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A 
Abatbmbiit. 

See  Rent  (1)  (2)  (8) 
Abbtmbrt. 

In  actions  of  wrong  those  who  abet 
the  tortious  acts  are  equally  liable 
with  those  who  commit  the  wrong    240 

Abusb. 

A  suit  to  recover  damages  for  — - 
will  lie  in  the  Civil  Court,  but  not 
in  the  Small  Cause  Court,   and  an 
appeal  will  lie  also  (ybo/ ttofe)    •••      84 
See  Right  of  Suit  (1) 

AccRBTioir. 

See  Tenant (I) 

Act  I  OP  1847 

An  award  of  the  Collector  under— 
in  respect  of  boundaries  is  not 
final ;  and  he  can  onlj  demarcate 
by  visible  marks  the  boundaries 
between  estates,  and  fields        ...     109 
Act  XL  op  1858. 

A    Civil    Court    may    defer    passing 
orders  on  an  application  for  a  cer- 
tificate    under  —  pending    an 
enquiry  by  the  Collector  as  to  the 
alleged  fraud  of  the  manager  and 
the  accounts  and    assets  of  the 
property        ...  ...  ...    812 

Section  3.    See  Minor  (1) 
Section  12.  See  Jurisdiction  (19) 
Act  Vm  OP  1859. 

(1)  Where  a  claim  under  Section  246 

is  dismissed,  or  struck  off  with- 
out  adjudication,  a  fresh  claim 
within  a  reasonable  time  may  be 
entertained,  subject  to  the  provi- 
sions of  Section  247     •»  ...       59 

(2)  Defines  the  only  question  proper 

to  be  decided  under  Section  246  .     119 

(3)  The  words  »» District  Judge*'  in 
Section  102  do  not  include  any 
other  appellate  authority  to  whom 
appeals  may  be  made  over ;  and  a 
Subordinate  Judge  does  not  dis- 
pose of  appeals  made  over  to  him 
under  Section  26  Act  VI  of 
1871  under  the  same  condition  in 
respect  of  finality         ...  ...  *235 

(4)  The  proper  order  to  be  made  under 
Section  230  when  application  is 
made  on  the  ground  that  applicant 
was  dispossessed  in  execution, 
although  not  a  party,  is  in  the  first 
instance  to  exai^ine  applicant    ...      62 
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ActVIIIop  ISS^.-^C Continued,) 

(5)  Q««rc.— Are    the    provisions    of 
Section  209  applicable  to  decrees 
passed  under  Act  X  of  1859      ...  *303 
Section  2.       See  Jurisdiction  (7) 

See  Res  Judicata  (2) 
Section  73.    See  Butwurrah  (3) 
See  Intervention  (1) 
See  Procedure  (4) 
Section  97.     See  Withdrawal. 
Section  119.  See  Act  Fi//(B.C.)1 869(1) 
Section  170.  See  Evidence  (1) 
Sections  196,  197.    See  Decree  (\) 
Section  207.     See  Joint  Decree. 
Section  209.    See  Set-off. 
Section  212.     See  Application  (1) 
Section  223.     See  Appeal  (4) 
See  Decree  (6) 
Section  243.    See  Attachment  (3) 
Section  246.    See  Limitation  (1) 
Sections  253,  254.     See  Purchaser  (1) 
Section  270.     See  Attachment  (1)  ' 
Sections  280,  281.    See  Court  Fees. 
Sections  285,  286.     See  Execution  (6) 
Section  353.     See  Evidence  (2) 
Sections  376,  377.    See  Minor  (2) 
See  Jurisdiction  (14) 

Act  X  OP  1859. 

(1)  Qttcprtf.— Can  a  judgment    under 
^ be  reviewed  on  the  principles 

laid  down  in  Act  VIU  of  1859  ...     159 

(2)  Qu«rc.— Does empower  a  Judge 

to  refer  a  case  to  arbitration    ...     160 

(3)  It  is  not  necessary  in  a  suit  coming 

imder  Act  X  of  1859  to  prove 
that  the  land  to  which  the  suit  re- 
lates has  been  the  subject  of  a 
permanent  settiement  ...  ...     289 

(4)  Quaere.— Whether  the  provisions 
of  Section  209  Act  VIII  of  1859 

are  applicable  to  decrees  under—-—    303 
Section  13.    See  Under-tenant 
Section  15.    See  Surburakaree  Tenures  (I) 
Section  58.    See  Jurisdiction  (18) 
Section  77.    See  Proprietor. 

See  Act  VI  (B.  C.)  1862  (1) 
Sections  106,  107.     See  SaU  (1) 
Section  153.    See  Appeal  (1) 
See  Jurisdiction  (14) 

Act  XI  OP  1859.  r  , 

(1)  Any  co-proprietor  purchasmg  an 
estate  sold  for  arrears  of  G^ovem- 
ment  revenue,  re-purchases  it  sub- 
ject to  all  incumbrances  existing 

at  the  time  of  sale  13$ 
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Act  XI  OP  IB59,---C Continued.) 

(2)  Under  Section  53,  a  benamee  pur- 
chaser  on  behalf  of  the  old  pro- 
prietor, cannot  get  rid  of  the  in- 
cumbrances created  or    suffered 
by  the  old  proprietors  before  the 
sale  ...  ...  ...     138 

See  Purchaser  (3) 

Act  XIV  OP  1859. 

In  a  suit  to  set  aside  an  award  made 
under   Section   15,  plaintiff  must 
establish  his  own  title,  but  a  Judge 
should  also  look  into  the  summary 
case  itself  and  ascertain  if  there 
was  a  proper  enquiry  and  trial  in 
that  case        ...  ...  ...      34 

Clause  9,  Section  1.    See  Limitation  (7) 
Section  14.    See  Litnitatum  (3) 
Section  20.     See  Limitation  (14) 
Section  22.     See  Limitation  (10) 


AcTXXVIToplseO. 

See  Re$  Judicata  (1) 

Act  IX  oV  1861. 

See  Jurisdiction  (19) 

Act  XXin  op  1861. 

Section  15.     See  Application  (1) 
Section  8.       Set  Court  Fees, 
Section  11.     See  Appeal  (4) 
See  Issue  (1) 

Act  VI  (B.C.)  1862. 

(1)  The  fact  of  a  party's  land  having 

been  measured  under  the  provi- 
sions of  Section  10,  cannot  take 
away  his  right  to  intervene  under 
Section  77,  Act  X  of  1859 

(2)  Proceedings  under  Section  10  can- 
not be  taken  on  the  application  of 
one  shareholder  in  a  joint  undi- 
vided estate  ... 

Section  10.     See  Jurisdiction  (2) 
See  Procedure  (2) 

Act  Vjn  (B.  C.)  1865. 

The  object  of  Section  16  is  to  protect 
the  lease-holder  of  the  particular 
land  leased :  "  Khod-Khast  ryots  " 
meaning  "  resident  and  hereditary 
cultivators."  ...  ...  ...  ♦206' 


Act  XXVI  op  1867. 

See  Valuation  (2) 

Act  Vm  (B.  C.)  op  1869. 

(1)  Section  103  applies  only  to  reviews, 

not  to  applications  for  a  rehearing 
where  decisions  have  been  passed 
ex  parte.  Cases  of  the  latter  sort 
are  governed,  under  Section  34,  by 
Section  119  Act  VIII  of  1859    ... 

(2)  The  words  "District  Judge''  in 
Section  102,  means  the  Judge  of 
the  district  and  not  any  Subordi- 
nate Judffe :  an  appeal  lies  under 
this  Section  in  a  case  tried  by  a 
Subordinate  Judge 

Section  13.     See  Gomashta. 
Section  29.     See  Arrears  of  Rent, 
Section  30.     See  Limitation  (5)  (6) 
See  Compensation, 
See  Intervention  (2) 
See  Jurisdiction  (12) 
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Act  XI  OP  1865. 
Section  21. 

Act  XX  op  1866. 


See  Application  (2) 


The  representative,  assign,  or  agent 
mentioned  in  Section  36,  means 
the  representativiB,  &c.,  of  one  of 
the  executants  of  the  deed. 

Clauses  2  and  3,  Section  17,  and 
Clause  7,  Section  18 :  See  Istifanamah, 

Section  80.    See  Registration  (1)  (2) 


Act  XVm  op  1869. 

(1)  No  flKZ-ooZor^m  stamp  duty  is  pay- 
able under upou  a  convey- 
ance where  the  consideration  con- 
sists of  shares  in  a  public  company 
made  over  to  the  vendor  ...     208 

(2)  "Amount"  in  Article  15,  Schedule 
1 ,  signifies  the  total  amount  of  the 
consideration,  and  the  words  "  or 
secured"  apply  only  to  cases' of 
mortgage  and  uie  like  •••  ...     208 

See  Construction  (4) 

Act  m  (B.  C.)  1870. 

See  Jurisdiction  (18) 
See  Transfer, 


ActVIop  1871. 

The  investiture  of  a  Mooiisiff  with 
the  powers  of  a  Small  Cause 
Court  under  Section  29  does  not 
deprive  parties  to  pending  suits  of 
any  rrghi  of  appeal  which  tfaey 
may  have    had  ...  •.. 

Section  26.  See  Act  VlIIof\S89  (8) 
Section  27.  See  Jurisdiction  (9) 

Admission. 

(1)  Where,  at  a  late  stage,  plaintiff 
puts  in  a  copy  of  defendant's  depo- 
sition in  a  former  suit,  defendant 
having  no  means  of  explaining  a 
supposed— ' — therein,  the  first 
Court  is  wrong  in  accepting  the 
.— ^— as  binding,  and  the  Lower 
Appellate  Court  is  right  in  send- 
ing for  the  defendant  and  eJCMnin- 
ing  him  •••  ...  ••• 
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Admission.  -»  (  Con  tinned  J . 


(2)  When  a  defendant  admits  one  fact 
in  the  written  statement  of  the 
plaintiff  and  thereby  excludes  in- 
dependent evidence  thereof  he  is 
not  entitled  to  say  that  plaintiff  has 
relied  on  his  statement  and  to 
claim  the  whole  as  evidence  in  his 
own  favor 


Adoption. 


The  consent  of  the  partj  adopted 
is  essential  to  the  validity  of  an 
in  the  Kriiima  form        „. 


Aqbrt. 


See  Hindoo  Law  (6) 


See  Frond. 


257 


179 


Alienation. 

The  Shradh  of  the  widow's  husband, 
the  marriage  of  his  daughter, 
the  maintenance  of  his  grand- 
sons, and  the  payment  of  the  hus- 
band's debts,  are,  under  Hindoo 
Law,  legitimate  grounds  of  neces- 
sity for  — -^  •••  •••  ••• 

Ambbhb  (dioil  Cmtt). 

An  Ameen  directed  to  make  enquiry 
as  to  mesne  profits,  ought  not  in 
the  execution  stage  to  enquire 
into  dates  of  dispossession 

Amendment. 

A  plaintiff  can  be  allowed  to  amend 
his  case  only  when  it  is  an 
honest  one,  but  through  mistake 
or  misapprehension  the  real  facts 
have  not  been  placed  before  the 
Court 

Ancbsteal  Phopebtt. 


52 


294 


123 


See  Joint  Ancestral  Property  (1)  (2) 
See  Joint  Hindoo  Family  (1) 
See  Necesaity, 


Appeal. 

(1) 


There  is  no— ^ under  Section 
153  Act  X  1859  where  a  land- 
lord sues  a  pei-sou  as  tenant  who 
repudiates  the  tenancy  without 
denying  the  Ian dlord's  title  . . .  *233 

(2)  A  party  to  a  suit  may to  set 

aside  the  whole  decree,  and  the 
Appellate  .Court,  on  such——, 
may  set  aside  the  whole  decree...  *235 

(3)  A  nndipg  of  a  Couift  of  first  in- 
stance not  appealed  against  cannot 

be  interfered  with  in  —  „,    300 


Page. 
Appeal. — (  Continued, ) 

(4)  A  female  plaintiff  having  obtained 
a  decree  declaring  certain  ikrar- 
namahs,  &c.,  void  as  against  her 
husband  and  his  representatives, 
proceeded  ailer  his  death  to  exe- 
cute the  decree  as  one  for  posses- 
sion and  obtained  an  order  under 
Section  223  Act  VIII  of  1859  for 
delivery  of  property  in  the  posses- 
sion of  a  third  party  as  being  a 
claimant  under  a  title  created  by 
the  defendants  subsequently  to 
the  institution  of  the  suit.  The 
third  party  appealed.     Held  that 

no lay  under  Section  11  Act 

XXin  of  1861  as  the  questions 
raised  were  not  questions  oetween 
the  parties  to  the  suit  ...    307 

See  Abuse, 

See  Act  X  of  1859(1) 
See  Act  VIII(B,  C.)  1869  (2) 
See  Letters  Patent  of  1865. 
Appeal  to  Peivt  Council. 

Amplication  for  decree-holder  pending 

decision  of to    give  security 

refused ;  Ainslie,  J.,  following  the 
Full  Bench  Ruling  , at  page  111, 
YI  W.  R.,  Miscellaneous  BuUngs, 
and  Paul,  J.  (whilst  declining  to 
follow  that  ruUug)  considering 
the  application  premature  because 
merely  put  on  the  file  of  the  High 
Court  without  the  appeal  being 
admitted        ...  ....  ...    289 

Appellate  Court. 

(1)  An is  not  bound  to  meet  <5ate- 

gorically  every  argument  advanced 

by  the  first  Cou]*t         ..  ...       Iff 

(2)  An has  noauthoirity  to  strike 

out  a  respondent's  name  and  sub- 
stitute other  defendants,  and  then 
send  the  case  do¥m  to  the  tiower 
Court  for  re- trial  ...  ...     183 

A  ppi  ICATION 

(1)  Section  212  Act  VHI  of  1859, 
and  Section  1 5  Ac t  XXIII  of  1 86 1 , 
do  not  require  that  a  copy  of  the 
decree  should  be  filed  when  an— 

is  made  for  execution   ...  ...      25 

(2)  An to  a  Small  Cause  Court  on 

25th  May  to  set  aside  an  ex  parte 
decree  of  14th  March,  when  no 
process  has  been  executed,  falls 
within  the  first  of  the  two  provi- 
sions in  Section  21  Act  XI  of 
1865  226 

Abbitbation. 

In    referring    a    matter    to  all 

the  parties  to  the  suit  must  ac- 
cord their  written  consent :  the 
consent    of  the    pleaders    is    not 
sufficient        ...  ...  ...  ♦leO 

See  Act  X  of  IS59  (2) 
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Absbabs  07  Rbbt. 


Section  29  Act  VIII  (B.  C.)  1869, 
does  not  i^plj  to  a  suit  for  a  frac- 
tional share  of  certain— -after 
determination  of  a  question  raised 
by  defendants  for  tneir  own  pur- 
poses, and  comes  under  Act  YIII 
of  1859  

See  Lease  (*2) 

See  Limitation  (4) 


Assam. 


See  Hindoo  Law  (2) 
See  Lakherajdar. 


Attachmbkt. 

(1)  A  prior  attachin^-creditor  may, 
by  suing  to  set  aside  the  Judge*8 
order,  compel  a  decree-holder 
whose is  of  later  date  to  re- 
fund money  obtained  under  the 
order  of  a  Subordinate  Judge,  in 
contravention  of  Section  270  Code 
of  Civil  Procedure 

(2)  An  execution-creditor  attaching 
an  estate  paying  revenue  to  Gov- 
ernment need  not  insert  in  the 
notice  of  sale  the  names  of  idl 
appurtenances 

(3)  A  Court  cannot  refuse  to  order 
on  application  of  a  decree- 
holder,  nor  appoint  a  manager 
under  Section  243  Act  VIII  of 
1859  till  after ... 

See  Jurisdiction  (21) 

AucnOH  FUBCHASBB. 

The  -— '  of  a  talook  seeking  posses- 
sion against  the  former  proprietors, 
many  of  whom  are  cultivators 
holding  separate  possession,  must 
sue  them  specially  for  the  portions 
to  which  they  lay  claim 


B 


Babk  07  Bbngal. 


(1)  Section  30  Act  IV  of  1862  is  not 

intended  merely  to  regulate  affairs 
as  amongst  share- holders  and 
directors  :  it  is  not  ultra  vires  for 
the— -to  take  the  security  of 
immoveable  property  as  a  protec- 
tion against  loss  for  a  debt  already 
incurred  and  due 

(2)  A  written  authority  to  the by 

a  debtor  to  sell  his  immoveable 
property  of  which  the  title-deeds 
are  in  deposit,  and  to  apply  the 
proceeds  to  payment  of  his  liabili- 
ties, creates  an  equitable  lien  upon 
the  property  ...  ••• 
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273 


155 
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Bazabb 


See  Regulation  XX  VI 2  of  1793. 


Page. 
Bbnambb. 

In  a  suit  for  arrears  of  rent  on  the 
basis  of  a  kubooleut  which  defend- 
ant contends    is ,  the  Judge 

should  try  the  question  whether 
the  lessor*s  title  was  not  merely 
— *  or  fictitious  ...  ...     187 

See  Act  XI  of  1859(2) 

See  Bona  fides. 

See  Estoppel  (2) 
Bona  Fidbs. 

Where  the— of  a  conveyance  ii 
called  in  question,  it  is  not  for 
the  claimants  to  give  only  such 
formal  proof  as  might  be  expected 
if  the  transfer  were  benamee  ...  211 
See  Execution  (10) 

Bond. 

See  Cross  Claim, 
See  Jurisdiction  (13) 

Bbbach  op  Contbact. 

Every  —  for  a  lease  does  not  entail 
forfeiture  of  the  lease,  but  where 
forfeiture  is  provided  as  the  pe- 
nalty for  breach  of  a  particular 
clause,  it  may  be  enforced  for  such 
breach.  ...  ...  ...  ♦  103 

Building. 

A  decree  for  the  removal  of  a  — 
upon  his  land  may  be  given  to  the 
owner,  even  though  he  has  stood 
by  and  allowed  the  defendant  to 
construct  it,  provided  the  *^—  is 
not  substantial,  has  not  cost  much, 
and  is  easily  removable  ...     161 

BOTWABBA. 

(1)  Where  on  a  Collector's  directing  a 
separate  account  to  be  opened 
with  the  sharer  of  an  estate  on  his 
application,  and  his  share  \&  found 
not  to  be  such  as  he  states  it  to 
be,  the  co-sharers  may,  if  the  Col- 
lector rej'ects  their  application,  sue 
in  the  Civil  Court  to  establish  the 
extent  of  their  shares  ...  ...        9 

(2)  Where,  in  a  suit  for  declaration  of 
title,  plaintiff  also  claims  an  allot- 
ment of  his  share  in  a in  pro- 
gress, he  is  entitled,  if  his  title  is 
established,  to  a  precept  to  the 
Collector  directing  him  to  award 
to  plaintiff*  a  share  corresponding 
with  that  title 

(3)  In  a  suit  for  a  — —  where  certain 
lands  encroached  upon  are  alleged 
by  plaintiff*  to  be  iimalee,  and  by 
defendant  to  be  self-acquired  by 
his  son,  Hbld  that  unless  this 
point  is  cleared  up  a  — —  cannot 
stand,  and  the  son  must  be  made  a 
party  under  Section  73  Act  VIII 
of  1859  


34 


101 
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BuTWABRA. — (Continued, ) 

(4)  The  &ct  that  in  a under  Re- 
gulation XIX  of  1814,  certain  bits 
of  land  are  for  some  reason  left  in 
joint  occupation,  does  not  give  the 
proprietor  of  one  estate  any  inter- 
est in  the  other  even  in  the  case 

of  a  family  place  of  worship      ...     110 

(5)  A  —  under  Regulation  XIX  of 
1814  may  be  final  for  fiscal  pur- 
poses, but  cannot  take  away  the 
nght  of  suit  conferred  by  Act 
"Vinofl859 190 

(6)  A  Collector's  order  in  a  — —  pro- 
ceeding is  not  final  as  to  ques- 
tions of  title  ..  ...  ...    271 

See  Limitation  (12) 
See  Onus  Probandi  (2) 


Calculatiok  (Mode  of  J. 

See  Mesne  ProfiU  (3) 

CaHCBLM£5T. 

See  Decree  (4) 
Gausb  of  Action. 

(1)  A  tenant's  being  allowed  to  hold 
over  for  a  year  beyond  the  term 
of  his  lease  does  not  create  right  of 
occupancy,  and  the  landlord's— 
arises  when  he  is  refused  the  right 

to  re-enter  ...     146 

(2)  A  i^— -  arises  instantly  that  a  loan 
is  made  re-payable  on  demand 
(footnote)    ...  ...  ...     164 

(3)  A  Ck)llector*8  declaration  of  the 
title  of  a  party  to  an  entire  share 
of  an  estate  and  his  dividing  the 
share  for  such  parW,  are  an  injury 
to  another  party  claiming  a  frac- 
tion of  the  share,  and  give  him  a 
sufficient ...     190 

(4)  In  a  suit  to  recover  possession  of 
lands  which,  after  purchase  by 
plainti£^  had  been  exchanged  by 
the  vendor  with  other  lands, 
plaintifi^s  complaint  being  that  he 
had  been  dispossessed  of  these  other 
lands,  H£LD  that  the- — origin- 
ated when  he  was  deprived  of  the 
lands  last  mentioned    ...  ...    270 

See  Mortgage  (1) 
See  Reversioner, 

Cbrtificatb. 

Spe  ActXLof\%SS, 
Circular  Orders. 

See  Manager  (3) 
Co-defendants. 

See  Right  (3) 

Co*FBOPRIET0R. 

See  Act  XI  of  ns%  (1) 
See  Purchaser  (3) 


Page. 

Co-SHARBR. 

(1)  Parties  to  the  extent  of  their  share 

have  a  valid  lien  upon  an  estate, 
and  are  entitled  to  priority  over 
any  ri^ht  under  a  putnee  lease, 
and  to  hold  possession  until  their 
claim  is  satisfied  ...  ««•       54 

(2)  A in  landed  property  has  no 

right  to  do  any  thin?  which  alters 
the  condition  of  the  joint  pro- 
perty, without  the  consent  of  the 
other 8   ...  ...  ...     140 

(3)  Where  one  of  two  joint  owners  of 

land  completed  the  erection  of  a 
wall   upon  the  land  without  the 

consent   of  his ,   the    Court 

would  not  order  demolition  of  the 
wall  without  proof  of  injury  to  the 
latter  (footnote)        ...    '        ,„     140 

See  jSutwarra  (1) 

See  Right  (1) 

COLLBGTOB. 

See  Act  1  of  IS^7. 
See  Butwarra  (6) 
See  Cause  of  Action  (3) 
See  Jurisdiction  (2)  (3) 

Compensation. 

A  suit  for ->-'-«  in  the  shape  of 
rent  for  land  held  in  the  name  of 
a  servant,  is  not  a  suit  for  rent 
under  Act  VIII  (  B.  C.)  of  1869 
and  is  subject 'to  the  six  years' 
limitation  prescribed  by  Clause  16  ^ 
Section  1  Act  XlV  of  1859       ...    287 

See  Purchaser  (4) 

See  Rent  (2) 

Conjugal  Separation. 

See  Right  of  Suit  (4) 
Construction. 

(1)  A  decree  for  possession  is  con* 
strued  to  include  mesne  profits, 
where  the  High  Court  b  satisfied 
that  such  is  its  intention  ...      25 

(2)  "  Given  before  the  nuptial  fire  "  is 
used  to  signify  all  gifts  during  the 
continuance  of  the  marriage  cere- 
mony ...  ...  ...     115 

(3)  If  a  particnlar—of  a  document 
makes  a  contract  inoperative, 
and  another— ^^makes  it  opera- 
tive and  is  reconcilable  with  other 
parts  of  the  dociunent,  the  first 
should  give  way  to  the  second    ...     119 

(4)  Where  the  express  words  of  an 

Act  do  not  warrant  a  demand  of 
duty  or  charge,  a  Court  of  Law 
cannot  give  the  words  a  meaning 
beyond  their  literal  signification 
so  as  to  include  any  case  reason- 
ably coming  within  the  spirit  of 
the  enactment  ...  .,.     208 

(5)  Qualifying  words  cannot  control 
the  operation  of  a  deed  of  gift 
contrary  to  its  whole  tenor        ...    300 
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CONTBACT. 

See  Cause  of  Aelion  (2) 
See  Limitation  (7)  (8) 

CoNTRIBtJTION. 

(1)  Where  plaintiff  having  deposited 
the  enture  amount  of  a  jomt-de- 
cree  for  arrears  of  rent,  sues  M 
who  had  obtained  D's  share  of 

the  jote,  for ,  he  being  in  use 

and  occupation,  Held  that  M 
cannot  plead  that  he  was  not  a 
party  to  the  suit  in  which  the 
decree  was  obtained     ...  ...        8 

(2)  Any  debtor  paying  more  than  hia 

share,  is  entitled  to  sue  his  co- 
debtors  for whether  a  release 

has  been  granted  or  not  ...      49 

(3)  Parties  are  liable  for  —  accord- 
ing to  their  respective  interests  in 
a  property,  and  not  simply  per 
capita  ...  ••.  •..      78 

See  Jurisdiction  (6) 

COHVBTANCB. 

See  Bona  fides, 

COPTRIGHT. 

— ^-    in    deaigns    xmmot    be    en- 
forced by  the  Courts  of  Law  in 
British  iodia;   and  a  registered 
proprietor  of  a  design  cannot  sub- 
tain  an  iaction -against  aperson  ap- 
ip]^9g  s«ch  a  Resign  in  British 
^unqah        ,»••  •••  •••      90 

Costs. 

(1)  Wlien  an  Appellate  Court  deerees 
an  appeal  aad  give  costs  of  its 
own  Court,  tJie  costs  of  ike  first 
Court  should  be  included  in  the 
decree         ...  ..  —      266 

(2)  A  decree  which  contaiiiis  a  distinct 

specification     of ,    whether 

rightly  or  wrongly  calcttlaied,  can- 
not be  amended  in  appeal  ...     294 

See  Joint  Ancestral  Property  (2) 
See  Manager  (4) 
See  Privy  Council, 
CotBT  Pbbs. 

When    a     plaintiflT     chooses     under 
Section  281  Act  VllI  of  1859  to 
examine  the  defendant  to  show 
that  he    has    wilfiilly    concealed 
property,  &c.,  he  must  pay  the 
*—  for  the  oath  and  the  cost  of 
reducing   the    deposition  of   the 
witness  to  writing.  It  is  otherwise 
under  Section  8  Act  XXIII  of 
1861  ...  ...  ...       84 

CoDET  Fbbs'  Act,  1870. 

When    letters   of   administration  are 
granted    in  respect  of  property 
subject  to  a   mortgage,    the  ad 
valorem  duty  payable  is  the  entire 
value    of  the  property  less    the 
amount  of  the  mcumbrance.       ...    253 

Clause  3,  Section  17,  Schedule  IL  See 
Stamp  (4) 


Page. 
Article  17,  Schedule  2.     See  Stamp 
(5)  (7) 
See  Stamp  (6) 

Cbiminal  Coubt. 

See  Jurisdiction  (16) 
Cbimiital  Pbocboubb  Codb. 

A  proceeding    under    Chapter    XX, 
if  regular,  is  a  judicial  proceeding, 
mere  irregularity  or  incomplete- 
ness of  procedure  does  not  affect 
the  jurisdiction   of  a  Magistrate 
acting  imder  this  law,  or  render 
him  liable  to  an  action  for  dama- 
ges ...  ...  ...  ...      68 

Chapter  XX.    See  Jurisdiction  (5) 

Cboss -Claim. 

A  liquidated  sum  due  on  a  bond  is 
capable,  according  to  law,  even 
without  an  agreement  to  that  effect, 
of  being  set-off  against  sums  due 
for  rent         ...  ...  ...    224 

Cboss-Dbgbbbs. 

In— —for  possession  and  mesne 
profits  where  the  earlier  compre- 
hends oiilj  a  part  of  the  land 
embraced  m  the  later,  each  party 
may  take  execution  and  wasilat 
separately      ...  ...  ...    256 

CULTIVATOB. 

See  Mesne  Profits  (1) 

Custom. 

See  Hindoo  Lsno(7) 

D 

Damaqbs. 

(1)  A  suit  for— —does  not  lie  against 
a  Deputy  Magistrate  acting  judi- 
cially and  within  his  jurisdiction ...      63 

(2)  A  decree-holder  should  be  re-im- 
bursed^^-for  the  time  he  is 
kept  out  of  possession  bv  the 
wroncful  act  of  another,  wnether 

his  <£um    for  subsequent be 

made  in  the  execution  of  ^e  first 
decree  or  in  a  regular  suit  ...    240 

See  Abuse. 
See  Jurisdiction  (17) 
See  Right  of  Suit  (l) 
See  Stamp  (4) 

Datb  op  Suit. 

The is  that  on  which    the  plaint 

is  originally  filed,  and  not  that 
on  which  it  was  filed  in  another 
Court  either  as  an  amended 
plaint  or  as  a  plaint  returned 
to  be  filed  in  that  Court  ...      47 

Dai)ghteb. 

See  Inheritance, 
Declabatobt  Decbbb. 

See  Decree  (6) 

See  Right  (^  Suit  (^) 
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Dbcbbb. 
(1)  A 


Page. 


(4; 


should  sUte  whether  mesne 
profits  are  awarded;  and  should 
distinctlv  state  any  points  it  re- 
serves K)r  subsequent  enquiry  in 
execution       ...  ...  ...       25 

(^2;  In  making  alterations  which  cause 
inconvenience  to  the  decree- 
holder,  the  judgment-debtor  con- 
travenes the  decretal  order        ...       38 

(3)  If  a  judgment-debtor's  plan  cannot 
be  proceeded  with  without  incon- 
venienpe    to    plaintiff,    he     must 

adhere  to  the and  carry  out  its 

terms  at  the  risk  of  the  decree- 
holder  ...  ...  ...       38 

A^— for  cancelment  of  a  lease 
is  virtually  one  for  possession  in 
supersession  of  the  lease,  and  may 
be  so  executed  by  a  Court  under 
Act  X  of  1859  by  which  it  has 
been  passed   ...  ...  ..    *103 

(5)  It  is  within  the  province  of  a  dis- 

trict Judge  to  know  and  he  should 
declare  whether  a-^— of  a  Court 
in  his  jurisdietion,  Was  o{>tained  in 
a  proper  Court  ...  ...  *248 

(6)  Sembte^k  decree  whieh  is  not  for 
possession  cannot,  under  Sec-* 
tion  223  Ci^l  Procedure  Code,  be 
executed  by  an  order  for  delivery 
of  possession  of  property  in  tlie 
possession  of  a  third  party  who  has 
acquired  a  title  subsequently  to 

the  institution  of  the  suit  ...     307 

(7)  A which  is  incapable  of  being 

etifbrced  cannot  be  set-off  against 

a  decree  which  is  alive  ...  ...  *308 

See  Construction  (1) 
See  Costs  (2) 
See  Execution  (9) 
See  Mesne  Profits  (4) 
See  Transfer, 
See  Waiver, 

Dbcretal  Monet. 

See  Interest  (3) 

Dbsd  op  Gift. 

I^e  Construction  (5) 

Defendant. 

A  party  forcing  himself  into  a  suit 
as—,  is  as  much  a— —as  if 
he  had  been  originally  named  by 
the  plaintiff,  and  the  judgment  on 
issues  raised  by  him  will  bind  the 
parties,  whatever  be  the  judgment 
on  the  original  question  . .       63 

See  Enidenee  (8) 

Dblivbbt. 

Moveable  property  decreed  to  be 
delivered,  must  be  delivered  if 
eapable  of— ^> ;  otherwise  assessed 
damages  should  be  paid  ...    240 


Demand. 

See  Cause  of  Action  (2) 
Sm  Limitation  (7)  (8) 

Demolition  (of  wall). 

See  CO'Sharer  (8> 
Design. 

Property    in    a     registered- — -is    a 
right  totally  distinct  in  its  nature 
from  that  of  property  in  a  trade- 
mark 
See  Copy-right, 

DfiVOLBTION. 

See  Lessee. 

DiLUVION. 

See  Bent  (3), 
Dispossession. 

See  Ferries  (2) 
Divorce. 

See  Mahomedan  Law  (7) 

DoCUMBNti 

See  Evidence  (1) 
Dwelling  Flacb» 

Wheire  a  man  *oet  to  another 
jurisc^tion  than  that  in  which  his 
family  resides,  but  bos  an  animus 
reverUndii  the  family    dwelling- 


Page. 


90 


homeithiB* 


240 


E 


Easement. 

See  Right  of  Watf. 
Ejectment. 

Where  a  zemindar  sues  to  obtain 
khas  possession  of  land  within  his 
estate^  if  defendant  is  a  middle- 
man, plain tifiTs  right  follows  as  a 
matter  of  course  ;  but  if  a  ryot, 

Elaintiff  must  show    that  she  is 
able  to ...  ...  ♦158 

See  Building, 

See  Joint  Proprietor, 

Election. 

See  Execution  (11) 
Enhancement. 

In  fixing  the  prevailing  rate  of  rent 
of  a  talooK,  the  proper  plan  is, 
not  to  strike  an   average  between 
the  statements  of  opposite    wit- 
nesses,   but    to    ascertain    which 
evidence  is  reliable      ...  ...     177 

See  Jurisdiction  (10)  (12) 
See  Under'tenant 
Estoppel. 

(1)  Where  the  party  asking  for  re- 
dress, has  coutttenanoed  the  acts 
of  which  he  complains,  the  Court 
is  bound  to  refuse         ...  ...     123 
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Estoppel.  ^C  Continued,  J 


Page. 


(2)  In  a  suit  for  arrears  of  rent  on  a 
kubooleut  which  defendant  con- 
tends is  benamee,  the  question 
should  not  be  entangled  bj  the 

technical  doctrine  of ^  which 

should  not  be  applied  in  this 
country  as  in  cases  under  English 
law 

(3)  Decisions  against  one  heir  are  not 

final  or  binding  against  other  heirs. 
Nor  are  decisions  against  one  per- 
son in  any  way  conclusive  or  bind- 
ing against  other  persons  who  do 
not  derive  their  title  from  him  and 
come  into  Court  upon  an  inde- 
pendent title  or  rights  ... 

Evidence. 

(1 )  Where  in  a  suit  for  dnrputnee  rent 
defendant  fails  to  produce  a  byna- 
mah  produced  on  a  former  occasion, 
or  to  show  that  he  could  not  do  so, 
judgment  might  have  been  passed 
against  him  under  Section  1 70  Act 
VIII  of  1859.  When  he  cannot 
rebut  the  certified  copy  produced 
by  plaintiff^  this  copy  is  good  — 
in  support  of  plaintiff's  case 

(2)  When  parties  have  had  an  oppor- 
.  tunity  to  put  in  such as  they 

consider  sufficient  on  the  material 
issues  of  a  case,  it  ought  to  be 
held  sufficient  under  Section  353 
Civil  Procedure  Code  to  enable 
the  Appellate  Court  to  pronounce 
a  satisfactory  judgment 

(3)  Unless  a  defendant  has  subjected 
himself  to  cross-examination,  his 
voluntary  statement  cannot  be  used 
as in  his  own  case  .,. 

See  Execution  (5) 

See  Judgment  inter  partes. 

See  Measurement  Papers, 

See  Nazir, 

See  Parties, 

See  Procedure  (1) 

See  Review. 

Examination  OF  Pleaders. 
See  Issue  (3) 


Executant. 


See  Registration  (2) 


Execution. 


187 


298 


196 


211 


257 


(1)  Where  a  Court  mistakenly  allows 
any  of  the  holders  of  a  joint-decree 
to  execute  a  portion  of  the  decree, 
such  — •  cannot  be  excluded  from 
the  calculation  when  the  question 
of  limit  At  ion  is  raised  ,,, 


29 


P(^e. 
Execution. —f  Continued. ) 

(2)  The  judgment  of  the  Privy  Coun- 

cil reported  in  14  Weekly  Report- 
er, does  not  militate  against  the 
Full  Bench  Ruling  that,  under 
Section  II  Act  XXIU  of  1861, 
the  Court  executing  a  decree  is 
not  to  determine  whether  mesne 
profits  are  to  be  awarded  or  not, 
but  only  the  amount        80 

(3)  The  decree-holder  being   himself 

the  purchaser  at  a  sale  in  — — 
may,  instead  of  paying  in  cash, 
give  receipts  for  the  amount  due 
under  the  decrees,  supposing  their 
value  sufficient  to  cover  the  price 
at  which  the  property  is  sold      ...       46 

(4)  Even  where  a  manager  has  been 

appointed  to  realize  the  profits 
of  a  property  to  satisfy  certain  de- 
crees, a  Judge  may,  on  the  appli- 
cation of  a  decree -holder,  enquire 
into  the  state  of  the  property  and 
cause  the  decree  to  be  executed 
in  the  usual  way,  if  the  proceeds 
are  insufficient  to  satis^  all  the 
decrees  within  a  reasonable  time         46 

(5)  Where  in  the  — -  of  a  decree  for 
possession  ef  land  the  boundaries 
given  in  the  plaint  are  found  to  be 
no  longer  in  existence,  the  evi- 
dence of  witnesses  as  to  their 
former  position  may  be  taken     ...    171 

(6)  In  the of  a  decree  of  a  Small 

Cause  Court,  in  a  place  which 
has  since  been  excluded  from  its 
jurisdiction,  the  course  to  be  pur- 
sued in  that  prescribed  by  Sec- 
tions 285  &  286  Act  VUI  of  1 859       227 

(7)  Where  a  suit  is  pending  in  appeal, 
the  original  decree  for  costs  need 
not  be  executed  until  the  pro- 
ceedings are  set  at  rest  by  the 
Appellate  Court;  and  if  application 
is  made  for  review  of  the  order 
made  in  appeal,  an  attempt  to 
support  the  original  order  keeps 

it  alive  ...  ...  ...    266 

(8)  Proceedings  in  —  taken  out  bond 
fide  and  with  permission  of  the 
Court  even  though  irregular  (e.  g.^ 
partial  execution  of  a  joint  de- 
cree), are  sufficient  to  keep  the 
decree  in  force  ...  ...    267 

(9)  In  —  a  judgment-debtor  can- 
not be  ordered  to  pay  beyond 
what  is  stated  in  the  decree,  al- 
though he  may  have  agreed  with 

the  decree-holder  to  do  so         ...     275 

(10)  Before  deciding  that  proceedings 
taken  by  a  decree-holder  apparent- 
ly with  the  view  to  entorce  the 
decree  are  not  bona  fide^  a  Judge 
ought  to  give  him  an  opportunity 

oi  ^toy'mg  bona  fides  ..,  ...    296 
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IX 


fixBCUTioif . — (Continued, ) 

(11)  Where  a  decree  passed  on  a  bond 
declared  the  holder*8  debt  leviable 
from  certain  landed  property  on 
which  the  bond  gave  nim  a  mort- 
gage lien  as  well  as  from  any 
other  property  found  in  posses- 
sion or  the  debtor,  but  tne  for- 
mer   elected  to    satisfy  his  mort- 

§age  lien  and  procured  the  sale  of 
tie  property  snbiect  to  that  lien, 
Held  that  he  was  bound  to  recoup 
himself  from  the  mortgaged  pro- 
per^, and  that  he  could  not  get  any 
of  the  surplus  proceeds  unless 
the  mortgaged  land  did  not  pro- 
'  duce  enough  to  satisfy  his  claim    306 

(12)  A  set-off  cannot  be  allowed  for 
costs  not  actually  awarded,  as 
where  a  decree  of  the  High  Court 
giving  costs  omits  to  award  the 
costs  of   the  first  Court  ...     308 

See  Act  VIII of\S59  (4> 
See  Application  (1) 
See  CroeS'deereei,  . 
See  Decree  (2)  (3)<4) 
See  Joint-decree. 
See  Limitation  (13) 
See  Money»decree  (2) 
See  Proceedings, 
See  Purchaser  (2) 
See  Sale  (2) 
See  Waiver. 


Fbkktss. 

(1)  Proprietary  rights  in  a  private  fer- 

ry do  not  admit  of  another  ferry 
being  run  within  such  a  distance 
as  to  be  practically  on  the  same 
line  ...  ...  ...  ...     281 

(2)  Preventing  persons  from  crossing 
in  a  person's  ferry  and  dri\dng  his 
men  uway,  amount  to  dispossession    28 1 

FoBECLOSUBB. 

A  stipulation  as  to  re-payment  at  a 
specified  time  entitles  the  mort- 
gagee to  foreclose  in  the  event  of 
re-payment  not  being  made        ...     251 

FOBFEITUBE. 

A  tenant  alienating   his  tenure,  does 

not  thereby  subject  it  to ...     Ill 

See  Breach  of  Contract. 
Fbaud. 

Where  two  of  the  sharers'  agents, 
though  in  attendance  to  pay  the 
rent  due  on  a  putnee  talook  about 
to  be  sold  imder  Regulation  VIII. 
1819,  happened  to  be  out  of  the 
way  at  the  time  the  lot  was  called 
up,  and  the  third  purchased  the 
ptttnee.  Held  that  his  act  was  one 
of  bad  faith,  and  that  the  share- 
holders he  represented  could  not 
benefit  by  the ...  ...       80 

See  Purchaser  (4) 


Page, 
Funebal  Cbbbmoribs. 

See  Right  (2) 

G 

Gift. 

See  Mahomedan  Law  (2) 

QOMASHTA. 

A— holding  a  written  authority  fi*om 
his  employer  and  suin^  for  rent 
in  his  name  is  a  recognized  agent 
within  the  meaning  of  Section  13 
Act  VIII  (B.  C.)  1869  ...  ♦254 

GUABDIAN. 

(1)  In  a  suit  where  a  minor  defendant 
need    not    take    an    active    part, 

no is  justified  in  taking  any 

step  prejudicial  to  his  ward.  If 
he  can  do  nothing  positively  for 
the  minor's  benefit,  he  ought  to 
leave  the  matter  to  the  Court     ...     142 

(2)  An  act  by  a  — —  arising  naturally 
out  of  the  management  of  a  minor's 
estate  and  concurred  in  by  other 
co-sharers,  the  liability    attaches 

to  the  estate  ...  ...     252 


See  Regulation  XX  VII 1799. 


Ha  UTS. 

Hbibs. 

See  Estoppel  (S) 
Hindoo  Law. 

(1)  The  father  in  an  undivided  family 
under  the  Mitakshara,  has  no  in- 
terest in  the  ancestral  property 
which  can  form  the  subject  of  a 
sale  beyond  the  proceeds  ...      31 

(2)  The for  Bengal  Proper,  i.  ^., 

the   Dya-bhaga,  is  applicable  to 
Assam  ...  ...  •••      42 

(3)  According  to  — as  current  in 
Bengal,  Sie  husband  is  entitled  to 
succeed  to  the  property  a  woman 
receives  from  her  father  either 
before  or  after  marriage  in  pre- 
ference to  her  brother  or  mother       105 

(4)  If  a  Hindoo  wife  dies  childless,  all 
property  given  to  her  by  her 
father  at  the  marriage,  goes  to  the 
husband  ...  ...  ...     115 

(5)  There  is  no  one  rule  of regulat- 
ing the  descent  of  all  Hmdoo 
Rajah  and  their  estates,  but  in 
every  case  of  departure  from  the 
ordinary  law  of  succession,  Koolo' 
char  must  be  proved  ...     142 

(6)  The  performance  of  the  putrestee 
jag  is  essential  to  the  validity  of 
an  adoption  in  the  Duttaka  form, 
at  feasts  among  the  three  superior 
castes  ...  ..  ...     170 

(7)  A  custom  to  have  the  force  of  law 
must  be  shown  to  have  existed 
from  time  immemorial  ...     179 
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Hindoo  Law. — {Continued.) 

(8)  Qucere, — Whether,    according   to 

,  a  woman  can  succeed  to  a 

priestly  office 

(9)  Whether  Rasee  Bxbaho  is  a  part  of 
the  marriajre  ceremony  during 
which  gifts  to  the  bride  are  denomi* 
Dated  Yautuka,  depends  on  the 
custom  of  the  district  in  the  caste 
to  which  the  parties  belong 

See  Adoption. 
See  Alienation. 

Hindoo  Widow. 

(1)  A  —  is  entitled  to  succeed  to  her 

husband*8  property   and  to  have 
her  name  registered  as  proprietor 

(2)  Arrears  of  maintenance  due  to 
a  —  at  her  death,  do  not  neces- 
sarily revert  to  the  estate  from 
which  they  were  derived 


Idol. 

The   owner  of  an may  appoint 

anybody  he  likes  to  perform 
his  poojah:  the  mere  fact  of  a 
party  and  his  ancestors  having 
done  so  for  a  long  period  creates 
no  right  in  his  favor     ... 

Ijmalbb. 

(1)  A    co-parcener  in land  may 

use  every  part  thereof;  and  if  by 
erecting  a  building  he  takes  posses- 
sion of  more  land  than  he  would 
be  entitled  to  on  a  partition,  the 
remedy  is  to  sue  for  a  partition  ... 

(2)  A  lessee  of lands  cannot,  with- 

out consent  of  the  co-sharers, 
substitute  indigo  for  ordinary 
crops  which  may  be  profitably 
attached  for  arrears  of  rent 

ImMOYSABLB  FmOPBBTT. 

See  Bank  of  Bengal. 


Page. 


Ihcumbbancb. 


Indiqo. 


See  Act  JTJo/ 1859(1) 
See  Purchaser  (3) 

See  Ifmake  (2) 


Ihjuhctioii. 


See  Interest  (2) 


Instalmbiit. 


282 


304 


42 


76 


99 


10 


41 


iNHBBITAIICf. 

Semble:  A  daughter  becomes  entitled 
to  her  share  upon  the  death  of  her 
father  and  not  after  her  mother's 
death  ...  ...  ...    276 


Intrbest. 


Page. 


(1)  In  a  suit  relating  to  balance  of  ac- 

counts, probabilities  are  not  suffi- 
cient to  support  a  decree  for in 

the  absence  of  a  contract  for . 

(2)  Where  a  defendant,  though  invited 
to  do  80  by  an  injunction  m  another 
suit,  refuses  to  deposit  in  Court 
the  money  admittedly  due  under 
the  bonds  now  sued  upon,  he  is 
liable  to  pay  interest  from  the  date 
of  that  injunction 

(3)  Whether on     decretal    money 

is  payable  to  date  of  deposit  or  to 

that  of  decree-holder's  application, 

will  depend  on  whether  the  latter 

had  notice  of  the  deposit  ... 

See  Privy  Council  (\) 

See  Registered  Bonds. 

See  Usufructuary  Mortgage. 

Intbbvbntion. 

(1)  Where  in  a  suit  for  possession  and 

registration  of  names  as  proprietors 
certain  parties  intervene  and  ask 
to  be  made  parties  under  Section 
73  Code  of  Civil  Procedure,  on  the 
ground  of  having  piu*cha8ed  a  por- 
tion of  the  shares  of  the  land  claim- 
ed by  plaintifi's  vendors,  the  Court 
exercises  a  wise  discretion  in  al- 
lowing the  intervenors  to  be 
parties 

(2)  It  is  not  necessary  to  admit  an  in- 
tervener in  a  rent  suit  under  Act 
VIII  (B.  C.)  of  1869.  if  his  inter- 
est  cannot  be  injured  by  a  decree 
therein 

See  Procedure  (4) 


Ibbbgulabitt. 


See  Criminal  Procedure  Code. 
See  Execution  (8) 


ISSUB. 


See  Mortgage  (2) 


(1)A  decision  on  a  collateral as 

to  the  rights  of  the  parties  prior  to 
a  decree  in  a  suit  for  enhancement 
ofrent,  isno  bar  to  another  suit 
on  the  point  so  decided... 

(2)  An  —on  a  fact  is  open  to  deter- 
mination as  between  plaintiff  and 
defendant,  although  a  finding  on 
that  fact  has  been  arrived  at 
between  those  parties  in  a  former 
suit  in  which  they  were  both  de- 
fendants 

(3)  Where  a  plaint  discloses  no  cause 
of  action,  the  Court  may  examine 
the  pleaders  on  both  sides,  and 
elicit  and  fix  the  real  — ,  deter- 
mining the  case  on  the  trial  of 
such 

See  Possession  (2^ 
See  Procedure  (1) 
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XI 


Page. 

XSTITAXVAMAH. 

An  —  surrendering  pledged  property 
on  receipt  of  the  amount  of  the 
bond  deot,  must  be  registered 
under  Clauses  2  &  3  Section  17 
Act  XX  of  1868  to  be  admissible 
in  evidence.  "Acknowledgments" 
in  Clause  7  of  Section  18,  refer  to 
transactions  of  a  different  kind   ...      6(y 


Joint  Ancestral  Propbrtt. 

(1)  In  a  suit  by  a  brother*s  widow  to 
recover  his  share  of  '  ,where 
defendants  pleaded  separation, 
self-acquisition,  &c.,  Held  that 
in  the  absence  of  some  record 
made  of  the  terms  of  the  separa- 
tion at  the  time,  the  plea  of 
separation  was  most  improbable, 
and  that  considering  there  was  a 

nucleus  of and  no  evidence 

of  self-acquisition,  the  onlv  infer- 
ence was  that  of  acquisition  from 
ancestral  funds 

(2)  In  the  foregoing  case  although  the 

widow  did  not  obtain  a  decree  for 
her  full  claim  yet  she  was  held 
entitled  to  the  whole  of  her  costs 
in  a  suit  into  which  she  had  been 
forced  by  defendants    ... 

Joint-Debt. 

A  person  paying  to  one  member  of 
a  partnership  a  debt  jointly  due  to 
all,  must  show  that  he  is  acting 
bona  fide  on  the  understanding 
that  it  is  for  the  benefit  of  the 
partnership    ... 

Joint  Decree. 

The  Court  has  discretion  to  refuse 
or  grant  the  application   of  some 

of  the  decree-holders  in  a for 

execution,  but  all 


recoveries  so 
made  must  be  for  the  benefit  of  all 
the  decree-holders 
See  Execution  (1) 

Joint  Hindoo  Family. 

(1)  Where  joint  property  is  divided 

among  the  members  of  a in 

pursuance  of  a  compromise,  each 
takes  the  property  not  as  ancestral, 
but  as  his  own  absolute  property  . 

(2)  The  fact  of  a  settlement  being  made 
with  one  member  does  not  negative 
the  rights  of  other  members  to 
participation ;  nor  is  it  necessary 
for  the  latter,  if  living  in  commen- 
sality  with  the  former,  to  prove 
actual  contribution  of  money  to- 

.    wards  the  acquisition  of  the  pro- 
perty 

See  Hindoo  Law  (1) 
See  Onus  Probandi  (1) 
See  Sale  (2) 
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221 


265 


Page. 
Joint  Pbopeietob. 

One    of    a    number   of— b    cannot 
sue  to  evict  a  tenant  of  land  ifhich 
belongs  to  them  all       ...  ...     138 

See  Co-eharer  (2)  (3) 

Joint  Sharers. 

One  of  several  share-holders  who 
obtained  a  decree  for  a  kubooleut 
from  several  defendants,  cannot 
sue  for  his  individual  and  separate 
share  of  the  Tents,  without  making 
all  the  share-holders  parties  ...  281 
See  Co-sharer, 
Judgment-Debtor.^ 

The  fact  of  a  decree-holder  giving  a 

release  to  one  or  more  of  the s 

jointly  and  severally  liable,  cannot 
prevent  his  proceeding  against  the 
others  for  the  balance  due  ...      49 

Judgment  inter  partes. 

A— may  be  received  in  favor  of  a 
stranger  as  against  a  party  thereto, 
not  as  concluding  such  party,  but 
as  evidence  for  which  it  is  worth...     112 

Jungle  Land. 

In  a  suit  for  possession  of where 

there  is  no  proof  of  acts  of  owner- 
ship on  either  side,  possession  is 
presumed  to  have  continued  with 
the  person  to  whom  it  rightfully 
belongs  ...  ...  ...     102 

Jurisdiction. 

(1)  In   respect  of  the  adjudication  of 

the  conflicting  claims  of  attaching 
creditors         ...  ...  ...       11 

(2)  Of  a  Collector  under  Act  VI  (B.  C.) 

of  1862,  on  an  application  to  mea- 
sure a  particular  estate  ...     *50 

(3)  Of  a  Civil  Court,  where  a  Collector 

records  that  particular  tenants 
claim  to  hold  as  mokurrureedars...     *50 

(4)  Where  moveable  property  is  pledged 

in  a  mortgage  bond  as  security  for 
a  loan,   and  the  amount  on  the 
mortgage  is  tendered  but  declined. 
Also,    where  there  has    been  no 
tender,  and  the  suit  is  for  possession 
after  ascertainment  of  defendant*s 
lien ...  ...  ...  ...       58 

(6)  Of  a  Deputy  Magistrate  in  respect 
of  the  cutting  of  a  bund,  or  other- 
wise interfenng  with  it...  ..«       63 

(6)  Of  a  Subordinate  Judge  admitting 

a  review  and  calling  for  additional 
evidence  as  to  respective  shares, 
in  a  suit  against  co-sharers  for 
contribution,  in  which  his  prede- 
cessor had  decreed  a  contribution 
per  capita  in  equal  shares  ...       78 

(7)  Of  a  Judge  to  re-open  a  question 

where  a  plea  of  res  judicata  is  set 
aside  and  a  suit  admitted  by  his 
predecessor    ••«  ...  ...      8^ 
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Page. 
Jurisdiction. — (Continued,) 

(8)  Where  a  putneedar  sues  a  zemindar 

for  excess  rent  realized  under  a 
decree  obtained  whilst  the  civil  suit 
by  the  former  was  still  pending  for 
abatement  of  jumma,  the  decree  in 
this  suit  haying  been  confirmed  in 
appeal  ...  ...  ...     173 

(9)  A  Judge  has  no  power  to  keep  a 

case  on  his  own  file,  and  refer  the 
examination  of  some  witnesses  to 
the  Moonsiff  and  some  to  the 
Subordinate  Judge,  and  then  de- 
cide it  himself  ...  ...     176 

(10)  In  a  suit  against  a  talookdar  for 
arrears  of  rent  at  an  enhanced 
rate,  even  tbougk  it  is  not  sought 
to  determine  the  rate  of  rent  at 
which  a  kuhooleut  is  to  be  given...  *177 

(11)  In  a  suit  for  declaration  of  ri^ht 
to  receive  marks  of  recognition 
and  honor  at  idol-festivals,  or  for 
damages  from  priests  for  withhold- 
ing the  same  ...  ...  ...     198 

(12)  In  a  suit  for  enhancement  on  the 
ground  of  increased  value  of  the 
land  owing  to  the  existence  of  a 
distillery         ...  ...  ...  ♦216 

(13)  In  a  suit  where  defendants  having 
lent  plaintififl  money  on  a  bond, 
and  having  obtained  from  them  an 
ijara  on  condition  of  realizing 
rents,  giving  credit  for  interest  on 
the  bond,  paying  plaintifi^s  land- 
lord, and  paying  the  balance  to 
plaintiffs,  fail  in  their  engagements    228 

(14)  Of  Civil,  Courts  [under  Act  VIII 
of  1859  as  compared  with  that  of 
Kevenue  Courts  under  Act  X 
1859  ♦235 

(15)  In  a  supplemental  suit  in  which 
plaintiff  seeks  to  follow  out  a  right 
previously  asserted       ...  ...     240 

(16)  Of  a  Cnminal  Court  in  a  simple 
question  of  possession  •«.  ...     240 

(17)  How  to  determine  the— of  a 
Court  in  a  suit  for  damages         ...     248 

(18)  As  to  an  application  for  re-hearing 
under  Section  58  Act  X  of  1859,  of 
a  suit  decreed  by  a  Deputy  (^Hect- 
or which  has  been  transferred  to  a 
Moonsiff*s  Court  under  Act  III 

(B.  C.)  1870  ...  ...  ...     255 

(19)  Where  application  is  made  under 
Act  IX  of  1861,  and  an  estate  is 
taken  charge  of  by  the  Collector 
under^Section  12  Act  XL  of  1858.    263 

(20)  How  determined  in  a  suit  for  a 
legacy  ...  ...  ...     305 

(21)  A  Judge  has  no  power  to  interfere 
with  a  Moonsiff's  order  declining 
to  reverse  an  order  of  attachment 
of  a  former  Moonsiff,  when  nothing 

else  is  before  the  Judge  ...    311 


Page, 

Jurisdiction. — (  Continued, ) 

(22)  The  High  Court  should  not  inter- 
fere in  special  appeal  with  infer- 
ences of  fact,  drawn  by  a  lower 
Appellate  Court  ...  ...      311 

See  Actio/ \B47, 

See  Act  VIII  of  IS69  (S) 

See  Act  X  of  IS59  (2) 

See  Act  VI  of  1871. 

See  Decree  (5) 

See  Execution  (2) 

See  Limitation  (3) 

See  Municipality. 

See  Procedure  (3) 

See  Small  Cause  Court, 

K 

KuoD  Khast. 

See  Act  VIII  (B.  C.)  of  1865. 

KUBOOLBUT. 

(1)  The  absence  of  a  pottah  in  writ- 
ing does  not  release  tbe  zemindar 
from  the  conditions  of  the  ajrree- 
ment  with  the  tenant  as  establish- 
ed by  the  written ...  ...      147 

(2)  No   suit   for   a        can   lie   when 

plaintiff  ha.s  never  received  rent 
from  defendant  and  there  has  been 
no  contract  between  them  to  pay 
and  receive  rent  ••.  ...     296 

See  Benamee, 

See  Joint  Sharers, 


Lakhbrajbab. 

A in    Assam  may    manage    his 

lands  in  any  way  consistently  with 
existing  Regulations,  and  as  holder 
of  a  resumed  grant  may  eject  a 
*       tenant  who  has  no  right  of  occu- 
pancy or  lease  ...  ...  ^203 

Landlord. 

See  Cause  of  Action  (1) 
Lbase. 

The  15  days  grace  allowed  to  a 
lessee  prior  to  ejectment  cannot 
be  negatived  by  any  condition   in 

the 151 

See  Breach  of  Contract, 
See  Decree  (4) 
Leave  to  bring  a  nbw  suit. 

See  Res  Judicata  (3) 

Leqact  (suit  for) 

See  Jurisdiction  (20) 

Lkgitimact. 

See  Mdhomedun  Law  (7) 
L  hssbb. 

Any    leasehold    estate,    when    not 

limited    to   the  life    of  the , 

passes  to  his  heirs  in  the  same  way 
as  other  property,  and  the  heirs 
taking  the  estate,  take  it  with  all 
rights  and  responsibilities  ...    H7 

See  Ijmalee  (2) 
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Pfige. 
Lbttkrs  op  Administration. 

See  Court  Fees  Act  of  1870. 
See  Stamp  (fi) 

L£TT«BS  Patent  of  1865. 

Under  Claase  39,  there  is  no 
right  of  appeal  to  the  Privy 
Council  from  the  High  Court's 
original  jurisdiction,  if  an  appeal 
will  lie  to  the  High  Court  itself 
under  Clause  15;  but  there  is  a 
right  of  appeal  from  the  High 
Court's  appellate  iurisdiction  whe- 
ther an  appeal  lies  to  the  High 
Court  under  Clause  15  or  not    ...     191 

L.IABIL1TT. 

See  Damages  (1) 
See  Judgment'debior, 

LlE!ff. 

(1)  A  mortgagee  suing  to  enforce  his 
on  property  which  has  inter- 
mediately passed  by  sale  into 
other  hands,  must  first  bring  his 
action  not  against  the  mortgagor 
alone,  but  also  against  the  parties 

in  possession ...  ...  ...      9S 

(2)  When  mortgage  lands  are  sold 
for  arrears  of  revenue  not  ac- 
crued through  default  of  the  mort- 
gagee, mortgagee  has  a  right  of 
action  to  recover  any  proceeds 
of  sale  in  excess  of  arrears        ...    222 

See  Co'Skarers 
See  Mortgage  (2' 

Iil»IITATI01«. 

(1)  As  applicable  to  a  regular  suit  by 
the  decree- holder,  where,  on  a 
claim  under  Section  246  Act  VIII 
of  1 859,  the  Court  releases*  attach- 
ment without  enquiry  ...       ^2 

(2)  In  a  suit  by  a  Hindoo  widow  for 
declaration  of  right  and  title  to 
Dhurmuttur  land,  which  defendant 
has  gut  re^stered  in  his  own  name 

as  well  as  in  hers         •••  ...      42 

(8)  As  applied  under  Section  14  Act 
XI V  of  1859,  to  a  suit  for  a  frac- 
tional share  of  arrears  of  rent 
prosecuted  hoMa  fide  in  a  Revenue 
Court  which  from  defect  of  juris- 
diction was  not  able  to  try  it    ...     *61 

(4)  Where is  pleaded  in  a  suit  for 

arrears  of  rent,  deduction  must  bo 
allowed  to  the  landlord  for  the 
time  he  was  suing  to  eject  defend- 
ants as  trespassers       ...  ...      79 

(5)  As  applied  to  a  aait  under  Section 
80  Act  VIII  (B.  C.)  1869  a^ainat 
a  Gomashta  to  obtain  accounts, 
after  the  agency  has  determined  ...     1 49 

(6)  III  a  suit  for  money  under  the  pro- 
viso ill  Section  80  Act  VIII  (B.a) 
of  1869,  where  an  agent  has  given 
in  a  fraudulent  account,  conceal- 
ing the  fact  of  the  receipt  of  cer- 
tain moniee    ...  ...  ...     149 


4" 


Page, 
Limitation. — (  Continued,  J 

(7)  Where  bv  the  terms  of  a  con- 
tract, either  expressed  or  implied, 
a  demand  of  performance  is  made 

to  complete  the  cause  of  action  ...     164 

(8)  Where  money  is  lent  under  an 
agreement  that  it  shall  be  re-pay- 
able on  denumd  (/oofnote)  ...     164 

(9)  As  applied  to  an  order,  confirmed 
in  appeal,  for  restoration  of  excess 
land  taken  possession  of  by  a 
judgment- creditor  in  execution  .,,     182 

(10)  In  a  case  of  prescription  prior  to 

Ist  July  1871  ...  ...     198 

(11)  As  applied  by  the  **  Limitation 
Act,  1871." 198 

(12)  In  a  suit  to  void  a  Butwarra  divi- 
sion by  a  Collector       ...  ...     271 

(13)  What  a  Court  should  do  when 
it  holds  that  a  plea  ot is  worth- 
less or  of  no  force        ...  ...     280 

(14)  Appeals  against  the  orders  of  a 
Court  charged  with  the  execution 
of  a  decree,  having  the  efi*ect  of 
stopping  proceedings,  come  within 
the  terms  of  Section  20  Act  XIV 

of  1859  299 

See  Compensation, 
See  Execution  (1)  (7)  (8) 
See  Junglc'land, 
See  Mortage  (1) 


M 


Mahombdan  Law. 


(1)  To  establish  right  of  pre-emption, 
the  affirmation  before  witnesses 
must  be  made  before  the  person 

in  possession  of  the  lands  ...        3 

(2)  Under  the  law  of  the  Sherra,  gifts 
are  not  valid,  until  possession  is 
given  by  the  donor  and  taken  by 

the  donee       ...  ...  ...      88 

(8)  In  the  case  of  wuqf  land,  the 
mere  stoppage  of  reli^ous  services 
does  not  start  limitation  ...     116 

(4)  A  Heba-bel-ewaz,  if  supported  by 
sufficient  consideration,  is  binding 
under  the upon  the  heirs    of 

the  party  executing  such  deed  ...     175 

(5)  Offices  like  that  of  Sujjada-nusheen 
should  descend  in  the  male  line ; 
those  descended  from  females 
being  regarded  as  strangers       •••     193 

(6)  When  an  office  like  that  of  Suj- 
jada-nusheen, has  been  once  divert- 
ed for  sufficient  cauae  from  a 
particular  line  of  descent,  it  may 
be  brought  back  into  the  line  of  a 
previous  holder  when  the  person 
ciaiminff  under  him  is  a  descend- 
ant in  £e  female  line  ...  ...      193 
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Mahomed  AN  Law. — (  Continued,) 

(7)  Where  the  husband  gives  the 
wife  an  option  as  to  declaring  her- 
self repudiated,  the  repudiation  is 
binding  on  him,  and  a  conditional 
discretion  to  repudiate  may  be 
absolute  as  regaras  time. 

Such  option  is  not  lost  bj  non-user, 
unless  its  immediate  exercise  is 
rendered  obligatory  bj  the  con- 
tract ...  ...  ...    260 

(8)  Notwithstanding a  Court  of 

Justice  cannot  pronounce  a  child 
to  be  the  legitimate  offspring  of 
a  particular  mdividual  where  this 
would  be  contrary  to  the  course  of 
nature  ...  ...  ...     ib. 

See  Pre-emption, 
See  Wuqf. 

Maintenancb. 

See  Hindoo  Widow  (2) 

Manageb. 

(1)  When  the  trusts  of— and  guar- 
.  dian  are  vested  in  difierent  persons, 

an  action  on  behalf  of  a  minor 
with  the  sanction  of  the  Court  of 
Wards,  is  properly  brought  by 
the ...  ...  ...     231 

(2)  Cannot  be  appointed  under  Section 
243  Civil  Procedure  Code  till  after 
attachment     ...  ...  ...     273 

(3)  How  the  Circular  Order  of  11th 
July  last  is  to  be  construed  in 
respect  of  the  time  for  which  a 
should  be  appointed  ...     ih, 

(4)  The— of  an  estate  under  a  safee- 
namah  on  behalf  of  B,  caanot, 
without  special  authority  from  B, 
represent  him  in  any  suit  or  charge 
him  with  the  costs  of  the  defence 

of  an  action  brought  against  him    310 

Mabsiaqb. 

See  Hindoo  Law, 

See  Native  Christians  (1) 

Mbasubement. 

See  Procedure  (2) 

Mbasubbmbbt  Papebs. 

are    not  inadmissible  as  evidence, 

if  the  decisions  of  the  lower 
Courts  setting  them  aside  have 
been  reversed  by  the  High  Court        4 

Mesne  Pbofits. 

(1)  Where  a  party  recovers  possession 
of  land  of  which  he  had  been 
wrongfully  dispossessed  and  is  him- 
self the  cultivator,  he  may  recover 
the  profits  which  he  would  have 
made  by  cultivation,  had  he  not 
been  dispossessed         ...  ...      21 


Page. 
Mbsnb  VtLOTm,^(  Continued,) 

(2)  The  true  owner  has  a  right  to  all 

the of  the    land    during  the 

time  he  is  illegally  kept  out  of 
possession,  and  the  trespasser  is 
responsible  for  all  that  he  has 
realized  and  must  receive  credit 
for  every  thing  for  which  he  is 
entitled  to  credit  ...  ...     171 

(3)  The    mode    of  calculating in 

cases  of  decrees  for  and  against 
each  of  the  parties  is  by  rateable 
division  and  set-off      ...  ...     294 

(4)  A  lai^er  sum  than  is  claimed  may 

be  decreed  as  wasilat^  where  the 
pldnt  mentioned  only  an  approxi- 
mate value  of  the  produce  and 
careful  local  investigations  war- 
rant the  sum  decreed  ...  ...     302 

See  CrosS'decrees, 

See  Decree  (1) 

See  Execution  (2) 

MiDDLBMAN. 

See  Ejectment, 

MiNOB. 

(1)  Where  Regulation  X  1793  does 
not  apply,  the  Court  may  allow  a 
firiena  or  relative  to  institute  a  suit 
for  a— > ;  and  where  the  guar- 
dian omits  to  protect  the  minor, 
the    Court    may    allow    another 

rrson  to  sue  for  his  benefit  ...  23 1 
is  as  much  bound  by  a  judg- 
ment in  his  own  action  as  if  of 
full  age,  and  an  application  for 
review  on  his  behalf  is  subject  to 
the  conditions  of  Sections  376 
and  377  Code  of  Civil  Procedure  ib, 
(3)  A  Court  should  not  make  a  decree 
by  consent  against  a  —^  without 
ascertcuning  that  it  is  for  the  benefit 

of  the ...  ...  ...     232: 

See  Act  XL  of  1858. 
See  Ouardian\\)  {2) 
See  Manager  (1) 

Monet  Degbbb. 

(1)  A  cannot  be  executed  against 
a  judgment-debtor's  property  after 
it  has  passed  by  purchase  into  the 
possession  of  a  third  party,  without 
the  latter  being  made  a  party  to 

the  suit  ...  ...  ...     llQf 

(2)  All  that  can  be  sold  under  a— 
is  the  judgment-debtor's  right, 
title,  and  interest         ...  -«    i&. 

MOOKTEAB. 

See  Manager  (4) 

MOBTOAQB. 

(1)  The  sale  of  mortgaged  property 
by  the  heirs  of  a  mortgagee,  after 
upwards  of  sixty  years,  does  not 
give  a  fresh  cause  of  action  to  the 
representatives  of  the  mortgagor      96 
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MosTO  AQ  E. — (  Continued.) 

(2)  Where  money  is  lent  on  immove- 
able property  incapable  of  divi- 
sion, the  mortgagee  does  not,  by 
selling  the  entire  property,  when 
one  of  the  instalments  becomes  due, 
lose  his  lien  over  the  surplus  pro- 
ceeds ...  ...  ...    246 

See  Execution  (11) 

See  Jurisdiction  (4) 

See  Lien  (1 )  (2) 

See  Registration  (3) 

Municipality. 

The  High  Court  cannot  interfere  in 
a  matter  which  is  purely  within 
the  discretion  of  a  oven  though 
in  the  exercise  of  that  discretion 
higher  rates  have  been  charged 
than  could  have  been  obtained  by 
other  persons  ...  ...    285 


N 

Nativb  Christians. 

The  question  as  to  the  validity  of 
the  marriage  of  —  does  not 
depend  on  the  presence  or  other- 
wise of  an  ordained  minister  of 
religion  ...  ... 


Onus  Pbobandi. 


Page. 


249 


221 


Nazir. 

The   report  and  map  of  a ^who  is 

not  examined  in  a  case  is  not-^— 

Kbcbssitt. 

Where  ancestral  property  is  sold  on 

plea  of ,   the  purchaser  need 

only  satisfy  himself  of  the  fact 

of ;  not  of  its  causes  ... 

See  Alienation  (1). 
See  Reversioner  (2). 
See  Sale  (2). 

Notice. 

See  Revival  of  Suit 
See  Tenant  (2) 
See  Under-tenant. 
Nuptial  Fibb. 

See  Construction  (2) 


O 

Obstbuction. 

See  User, 

Omission. 

(1)  Where  a  Judge  omits   to  try  a 

point  urged  before  him,  the 
rleader  should,  after  the  decision, 
point  out  the——,  and  if  neces- 
sary, an  application  for  review 
may  be  filed  ...  ...  ...     134 

(2)  An— —by  Lower  Appellate  Court 

to  try  a  point  from  mistake  is  a 
ground  for  review,  not  special 
appeal  If  the  Court  refuses  to 
admit  a  review,  an  application  to 
the  High  Court  may  be  made    ...    150 


(1)  In  a  suit  for  property  acquired  firom 

the  proceeds  of  an  aUeged  joint 
trade,  the  Joint  character  of 
which  is  neither  admitted  nor 
proved  ...  ...  ...     162 

(2)  in  a  suit  for  possession  when  on 
the  grounds  that  the  lands  claimed 
were  allotted  to  plaintifi's  share 
by  a  butwarra  under  Reg.  XIX 

of  1814  ...  ...  ...    200 

See  Act  XIV  of  IS59. 

Option. 

An  —^  as  to  divorce,  given  to  a 
wife  under  the  Mahomedan  law, 
is  not  lost  by  non-user  unless  its 
immediate  exercise  has  been  made 
obligatory      ...  ...  ...    260 


Pabtition. 

See  Ijmalee  (1) 

Pabtnbbship. 

A  member  of  a  subsisting  — 
cannot  sue  his  partner  ^r  the 
profits  accruing  to  a  particular 
time,  but  he  must  sue  in  the  ordi- 
nary way  for  an  account  ...  1  1 
See  Joint-Debt. 

Pabtibs. 

Where  a   defendant,    though    called 
upon  by  plaintiff,  persistently  re- 
rases  to  give  evidence,  a  Court  is 
justified  in    decreeing    plaintiff's 
case  ...  ...  ...     295 

See  Joint' Sharers. 

Patmbnt. 

A  ryot's  tender  of to  be  valid, 

must  be  made  at  the  proper  place 
and  to  a  person  authorized  to 
receive  it       ...  ...  ...      79 

Pbbmanent  Sbttlbmbnt. 

See  Act  X  of  1859  (3) 
Plaint. 

A  — ^  may  be  received  and  ad- 
mitted by  a  Moonsiff  on  a  Sunday 
or  other  holiday  ..•  ...     230 

Plbadbb. 

(1)  A  judCTient  deliberately  recording 

the  admission  of  a must  be 

taken  as  correct  unless  contradict- 
ed by  an  affidavit,  or  the  Judge's 
admission  that  the  record  was 
wrong  ...  ...  ...     107 

(2)  A ^*8  consent  on  a  mistaken 

view  of  the  law  cannot  bind  his 
client  ...  ...  ...    246 

See  Omission  (1) 

Plbadings. 

See  Limitation  (18) 
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Possession. 


Page. 


(1)  Where  s  pltrirri^  hi  ibrm  seeking* 
for  con6rmation  of  — ^-,  yet  states 
circumstances  wbich  are  in  them- 
selres  a  dispossession,  the  suit 
should  be  treated  as  one  really 

ibr  recovery  of ...  ...      27 

(2)  A  suit  for  confirmation  of  ■,  and 
adjudication  of  specific  title,  when 
defendant  puts  forward  a  pedigree 
at  variance  withj>edigrees  put  for- 
ward by  plaintiff,  is  not  sufficiently 
disposed  of  by  trial  of  the  mere 

question  of for  12  or  20  years 

before  the  suit  ...  ••«      27 

See  Auction  Purchaser, 
See  Decree  (4) 
See  Jungle  Land, 
See  Jurisdiction  (16) 
See  Onus  Probandi  (2) 

FossESsoBT  Suit. 

See  Cause  of  Action  (4) 

FOTTAH. 

See  Kubooleut  (1) 

PSB-BlCPTlOlff. 

A    co'parcener     has  a  higher  right 

of than    a    neighbour,    and 

he    may  enforce  his   right  when 
the   purchaser   happens    to  be  a 
neighbour      ...  ...  ...     107 

See  Makomedan  Law  (1) 

Fbbscbiption. 

The  right    asserted    in    a    claim   on 
—should  be  clearly  defined.    A 
party  called  upon  to  elect  wbich 
branch  of  a  double  case  he  will 
proceed  with,  should  do  so  dis- 
tinctly and  clearly        ...  ...     198 

See  Limitatim  (10)  (I'O 

FBBSUMPTIOir. 

See  Onus  Probandi  (1) 
Fbibstlt  Officb. 

See  Hindoo  Law  (S) 
Fbiobitt. 

See  Co-sharers  (1) 

Fbivt  Council. 

(1)  Interest  cannot  be  allowed  upon 

costs    when    the  decree  of  the 
—  is  silent  on  the  subject      ...     302 

(2)  Where  only  one  defendant  appeals 

to   the and  obtains  his  costs, 

his  co-defendants  are  not  enti- 
tled to  their  costs        ...  ...      ib. 

See  Res  Judicata  (4) 

FBOClBDUlOa 


Subsequent  to  execution  and  con- 
tinued afler  the  decree  has  been 
satisfied,  are  ill^^ 
See  Execution  (7) 


26^ 


Pofre. 
Pbocbdubb. 

(1)  In  a  suit  for  possession  of  a  f^eoe 

of  land  where  defendant  pleads 
limitation,  and  his  witness  unex- 
pectedly discloses  that  his  posses- 
sion is  that  of  a  mortgagee        ...       44 

(2)  Of  the  Collector,  when  the  pro- 
gress of  a  measurement  under 
Section  10  Act  VI  (B.  0.)  of  1862^ 
is  interfered  with  by  a  thind' party 
claiming  the  land  .*.  ...     *5l 

(3)  In  a  suit  for  arrears  of  rent  under 
Act  X  of  1859,  when  defendant 
alleges  that  the  property  is  the 
ijmalee  of  himself  and  plaintifi^ 
the  Judge  would  not  be  wrong 
in  simplv  going  into  the  ques- 
tion of  title,  and  basing  his^lecree 
on  the  decision  whether  the  estate 

is  joint  or  separate        ...  ...     *82 

(4)  A  Court  must  limit  its  enquiry 
to  the  issues  necessary  for  the 
trial  of  plaintiff's  right  to  relief, 
even  when  an  intervention  is  made 
a  defendant  under  Section  73  Act 
VIU  of  1859,  unless  his  interven- 
tion raises  a  new  issue...  ...  *235 

See  Admission  (1) 

See  Criminal  Procedure  Code, 

See  Defendant, 

See  Minor  (3) 

See  Remand  (1) 
Pbopbibtabt  Rights. 

See  Ferries  (1) 
Fbopbibtdb. 

Where  a  —^  of  land  has  no 
remedy  under  Sections  106  and  107 
Act  A  of  1 859,  his  remedy  exists 
under  Section  77  before  the  decree 
is  made :  he  cannot  set  it  aside  in 
execution       ...  ...  ...       *l 

See  Act  VI  (B.  C.)  of  1862  (2) 

PUBCHASBB. 

(1)  Where  owing  to  default  to  pay 
the  purchase-money,  a  property  is 
ordered  to  be  re-sold,  but  in  the 
meantime  it  is  sold  at  the  in- 
stance of  another  judgnient-'credi- 
tor  at  a  lower  price.   Held  that 

•  there  was  no  re-sale  as  under  Sec- 
tions 253  and  254  Act  VIII  of 
1859,  and  the  first  purchaser  is 
not  liable  for  the  difference  be- 
tween his  bid  and  the  price  obtain- 
ed at  the  second  sale   ...  •••       14 

(2)  The of  a  decree  under  Act  X 

of  1859  may  ask  the  holder  for  a 
power  of  attorney  to  proceed  with 

the  execution  ...  ...      65 

(8)  A  co-proprietor  purchasing  an 
estate  sold  for  arrears  of  Govern- 
ment revenue  purchases  subject 
to  all  incumbrances,  irhcther 
benamee  through  a  third  party,  or 
from  the  third  party  who  nas  pur- 
chased for  Inmself       ...  ...     136 
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Pdrchasbb.  —  (  Continued, ) 

(4)  A  party  purchasinfr  what  he  knows 
to  be  the  right  and  title  of  some 
one  else  than  his  vendor,  is  not  an 

innocent ,  and  is  not  entitled 

to  compensation  for  improvements 
to  the  property  ••• 

See  Neceegity. 
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FumBB. 


See  Co^eharers  (1) 
See  Jurisdiction  (8) 
See  Regulation  VIIL  1819. 


Bases  Bibaho. 

See  Hindoo  Law  (9) 

Rbdemftion. 

See  Jurisdiction  (4) 

Rboistbbed  Bonds. 

A  registered  bond  providing  for 
interest  between  the  date  on  which 
tiie  bond  falls  due  and  the  date  on 
which  enforcement  is  applied  for, 
must  be  construed  strictly  against 
the  debtor     ...  ...  •.•    297 

Hboistbked  Lrtter. 

A  party  refusing  a sent  by  post 

cannot  afterwards  plead  ignorance 

of  its  contents  ...  •••    223 

Rbqistbation. 

(1)  Section  80  Act  XX  of  1866  does 
not  empower  a  Kegistrar-General 
to  pass  a  rule  directing  by  what 
particular  kind  of  evidence  a  per- 
son is  to  prove  his  right  to  have  a 
deed  registered,  or  as  to  what  fact 
shall  be  proved  by  (»ral,  and  what 
by  documentary,  evidence 

(2)  All  the  executants  of  a  deed 
having  admitted  before  the  Regis- 
trar-ueneral  that  they  have  exe- 
cuted it,  he  has  nothing  to  do 
with  the  recitals  of  the  deed      ... 

(8)  An  unregistered  mortgage  prior 
in  date  cannot  take  effect  against 
a  subsequent  registered  mortgage, 
whether  the  holder  of  the  latter 
deed  has  or  has  not  notice  of  the 
former 

See  Jstifanamah, 

See  Limitation  (2) 

Regulation  X  oe  1793. 

See  Manager  (1) 
See  Minor  (1) 

Rbguiation  XXVU  op  1793. 

Applies  only  to  hauts  and  bazars 
which  were  in  existence  when 
it  was  enacted,  not  to  those  of  a 
later  date       ...  ...  ...    268 

RtO0I*AT10N  XIX  OP   1814. 

Section  6.     See  Butwarra  (2)  (4) 
See  BfUwarra  (5) 


Page. 
Regulation  VIII  op  1819. 

A    zemindar   putting   up  for  sale    a 

put  nee  under guarantees  to  the 

purchaser  that  there  are  some 
lands  appertaining  to  the  putnee ; 
if  there  are  none,  the  purchaser 
may  recover  his  purchase-money. .•     1 28 

See  Fraud. 

See  Sale  (S) 

Regulation  VII  op  1822. 

Sections  7  and 9.  See  UndeT'Tenant. 

Re- HEARING. 

See  Act  VIII  {B.  C.)  of  1869  (1) 
See  Jurisdiction  (18) 

Release. 

See  Contribution  (2) 

Religious  Festival. 

See  Jurisdiction  (1 1 ) 

Remand. 

(1)  The  meagreness  of  the  Lower 
Appellate  Court's  judgment  war- 
rants a only  when  the  judg- 
ment does  not  show  that  the 
evidence  has  been  considered     ...       15 

(2)  Where  on the  Judge  observes 

that  the  evidence  of  witnesses  will 
be  utmecessary,  plaintiffs  are 
justified  in  making  no  further 
application  for  a  summons  on  their 
witnesses       ...  ...  .••     109 


180 


18«» 


270 


Rent. 

(1) 


A  tenant  may  set  up  against  a 

claim  for for  any  particular 

year,  any  right  which  he  has 
to  an  abatement,  notwithstanding 
that  he  has  paid  full  -^  for 
several  previous  years  ...  ...  *20I 

(2)  Where  compensation  for  land 
taken  away  for  Railway  purposes, 
is  divided  between  the  zemindar 
and  those  holding  under  him, 
any  deduction  of— claimed  from 
the  zemindar  must  be  reckoned 
with  reference  to  the  proportion 
which  has  passed  into  his  hnnds  ...  *201 

(3)  Qutere. — Whether  the  proprietor 
of  a  talook  created  before  the 
permanent  settlement  can  claim 
abatement  of on  the  ground 

of  diluvion    ...  •••  ...    279 

See  Cross- Claim, 
See  Enhancement 
See  Payment. 
See  Right  of  Suit  (I) 

Res  .Tudicata. 

(1)  A  decision  under  Act  XXVU  of 
V     1860  does  not  preclude  the  un- 
successful party  from   contesting 
the  validity  of  the  will  in  a  regular 
suit...  ...  ..  ...     214 
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Page, 
Res  Judicata.— fCoiift'niic(f.  J 

(2)  A  suit  for  possession  as  the  heir 
of  S,  is  not  barred  by  Section  2 
Act  VIII  of  1859,  because  plain- 
tiff's former  claim  as  heir  of  S's 
j&ther  was  dismi^ised     ...  ...    264 

(3)  A  suit  is  not  barred,  because  in  a 
former  case  between  the  same 
parties,  and  on  the  same  cause  of 
action,  plaintiff,  after  evidence  had 
been  recorded,  obtained  permission 
to  withdraw  the  case  with  leave 

to  bring  another  suit    ...  ...     276 

(4)  Observations  on  decision  of  Privy 
Council  in  case  of  Watson  v. 
Collector  of  Rajshahye  ...       ib. 

See  iMsue  (1) 

See  Jurisdiction  (7) 

Resumption. 

The  settlement  of  revenue  in  con- 
sequence of under  Regulation 

XIX  1798,  does  not  confer  a 
new  estate,  bur  only  limitsjihe  reve- 
nue demand  originally  chargeable. 

Such and  settlement  do  not 

extinguish  under-tenures  ••        35 

Revenue  Courts. 

See  Issue  (2) 
See  Procedure  (8) 

Rbvbbsioner. 

(1)  The  mere  execution  and  registra- 
tion of  a  deed  as  between  strangers, 
without  a«y  ulterior  act  directed 
against  a  Hindoo  widow  in  posses- 
sion   or    a  ,   does   not  give 

the  latter  any  cause  of  action  or 
entitle  him  to  ask  for  a  declaratory 
decree  ...  ...  ...       18 

(2)  Where  a sues  to  set  aside  a 

sale  in  execution  of  a  decree 
Against  a  Hindoo  widow,  the  cause 
o?  action  depends  on  whether 
there  was  legal  necessity  for  the 
widow's  incurring  the  debt  which 
burdened  her  husband's  estate...       49 

See  Bight  of  Suit  (2) 

Revival  op  Suit. 

Befofe  a  suit  can  be  revived, 
notice  should  be  served  on  the 
opposite  party  to  appear  in  sup- 
port of  the  decree  as  originally 
made  ...  ...  ..•     135 

Review. 

(1)  A  Moonsiffs  order  granting  a  — 
without  proof  that  the  new  evi- 
dence was  not  available  before,  as 
well  as  the  Lower  Appellate 
Court's  decision  confirming  the 
order,  are  illegal  ...  ...        7 


Rbvibw.  -^(Continued,) 

(2)  The  High  Court  cannot  a<imit 
a  — -—  of  a  judgment  passed  in 
special  appeal  merely  on  the 
ground  that  new  evidence  to  prove 
a  fact  has  been  discovered  ...      112 

See  Act  VIII  (B,  C.)  of  1869  (I) 

See  Act  X  of  1859  (^l) 

See  Jurisdiction  (6) 

See  Minor  (2) 

See  Omission  (2) 

Right. 

(1)  To  build  a  factory  on  joint  pro- 
perty, upon  the  title  derived  from 
one  CO -sharer  only,  is  an  infringe- 
ment of  the s  of   the  vther 

co-sharers,  and  involves  an  injury      140 

(2)  A  birth  moha  brahminy,  or  right 
to  officiate   at  funeral  ceremonies, 

is  incapable  of  transfer  ...      170 

(3)  A  clearly    proved cannot  be 

refused  on  the  technical  ground 
that  on  one  co-defendant*8  appeal, 
no  decision  can  be  come  to  adverse 

to  another  co-defendant  ...     271 

See  Co'Sharer* 
See  Joint  Hindoo  Family  (2) 

RlQHT   or   OCCUPARCT. 

A  claim    to    occupy  a  building    on 
the  ground  of  the  previous  tenant's 
lon^  occupancy  of   the   land,  as 
against  a  landlord  who  has,  since 
such    tenant's    death,     exercised 
rights  of  ownership  over  the  land, 
cannot  be  maintained  ...  ...     161 

Right  op  Suit. 

(1)  An  injured  party  failing  to  insti- 
tute criminal  proceedings,  is   not 

deprived    of    his in   a   Civil 

Court    to    recover   damages    for 
abuse  ...   88,  84     (footnote) 

(2)  A  party  having  a  vested  interest 
in  remainder  such  as  a  Hindoo 
has   the   power  of  creating,   has 

a to  obtain  a  declaration  of 

the  invalidity  of  a  will  set  up  to 

his  prejudice ...  ...  ...     214 

(3)  An  action  for  rent  does  not  lie 
against  a  person  in  possciision  of 
a  tenure  written  in  the  zemindar's 
books  in  the  name  of  another,  un- 
less there  is  a  contract,  expressed 

or  implied      ...  ...  ...  *23d 

(4)  A  wife  cannot  sue  her  husband  for 
an  allowance  on  an  agreement  for 
which  the  sole  consideration  is  a 
stipulation  that  she  is  not  to  com- 
municate with  or  molest  him     •••     250 

See  Auction  Purchaser. 
See  Buiwarra  (1)  (5) 
See  Joint- Proprietor, 
See  Manager  (1) 
See  Minor  (I) 
See  Partnership, 
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liiGHT  OP  Wat, 

A need    not  h«ve  its    origin  in 

an  express  grant;  but  may  be 
established  by  continued  user  for 
a  certain  period  constituting  ad- 
verse possession  ...  ...    284 

Rui.B  Nisi. 

Parties  applying  ex  parte  for  the 
issue  of  — -—  interfering  with 
the  rights  of  persons  execulii^ 
decrees,  are  bound  to  state  aU 
the  circumstances  which  the  Court 
needs  to  consider         ...  ...       55 


Sapbbvamah. 

S€€  Manager  (4) 

Sai-b. 

(1)  Sections  106  and  107  Act  X  of  1 859, 

apply  only  where  the  under-tenure 
and  decree-hoIder*s  right  as  land- 
lord are  admitted,  not  where  ad- 
verse proprietary  right  is  set  up  ..       *1 

(2)  The  sale  of  the  joint  property  of 

an  undivided  Hindoo  family,  in 
execution  of  a  decree  made  on 
a  debt  which  was  not  a  necessity, 
is  not  valid,  eren  though  the 
proceeds  are  used  to  satisfy 
another  decree  on  a  bond  by 
which  mon^  was  borrowed  on  a 
necessity.  The  parties  suing  for 
annulment  of  execution  sale  are 
bound  to  pay  the  auction  pur- 
chasers so  much  of  the  debt  as 
would  have  been  a  burden  on  the 
estate  ...  ...  ...      31 

(3)  Where    two    of  sharers'    agents, 

though  in  attendance  to  pay  the 
rent  due  on  a  putnee  talook  about 
to  be  sold  under  R^ulation  VIII. 
1819,  happen  to  be  out  of  the  way 
at  the  time  the  lot  is  called  up, 
and  a  thM  purchases  the  putnee, 

•  -Hbld    that  the as  between 

the  Collector  and  zemindar  and 
the  defaulting  putneedars  is  valid ; 
but  it  is  void  as  creating  a  title  in 
favor  of  the  shareholders  he 
represented     ..  ...  ...      80 

See  ExecuUon  (8) 

See  Hindoo  Law  (1) 

See  Purchaser  (!) 

See  Shareholder. 
Hbcueitt 

Should  not  be  required  from  a  re- 
•poAdent  who  is  admittedly  the 
legal  heir  of  the  deceased  pro- 
prietor, at  the  instance  of  the 
appellants  who  are  mere  strangers     311 

See  Appeal  to  Privy  CoaneiL 

SjSrABATlOH. 

See  Joint  Ancestral  Property  (1) 


Page. 
Servant. 

A  dismissed is  entitled  to  wages 

for  any  broken  period  during  which 
he  has  served,  at  the  rate  he  was 
earning  when  dismissed  ...       60 

Sbt-Ofp. 

A  decree  of  one  Court  cannot  be 

,  under  Section  209   of   the 

Code  of  Civib  Procedure,  against 
a  decree  of  another  Court  ...     303 

See  Decree  (7) 
See  Execution  (12) 

Settlbmbnt. 

See  Joint  Hindoo  Family  (2) 
See  Resumption, 

Shabbhoij>bb. 

Where  an  entire  holding  has  been 
sold  for  arrears  of  rent,  plaintiff 
claiming  to  hold  a  divided  portion 
of  the  tenure,  must  prove  bis  status 
as  tenant  in  respect  of  the  share 
in  question     ...  •••  •••     *93 

Small  Causb  Coubt. 

A may  entertain  an  application, 

for  execution  of  its  own  decree, 
even  if  the  debtor's  residence  and 
moveable  property  are  in  a  place 
which,  since  the  decree,  is  exclud- 
ed from  the  Court's  jurisdic- 
tion   227 

S^  Act  FZ  0/1871. 

See  Application  (2) 

See  Execution  (6) 

See  Jurisdiction  (4)  (18) 

Special  Appbal. 

See  Jurisdiction  (22) 
See  Omission  (2) 
See  Review  (2) 

Stamp. 

(1)  The  exclusion  under   the        law 

of  documents  unstamped  or  in- 
sufficiently stamped,  is  not  intend- 
ed to  create  or  put  an  end  to  the 
rights  of  parties.  A  document 
admitted  by  the  first  Court  as  not 
requiring  a  cannot  be  ques- 
tioned in  appeal  ■••  ..  6 . 

(2)  Where  a of  the  full  value  is 

available,  parties  ought  to  use  as 
small  a  number  of— s  as  they 
can ...  ..•  •••  ••• 

(3)  It  is  not  illegal  to  make  up  the  — — 

fee  chargeable  in  an  appeal  by 

means  (»t  any  number  or s  of 

smaller  values 

(4)  Where  plaintiff  seeks  an  account  of 

his  ^Gither's  estate  from  the  exe- 
cutor, and  claims  damages  in 
default  of  obtaining  it,  the  sUit 

should  be  filed  on  the required 

for  a  suit  for  the  amount  to  be 
recovered,  and  not  on  a  — »—  of 
Rs.  10  .«  .^  ...     1^6 
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Stamp.— f  ConHnued.) 

(5)  A  plaint  to  bave  a  summary  order 

set  ft«de,  and  a  will  declared  to 
be  (genuine,  and  to  be  retained  in 
possession  of  deceased*s  property, 
IS  one  fur  consequential  relief,  and 
does  not  come  under  Article  17 
Schedule  2  Act  VII  of  1870       ... 

(6)  In  determining  the to  be  affixed 

to  new  letters  of  administration 
to  be  granted,  credit  should  be 
given  for  the  amount  of  duty  al- 
ready paid,  and  such  duty  is  not 
payable  a  second  time 

(7)  In  a  suit  to  establish  a  right  as  heir, 

and  set  aside  a  certificate  under 
Act  XXVII  of  1860,  where  conse- 
quetUial  relief  (such  as  permission 
to  draw  interest  on  Govt.  Promy. 
Notes)  follows,  the  fee  prescribed 
by  Art.  3  Section  17  Schedule  II., 
Ciourt  Fees  Aet,  is  not  sufficient... 

Stbangbbs.  . 

See  Estoppel  (3) 

Strbbdhur. 


Page. 


See  Hindoo  Law  (3) 


Succession. 


Suit. 


See  Hindoo  Law  (3)  (5) 
See  Mahomedan  Law  (6)  (6) 


213 


253 


259 


See  Kuhooleut  (2) 
See  Manager  (4) 
See  Right  of . 

SuMMABT  Proceeding. 

See  Limitation  (9) 

SOBBUBAKABEB  TbNUEES. 

A  ■  is  a  permanent  transferable 
tenure  liable  to  enhancement  of 
rent  under  Section  15  of  Act  X 
of  1859  ...    289 

Surplus  Procbbds. 

See  Mortgage  (2) 


Tbnant. 

(1)  A  ryot  is  entitled  to  any  accretion 

to  his  holding;  and  while  he  retains 
the  original  holding,  he  cannot  be 
turned  out  of  the  accretion,  even 
though  only  a  —  at-will  ...     *95 

(2)  Where  a  —  is  allowed  to  hold 
over  leases  on  the  expiry  of  their 
terms,  and  continues  m  possession 
under  them,  he  is  entitled  to  hold 
on  until  served  with  a  legal  notice 

to  quit  ...  ...  ...     185 

See  Cause  of  Action  (1) 

Third  Fartt. 

See  Appeal  (4) 
See  Decree  (6) 


Page. 


TlTLR. 

See  Possession  (2) 

Tort. 

See  Abetn^emt, 

TrabrMark. 

See  Design. 

Transfer  (from  Revenue  Court,) 

A  decree  in  which  no  actual  pro- 
ceedings were  pending  in  the  Col- 
lector's Court,  at  the  commence- 
ment of  Act  m  (B.  C.)of  1870 
was  properly  transferred  to  the 
Civil  Court  under  Section  3 

Transfer  of  Tbnurb. 

The  purchaser  of  a  ryotee  tenure 
mu^t  obtain  the  zemindar^s  consent 

to  the ;  otherwise  a  gomastah's 

receipts  of  rent  are  not  binding  on 
the  zemindar...  •..  •.. 

See  Forfeiture. 

Trespasser. 

See  Zemindar. 

U 

Undbr-Tbnant. 

An holding  and  cultivating  under 

Section  13  Act  X  1859,  and 
entering  into  no  fresh  engage- 
ment at  the  time  of  re -settlement, 
has  a  right  to  a  written  notice 
before  being  required  to  pay  en- 
hanced rent     .. 

See  Ejectment. 
Undbr-Tbnube 

See  Resumption. 

See  Sale  (1) 


Use. 

User. 
A 


See  Contribution  (1) 


308 


97 


•153 


suit  to  enforce  a  right  to  a  path- 
way through  a  door  leading  to  a 
joint  thakoorbaree  is  not  a  claim 
to  a  right  of  — ^  but  a  complaint 
of  obstruction 
See  Option  (1) 
See  Right  of  Way. 
Usufructuary  Mortgage. 

Xn  an  — -  where  there  is  no  stipu- 
lation for  interest,  the  mortgagee 
is  not  entitled  to  it 


Valuation. 

(1)  The by  an  auction-porchaser 

of  his  claim  at  what  he  paid  for 
the  property,  in  a  suit  for  possessioii 
is  prima  facie  not  incorrect  until 
rebutted  by  evidence   ... 

(2)  Where  a is  doubted,  an  en- 
quiry should  be  instituted  under 
Act  XXVI  of  1867 

See  Jurisdiction  (17) 
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251 
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Page. 
W 
Wagbs. 

Waitbe. 

A  decree-holder's  conduct  in  look- 
ing  on  without  remonstrance  for 
nearly  a  month  while  the  judff- 
ment-debtor  incurs  considerable 
expense,  amounts  to  a  «— >  of 
his  right  to  take  matters  in  his  own 
hands  ...  •  .  ••.      88 

Wall. 

See  Co'Sharer  (3). 

Withdrawal. 

Where  a  plaintiff  asks  for  permis- 
sion to  withdraw  bis  plaint,  alleging 
that  he  cannot  adduce  the  evidence 
of  certain  records  within  the  time 
fixed  for  hearing,  the  Court  may, 
under  Section  97  Act  VIII  of 
1859,  grant  it  ...  ...     100 

WlTHBSS. 

See  Remand  ii^ 

WOMBN. 

See  Hindoo  Law  (8) 

WmiTTSN  Statkmbnts. 

See  Admission  (2) 

WOQP. 

(1)  The    chief   elements   of are 

special  words  declaratory  of  the 
appropriation  and  a  proper  motive 
cause :  the  —  is  completed 
where  the  declaration  is  made  in  a 
solemnly  published  document     ...     116 


WuQT.— (  Continued.) 

(2)  A  valid cannot  be  affeeted  by 

revocation  or  by  the  bad  conduct 
of  those  responsible  for  carrying 
out  the  appropriator*s  behests,  nor 
can  it  be  alienated 

(3)  A  Shiah  is  not  disqualified  for  the 
supervision  of  a  —  made  by  a 
Soonee 


Pogt^ 


Yautuka. 


See  Hindoo  Law  (9) 


Zbmindab. 

A  cannot   compel    a    trespasser 

to  become  his  ryot  :  and  the 
fact  of  a  zemindar's  obtaining 
a  money-decree  under  Section  15 
Act  XIV  of  1859,  against  a  person 
does  not  entitle  him  to  treat  such 
person  either  as  a  trespasser  or  a 
ryot  .. 

See  Transfer  of  Tenure. 
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mated  value  of  the  claim,  as  stated 

by  the  plaintiff,  is  bejondthe 

of  the  Court,  an  appeal  is  given 
by  Section  36  from  the  order  re- 
jecting the  plaint,  notwithstanding 
Note  (h)  to  Schedule  B  of  the 
Stamp  Act  XXVI  of  1867,  which 
cannot  repeal  by  implication  the 
provisions  of  Act  VIII  of  1859.,. 


See  High  Court 


HlfiH  GOUBT. 

Held  that  whether  a  decree  of  the 
lower  Court  be  reversed  or  modi- 
fied, or  affirmed  on  appeal  by  the 

,  the  decree  is  a  decree  of  the 

,  and  that  such  decree  is  gov- 
erned not  by  the  twelve  gears' 
limitation  prescribed  by  Section  19 
Act  XIV  of  1859,  but  by  the 
three  years*  limitation  prescribed 
by  Section  20  of  that  Act 


LiMITATIOH. 
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Mahombdan  Law. 

It  is  not  a  binding  rule  of  law 
that  the  tulub-i-ishaady  if  made 
within  a  day  after  the  receipt  of 
intelligence  of  the  purcoase, 
is  necessarily  in  time  for  the  pre- 
servation of  the  right  of  pre- 
emption; the  due  and  efficient 
observance  of  that  formality,  as 
to  time,  is  a  question  to  be  de- 
cided in  each  case  by  the  Court 
which  has  to  deal  with  the  facts ... 


Plaint. 
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Fbb-bmption. 

See  Mdhomedan  Law. 
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16 


FOBQBXT. 


See  Hoondees  (1)  (3) 


HOOHDBBS* 

(1)  Plaintiff  was  the  purchaser  and 
owner  of  a  hoondee  from  the  holder 
or  person  who  had  deposited  the 
consideration-monej ;  and  he  en- 
dorsed the  same  for  realization 
only.  Defendant  was  the  purchas- 
er of  the  hoondee  (after  it  had  been 
lost  or  stolen)  by  means  of  a  forged 
special  endorsement  to  his  vendor 
before  acceptance,  and  a  forged  en- 
dorsement to  himself  after  accept- 
ance. The  question  was  whetaer 
the  defendant,  by  reason  of  having 
been  a  purchaser  for  valuable  con- 
sideration, without  notice  of  his 
yendor*s  want  of  title,  obtained  a 
good  title  to  the  hoondee,  notwith- 
standing the  two  forgeries.  Hbld 
that,  in  oonsiderine  the  right  to  a 
hoondee,  a  reasonable  construction 
must  be  put  upon  the  words  of  an 
endorsement  or  acceptance,  and 
when  a  Hindoo  nukker  or  right- 
ful owner  of  a  hoondee  payable  in 
terms  to  the  Shajoog  or  a  respec- 
table holder  thereof  endorses  it 
as  sold  or  sent  to  A,  he  obviously 
means  to  pass  the  right  of  dealing 
with  the  hoondee  to  A  alone; 
and  after  a  special  endorsement  to 
A,  the  hoondee  cannot  be  validly 
transferred  to  B,  otherwise  than 
by  A  or  by  A's  authority 

(2)  5ffm6Z«.— There  is  no  rule  of 
Hindoo  law,  customary  or  other- 
wise, which  would  have  the  efiect 
of  making  the  word  Shajoog  mean 
payable  to  hearer,  quite  independ- 
ently of  the  endorsements;  nor  any 
principle  of  mercantile  expediency, 
having  the  force  of  law  or  other- 
wise, which  would  be  served  by 
disregarding  the  direction  of  the 
endorser,  and  treating  a  specially 
endorsed  and  specially  accepted 
hoondee  as  if  it  were  an  English 
negotiable  instrument  made  pay- 
able to  bearer  ...  ••• 
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ceptance, forged  a  special  endorse- 
ment to  himself,  got  it  accepted  in 
favor  of  himself,  and  then  endorsed 
it  to  the  defendant.  Thb  Ck)URT 
declined  to  look  behind  the  accept- 
ance ...  ...  (footnote)      10 

(4)  Semhle. — Before  acceptance  at  any 
rate,  a  hoondee  payable  to  shajoog 
would  pass  by  delivery  merely, 
without  regard  to  the  authenticity 
or  otherwise  of  any  special  endorse- 
ment upon  it  ...  {foot  note)      10 

(5)  Plaintiff  sought  to  recover  the 
amount  of  a  hoondee  drawn  by 
defendant  at  Patna  on  defendant 
at  Calcutta  payable,  forty-one  days 
after  date,  to  S.  A.  or  order.  The 
defence  was  that  the  hoondee  was 
an  accommodation  bill  given  to 
S.  A,  without  consideration,  and 
that  plaintiff,  after  the  hoohdee 
bad  become  due,  and  after  plain- 
tiff had  notice  that  defendant  was 
only  surety  for  S.  A.,  gave  time  to 
the  principal  to  release  his  surety. 
Held  that  the  new  arrangement 
did  not  alter  the  position  of  the 
parties  so  as  to  release  defendant 
from  his  original  obligation  as 
principal  debtor  ...  ...      16 
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Defendant  who  resided  principally  at 
Patna  was  in  the  habit  of  buy- 
ing country-produce  there  and 
bringing  it  to  Calcutta,  where  after 
selling  It  he  used  to  return  with 
the  proceeds  to  Patna.  He  was 
also  in  the  habit  of  drawing  bills 
and  hoondees  at  Patna  on  himself 
at  Calcutta  where  he  used  to  pay 
them  from  the  proceeds  of  his 
sales.  Held  that  he  did  carry  on 
business,  or  u)ork  for  gain  within 
the  local  jurisdiction  of  the  High 
Court,  within  the  meaning  of 
Clause  12  of  the  Letters  Patent 
of  1865         ...       16 
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The  day  on  irhich  a  promissory  note 
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on  the  following  day     ...  .., 
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See  Procedure  (1) 
See  Opium  (I) 


See  Public  Servant  (1) 

See  Cumulative  Sentence  (1) 

See  B toting  (I) 

See  Public  Servant  (I) 

See  Police  Officer, 

See  Public  Servant  (2) 

See  Contempt 

See  FaUe  Evidence  (1) 

See  Contempt, 

See  FaUe  Evidence  (4) 

See  Procedure  (16)  (17)  (25; 

See  Procedure  (15) 

See  Exposure  of  Children, 

See  Maintenance. 

See  Criminal  Force, 

See  Cumulative  SetUence, 

See  Rioting.  ' 

S*!e  Kidnapping  (1)  i 

See  Slavery,  ! 

See  Boat, 

See  Theft  (1)  t 

See  Police  Officer, 

See    Criminal    Breach    of 

Tmet, 
See  Kidnapping  (2) 
See  Mischief, 
See  Boat. 
See  Procedure  (21) 
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.'^Continued.) 

See  Jurisdiction  (4)  (5) 
See  Procedure  (12) 
See  Warrant. 
See  Contempt, 
See  False  Evidence  (2)  (3) 
See  Procedure  (16)  (17) 
See  Procedure  (19) 
See  Interpreter, 
See  Procedure  (6) 
See  Procedure  (2) 
See  Procedure  (2) 
See  Procedure  (16)  (17) 
See  Adjournment, 
See  Witnesses. 
See  Nuisance, 
See  Breach  of  the  Peace. 
See  Jurisdiction  (2) 
See  Procedure  (18) 
See  Jurisdiction  (1). 
See  Jury. 
See  Assault 
See  Nuisance. 
See  Opium  (1) 
Act  III  (B.  C.)  of  1864. 

See  License, 
See  Offensive  Trade  (I) 
See    municipal    Commis" 
sioner. 

Act  VII  (B.  C.)  of  1865. 

See  Slaughter' House. 
Act  XX  of  1865. 

See  Mooktear. 
Act  I  OF  1871. 


Act  XXV  of  1861 

Section  66  B. 
Section  67. 
Section  68. 
Section  168. 
Section  169. 
Section  180. 
Section  193. 
Section  198. 
Section  202. 
Section  227. 
Section  228. 
Section  240. 
Section  269. 

Section  308. 
Section  318. 


Section  342. 
Section  344. 
Section  352. 
Section  404. 


Chapter  XII. 
Chapter  XIV. 

Chapter  XV. 

CSiapter  XV. 
Chapter  XX. 
Section  14. 
Section  23  D. 
Section  26. 
Section  30.  - 
Section  65. 
Section  66. 


See  Procedure  (8) 

See  Procedure  (8)  (16)  (17) 

(23) 
St'C  License  (2) 
See  Procedure  (8)  (19)  (20) 
See  WitiiesMes, 
See  Jurisdiction  (4) 
See  Jurisdiction  (1) 
See  Jurisdiction  (4) 
See  Procedure  (13) 
See  Procedure  (13) 
See  Assault, 
See  Procedure  (22) 


ACCVBBD. 


See  Police  Officer. 
See  Procedure  (1) 

See  Procedure  (6)  (8) 
See  Witnesses. 


Adjoubnmbnt. 

TheDtiputj  Magistrate's  order  dismiss- 
ing a  case  for  default  (after  repeat- 
ed unuecetisary  adjournments,  and 
aflcr  the  accused  was  put  on  his 
defence)  upon  a  day  to  which  no 

legal was  made,  was  set  aside 

as  illegal 

See  Procedure  (8) 

See  Witnesses, 
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Appeal. 


Assault. 


Page. 


See  Illegal  Oraiificntion. 
See  Jurisdiction  (1; 
See  Nuisance. 
See  Procedure  (24) 


In  a  case  of- —  a  sentence  inflicting 
a  fine  of  50  rupees,  and  awarding 
imprisonment  for  one  month  in 
default  of  payment  of  the  fine,  is 
illegal,  with  reference  to  Seatiota 
65  and  352  of  the  Penal  Code  ... 
See  Jurisdiction  (3) 

AuTRB-Fois  AiSK^trrr. 

See  Criminal  Poree^ 


Boat. 


^ 


Bbibxbt. 


Bbuisbs. 


Cbamom. 


See  Illegal  GraHJkation* 
S$e  Jurisdiction  (9) 


See  Contempt, 

See  False  Evidence  (4) 

See  Mdoktear(2) 

See  Proffidure  (12)  (14);(21) 


42 


A  — .  ma^  be  the  subject  of  theft. 
Although,  under  Section  442  Penal 
€ode,,  it  is  for  certain  purposes 
dasaed  with  houses,  it  dues  not 
cease  to  be  moveable  property 
under  Sectiofn  376        .,.  ...      63 

BftBACH  OF  THE  pEACB. 

(1)  A  mere  local  enquiry  and  state- 

ments of  parties  not  on  oath  are 
not  sufficient  data  On  which  a 
M  agistrate  oan  decide,  under  Sec- 
tion 318  Code  of  Criminal  Proce- 
dune,  what  part}ri8  in  possession  of 
land  with  regard  to  which  a  breach 
of  the  peace  is  appreliended        ...       13 

(2)  The  report  of  the  Police  is  not  evi- 

dence, and  ought  not  to  be  accepted 
as  sufficient  to  institute  proceedings 
for  —  under  the  above  Section  ...       17 

(3)  Before  initiating  proceedings  under 
the  above  Section,  a  Magistrate 
must  satisfy  himself  on  legal  evi- 
dence that  there  exists  a  likeli- 
hood of  a  — : — and  also  record  a 
proceeding  stating  thu  ground  of 

nis  being  so  satisfied    ••.  ...      74 

See  Jurisdiction  (2) 
See  i¥t)cfeii<i^  (18) 


Chbathtg. 


Page, 


See  Kidnapping  (2) 


Childbbh. 

9ee  Exposure  of  — • 
See  'Maintenance. 

Civil  Coubt. 

See  Jurisdiction  (2) 

Complaibt. 

See  Jurisdiction  (4)  (5) 
See  Procedure  (3) 

Complaihabt*s  Evidbbcb. 

See  Procedure  (13) 

Cobtbmpt. 

The  form  of  an  accusation  by  a 
District  Superintendent  of  Police, 
under  Section  193  of  the  Penal 
Code,  does  not  preclude  a  Mvigis- 
trftte  from  timing  the  charge 
under  Section  177  ;  thie  ssncdon 
of  the  District  Sdperint^dent 
required  under  Section  168  Code 
of  Criminal  Procetlure,  'to  give  the 
Magistrate  Jurisdiction,  need  liot 
be  express  but  may  be  implied  ...      67 

CaisiniAL  Bbsaos  op  Tbust. 

^b'  constitute  the  bffenbfe  of  ■  >■„■ 
there  mtut  be  di^on^t^i  missppto- 
priation  by  a  person*  m  iHiom 
confidetice  is  placed  as  to  the 
custody  or  mmiagemcint  of  the 
prWjHjrty  in  respect  of  whibh'^e 
breach  of  trust  »  charged  ...      39 

See  Police  Officer. 

Cbimihal  Fobcb. 

A  person  tried '*and  acquitted  on  a 
charge  of  using  -^ — ^  und^' Sec- 
tion 952  (Which  includes  the 
ofience  of  battery)  cannot  be  tried 
in  respect  of  the  same  criminal 
matter  on  a  charge  of  hurt        ...        3 

See  QtivnuUme  Setttew68* 

See  RidHng. 

Cumulativb  Sbktbhcb. 

A  —  Under  Section  143  Penal  Code 
(being  a  member  of  an  unlawful 
assembly)  and  Section  353  (using 
criminal  fbrce  a^ainet  a  pdblic 
servant)  was  upheld  in  this  case  ...      70 


Dbpault, 


Delay, 


See  Aeffottmment^ 
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Poge. 


DBP08ITIOH8. 

See  Procedmre  (10)  (11)  (23) 
Dbpi^Y  CoMBrissioitBi. 

*Setf  JtirUdiction  (1) 

Dismissal. 

5tffi  Adjottntment, 
S^e  Junsdiciion  (S) 

Dbuhkbnness. 

Does  not  in  the  eye  of  the  law  make 
an  ofi^nce  the  more  heinous, 
though  it  is  DO  excuse ;  and  an  act, 
which,  if  committed  bj  a  sober 
man  is  an  offence,  is  equally  an 
offence  if  committed  by  one  when 
drunk,  if  the  intoxication  was 
Toluntarily  caused        ••• 


£ 
EyinfEifoE. 

^x /?ar^  statements  made  in  the  High 
Court  by  parties  who  invoke  the 
aid  of  the  Court  to  transfer  a  case 
from  one  autliority  to  another 
ought  to  be  based  upon  truth     ... 

See  Breach  of  the  Peace, 

See  False 

See  Interpreter, 

See  Mischief, 

See  Procedure  (5)  (6)  (9)  (10) 
(22)  (23) 

£xAllI1IATI0lf. 

See  Judicial  Officer. 

See  Procedure  (6)  (19)  (22) 

£x-PABtB   StATBMBNTS. 

See  Evidence, 

EzposuBB  or  ChildbBii. 

Section  317  Penal  Code  wm  intended 
to  prevent  the  abandoriment  or 
desertion  by  a  parent  of  his  or  her 
children  of  tender  years  in  such  a 
manner  that  the  children  not  being 
able  to  take  care  of  themselves 
may  run  the  risk  of  dying  or  being 
injured 


Falsb  Chabgb. 

See  Procedure  (16)  (17)  (25) 

Falsb  Evidbnce. 

(1)  The  words  of  Section  191  Penal 
Code  are  very  general,  and  do 
not  contiun  any  limitation  that 
the  false  statement  made  shall 
have  any  bearing  upon  the  matter 
in  issue.  It  is  stifficient  to  bring 
a  case  within  that  Section,  if  the 
b  nrt^iltit«*lly  gitto 


36 


49 


12 


37 


Page. 
Falsb  Evidbncb.— (Cwift'ntt«rf.) 

(2)  The  object  of  the  sanction  required 
by  Section  169  Code  of  Criminal 
Procedure  is  to  ensnre  that  the  pro- 
secution should  be  instituted  after 
due  consideration  on  the  part  of 
the  C(»urt  before  whom  the  — 
was  given,  or  on  the  part  of  a 
Court  to  which  such  Court  is 
subordinate    ...  ...  ...      37 

(3)  Where  a  Magistrate  perused  the 
papers  of  a  case  which  had  been 
forwarded  to  him  by  a  Sub* ordinate 
Magistrate  for  consideration,  and 
then  sent  on  the  papers  to  the 
District  Superintendent  of  Police 
with  an  opinion  adverse  to  the 
prisoner,  and  the  District  Super- 
intendent of  Police  requested  the 
Magistrate  to-  issue  a  warrant 
against  the  prisoner  charging  him 

with  giving ,  it  was  held  that 

the  issue  of  the  warrant  was  asnffi- 
cient  sanction  under  Section    169 

on  the  part  of  the  Magistrate    ...       37 

C4)  It  is  wholly  incorrect  to  charge  a 
number  of  persons  jointly,  with 

intentionally     giving  under 

Section  193  Penal  Code.  A  charge 
under  that  Section  should  show 
what  the  statement  is  which  the 
accused  persons,  or  any  of  them, 
are  alles^ed  to  have  made,  and 
should  disclose  the  exact  date  on 
which  the  off*ence  charged  was 
committed,     and     the    Court  or 

officer    befoi*e  whom   the 

was  given      ...  ...  ...       47 

(6)  A  Sessions  Judge  has  no  authority 
under  the  law  to  interfere  with 
the  order  of  the  Magistrate  allow- 
ing a  prosecution  for —  ...       69 

Falsb  Pebsonation. 

See  Kidnapping  (2) 

Filthy  Land. 

See  Municipal  Commissioner^ 


Fine. 


See  Assault, 

See  Municipal  Commissioner, 

See  Procedure  (15) 

See  Theft  {\) 


FlSHEBT    (Right  Oj), 

See  Theft  (2) 


QBATlFICATIOn. 

See  Illegal' 
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High  Coubt. 

See  Illegal  Oratification, 

See  Jurisdiction  (3) 

See  Murder, 

See  Nuvtance. 

See  Opium  (1) 

See  Procedure  (4)  (24) 

HousB  Tbbspasb, 


Hdbt. 


See  Procedure  (21) 


See  Criminal  Force. 


JuBiflDicnoN.-— (  Continued,) 


Page. 


Illegal  Gbatification. 

On  a  conviction  of  taking ,  a 

simple  order  to  refund  the  money 
taken  is  quite  inadequate  to  the 
gravity  of  the  oflence.  Although 
no  appeal  lay  in  this  case,  yet  the 
High  Court,  upon  a  reference, 
having  power  to  interfere,  quashed 
the  conviction  ...  ..       74 

I  See  Public  Servant  (\) 

MPB180NMBRT. 

See  Assault 
Infobmbbs. 

See  Opium  (2) 

Imtbbpbktbb. 

There  is  no  necessity  under  Section 
198  Code  of  Criminal  Procedure 
for  making  use  of  a  rejrularly 
sworn '  to  interpret  his  evi- 
dence to  a  party  making  a  state- 
ment ...  ..  ...       71 


Judicial  Officeb. 

Case  in  which  the  High  Court  per- 
mitted a  Deputy  Magistrate  to  be 
examined  on  behiilf  of  a  petitioner 
whose  case  was  investigated  by 
the  Deputy  Magistrate  .„       49 

JuLKUB  Rights. 

See  Thejt(2) 

JUBISDICTION. 

(1)  A  Deputy  Commissioner  in  a  Non- 
Regulation  Province  fails  under 
Section  14  of  the  Code  of  Criminal 
Procedure,  under  the  designation 
of  Magistrate  of  the  district,  and  is 
competent  to  decide,  upon  an  ap- 
peal preferred  under  Section  412, 
from  an  order  of  a  Subordinate 
Magistrate  who  has  exercised 
—  in  a  case  in  which  he  bad 
no—-         ...  ...  ..         1 


(2)  A  Magistrate  is  not  competent  to 
interfere  under  Section  318  of  the 
Code  of  Criminal  Procedure  with 
the  execution  of  a  decree  of  the 
Civil  Court.  When  a  Civil  Court 
decree  has  been  passed  regarding 
the  whole  or  any  portion  of  dis- 
puted land,  it  is  the  Magistrate's 
duty  to  maintain  that  decree,  and 
he  cannot  again  institute  proceed- 
ings under  Section  318  regarding 

the  land  covered  by  it ...  ...       24 

(3)  The  High  Court  declined  to  inter- 

fere in  four  cases  of  dismissal  by 
the  Magistrate  and  Deputy  Magis- 
trate referred  by  the  Judge  —  the 
Jirsi,  because  the  J  udge  considered 
that  mere  persistence  in  demand 
of  rent  did  not  amount  to  trespass 
justifying  the  right  of  [irivate  de- 
fence as  held  by  the  Magistrate  — 
the  second,  because  the  Judge 
considered  that  the  Magistrate's 
jeasons,  viz.  (1)  want  of  explana- 
tion of  the  cause  of  compIamant*8 
presence  on  the  spot  where  the 
alleged  assault  was  committed, 
(2)  want  of  explanation  of  delay  in 
making  complaint,  and  (3)  want 
of  material  evidence  in  the  shape 
of  bruises,  were  not  sufficient  in 
law  to  justify  a  summary  dismissal 
—  the  third,  because  the  Judge 
considered  that  the  mere  assertion 
of  a  claim  to  land  by  the  accused 
did  not  justify  the  dismissal  of  the 
criminal  charge  as  to  theft  of  its 
produce,  and  that  the  Deputy 
Magistrate  should  be  directed  to 
hold  a  proper  enquiry  and  dispose 
of  the  case  after  recording  evi- 
dence; —  and  the  fonrih,  because 
the  J  udge  considered  that  delay  in 
making  complaint  was  not  of  itself 
a  legal  ground  for  dismissal,  par- 
ticularly where  an  explanation  of 
the  delay  is  tendered    ...  ...      75 

(4)  The  power  of  a  Magistrate  to  dele- 
gate the  receiving  of  complainta 
under  Section  66B,  Code  of  (^'rimi- 
nal  Procedure,  is  not  equivalent 
to  the  power  of  the  Local  Govern- 
ment to  invest  with  local  jurisdic- 
tion under  Section  23D;  nnd  no 
Magistrate  can  act  under  Ciiupr-er 
X3^  who  has  not  been  legally 
invested  with  local  jurisdiction.  79 

(5)  No  order  of  the  Local  Government 
under  the  latter  Section  can  legally 
have  retrospective  effect  ...      78 
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JuBisDicnoN. — (  Continued,) 

(6)  A  plea  of  want  of  juriediction  may 
be  taken  in  the  High  Court,  though 
not  taken  below  ...       79 

See  Contempt 

See  False  Evidence  (5) 

See  Nuisance, 


Z\ivt. 


The  allowing   of  an   objection   to    a 
juror  coming  within  the  Srd  Clause 
of  Section  344  of   the  Code    of 
Criminal  Procedure  is  in  the  dis- 
cretion of  the  Court ;  and  although 
the  Judge  is  not  bound  to  admit 
the  objection,  yet  he  should  not 
treat  it  as  frivolous       ...  ...       66 

See  Nuisance, 

See  Procedure  (4)  (5)  (7) 


KlDNAPPIllQ. 

(1)  There  can  be  no  conviction  of  the 
offence  of  kidnapping  imder  Sec- 
tion 366  of  the  Penal  Code,  unless 
it  is  proved  that  the  accused  has 
taken  the  girl  out  of  the  keeping 
or  custody  of  her  lawful  guardian 
without  her  consent     ...  ...      42 

(2)  Where  the  accused  represented  to 

the  prosecutor  that  a  girl  was  a 
Brahmin,  and  thereby  induced  him 
to  part  with  his  money  on  con- 
sideration of  the  marriage  of  the 
girl  to  his  brother,  when  the  girl 
really  was  of  the  Sudra  caste,  it 
was  held  that  he  was  guilty  of 
cheating  by  false  personation,  un- 
der Section  416  of  the  Penal 
Code  ...  ...  ...      42 


Lard  (Possession  of). 

See  Breach  of  the  Peace, 

LiClKSB. 

(1)  A  Magistrate  or  Municipal  Com- 
missioner has  no  power,  under 
Act  III  B.  C.  of  1864,  to  issue  a 
warrant  for  the  arrest  of  a  person 
who  may  have  failed  to  appear  on 
a  summons  to  answer  a  charge 
under  Section  27  of  that  enact- 
ment for  using  premises  as  a  straw 
or  wood  depdt  without  a ... 

(2)  Per  Loch,  j;— The  provisions  of 
Chapter  XV  of  the  Code  of  Cri- 
minal Procedure  are  not  applicable 
to  offences  under  Act  III.,  B.  C., 
of  1864  

See  Onium  (3) 
See  Slaughter  House, 
I^u.  Eaquibt. 

See  Breach  of  the  Peace  (1) 


Page. 
M 

Maintknancb. 

The  Deputy  Magistrate's  order  in 
this  case  was  quashed  as  illegal, 
he  having  held  that  the  wife  was  not 

entitled  to under  Section  316 

Code  of  Criminal  Procedure,  and 
yet,  without  evidence  of  the  hus- 
band's unwillingness  but  the  con- 
trary to  support  his  infant  children, 
directed  hmi  to  pay  her  a  monthly 
sum  as for  the  children       ...      72 

Mischief. 

Without  evidence  that  the  accused 
intended  or  knew  that  he  was 
likely  to  cause  wrongful  loss  or 
damage  to  the  complainant,  the 

offence  of under  Section  425 

Penal  Code  was  held  not  made  out      72 

MooKTEAa. 

(1)  A  —  may  be  suspended  or  dis- 
mbsed  for  any  reasonable  cause ; 
the  words  **  for  any  other  reason- 
able cause**  in  Section  1 5  Act  XX 
of  1865  referring  to  cases  of  other 
than  professional  misconduct,  while 
the  procedure  in  Section  16  refers 
only  to  professional  misconduct ...       15 

(2)  Where  a-~— has  committed  some 
impropriety  for  which  he  cannot 
be  criminally  prosecuted,  the  High 
Court  may  suo  motu  institute 
proceedings,  and  on  reasonable 
cause  other  than  professional  mis- 
conduct, may  suspend  or  dismiss 

the without  a  written  charge 

or  notice,  so  lonff  as  the  —  had 
every  facility  of  knowing  the  charge 
and  of  awarding  it        ...  ...       15 

(3)  Case  of  a  —  who  was  re-instated 
by  the  High  Court  to  his  practice 
after  suspension  by  reason  of  his 
having  been  convicted  in  two 
cases,  the  circumstances  of  these 
cases  not  showing  that  the  — > 
was  guilty  of  any  moral  turpitude, 
or  that  he  was  unfit  to  act  in  the 
Criminal  Courts  as  a „.       41 

See  Municipal  Commissioner, 

MOTIOH. 

See  Procedure  (24) 
Municipal  Commission bb. 

Where  the  owner  of  certain  land 
lived  in  another  district,  and  was 
not  proveil  to  have  suffered  the 
land  to  be  in  a  filthy  state,  and  the 

fined  his    Mooktear    under 

Section  67  Act  III  of  1864,  B.  C, 
which  empowered  him  to  fine 
either  the  ovoner  or  occupier^ — 
Held  that  the  discretion  which  that 
Section  gave  had  not  been  pro- 
perly exercised ;  proceedings 
quashed,  and  refund  of  fine  di- 
rected .,  ...  ...      70 

See  License  (1) 
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Murder. 

The  High  Court  h^s  no  power,  eT«a 
when  there  is  ground  for  domg  so, 
to  mitigate  a  sentence  of  ti*an8- 

ation  for  lif«  passed  on  persons 
I  guilty  of—     ... 


Page. 


NUISAKOR. 


N 


There  is  no  right  of  appeal  from  the 
decision  of  a  Jury  appointed 
to  try  whether  the  order  of  a 
Mngistrate  fbr  the  removal  of  a 

under  Section  808  Code  of 

Criminid  Procedure  was  reasonable 
and  proper.  Such  decision  of  the 
Jurj  is  not  a  judicial  proceeding 
with  which  the  High  Court  can 
interfere  under  Section  404 

Ste  Mnntcipui  Commissioner, 

See  Offensive  Trade. 


Oath. 


See  Breach  of  the  Peace  (1) 


Obstruotion. 

See  Procedure  (7) 

OFFBNSIVIt  TRADRS. 

(1)  The  words  "  uses  any  premises  •* 
in  Section  Tf  Act  III  of  1864, 
mean  using  and  emplo)ring  the 
premises  as  a  place  for  the  carry- 
mg  on  of  the  — —  mentioned  in 
that  Section   ... 

(2)  A  previous  sanction  to  the  estab- 
lishment of  a  trade  does  not  entitle 
the  proprietors  to  continue  the 
business  after  it  has  become    a 

Eublic  nuisance  to  the  neighbour- 
ood 

(3)  No  one  has  a  right  to  corrupt  the 
air  of  a  particu&r  locality  by  the 
exercise  of  a  noxious  trade,  simply 
because  at  the  commencement  of 
the  nuisance  no  person  was  in  a 
position  to  be  injured  by  it;  and 
no  prescriptive  right  can  be  ac- 
quired to  maintain,  and  no  length 
of  enjoyment  can  legalize,  a  public 
nuisance  involving?  actual  danger 
to  the  health  of  the  community... 

Opium. 

(1)  The  distribution  of  a  penalty  ad- 
jud;red  by  a  Ma<ristrate  under 
Section  26  Act  XIII  of  1857  is  no 
part  of  his  jud;rment,  and  there- 
fore not  a  matter  over  which  the 
High  Court  can  exercise  control 
under  Section  404  Code  of  Crimi- 
nal Procedure  •.. 


75 


66 


65 


Page. 

Opium. — (  Continued). 

(2)  Qi£<Ere.— Whether  a  person^  who 
does  not  come  forward  in  person 
as  an  informer  and  take  the  res- 
ponsibilities, together  with  the 
profits  of  his  information,  is  enti- 
tled to  any  part  of  the  penalties 
recovered       ...  ...  ...       65 

(3)  According  to  Section  88  Act  XXI 
of  1856,  no  conviction  can  be  had 
nader  Section  50  against  a  person 
whose  license  has  not  been  re- 
called ...  ...  ...       69 


PflACR. 

See  Preach  of  the  ^^^ 

Plra  of  Wamt  op  Jurisdiction. 
See  Jurisdiction  (4) 

POLICH  OpnCRR. 

A   oharged   with   haTins  anr- 

chased  a  pony  which  had  Wn 
impounded,  must  be  proceeded 
with  under  Section  19  Act  I  of 
1871,  taken  with.  Section  169 
Penal  Code,  and  not  under  Section 
406  Penal  Code  of  Criminal 
Breach  of  Trust  52 

POLICR  BSPORT. 

See  Breach  of  the  Pemoe  (2) 

Prrscriptiyb  Rioht. 

See  Offensive   Trade  (8) 

Procrdorh. 

(1)  Where  a  prisoner  was  properly 
convicted  on  the  evidence  of  ille- 
gally seizing  cattle,  but  was  sen- 
tenced under  the  old  law  (Act 
III  of  1857),  but  that  Act  had 
been  repealed  by  Act  I  of  1871, 
the  High  Court  declined  to  inter- 
fere with  the  sentence  as  the 
latter  Act  was  in  furce  at  the  time 
of  the  conviction   and   sentence, 

and  no  injustice  had  been  done  ...       12 

(2)  Where  a  prisoner,  under  Section 
227  Code  of  Criminal  Procedure, 
gives  in  a  list  of  the  witnesses  he 
wishes  to  summon,  after  his  case 
has  been  committed,  the  Magis- 
trate is  bound  to  exercise  his  dis- 
cretion upon  the  point,  and  to 
state  whether  he  would  summon 
the  witnesses  or  not,  and  he  ouflht 
to  state  his  reasons  for  not  domg 
so.  If  he  thinks  the  witnesses  were 
included  in  the  list  for  the  pur- 
pose of  delay,  he  should  proceed 
under  Section  228  of  the  Code  ...      14 
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PiociDUKB. — (  Continued,') 

(8)  Evidence  in  sapport  of  a  complaint 
mint  be  taken  and  considered  be- 
fore a  Magistrate  can  discover  the 
complaint.  A  mere  plea  bj  the 
accused  that  the  property,  of  the 
theft  of  which  he  is  charged,  is 
his  own  property,  unsupported  by 
proof,  or  by  some  circumstances 
which  tend  to  indicate  that  there 
is  some  truth  in  tiie  statement,  is 
not  sufficient  to  entitle  him  to  be 
summarily  discharged  ...       18 

(4)  A  Jury  mav  be  satisfied  with  a 
minimum  of  proof,  and  it  is  be- 
yond the  power  of  the  High 
Court  in  such  cases  to  interfere 
with  its  verdict ;  but  when  there 
is  nothing  which  can,  if  believed, 
amount  to  proof,  the  case  should 
not  be  put  to  the  Jury  at  all,  as  a 
verdict  of  guilty  cannot  under 
such  circumstances  be  sustained.      19 

(5)  In  a  case  in  which  the  prisoner 
was  charged  with  murder,  and  he 
made  a  confession  that  he  did 
strike  deceased  with  a  stick,  the 
Sessions  Judge,  after  considering 
the  evidence,  discredited  the  con- 
fession and  all  the  evidence  ex- 
cept that  of  the  Medical  Officer, 
and  discharged  the  prisoner,  not 
considering  it  necessary  that  the 
case  should  go  before  a  Jury. 
Hblb  that  the  Sessions  Judge  had 
no  right  to  pronounce  his  own 
judgment  on  the  credibility  of 
the  evidence,  and  to  withdraw  the 
consideration  of  the  due  weight 
to  be  given  to  the  evidence  firom 

the  Jury        ...  ...  ...       20 

(6)  The  discretion  of  a  Magistrate 
under  Section  202  Code  of  Cri- 
minal Procedure  to  ask  questions 
of  an  accused  is  entirely  unfettered, 
though  an  examination  under  that 
Section  should  not  be  of  an  inqui- 
sitorial nature,  and  a  Magistrate 
should  inform  the  accused  that  lie 
in  not  bound  to  answer.  Answers 
to  questions  under  that  Section 
are  admisitible  in  evidence ;  even  if 
the  Magistrate  has  omitted  to 
warn  the  accused,  he  need  not 
answer  ...  ...  ...      21 

(7)  A  Jury  appointed  under  Section 
810  Code  of  Criminal  Procedure, 
is  not  legally  constituted  when  the 
Magistrate  appoints  only  the  fore- 
man of  the  Jury.  The  award  of  a 
Jury  under  that  Section  long  after 
the  expiry  of  the  time  fixed  for 
giving  an  award  is  illegal,  and 
cannot  be  upheld  by  a  Magistrate, 
who  should  in   such   a  case  take 

up  the  case  himself  and  decide  it.      23 


Page. 
Fbocbdubb. — (Continued.) 

(8)  Held  by  Ainslie^  J*.,  that  in  catea 

falling  under  Chapter  XV  Code 
of  Criminal  Procedure,  the  accused 
person  has  no  right  to  a  summons 
to  a  witness  after  the  Magistrate 
has  proceeded  under  Section  206 
of  the  Code  to  hear  him  and  such 
witnesses  as  he  shall  then  produce 
in  his  defence  ;  that  in  cases  &1I* 
ing  under  Chapter  XII,  the  ac- 
cused has  no  right  to  a  summons, 
except  in  respect  of  persons  named 
by  him  in  a  list  to  be  given  at 
once  on  hearing  the  charse,  or  on 
hearing  and  being  ftimished  with 
a  copy  or  translation  of  the 
charge ;  and  that,  in  cases  under 
Chapter  XTV,  the  Magistrate  is 
bound  to  summon  only  witnesses 
mentioned  at  the  time  when  the 
accused  is  put  on  his  defence 
under  Section  252,  or  at  some  time 
previous  to  this,  and  that  it  is  dis- 
cretionary with  the  Magistrate  to 
summon  other  witnesses, — ^the 
words  "  at  his  discretion"  in  Sec- 
tion 253  bein^  read  with  Section 
251,  and  so  with  Sections  189  and 
191. 

Per  Paul,  J.  (contra.)  ^Y^eatk 
prisoner  is  put  upon  his  trial  and 
applies  to  have  any  witnesses 
subpoenaed,  the  Magistrate  is, 
according  to  the  true  construc- 
tion of  Section  253,  bbund  to 
summon  those  witnesses,  though 
he  is  not  obliged  to  adjourn  the 
trial, — an  application  for  subpoenas 
upon  witnesses  being  qmte  a 
different  thin^  from  an  applica- 
tion for  an  adjournment  •••      28 

(9)  It  is  the  dntv  of  a  Judge  to  take 
care  that  me  evidence  in  each 
case  is  complete  in  itself;  and  no 
Judge  has  any  right  whatever  to 
place  before  the  Jury  any  evidence 
save  that  which  has  been  \egfd' 
ly  put  in  in  the  particular  case 
which  is  under  trial  •••      36 

(10)  Evidence  which  has  been  put 
before  the  Magistrate,  if  read 
at  the  sessions  in  two  separate 
trials,  should  be  noted  by  the 
Judge  as  having  been  put  in,  and 
the  deposition  ought  to  be  taken 
from  among  the  proceedings  be- 
fore the  Magistrate  and  placed 
wit^  the  record,  first  of  the  one 
case  and  then  of  the  other  of  the 
cases  in  the  Sessions  Court,  and  a 
memorandum  of  its  removal  from 
each  record  being  made  ...      36 

(11)  The  depositions  of  witnesses 
should  be  recorded  in  the  first, 
and  not  in  the  third,  person       ...      SO 
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Frocedube. — (  Continued  J . 

(12)  Per  Ohver,  J.— Where  the  Cri- 
minal  Procedare  Code  makes  it  ne- 
cessary for  a  Magistrate  before  dis- 
missing a  charge  to  examine  both 
the  complainant  and  his  witnesses, 
it  supposes  that  there  has  been 
ahready  SLprimd  facie  case  made 
out ;  and  where  the  complainant 
makes  oat  such  a  primd  facie 
case,  the  Magistrate  is  bound, 
first,  to  examine  all  the  complain- 
ant's witnesses  before  dismissing 
the  charge ;  bat  in  a  case  where 
there  is  clearly  no  primd  facie 
case  establishea,  the  Magistrate 
is  justified  in  actin?  under  Sec- 
tion 67  Code  of  Criminal  Proce- 
dure, and  in  dismissing  the  case 
at  once 


Page, 


39 


(13)  A  Magistrate  cannot  refer  a  case 
to  a  Deputy  Magistrate,  unless  he 
has,  under  Section  66  Code  of 
Criminal  Procedure,  reduced  the 
examination  of  the  complainant 
into  writing ;  nor  can  he  himself 
try  a  case  once  transferred  to  a 
Deputy  Magistrate,  without  form- 
ally re-calling  the  case  under  Sec- 
tion 30  ...  ...  ..,       40 

(14)  A  Magistrate  should  himself  state 
distincdy  what  chaxge  an  accused 
person  has  to  meet,  and  ought  not 

to  leave  that  to  his  amiah  ...      43 

(15)  A  person  who  is  called  as  a  wit« 
ness  by  the  Court  cannot  be  con- 
victed and    fined  under  Section 

283  of  the  Penal  Code  ...      43 

(16)  Under  Section  249  Act  VTEI  of 
1869,  which  extends  the  provisions 
of  Section  180  to  trials  of  ofiences 
tinder  Chapter  XIY,  a  Deputy 
M^istrate  may  dismiss  a  com- 
plaint under  that  Chapter  without 
calling  evidence,  if  m  his  judg- 
ment there  is  no  sufficient  ground 

for  proceeding  under  it  ...      44 

(17)  Under  the  circumstances  of  this 
case,  however,  the  High  Court 
considered  that  the  Deputy  Magis- 
trate should  have  made  enquiries 
before  charging  the  complainant 
with  making  a  false  charge  under 
Section  211  Penal  Code  ...      44 

(18)  Before  proceeding  to  bind  parties 
to  keep  the  peace,  summonses 
should  be  duly  issued  to  the  wit- 
nesses, who  should  be  examined  in 
the  presence  of  the  parties.  The 
accidental  presence  of  any  agent 
is  not,  le^y  speaking,  such  pre- 
sence berore  which  an  examinaUon 

is  legally  sufficient       ...  ...      45 


Page. 
Procbdubb.— (  Continued.) 

(19)  Section  198  Code  of  Criminftl 
Procedure  spplies  to  cased  under 
Chapter  XV  of  that  Code,  and  a 
Magistrate  cannot  dispose  of  a 
case  under  that  Chapter  wHhoat 
examining  the  witnesses  fbr  the 
prosecution    ...  ...  ..       48 

(20)  When  a  written  defence  is  ten- 
dered in  a  case  tried  under  Chap* 
ter  XV  Code  of  Criminal  Pro- 
cedure, the  Magistrate  is  not  bound 
to  take  down  the  defence  of  the 
accused  by  personally  examining 
him...  ...  ...  ...      63 

(21)  A  charge  under  Section  451  Penal 
Code  must  charge  the  accused  with 
committing  house-trespass  with 
intent  to  commit  some  specific 
offence  punishable  with  imprison- 
ment ...  ...  ...      68 

(22)  Under  Section  66  Code  of  Cri- 
minal  Procedure,  A  Magistrate  is 
bound  to  examine  the  complaiinacnt 
and  record  his  deposition,  and  then 
to  pass  orders  fi)r  summons  or 
otherwise  as  may  be  necessary    ...      69 

(23)  In  a  case  apparently  eoming 
under  Chapter  XIV  Code  of  Cri- 
minal  Procedure,  when  tiie  com- 
plainant has  deposed  on  solemn 
affirmation,  the  mere  denial  of  the 
accused  proves  nol^ing^.  The 
complainant*s  witnesses  shoidd  be 
examined   and    the   investigation 

•  proceeded  with  ...  ...      69 

(24)  Application  for  revision  by  the 
High  Court  of  an  order  passed  in 
appeal  by  a  Sessions  Judge  most 

be  by  motion  ...  ...  ...      72 

(25)  Where  a  charge  of  theft  was  re- 
ported by  the  Police  to  be  false, 
Held  that  the  Magistrate  ought 
first  to  have  enquu*ed  into  the 
charge  of  theft  and  passed  some 
orders  upon  it  before  proceeding 
under  Section  211  PenaJ  Code  to 
enquire  into  the  offence  of  fiilse 
charge  ...  ...  ...      77 

See  AdjotimmefU, 
See  Breach  of  the  Peace, 
See  Mooktear  (1)  (2) 
S^e  Slavery, 

PuuLic  Sbrvaht. 

(1)  An  occasional  or  supernumerary 
peon  appointed  under  the  orders 
of  the  JBoard  of  Revenue,  in  ac- 
cordance with  Section  6  Act  V  of 
1863,  B.  C,  and  paid  undar  that 
Section  by  fees  whenever  e^^>Ioy- 
ed,  is  a  public  servant  under 
Clause  9  Section  21  of  the  Penal 
Code,  and,  as  such,  may  be  tried 
of  receiving  an  illegal  eratifieation 
under  Section  161  of  that  Code  ...      27 
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PuBuc  SimvAJiT.— (Qm^Jitted.) 

(2)  Section  176  Penal  Code  ap- 
plies to  persons  npon  whom  an 
obligation  is  imposed  bj  law  to  ftir- 
nish  certain  information  to  —^  s^ 
and  the  penalty  which  the  law 
pro^dea  is  intended  to  apply  to 
parties  who  commit  an  intentioniJ 
breach  of  snch  obligation  ...      35 

See  Police  Officers. 

PumiHiiuiT, 

See  Aesault 
See  Opium  (1) 
See  Rioting, 
See  Tke/t(l) 


Rbpbalbd  Law. 

See  Procedure  (1) 
Hbtocation. 

See  Opium  (S) 
SiQBT  or  Friyats  Dbpbiicb. 

See  Jurisdiction  (8) 

RiOTIllO. 

Where  the  accused  were  convicted 
under  Section  147  Penal  Code 
of  — — ,  and  also  under  Sec- 
tion 358  of  using  criminal  force 
to  a  public  servant,  the  High 
Court  set  aside  the  conviction 
under  the  former  Section  ...      45 


Page. 
Slavkbt. 

The  Sessions  Judge  was  bound  to  try 
the  accused  upon  his  commitment 
by  the  Deputy  Magistrate  on  a 
charge,  under  Section  870  Penal 
Code,  of  having  detained  a  woman 
against  her  will  as  a  slave  ...       78 

SiTBPCENAS. 

See  Procedure  (8) 

SUPKBNUMBBABT   PbOH. 

See  Public  Servant  (1) 


Thbpt. 

(1)  On  a  conviction  for  — -  in  a  dwell- 

ing under  Section  880  Penal  Code, 
fine  cannot  be  substituted  in  lieu 
of  imprisonment,  though  it  may  be 
added  to  imprisonment  ...       17 

(2)  Inability  to  prove  a  presumptive 
right  to  fish  within  certain  lunits 
free  from  payment  of  rent,  is 
<]^uite  distinct  firom  the  want  of 
right  of  any  kind  to  fish  therein, 
rendering  a  person  so  fishing  liable 
to  be  brought  up  fi^r  the  --«-  of 

fish  taken  by  him        ...  ...       78 

See  Boat 

See  Procedure  (3)  (25) 
Tbansfbb  of  Casb. 

See  Evidence. 

See  Procedure  (13) 
Tbbspass. 

See  Jurisdiction  (3) 


S 

SABcnoa  TO  Feosbcutb. 

See  False  Evidence  (2)  (3) 

SilTlBCB. 

See  Cumulative  — . 

See  Murder. 

See  Procedure  (1) 

Blauohtbb-Houbb. 

No  person  is  liable  to  any  penalty 
under  Section  1  Act  VII  of  1865, 
except  a  person  who  without  a 
license  uses  a  place  or  building  as 
a  — — -  either  by  letting  it  out 
for  such  purpose,  or  by  employing 
servants  and  others  fi^r  the  purpose 
of  killing  cattle  therein ;  but  a 
person  who  mav  be  the  mere 
servant  of  a  buteher  killing  cattle 
in  a  particular  -^  or  a  butoher 
resortuig  accidentally  or  occasion- 
ally to  a  — ^-  for  the  purpose  of 
kiding,  and  killing  an  ox  or  sheep 
theie,  does  not  use  the  place  as 
a  ■  within  the   meaning  of  WivBS, 

Section  1  Act  VH  of  1865,  fi.  C. 


U 

Urlawpul  Assbmblt. 

See  Cumulative  Sentence. 


W 

Wabbant. 

Section  68  Code  of  Criminal  Pro- 
cedure gives  a  Magistrate  juris- 
diction oD  proper  evidence  to 
issue  a  warrant  for  the  arrest  of 
persons  in  a  pending  case  ...      50 

See  License  (1) 

WlTHBSS. 

In  a  trial  held  under  Chapter  XV 
of  the  Criminal  Procedure  Code, 
it  is  not  an  irreurularity  to  a(|joum 
the  trial  under  Section  269  for  the 
purpose  of  allowing  the  accused 
to  secure  the  attendance  of  his 
witnesses.  As  a  general  rule,  a 
prisoner  should  have  his  witnesses 
present  on  the  day  of  trial  ...  21 
See  Procedure  (2)  (8)  (11)  (15) 
(19) 


See  Maintenance. 
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P^e. 


No.  1701.  — Court  Fees'  Act  — Plaint— 
Jarifldiction^Moonsiff— Declaratory 
X/0Cr66..«  •••  •••  ••• 

No.  497.— An  original  judgment  once  deli- 
▼ered  is  final  in  regard  to  the  power 
to  correct  it^Evidence  as  to  good 
and  bad  character  produced  for  or 
against  the  accused^  Previous  con- 
viction of  accused  —  Cross-examin- 
ation —  Evidence  —  Signature  by 
Magistrate  —  Charge  sheets  —  How 
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charges  should  be  drawn— Extortion 
— Section  196  Code  of  Criminal 
Procedure— Section  883  Penal  Code 

No.  542.  —Jurisdiction  — Sessions  Judge 
has  power  to  send  for  any  record 
of  any  case  decided  by  Magistrate  of 
the  District  as  a  Court  of  Appeal  ... 

No.  502. -^ An  appeal  lies  from  a  Magis- 
trate's sentence  of  14  days*  imprison- 
ment and  fine  under  Section  379 
Penal  Code 
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jjo.  16. — Cancels  Circular  No.  7,  dated 
22nd  March  1871,  and  restores  Cir- 
cular No.  1,  dated  4th  January  1871, 
regarding  the  transmisssion  of  records 
bj  the  post 

Ijo.  17.— Circulates  rules  for  the  admission 
ofappeals 

No.  18. — Cancels  7  Circular  Orders  which 
have  ceased  to  be  necessary  since 
the  new  Registration  Act  VIII  of 
1871  came  into  force 

No.  19.— Calls  attention  to  Section  248  Act 
Vm  of  1859  r^arding  the  appoint- 
ment of  a  Manager  for  property 
which  has  been  attached  •••  .#• 

No.  20.— Calls  for  a  return  of  the  duty 
levied  on  Probates  and  Letters  of 
Administration  under  the  Succession 
Act,  and  on  Certificates  under  Act 
XXVn  of  1860  

No.  21.— Explains  a  previous  Circular,  and 
states  that  the  charge  for  sending 
records  should  be  borne  by  the 
Courts,  and  not  by  the  Post  Office... 

No.  22.— Extends  to  Small  Cause  Courts 
(Xrcular  No.  18,  date^  23rd  June 
1870,  regarding  furnishing  copies  of 
documents,  &c.,  to  applicants,  so  far 
as  the  same  may  be  applicable       ••• 

No.  23,— Circulates  Rules  regarding  the 
appearance  in  suits  of  the  Govern- 
ment Pleaders  on  behalf  either  of 
the  Government  or  of  Government 
servants  ...  ••• 

Memo.  No.  4.— Requests  Judges  to  report 
for  the  sanction  of  the  High  Court 
all  cases  in  which  a  Sheristadar  is 
placed  in  charge  of  the  current  duties 
of  a  MooDsifTs  Court 


Poiy^e. 


No.  24— Asks  Judges  to  inform  the  Court 
when  they  consider  it  advisable  that 
a  Moonsifi  should  be  invested  with 
jurisdiction  of  a  Court  of  Small 
Causes  up  to  the  amount  of  fifty 
rupees...  ...  •••  .•• 

No,  25.— Gives  instructions  as  to  the  pre- 
paration of  Statements  A,  B,  and  C, 
prescribed  by  Circular  No.  31,  dated 
4th  November  1870,  laying  down 
new  quarterly  returns 

No.  26.— Directing  a  certun  percentage  to 
be  deducted  from  proceeds  of  sales 
in  execution  of  decrees  and  credited 
to  Government ...  ...  ..• 

Memo.  No.  5. — Calls  for  information  regard- 
ing the  transmission  of  records  of 
Moonsiff*s  Courts,  &c.,  to  the  Appel- 
late Courts  in  the  several  districts, 
with  a  view  to  carrying  out  the  pro- 
^ions  of  Circular  No.  17,  dated 
23rd  May  last   ••#  ••• 

Memo.  No.  6.— Small  Cause  Courts  Judges 
to  obtam  and  keep  up  the  *' Diary 
of  the  Court"  prescribed  by  Circu- 
lar Order  dated  14th  February  1870 

Memo.  No.  7. — District  Judges  to  forward 
to  the  High  Court  an  impression 
of  the  seals  of  their  respective 
Courts...  •.•  ...  ••• 

No.  27.— Forbids  the  employment  of 
Sherishtadars  on  the  Bench 

No.  28. — ^Further  instruction  in  respect  to 
the  Forms  A,  B,  and  C  of  the  quar- 
7  I  terly  returns  of  Civil  Work 
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CRIMINAL    CIRCULAR    ORDERS. 


P^ge. 


No.  6.— Directs  officers  to  forward  to  the 
Government  of  India,  in  the  Military 
Department,  a  copy  of  all  convictions 
of  persons  serving  Government  in 
that  Department 

No,  7. — Calls  attention  of  Magistrates  to 
Section  237  Act  VIII  of  1869,  pro- 
hibiting Police  Officers,  in  charge  of 


Page. 


staticHAS,  from  proceeding  in  cases 
where  no  sufficient  grounds  appear 
for  enquiry,  &c. ... 
No.  8. — ^Requests  Sessions  Judges  and  Ma- 
gistrates of  Dbtricts  to  inform  them- 
selves thoroughly  from  time  to  time 
of  the  mode  in  whidi  business  is 
transacted  by  tiieir  subordinates    ... 
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Pagt. 


Act  XX  of  1866. 

^^e  Registration. 
Agbht. 

See  Del'Credere  — 
ApraAL., 

See  Pleadings. 

See  Practice  (1) 


B 


Boin>. 


Tke  mere  circumstance  of  a  ^— 
not  bein^  registered  is  not  suffi- 
cient by  itself  to  counterbalance  the 
evidence  if  it  is  generally  satis- 
factory in  proof  of  the  validity 
of  the  ...  ...  ...      90 

BOURS  ARIES. 

See  Decree  for  Land  (1) 
See  Local  Investigation  (l) 

0 

Catjsbof  Action. 

See  Limitation  (4) 

COLLHSITB  SaI.B. 

See  Minors  (\)  (2) 

COMPROHISB. 

Where  a  compromise  of  a  suit  is 
made,  it  ought  to  be  carried  out 
by  proper  deeds  and  filed  in  Court, 
particmarly  where  in&nts  are  con- 
cerned, 60  as  to  have  the  assent  of 
the  Court  at  the  time  instead  of  its 
being  totally  concealed  from  them  22 
See  Minors  (l)  (2) 

COHSIDBBATION-MONBT. 

See  Registration  (1) 


Dkcbbb  fob  Land. 
Where  a - 


•  directed  that  plain- 
tiff should  obtain  possession  of 
land  according  to  the  boundaries 

flven  in  the  plaint  and  also  speci- 
ed  ihe  quantities  of  land  of  which 
he  was  to  obtain  possession,  and 
it  turned  out  that  those  quantities 
were  not  strictly  accurate,  it  was 
held  that  the  — should  be  in- 
terpreted as  if  it  were  a  convey- 
ance of  hmd  stating  the  boundaries 
and  then  saying  that  it  contains 
so  many  acres:  and  that  plain- 
tiff was  entitled  to  all  the  land 
contained  within  the  boundaries 
stated  in  the  plaint,  the  mistake  in 
the  quantities  stated  in  the  decree 
being  merely  a  false  description  ... 


Dbl-cbbdbbb  Agent. 

See  Limitation  (7) 
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E 


EvmBBCB. 


The  ex  parte  deposition  of  a  witness 
who  might  have  been  called  and 
cross-examined  at  the  trial  ought 
not  to  have  any  weight  given 
to  it  ...  ••«  ... 

See  Possession  (1) 

See  Registration  (1) 


Fabetcatbd  Documents. 

Jud^ents  of  the  Lower  Courts,  hold- 
ing that  two  documents  set  up  by 
the  defendants  under  which  they 
claimed  to  hold  as  jotedars  were 
&brications,  upheld 

False  Dbscbiption. 

See  Decree  for  Land  (1) 

FlEDINGS  OF     FACt 


Fobgbbt. 


See  Fabricated  Documents  (1) 
See  Forgery  (1) 


Judgment  of  the  High  Court,  revers- 
ing a  decision  of  the  Lower  Court 

which  held  a  deed  to  be  a , 

upheld  on  a  consideration  of  the 
evidence  in  the  case 


QOYBBNMEBT  BoilDS. 

See  Surety  (1) 
I 

IsSUMlUfOYISBB  EeTUBNS. 

See  Possession  (1) 

L 
Limitation. 

(1)  Two  owners  of  an  estate  in  which 
they  had  equal  shares,  having 
agreed  to  collect  the  rents  through 
a  collector  appointed  by  the  Court, 
appeared  botn  of  them  to  have 
collected  and  received  sums  in 
the  mofussil  from  the  local  agent 
of  the  collector  and  sometimes 
from  the  tenants.  The  circum- 
stances all  went  to  show  that  their 
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LiMiTATiON.--(  Continued,) 

receipts  were  not  receipts  which 
coiUd  be  alleged  to  be  receipts 
bj  a  tenant  in  common,  anta- 
gonistic to  his  other  tenant  in 
common,  but  that  they  were  all 
part  and  parcel  of  a  common  ar- 
rangement bj  which  the  whole  of 
the  rents  were  to  be  received 
bj  the  agent,  or  by  the  party  act- 
ing under  the  authority  or  with 
the  tacit  assent  of  the  agent,  the 
separate  collections  of  each  partjr 
having  to  be  dealt  with  as  if  receiv- 
ed from  the  agent  or  collector. 
Helb  that  the  statute  of  limitation 
could  not  apply  to  a  claim  by  one 
owner  against  the  other  as  for  the 
collections  made  during  twelve 
years  previous  to  the  institution  of 
the  smt,  one  party  having  received 
more  one  year  and  less  the  pre- 
vious year ;  and  that  it  would  be 
absolutely  necessary  in  taking  the 
accounts  from  any  date  to  see 
what  the  state  of  things  was  be- 
tween them  at  that  date 


Page, 


Limitation.-^  Continued,) 


Page, 


1 


(2)  The  plaintiff  whose  claim  was  based 
on  the  title  of  a  person  who  pur- 
chased under  a.  decree  for  sale  in 
a  suit  for  foreclosure  of  a  mortgage, 
which  suit  was  brought  in  die 
Supreme  Court  and  was  instituted 

Srior  to  a  sale  under  which  the 
efendant  claimed,  contended  that 
the  defendant  was  bound  by  that 
decree  for  sale  in  exactly  the  same 
manner  as  if  he  had  been  a  party 
to  the  foreclosure  suit.  Held  that 
there  was  no  foundation  for  such 
a  claim,  and  that  the  decree  for 
sale  had  no  operation  whatever 
upon  the  title  of  a  person  in  the 
country  who  was  no  party  to  the 
foreclosure  suit  •••  ...      19 

(3)  The  title  of  a  judgment-creditor, 
or  a  purchaser  under  a  judg- 
ment-decree, cannot  be  put  on  the 
same  footinff  as  the  title  of  a  mort- 
ffagor  or  of  a  person  claiming  tm- 
der  a  voluntarv  alienation  from  the 
mortgagor.  The  possession  of 
such  purchaser,  if  dona  fide  and 
without  notice  of  the  mortgage,  is 
the  possession  of  an  owner  ;  and 
a  smt  by  a  mortgagee  aeainst  the 
purchaser  founded  on  a  title  to  en- 
ter into  possession  by  reason  of  a 
de&ult  having  occurred  ought  to 
be  brought  within  twelve  years 
after  the  commeocement  en  the 
purchaser's  possession  ...  ...      19 


(4)  A  sum  of  2  lacs  of  rupees  which 
had  been  paid  by  a  debtor  in  part 
satisfaotioii  of  a  larger  sum  due  to 
the    shareholders  (among  whom 
were  the  plaintiff  and  the  defend- 
ants),   the    heirs  of  a  deceased 
banker,  according  to  their  shares 
in  the  estate,  was  appropriated 
by  the  defendants.     The  several 
share- holders    brought    separate 
suits  against  the  debtor  for  their 
separate  shares,  the  result  of  which 
suits    was    that  the  2  lacs  .  was 
appropriated  to  the  whole  debt  and 
the  plaintifPs  claim  was  hereby 
reduced  by  25,000  rupees,  while  the 
defendants  received  16,000  rupees 
more  than  that  they  were  entitled    ~ 
to  from  the  common  debtor.    The 
present  suit  was   brought  by  the 
plaintiff   against  the    defendants 
for  his  full  share  of  the  2  lacs. 
The  defendants  pleaded  that  the 
suit  was  barred  by  limitatioiL  more 
than  twelve  years  having  dapsed 
from    the   date    of  the   original 
payment   of   the    2  lacs.    Held 
that   pUintiff*s   cause   of  action 
arose  out  of  the  result  of  the  for- 
mer suits  against  the  debtor,  and 
not  out  of  the  original  payment  dL 
the  2  lacs,  and  limitation  ran,  not 
from  the  date  of  the  original  pay-' 
ment,  but  from  the  time  that  tne 
defendants    received    more    than 
their  proper  share         ...  ...      20 

(5)  Held  also,  that  the  plaintiff  was 
entitled  to  recover  frmn  the  de- 
fendants, not  the  full  sum  of  25,000 
rupees  which  he  had  lost  as  the 
result  of  the  proceedings  against 
the  debtor,  but  the  19,000  rupees 
which  the  defendants  had  received 
over  and  above  their  proper  share, 
and  which  must  be  considered  as 
money  had  and  received  by  the 
defendants  to  the  plaintiffs  use ...      20 

(6)  B  and  C  were  req>ectively  the 
1st  and  2nd  mortgagees  of  pro- 
perty which  were  mortgaged  to 
them  by  A,  The  mortgi^es  were 
in  the  English  ibrm  imd  con- 
tained the  usual  proviso  for  re- 
demption, and  also  a  proviso  that 
the  mortgagor  should  continue  in 
possession  until  default  was  made 
when  an  express  entry  was  given 
to  the  mortgagee.  I)uring  the 
continuance  of  the  mortgages,  D 
purchased  the  property  in  ques- 
tion from  the  Assignee  in  insol- 
vency of  E^  who  had  purchased 
it  from  A.  J^a  purchase  was  made 
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upwards  of  twelve  years  before 
the  institution  of  this  suit,  and  had 
bees  followed  for  upwards  of  twelve 
years  by  registration  and  muta- 
tion of  names  in  the  Gollectorate. 
Af  the  mortgagor,  made  default, 
muoh  more  tlmn  twelve  years  be- 
fore the  oommencement  of  this  suit. 
B  having  obtained  a  decree  for 
fbreolosnre    in   a  suit  which   he 
brouffht  against  A  alone%     C  paid 
B  im,  took  a  transfer  of  his  mort- 
gage^ and  in  his  turn  sued  A  alone 
and  obtained  a  decree  for  fore- 
closure.    C  then  brought  this  suit 
against  D,  who  pleaded  twelve 
years  limitation  in  bar.    Ujbld  that 
C  acquired  no  right  against  £>,  who 
was  ao  party  to  the  foreclosure 
proceedings,    except   that  which 
was  conveyed  to  him  by  his  secu- 
lities,  and  the  ri^fht  he  had  under 
the  mortgage  deed  waste  obtain 
possession  a(  the  land,  his  cause 
of  action  as  to  which  accrued  when 
the  mortgagor  made  default ;  and 
as  that  was    more    than    twelve 
years  before  suit,  Cwas  barred, 
the  exception  in  Section  6  Act 
XIV  of  1859  not  applying  to  this 
case,  2)*8  possession  being  in  no 
sense  possession  by  permission  of 
the  mortgagee  ...  ...      S3 

(7)  A  sait  against  a  Del-credere  agent, 
on  a  balance  of  accounts  in  res- 
pect of  dealings  regarding  which 
there  is  no  ^express  written  con- 
tract, is  governed  by  the  three 
years  prescribed  by  Clause  9  Sec- 
tion 1  Act  XIV  of  1859  ...      35 

Local  Ltyestigation. 

In  a  case  in  which  plaintifi  sued  to 
recover  some  land  and  in  which 
defendant  denied  the  power  of 
plaintiff^s  vendor  to  sell  the  land 
claimed,  or  a  part  of  it,  a  local 
enquiry  was  ordered  to  ascertain 
the  boundaries  of  the  land  in 
dispute.  Judgment  of  the  High 
Court, — upholding  the  decision  of 
the  Lower  Court  which  dismissed 
the  suit  because  plaintiff  failed  to 
appear  or  take  proper  steps  before 
the  Ameen  at  the  local  investiga- 
tion, and  because  he  omitted  to 
give  formal  proof  of  his  deed  of 
purchase— confirmed.  ...      28 


Hdiobs. 


M 


(1)  A  suit  by  the  plaintiffs*  guardians 
for  the  plaintins*  mother*s  share  in 
certain  dower  resulted  in  a  decree 
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for  62,913  rupees  ciJciilated  on 
the  aUegation  in  the  plaint  that 
such  sh^e  was  one-third  of  the 
entire  amount  of  dower.    That  suit 
having  been  sold  by  tiie  plaintiff's 
guardians  for  the  alleged  sum  of 
5 1 ,000  rupees,  the  plaintiffs  brought 
the  present  suit  to  set  aside  that 
sale    as  collusive.     Hbld  that  it 
was     incumbent  on    the   defen- 
dants in  this   suit  to  prove  that 
they     paid    the    51,000     rupees 
to  the  plaintiffs  when  they  came  of 
age,  or  at  least  that  the   money 
reached  the  plaintiffii*  hands  when 
they  came  of  age        ...  ...      22 

(2)  A  compromise  set  up  by  the  de- 
fendants in  the  present  suit  having 
been  rejected!,  a  decree  was  given 
to  the  plaintiffs  for  the  sum  of 
Rs.  62,913  awarded  in  the  ori- 

final  suit.  That  decree  was  upp 
eld  in  appeal;  but  as  It  was 
alleged  that  on  the  facts  stated  in 
the  plaint  in  the  original  suit  the 
plaintiffs*  mother*s  snare  of  the 
dower  was  one-eighth,  and  not  one- 
third,  the  Privy  Council  held  that 
plaintiffs  ou^ht  not  tobenefit  by  that 
mistake,  if  it  was  a  mistake,  and 
they  accordingly  left  it  to  the  Lower 
Court  to  enquire  into  that  point 
and  to  let  execution  go  for  the  one- 
eighth  or  the  one-third  share, 
according  as  the  fact  might  turn  out      22 

MOBTGAOB. 

See  Zimitation  (2)  (3)  (6) 


Plbadifgs. 

Judgment  of  the  High  Court  dis- 
missing a  plain  tiff^s  suit  coiifirmed 
on  the  evidence  in  a  case  in  which 
plaindff'sought  in  the  Lower  Court 
to  set  up  a  deed  of  alleged  sale 
from  a  Mahomedan  pur£mu8heen 
lady  in  favor  of  her  niece,  which 
position  he  abandoned  before  the 
High  Court,  where  he  suggested 
that  although  it  was  not  good  as  a 
deed  of  sue,  it  would  be  good  as 
a  deed  of  bounty,  the  sale  being 
colourable  for  the  purpose  of  giving 
effect  to  a  gift  which  otherwise  it 
might  be  difficult  to  make  under 
the  Mahomedan  law     ...  ...      32 

Possession. 

Case   in    which  the   long  interrupted 

of  the  defendant  which  was 

deposed  to  by  two  aged  witnesses 
was  held  to  be  entitled  to  greater 
weight  than  three  issumnovieee  re- 
turns which  were  adduced  by  the 
plaintiff*         ...  ••«  ••«      29 
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( 1)  Although  it  is  open  to  parties  be- 
fore the  Privy  Council  to  allege  a 
mistake  has  been  made  in  a  fact  of 
law,  which  did  not  arise  in  the 
Court  below,  they  must  clearly 
make  it  appear  before  the  Privy 
Council  that  the  mistake  was  really 
made  by  the  Jud^e  below  and 
that  the  decision  is  in  fact  attribu- 
table to  such  mistake  ...        5 

(2)  The  Privy  Council  will  not  inter- 
fere in  a  case  in  which  objections 
are  taken  to  matters  of  practice, 
unless  they  see  very  clearly  that 
justice  has  not  been  done  ..        22 

See  Pleadings  (1) 

FUBCHASBB  UMDEB  DbGBBB. 

See  Limitation  (2)  (3)  (6) 

R 
Bbqistbation. 

(1)  An  instrument  acknowled^ng  the 
payment  of  the  consideration 
money  for  what  was  to  be  ulti- 
mately an  absolute  sale  of  the 
property  in  question,— for  what 
m  equity  did  presently  operate 
as  a  sale  of  the  property, — is  an 
instrument  which  by  the  2nd  Sec- 
tion of  Act  XX  of  1866  is  required 
to  be  rejjistered,  and  cannot  be 
received  in  evidence  under  Sec- 
tion 49  if  it  has  not  been  registered      26 

(2)  Where  a  person  who  is  alleged  to 
have  executed  a  deed  denies  be- 
fore the  Registering  Officer  that 
the  deed  was  executed  by  him, 
the  Zillah  Judge,  having  regard 
to  the  provisions  of  Section  84 
and  the  form  of  the  petition  given 
in  the  Schedule  to  the  Act,  has 
jurisdiction  to  determine  such  a 
question         ...  ...  ,,^      26 

See  Bond  {\) 

S 

Sbpabatb  Collbctions. 

See  Limitation  (1) 


Shabbholdbbs. 


Pogt. 


See  Limitation  (4) 

SUBBTT. 

In  a  case  in  which  a  surety  was 
sued  by  Government  for  the 
amount  of  defalcations  committed 
by  the  person  for  whom  he  was 
security  during  the  period  of  six 
years,  out  of  a  total  period  of  eight 
years  for  which  he  held  office,  it 
appeared  that  the  surety  bond  was 
renewed  only  three  times,  the 
old  bond  being  retained  by  €rO- 
vernment,  and  that  in  the  other 
years  the  Government  did  not 
renew  the  bonds,  but  made  an 
enquiry  into  the  sufficiency  of  the 
security.  It  was  contended  by 
surety  that  by  the  renewal  of  the 
bond,  each  bond,  as  it  was  renewed, 
was  in  fact  a  novation,  so  that  no 
action  could  any  longer  be  main- 
tained upon  Ihe  old  bond,  and  the 
surety  was  only  responsible  for  the 
defficiencies  which  might  have 
taken  place  subsequently  to  the 
giving  of  the  last  bond.  Held 
that  in  the  absence  of  any 
thing  to  show  that  the  Govern- 
ment knew  of  the  frauds  or  that 
the  surety  had  any  idea  that  he 
was  discharged  or  had  a  right  to  the 
old  bonds,  it  could  not,  in  this 
case,  be  inferred  that  it  was  intend- 
ed to  discharge  the  old  bonds,  if, 
after  the  giving  of  the  new  bond, 
a  discovery  was  made,  though  un- 
known at  the  time,  that  frauds  had 
been  committed  during  the  time 
that  the  old  bond  was  m  existence 


Tbnant  in  Common. 

It  does  not  follow  that  because  a 
man  who  was  — —  has  received 
something  and  has   then  sold  it 

to  another,   that  a  third can 

make  the  purchaser  answerable 
personally  for  that  which  was 
received  by  the  person  who  has 
relinquish^  in  his  favour 
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The  l8t  June  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 
Judges. 

Sale  of  nnder-tenureB— Seotlons  106 
and  107  Act  X  of  1859~Znterven- 
tlon— Proprietor's  remedy. 

Case  No.  281  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  West  Burdwan, 
dated  the  22nd  December  1870,  affirming 
a  decision  of  the  Moonsiff  of  Sona- 
mookhee,  dated  the  27th  June  1870. 

Golam  Chunder  Day  (Plaintiff)  Appellant, 

versus 

Naddiar  Chand  Adheekaree  (one  of  the  De- 
fendants) Respondent. 

Baboos  Chunder  Madhub  Ghose  and  Bama 
Churn  Banerjee  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for  Respond- 
ent. 

Bections  106  tnd  107  Act  X  of  1859  apply  only  to 
caBes  in  which  the  existence  of  the  nnder-tenore  and 
the  decree-holder's  right  as  landlord  are  admitted,  not 
where  they  are  denied  and  an  adverse  proprietory  title  is 
Bet  up  by  the  claimant  as  ovmer  of  the  land. 

The  remedy  open  to  the  owner  of  the  land  in  snch  a 
ease  is  under  Section  77  before  the  deeree  is  made  ;  bat 
after  he  allows  it  to  be  made,  he  cannot  have  it  set  aside 
in  execatlon. 

Ainslie^  /.^Plaintiff  obtained  a  decree 
for  arrenrs  of  rent  of  an  under-tenure 
against  Nund  ^ishore  Singh  und  others. 


In  execution  of  this  decree,  he  applied  to 
the  Collector  for  the  sale  of  the  lands  ia 
suit  under  Section  105  Act  X  of  1859. 

Defendant  opposed  the  sale,  averring  that 
a  portion  of  the  lands  which  plaintiff  pro- 
posed to  sell  are  not  part  of  the  mal  lands 
of  the  plaintiff,  but  are  lakheraj  lands  be- 
longing to  Nund  Kishore  and  held  by  him 
(defendant)  under  Nund  Kishore,  and  that 
in  the  remaining  portion  neither  plaintiff  nor 
Nund  Kishore  have  any  interest  whatever. 
His  objections  were  allowed  and  the  sale 
was  stayed. 

Plaintiff  now  sues  to  establish  his  title  as 
proprietor  of  the  said  lands,  and  both  the 
lower  Courts  have  held  that  his  suit  is  oat 
of  time  under  Section  107  Act  X  of  1859. 

Plaintiff  appeals  specially  on  two  grounds  ; 
1^/,  that  Sections  106  and  107  do  not  apply 
under  the  circumstance's  of  this  suit ;  and 
2ndi  that  the  suit  was  instituted  within  one 
year  from  the  final  order  in  appeal  from  the 
order  of  the  Deputy  Collector. 

By  Section  107  no  appeal  is  allowed,  and 
plaintiff  by  filing  an  appeal  contrary  to  the 
provisions  of  the  law  cannot  gain  extension 
of  time. 

The  question  we  have  to  answer  is  whe- 
ther Sections  106  and  107  apply  only  to 
cases  in  which  the  existence  of  the  under- 
tenure  and  the  decree*holder's  right  aa 
landlord  are  admitted,  or  also  to  cases  in 
which  they  are  denied  and  an  adverse  pro* 
prietary  title  as  owner  of  the  land  is  set 
up. 

The  point  appears  never  to  have  been  de- 
cided in  this  Court,  and  the  pleaders  aro 
aware  of  no  case  like  this. 
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Section  105  provides  that  an  under- tenure 
which  by  law  or  custom  is  transferable  by 
sale,  may  be  sold  under  a  decree  for  arrears 
due  in  respect  of  that  under-tenure. 

Section  106  is  as  follows  : — "  If,  before 
'*  the  day  fixed  for  sale  of  any  such  under- 
**  tenure  as  aforesaid  in  execution  of  a  de- 
"  cree  f<»r  arrears  due  in  respect  of  such 
"  under-tenure,  a  third  party  appear  before 
**  the  Collector  and  allege  that  such  third 
**  party,  and  not  the  person  against  whom 
«•  the  decree  has  been  obtained,  is  the  pro- 
^'  prietor  of  such  und^r- tenure  aud  was  in 
<*  lawful  possession  of  the  same  at  th«  time 
<*  when  such  decree  was  obtained,  the  Col- 
*'  lector  shall  under  oertaifi  condittons  pro- 
'<  ceed  to  enquire  into  and  adjudicate  upon 
*<  tlie  claim,  &e." 

The  words  *^  proprietor  of  auoh  irnder- 
*'  tenure"  seem  to  us  to  denote  that  the  ob- 
jection provided  for  is  one  which  admits  the 
existence  of  the  under-tenure,  and  therefore 
the  title  of  the  decree-holder  as  landlord, 
and  only  questions  the  propriety  of  the  sale 
6n  the  ground  that  the  claimant  and  not  the 
judgpaent-debtor  is  the  party  against  whom 
a  decree,  if  any,  should  have  been  made  as 
holder  of  the  under-tenure.  The  last  Clause 
of  the  Section  can  only  refer  to  such  objec- 
tions. It  provides  that  unregistered  trans- 
fers of  undet'tenuret,  the  registration  of 
which  is  required  by  law,  shall  not,  unless 
sufficient  cause  be  shewn  for  non-registra- 
tion, be  allowed  to  defeat  the  landlord's 
right  to  sell  the  tenures. 

The  respondent  contends  that  the  words 
••  proprietor  of  such  under-tenure"  admit  of 
being  interpreted  as  including  one  who  claims 
as  landlord  of  the  under-tenant  or  owner  of  the 
soil  which  forms  the  subject  of  the  tenancy, 
and  that  the  defendant  consequently  was  a 
party  who  had  a  right  of  inter veution  under 
Seotion  106,  and  plaintiff  must  therefore 
ba  bound  by  the> provisions  of  Section  107. 
The  law,  it  is  said,  provides  for  the  proteo* 
tion  of  persons  who  were  no  parties  to  the 
suit  in  which  a  decree  under  execution  was 
obtainedr— and  if  defendant  could  not  come 
in  as  an  interrenor  under  Section  106,  be 
had  no  remedy  at  all,  but  must  submit  in 
eileiioe  wiiile  his  property  was  seld. 

Doubtless,  any  person  exposed  to  iojary 
by  acts  done  in  execution  of  a  decree  inter 
alioi  ought  to  have  some  relief,  and  if  it 
were  really  the  case  that  the  defendant  wotild 
hnve  been  injured  by  a  sale  under  Section 
105»there  might  be  lome  questlea  whether 


he  could  not  be  included  among  those    en- 
titled to  intervene  under  Section  106  ;    but 
it  seems  to  us  that  such  is  not  the  case  here. 
The  expression  "  under-tenure"  in   Sections 
105  and  106,  is,  in  our  opinion,  used  in  rela* 
tion  to  the  person  executing  the  decree   and 
means  a  tenure  held  under  and   created    by 
him  or  those   whom   he  represents :   conse- 
quently,  no  right  held   under  another  and 
not  capable   of  being  exercised   within    the 
decree-holder's  estate,   or  that  estate  of  the 
rents  of  which  he  was  in  bona  fide  receipt 
and  enjoyment,  passes  by  a   sale    under   the 
former   Section,   and  no  interest  external  to 
that  estate  can  be  injured  by  such  sale. 

When  it  is  proposed  to  hold  a  sale  ef 
an  under-tenure  under  Section  105  in  satis- 
faction of  a  decree  for  arrears  of  rent  doe 
in  respect  thereof,  the  decree  is  prima  facie 
evidence  and  a  declaration  to  all  persons 
that  the  under-tenure  to  be  sold  is  one 
which  exists  within  the  boundaries  of  the 
judgment-creditor's  estate,  or  at  least  of 
that  estate  of  which  he  is  in  bon&Jide  en- 
joyment by  receipts  of  rents  ;  and  by  the 
form  of  the  proceeding  the  creditor  declares 
that  he  has  no  intention  of  touching  any 
thing  not  held  under  himself  or  of  travelling 
beyond  the  bounds  of  his  own  estate. 

If  we  look  at  the  procedure  for  the  sale 
of  under-tenures  in  execution  of  decrees 
uuder  Sections  105  and  109,  we  see  a  very 
marked  difference.  Under  the  former,  the 
decree-holder  sells  a  definite  thing  :  under 
the  latter  he  sells  only  rights  aod  interest* 
of  his  debtor.  Under  the  former  the  pro- 
ceedings are  under  Act  YIII  of  1865, 
Bengal  Council,  and  the  decree-holder  is 
bound  to  register  the  transfer  and  acknow- 
ledge the  purchaser  as  his  tenant,  and  the 
latter  acquires  the  tenure  free  of  incum- 
brances, saving  certain  exceptions.  Under 
the  latter,  the  proceedings  are  under  Act 
YIII  of  1859,  and  there  is  no  guarantee  of 
title  or  any  special  assistance  or  privilege 
given  to  the  purchaser. 

It  is  evident  that  there  must  be  some 
weighty  reason  to  account  for  this  differ- 
ence, and  this  is,  we  think,  to  be  found  in 
the  fact  that  in  one  case  the  judgment- 
creditor  is  sailing  something  that  from  the 
nature  of  the  case  is  within  his  own  con- 
trol ;  and  in  the  other,  he  is  dealing  with 
that  which  is  not  necessary  within  his  con- 
trol. 

Thus  it  appears  that  if  the  decree-^holder 
be  acting  bonA^de,  he  cansot  foe  infrluging 
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on  the  rights  of  other  land-holderfi  5 — if  malSi 
fide^  the  sale  is  a  nullity  and  cannot  hurt 
tfiem.  Consequently,  it  was  only  necessary 
to  provide  for  claims  to  an  under^^tenare  put 
up  for  aale  under  Section  105  advanced 
by  persons  claiming  as  holders  under  the 
decree-holder  who  alone  are  liable  to  be  in- 
jured by  sales  held  under  this  Section. 

It  bag  been  urged  that  if  defendant's 
tlaim  did  not  come  under  Se6tion  106  it 
must  have  come  under  Section  1 10,  and  then 
plaintiff  would  be  bound  by  tlte  provisions  of 
Stfction  111.  Now  Sections  109  to  1 1 1  refer 
to  property  iueluding  under -tenured,  other 
than  the  under- tenure  on  which  the  arrear 
acerued  lor  which  a  decree  has  been  made  : 
but  it  is  manifest  from  the  proceedings  of 
the  Courts  below  that  plointifif  was  seeking 
to  sell  tb«  very  tenure  on  which  the  arrear 
accrued.  This  contention,  therefore,  falls 
to  the  ground. 

Reverting  to  the  plea  of  hardship  to  the 
defendant  if  he  is  allowed  no  remedy  either 
under  Sectien  106  or  Section  HO,  we  think 
tliat  A  remedy  exists  under  Section  77, — 
he  might  have  prevented  the  making  of  the 
decree,  if  in  fact  he  was  the  owner  of  the 
lands  the  rent  of  which  the  plarntiff  sought 
to  recover  and  in  receipt  and  enjoyment  of 
tlie  rents  thereof ;  but  having  oUowed  the 
decree  to  be  made,  he  ought  tiot  to  have  been 
allowed  to  set  it  aside  in  execution.  Having 
given  up  the  opportunity  of  asserting  hia 
rights  which,  if  attacked  at  all,  were  attacked 
by  the  decree,  and^not  by  the  sale,  he  should 
4iave  been  left  to  establish  them  io  a  regular 
^e!t.  In  snoh  suit  he  would  have  been  plaint- 
iff. The  accidetit  of  his  being  defendant  in  this 
«aiC^  which  arises  from  a  mistake  as  to  his 
right  of  intervetition  under  Section  106, 
cannot  give  him  any  title  to  set  up  limitation 
under  Section  107  against  the  present 
plaintiff. 


We,  therefore,  reverse  the  decisioiia  6f 
both  the  lower  Courts  and  remand  the  suit 
to  the  first  Court  for  trial  on  the  merits  witb 
raforenoe  to  the  remarks  in  thia  judgments 
Costs  to  follow  the  result. 


The   Ist  June  1871. 

Present : 

The  Hon'ble  H.  V.  Bavley  and  W.  Aiuslie, 
Judgei. 

Mahomedan  &fiiw— Vre-em|itloti. 

Case  No.  217   of   1871. 

Special  Appeal  from  a  decision  passed  bjf 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  9th  December  1870,  reversing 
a  decision  of  the  Moonsiff  of  Tegrah^ 
dated  the  3lst  May   1870. 

Chamroo  Pasban   ( Plain titf)    Appellant^ 

i>€r$us 

PohlwAn  £6y    and    another    (Defeodauts) 
Respondents. 

Baboo  Motee  Loll  Mookerjee  for  Appellant. 

Baboo  Lukhee  Churn  Bose  for  Respondents. 

To  48Ubllidi  the  right  of  pre-eaxptioiif  the  tuUuba' 
ishtiskad  or  affirmation  before  witnesses,  must  be 
performed  in  the  presence  of  the  person  in  possession  of 
the  lands,  whether  it  be  the  vendor  or  the  porcbaser., 

Baylepy  .7.— In  this  special  appeal  llhe 
pleader  lids  confined  his  arguments  to  the 
second  gj'ound,  the  fir^t  being  abandoned 
by  him. 

Both  ihe  lower  Courts  have  found  as  a 
fact  that  the  tulluba-ishtishad  had  not  been 
duly  performed,  ond  that  ihe  a£lritia;tion 
before  witnesses  iH^d  not  been  made  in  the 
presence  of  the  purchaser  or  the  vendor. 

The  substance  of  the  oral  pleadings  be- 
fore us  varies  somewhat  from  the  apparently 
purposely  vague  grounds  of  special  appeal. 
The  pleader,  however,  argues  that  the  pre- 
sence of  the  vendor  and  6he  purohater  is 
not  essential,  and  cites  Yohime  III,  Calcutta 
Edition  of  the  Hedaya,  page  571,  in  support 
of  his  oontentiou;  hat  tlie  words  Uiere  i^ae.il 
are   that  the  afli^atiou  shaU  ba  ^^i^iiiil 
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the  vendor,  or  the  purcliaeer."  The  pleader 
firgnes  tha't  the  word '*  against"  does  not 
mean  **  in  the  presence  of."  Bearing  in 
mind,  however,  the  general  scope  of  the  law 
and  the  strictness  which  has  to  be  followed 
in  the  pre-emption  cases  which  are  contrary 
to  the  ordinary  policy  of  civil  rights,  the 
affirmation  before  witnesses  is  required  to 
be  in  the  presence  of  the  vendor  and  the 
purchaser  in  order  that  they  may  know  what 
is  being  done  against  their  interests.  So 
that  from  the  very  passage  that  the  pleader 
for  the  special  appellant  cites  in  his  favor, 
it  is  quite  clear  that  whether  it  be  the 
vendor  or  the  purchaser,  whoever  is  in  pos- 
session of  the  lands,  should  be  present  to 
witness  to  the  affirmation. 

In  this  view,  we  think  that  the  judgment 
of  the  Lower  Appellate  Court  is  perfectly 
correct.  We,  therefore,  dismiss  this  special 
appeal  with  costs. 


The  1st  June  1871. 

Present : 

*Ihe  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Keasuremeiit  papers— Nazlr's  report 
— STidenoe. 

Cases  Nos.  2616,  2617,  and  2623  of  1870. 

Special  Appeals  from  a  decision  passed 
by  the  Subordinate  Judge  of  Sarun, 
dated  the  \2th  September  1870,  affirming 
the  decisions  of  the  Sudder  Moonsijff  of 
that  District^  dated  respectively  the  25th 
March  and  ISth  May  1870. 

Gobind  Muhtoo  and   others  (Plaintiffii) 
Appellants, 

versus 

Goopee  Bhuggut  and  others  (Defendants) 
Respondents, 

Baboo  Kishen  Sucea  Mookerjee  for 
Appellants. 

Yahoos  Debender  Narain  Bose  and  Bama 
«  Ckmrn  Banerjee  for  Bespoodents. 


Measurement  papers  cannot  be  treated  as  inadmis- 
sible in  evidence  becaose  set  aside  hj  decisions  of  the 
lower  Coorts,  if  those  decisions  have  been  reversed  by 
the  High  Conrt 

The  report  and  map  of  a  Nazir  who  is  not  examined 
in  a  case  are  no  evidence  whatever. 

Kemp,  J. — It  is  admitted  that  one  deci* 
sion  will  govern  these  three  appeals.  The 
plaintiff  sued  for  possession  of  a  clump 
of  bamboos  and  one  dhoor  of  land,  valuing 
his  suit  at  10  rupees.  The  plaint  alleges 
that  the  clump  of  bamboos  and  the  land 
on  which  they  stand  appertain  to  the  plaint- 
iff's share  of  Pbaut  Kalan,  and  prays  that 
the  decision  of  the  Collector  dated  the  17lii 
March  1869,  be  reversed.  The  defendant's 
allegation  is  that  the  clump  of  bamboos  and 
the  land  claimed  by  the  plaintiff  appertain 
to  Phaut  Khoord.  Both  Court  have  dia- 
missed  the  plaintiff's  claim. 

In  special  appeal  two  grounds  are  taken  ; 
\st,  that  the  lower  Courts  were  wrong  in 
holding  the  thnkbust  map  and  other  measure- 
ment papers  as  bad  on  account  of  their  being 
set  aside  by  the  decisions  dated  16th  May 
1867  and  March  1868,  as  these  decisions  were 
reversed  by  this  Court  on  the  23rd  of  Novem- 
ber  1868  ;  and  2nd,  that  the  lower  Courts 
were  wrong  in  relying  on  the  report  and  map 
prepared  by  the  Nazir  of  the  Collectorate, 
for  they  cannot  be  taken  as  evidence  in  this 
case. 

We  think  both  these  grounds  are  good 
grounds.  It  does  appear  on  referring  to 
the  decision  of  this  Court  of  the  23rd  of 
November  1868  to  be  found  in  Volume  X, 
Weekly  Reporter,  page  396,  that  the  deci* 
sions  referred  to  by  the  lower  Courts  were 
reversed  by  this  Court,  and  therefore  the 
plaintiff  was  clearly  entitled  to  have  a  find- 
ing upon  these  documents,  namely,  the 
thakbust  khusrah  papers  and  map. 

On  the  2nd  ground,  we  are  clearly  of 
opinion  that  the  report  and  map  of  the 
Nazir,  who  has  not  been  examined  in  the 
case,  is  no  evidence  whatever. 

The  case  must,  therefore,  go  back  fbr  a 
proper  trial  and  in  order  that  the  plaintiff's 
documents  may  be  considered  and  a  fresh 
decision  passed. 

Costs  to  follow  the  result* 
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The  1st  June  1871. 

Present : 

The  Hoo'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Valuation    of  suit— Auction   prioe* 
Karkot  value— Aet  XXVX  of  1867. 

Case  No.  2644  of  1870. 

Special  Appeal  Jrom  a  decision  passed  by 
the  Judge  of  Shahabad^  dated  the  25th 
August  1870,  ajflrming  a  decision  of 
the  Moonsiff  of  Buxar,  dated  the  2nd 
May  1870. 

Mussamut  Soobudia  (PlaiDtiff)  Appellant^ 

versus 

Bajah  Bam  Prokash  Singh  (Defendant) 
Respondent. 

Baboos  Romesh  Chunder  Mitter  and  Taruch 
Nath  Paleet  for  Appellant. 

Baboo   Mohesh    Chunder     Chowdhry     for 
Respondent. 

In  tt  suit  for  possession  by  an  auction  purchaser 
where  plaintiff  Tained  bis  claim  at  what  he  paid  for 
the  property,  held  that  the  valuation  was  primA  facie 
not  incorrect,  and  until  rebutted  by  evidence  and  the 
result  of  a  proper  enquiry ,  should  be  accepted  as 
oorrect. 

If  the  ralaation  was  doubted,  an  enquiry  should 
have  been  instituted  under  Act  XXVI  of  1867. 

Kempt  J. — Th£  plaintiff  in  this  suit  is 
the  special  appellant  before  us.  She  sued  to 
recover  possession  of  a  5  annas  share  of  a 
jote  called  Hoonkaha  Toorkpoora,  valued  at 
rupees  906-10  annas.  She  alleges  that  this 
estate  belonged  to  the  Rajah  of  Buxar,  that 
in  execution  of  a  decree  against  the  Rnjah 
the  whole  16  annas  of  the  parent  mehal 
Chuckrowsee  was  sold  on  the  Slst  of  July 
1869  and  purchased  at  auction  for  rupees 
2,900  by  the  plaintiff  and  by  Bhu^wan  Dass 
and  Gokool  Bhnggut,  the  plaintiff  being  the 
purchaser  of  a  5  annas  share,  Bhugwan  Dass 
of  a  7  annas,  and  Gokool  Bbuggut  of  a  4 
annas  share.  The  plaintiff  sues,  as  already 
stated,  for  possession  of  a  5  annas  share  of 
the  jote.  She  alleges  that  on  her  ami  ah 
going  to  take  possession,  they  were  resisted 
by  the  defendant  who  set  up  a  mokurruree 
under  the  judgment-debtor,  the  Rajah,  and 
contended  that  the  plaintiff  was  not  entitled 
to  khib  possession.  The  object  of  the 
plaintifi*s  suit,  therefore,  is  to  set  aside  this 
mokurruree,  and  she  values  her  suit  at  ru- 
pees 906-10  annas,  being  the  amount  of 
auction-purchase  money  represented  by  her 
6  annas  share  in  possession. 


The  defendant  objected  to  the  valuation 
of  the  suit  nnd  contended  that  as  the  pro- 
perty was  lakheraj  property,  it  should  have 
been  valued  at  20  times  the  net  profits,  and 
that  if  so  valued  the  Moonsiff  could  not 
take  cognisance  of  the  suit. 

Both  the  lower  Courts  have  thrown  out 
the  plaintiff's  claim  without  any  enquiry 
whatever,  holding  that  as  the  property  is 
lakheraj  it  ought  to  have  been  valued  at  20 
times  the  net  profits,  and  therefore  that  the 
suit  must  be  dismissed. 

Before  proceeding  to  judgnient  in  the  case, 
we  may  observe  that  the  first  Court  in  the 
last  part  of  its  judgment  says  that  whether 
the  land  be  mal  or  lakheraj,  the  plaintiff  had 
no  right  to  put  an  arbitrary  valuation  upon 
it,  but  that  according  to  the  stamp  law  then 
in  force  she  ought  to  have  valued  it  according 
to  the  market  value. 

We  think  that  the  decisions  of  the  Courts 
below  are  wrong.  In  the  first  place.,  the 
plaintiff  assumes  that  the  market  value  of 
the  estate  is  what  she  paid  for  it  at  auction, 
and  prima  facie  such  valuation  would  not 
be  incorrect.  It  may  be  of  course  that  the 
market  value  is  much  higher,  but  before 
summarily  dismissing  the  plaintiff's  case  the 
Court  below  ought  under  the  stamp  law  to 
have  made  an  enquiry  into  the  market 
value  of  the  estate,  and  its  decision  after 
such  enquiry  would,  with  reference  to  the 
valuation  of  the  suit,  be  final ;  but  no  such 
enquiry  was  made,  and  we  cannot  say  that 
the  plaintiff  was  wrong  in  valuing  her  suit 
at  what  she  paid  for  the  property  at  auction. 
We  assume  that  to  be  the  market  value,  and 
until  rebutted  by  evidence  and  the  result  of 
a  proper  enquiry,  such  valuation  was  per- 
fectly correct. 

Then  it  is  said  that  this  being  a  lakhernj  i 
mehal,  20  times  the  annual  profits  of  the 
estate  must  be  assumed  as  the  market 
value.  We  think  that  the  lower  Courts 
have  come  to  a  wrong  finding  with  reference 
to  this  being  a  lakheraj  mehal.  It  is  clear 
that  the  Rajah,  when  in  possession  of  the 
parent  mehal  Chuckrowsee,  subsequently  sold 
for  arrears  of  Government  revenue,  held 
the  disputed  land  as  part  of  Chuckrowsee 
paying  revenue  to  Government.  Whether 
the  auction  purchaser  obtained  possession  of 
the  whole  of  Chuckrowsee  is  a  matter  with 
which  he  is  concerned,  and  if  any  lands  were 
withheld  by  the  Rajah  which  ought  to  have 
passed  to  the  auction  purchaser,  it  is  for  the 
auction  purchaser  to  seek  his  remedy,    Th^ 
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Goternment  did  attempt  to  resume  these 
lands,  but  their  attempt  failed,  and  it  was 
Ldid  by  the  Special  Commissiouer  that  these 
lands  belonged  to  the  mal  efstate,  and  there- 
foi*o  that  Although  the  auction  purchaser 
might  have  a  remedj  the  Government  could 
not  resume  these  lands,  and  they  were 
accordingly  directed  to  be  released. 

The  stamp  law  in  force  when  this  claim  was 
iDstUuted  was  ActXXYI  of  1867,  and  under 
note  "  a  "  Schedule  •*  B  "  of  that  Act,  in 
any  suit  for  immoveable  property  whether 
paying  or  not  paying  revenue  toGovernnneDt 
the  market  value  was  to  be  assumed  as  the 
proper  valuation.  If  it  was  disputed  or  doubt- 
ed that  that  was  the  proper  valuation  the 
Court  was  at  liberty  to  make  an  enquiry,  and 
on  the  result  of  that  enquiry  the  valuation  of 
the  suit  was  to  be  made,  and  the  decision  of 
the  Court  with  reference  to  such  valuation 
was  to  be  final.  We  think  that  this  course 
ought  to  have  been  pursued.  If  the  Court 
of  fir«t  instance  was  of  opinion  that  the 
valuation  of  the  suit  by  the  plaintiff  did  not 
represent  the  fair  market  value  of  the  estate 
in  dispute,  it  ought  to  have  made  some  en- 
qniry  on  that  point.  We,  therefore,  remand 
the  case.  The  Court  of  first  instance,  if  ne- 
eeaary^  will  make  such  enquiry ;  and  if  the 
|)re8ent  valuation  is  a  proper  one,  will  pro- 
ceed to  try  the  case  ;  if  it  is  not  properly 
valued,  the  Court  must  give  the  plain  tiff  an 
opportunity  to  make  up  the  proper  valuation 
and  then  proceed  with  the  case.  Costa  to 
follow  the  result. 


The   1st  June  1871. 

Present : 

The  Hon'ble  H.  V.  Bnyiey  and  W.  Ainslie, 
Judges^ 

Btamps  -Doonmeiits— Admissability. 

Case  No.  194  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Purneah,  dated 
the  25th  November  1870,  affirming  a 
decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  i5lh  June  1870. 

Knayetoollah     and    another    (two  of   the 
l)efeudnnts)  Appellants, 

versus 

Slioikh  Meajan  and  others  (Plaintiffs) 
Bespondents, 


Mr,  C.  Gregory  and  Baboo  Rajendro  Nath 

Hose  for  Appellants. 

Mr,  R:  E.  Twidale  for  Respondents. 

The  provisions  of  the  stamp  law  by  which  anstamped 
or  insnfficientl^  stamped  documents  are  excluded,  were 
framed  primarily  in  the  interests  of  the  Government 
revenue,  but  were  never  intended  to  create  or  p"ttt  tfa 
end  to  the  rights  of  the  parties.  Where  a  docnmCTt  is 
admitted  by  the  first  Court  as  not  requiring  a  stamp, 
its  admissibility  cannot  be  questioned  hi  appeal 

Ainslie,  «/. — The  plaintiff  in  this  suit 
sued  as  mokurrureedar  to  reoover  one-balf 
of  a  certain  mokorruree  tenure  from  the 
defendant,  who  is  the  auotion-purehaaet*  in 
execution  of  a  decree  against  the  original 
milikdar,  and  who,  subsequent  to  his  pur 
chase  by  means  of  certain  proceedings  under 
Act  X  of  1859,  interfered  with  the  plaintiff's 
possesfirion.  The  plaintiff  put  fbrWarA  a 
pottah  of  1831  granted  to  4  persons  with 
a  ladavi  or  deed  of  relinquishment  executed 
by  two  of  them  in  favor  of  the  other 
two. 

The  defendant  denied  the  genuineness  of 
these  papers  ;  he  objected  that  they  were 
inadmissible  on  the  ground  of  being  unstamp* 
ed  or  insufficiently  stamped  ;  he  denied  eve^ 
having  dispossessed  the  plaintiff  from  his 
mokurruree  tenure,  and  stated  that  the 
plaintiff  never  had  possession  within  12 
years,  and  his  claim  was  therefore  barred 
by  limitation. 

The  first  Court  admitted  the  pottah  tt4 
not  requiring  a  stamp  under  Regulation  ^ 
of  1829,  but  did  not  admit  the  ladavi;  and 
going  into  the  whole  of  the  case  gave  th6 
plaintiff  a  decree. 

The  Lower  Appellate  Court  has  also  found 
the  pottah  to  be  genuine  and  the  objection 
on  account  of  its  being  instamped  immate- 
rial. In  respect  of  the  ladavi  the  Lower 
Appellate  Court  agreed  with  the  first  Court 
that  it  was  inadmissible,  but  held  that  the 
plaintiff's  right  under  that  deed  was  one 
which  could  only  be  questioned  by  the  heirs 
of  the  grantors  of  the  said  deed,  whereas 
those  parties,  although  defendants  In  the 
case,  did  not  take  any  such  objection.  Tiie 
Lower  Appellate  Court  also  found  that  the 
pottah  was  genuine,  that  the  plaintiff  had 
possession  under  it  and  was  dispossessed 
by  the  defendant,  and  therefore  upheld  tba 
judgment  of  the  first  Court. 

The  points  urged  in  special  appeal  are  (f) 
that  the  pottah  and  the  ladavi  being  un- 
stamped and  insufficiently  stamped  were 
not    at    all  admissible    in    evidence;   (2) 
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that  the  ladavi  not  having  been  proved, 
the  plaintiff  cau  have  no  title  to  so  macfa  of 
the  holding  as  belonged  to  the  persons  who 
executed  that  ladavi  ;  (3)  that  the  Lower 
Appellate  Court  has  come  to  no  finding  as 
to  whether  the  plain tiflf  was  in  possession 
within  12  years  of  suit  under  the  pottah 
pnt  forward  bj  him  ;  and  (4)  that  as  the 
plaintiiTs  possession  under  an  ijurah  is  ad- 
mitted by  the  defendant,  the  Lower  Appellate 
Court's  finding  is  incomplete  and  does  not 
dispose  of  the  question  of  limitation. 

With  respect  to  the  inadmissibility  of  the 
pottah  on  account  of  its  being  unstamped, 
we  would  refer  to  the  judgment  of  the  late 
Chief  Justice,  Sir  Barnes  Peacock,  in 
Volume  XI,  Weekly  Reporter,  page  520. — 
He  says  : — **  I  am  of  opinion  that  in  regard 
"  to  the  want  of  stamp,  it  is  not  a  ground 
'*  for  reversing  the  decision,  because  I  think 
**  that  the  error,  if  any,  of  receiving  the  do- 
*'  cum^nt  without  a  stump  did  not  affect  the 
"  merits  of  the  case  or  the  jurisdiction  of 
"  the  Court,  although  it  might  have  affected 
"  the  Government  revenue." 

It  has  been  pressed  on  us  that  the  ad- 
missioD  of  the  pottah,  which  is  the  foundation 
pf  the  Buit  and  which  under  the  stamp  law 
is  said  to  be  inadmissible,  really  does  effect 
t)vd  merits  in  the  present  case,  inasmuch 
as  if  this  were  withdrawn  from  the  record 
there  is  no  saying  at  what  conclusion  the 
Conrts  i)elow  would  have  arrived. 

We  think  that  the  provisions  of  the 
staatp  law  by  which  unstamped  or  insuf- 
ficiently stamped  documents  are  excluded 
were  never  intended  to  create  or  put  an 
end  to  the  rights  of  the  parties  to  a  suit, 
but  primarily  in  the  interests  of  the  Govern- 
ment revenue.  It  is  perfectly  immaterial 
as  between  the  parties  to  a  suit  whether  a 
certain  document  does  or  does  not  bear  a 
eertain  mark  which  goes  to  show  that  the 
Government  dues  had  been  paid.  The  only 
thing  which  is  necessary  to  be  seen  as  be- 
tween them  is  whether  Uie  document  is 
genuine  or  not.  No  authority  has  been 
shewn  to  us  against  the  decision  quoted 
above*  On  the  other  hand,  several  other 
cases  i99y  be  quoted  as  following  the  judg- 
ment in  Yol.uxne  XI,  and  we  have  no  doubt 
Ahat»  «a  frequently  held  by  this  Court,  the 
question  of  admissibility  of  a  document  is 
one  for  the  ffrsc  Court  to  decide,  and  that 
question  having  been  decided  by  the  first 
Court  the  decision  should  be  final. 


On  the  $econd  point,  vi«.,  tlie  ladavi  not 
having  been  proved,  we  think  ibis  question 
is  perfectly  immaterial.  The  pottah  is  in 
the  possession  of  the  plaintiff.  The  Judge 
has  found  thai  the  pottah  is  genuine  ;  bo  has 
found  that  the  plaintiff  held  possession 
under  that  pottah,  and  under  such  ciro«m« 
stances  it  becomes  unnecessary  to  enquire 
as  to  how  the  possession  of  the  whole  of  the 
property  passed  to  the  plaintiff. 

As  to  the  objection  that  the  finding  of 
the  Judge  below  is  incomplete,  we  have 
only  to  remark  that  the  Judge  has  consider- 
ed at  great  length  the  several  objections 
urged  before  him,  and  that  he  winds  up  in 
the  following  words  : — "  It  is  needless  to 
*'  recapitulate  all  the  arguments  used  by  the 
"  Subordinate  Judge.  I  need  only  say  that  I 
agree  with  him  in  all  material  points." 
Further  **  I  see  no  other  way  of  accounting 
*•  for  the  plaintiff's  possession  at  any  time 
'*  otherwise  than  by  the  sopposiiioa  that  his 
*'  pottah  if  genuine,  or  of  accounting  for  ttie 
^'  cessation  of  that  possession  otherwise 
^'  thap  by  the  disturbance  agaiuai  which  he 
**  has  laid  this  suit."  In  other  words,  the 
Judge  says  that  the  plaintiff  had  possession  ; 
that  he  produced  a  pottah  under  which  he 
said  he  was  in  possession,  but  tliat  the  de- 
fendant alleged  that  he  held  under  a  muila^ 
jiri  title  which  however  was  not  proved  ; 
and  Uiorefore  it  must  be  taken  that  the 
plaintiff  was  in  possession  under  the  pottak 
and  that  alone,  and  that  possession  lasted 
until  such  time  as  the  defendant  disposessed 
him  as  set  forth  in  the  plaint.  This,  it  is 
admitted,  brings  the  case  within  time,  and 
we  think  therefore  that  the  special  appeal 
must  be  dismissed  with  costs. 


The  1st  June  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Aioslie, 
Judges. 

9eTiewB— Hew  evidence. 

Case  No.  200  of  1871. 
Speicial  Appeal  Jrom  a  decision  passed  by 
the  Subordinate  Judge  of  Purneak^  dated 
the  nth  January  1871,  affirming  a  deci- 
sion of  the  Moonsiff  of  Arartahy  dated 
the  2nd  September  1870. 

Omrao  Thakoor  (Plaintiff)  Appellant^ 
versus 
Gocool    Mundul    and   another   (two    of  the 
Defendants)  Respondents. 
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Baboo  Tarucknath  Sein  for  Appellaat. 
No  oae  for  Respondents. 

A  MooDsifiPs  order  granting  a  review  without  proof 
that  the  new  evidence  tendered  was  not  available  before 
was  held  to  be  illegal,  as  well  as  the  decision  of  the 
liower  Appellate  Court  confirming  that  order. 

Bayleyt «/. — Ws  think  the  judgment  of 
the  Lower  Appellate  Court  iu  this  case 
must  be  reversed. 

The  ground  pressed  upon  us  is  that  the 
first  Court  admitted  a  review  without  com- 
plying with  the  provisions  of  Section  376 
Act  VIII  of  1859,  in  respect  of  being  satis- 
fied that  the  new  evidence  on  which  the 
application  was  admitted  was  not  within  the 
petitioner's  knowledge  or  could  not  be  ad- 
duced by  him  at  the  time  when  the  decree 
was  passed,  and  the  Lower  Appellate  Court 
has  acted  illegally  in  confirming  the  judg- 
ment of  the  first  Court  passed  on  that  re- 
view. 

The  first  order  passed  by  the  Moonsiff  on 
the  application  for  review  was  that  it  should 
be  put  up  with  the  record.  With  that  ap- 
plication no  new  evidence  was  tendered,  but 
it  was  subsequently.  Now,  no  deposition 
or  affidavit  was  taken  from  the  defendant 
or  from  any  one  representing  him  or  with 
knowledge  of  the  facts.  No  enquiry  was 
made  by  the  Moonsiff  as  to  whether  the 
new  evidence  tendered  was  not  available 
before  the  decision  of  the  case.  The  appli- 
cation for  review  was  admitted  by  the 
Moonsifi'  without  a  due  regard  to  these  pro- 
visions of  the  law,  and  the  former  judgment 
which  was  in  favor  of  the  special  appellant 
reversed  on  such  review. 

The  Lower  Appellate  Court  has  affirmed 
the  judgment  of  the  Moonsiff  without  meet- 
ing the  objection  specifically  taken  by  the 
special  appellant,  viz,,  that  it  was  requisite 
under  the  law  that  proof  should  be  given 
tliat  the  new  evidence  tendered  was  not 
available  before. 

The  following  cases  have  been  cited  by  the 
special  appellant  in  support  of  his  conten- 
tion that  the  judgments  of  the  Lower  Ap- 
pellate Courts  are  erroneous  in  respect  of 
the  above  particulars  : — Weekly  Reporter, 
Volume  II,  page  174  ;  Weekly  Reporter, 
Volume  X,  page  432 ;  Weekly  Reporter, 
Volume  XII,  page  536  ;  Weekly  Reporter, 
Volume  XIV,  page  26;  and  we  think  that 
the  decisions  cited  support  (he  contention. 
No  one  appears  on  the  other  side  to  contest 
the  special  appeal,  and  under  the  circum- 


stances,— looking  specially  to  the  tenos  of 
Section  376  which  clearly  prescribe  that 
a  party  tendering  new  evidence  as  a  ground 
of  review  should  shew  that  the  new  evi- 
dence *'  was  not  within  his  knowledge  or 
^'  could  not  be  adduced  by  him  at  the  iioie 
'^  when  the  decree  was  passed, '*  and  to  the 
fact  that  there  is  no  proof  of  the  above 
particulars  in  the  present  case, — we  think 
that  the  order  passed  by  the  Moonsiff  ad- 
mitting the  review  was  illegal,  and  the  deci- 
sion of  the  Lower  Appellate  Court  confirm- 
ing that  order  equally  so. 

In  this  view,  we  reverse  the  judgments  of 
the  lower  Courts  and  decree  this  appeal 
with  all  costs. 


The  Ist  June  1871. 

Preseni : 

The  Hon'ble  H.  V.  Bayley   and  W.  Ainslie, 
Judges. 

Contrlbation— Vse  and  oooapatlon* 

Case  No.    192  of  1871. 

Special  Appeal  from  a  decision  pasted  by 
the  Subordinate  Judge  of  EajshahyCi 
dated  the  29th  August  1870,  reversing  a 
decision  of  the  Moonsiff  of  that  District^ 
dated  the  2^th  February  1870. 

Gudadhur  Chowdhry   (Plaintiff)  Appellant^ 

versus 

Shama  Churn  Mitter  (one  of  the  Defendants) 
Respondent. 

Baboo  Mohinee  Mokun  Roy  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondent. 

The  land  of  t  jotejamma  belonging;  to  plaintiff  and  ooa 
D  having  been  attached  in  satisfaction  of  a  jcint  decree 
for  arrears  of  rent,  plaintiff  deposited  the  entire  amoant 
of  the  decree.  He  then  sued  if,  who  had  obtained  I/s 
share  of  the  jote,  for  contribution  on  the  ground  that  M 
was  in  use  and  occupation : 

Held  that  the  case  against  M  was  not  met  by  the  plea 
that  he  was  not  a  party  to  the  suit  in  which  the  decrea 
was  obtained. 

Bayley^  J.-^Wb  think  in  this  case  the 
judgment  of  the  Lower  Appellate  Court  must 
be  reversed,  and  the  judgment  of  the  Moon- 
siff affirmed,  with  this  exception  that  the 
decree  should  in  the  first  instance  go  against 
the  defendant,  Shnma  Churn  Mitter,  and 
not  as  a  lien  against  the  jote,  which  the 
Moonsiff  directs. 
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The  plaintiff  sued  for  contribution  on  tbe 
ground  that  Shama  Churn  was  the  party  in 
use  and    occupation  of  the  jote. 

Shama  Churn,  as  defendant,  did  not  tra- 
verse or  deny  these  allegations  made  in  the 
plaint,  but  only  said  that,  as  he  was  not  a 
party  to  the  suit  in  which  the  decree  was 
obtained,  he  was  not  liable  for  contribu- 
tion. 

The  first  Court  summoned  Shama  Churn 
to  appear  and  depose  as  the  person  best 
knowing  if,  and  for  how  long,  he  was  in 
nse  and  occupation  ;  but  as  Shama  Churn  did 
not  appear,  the  first  Court,  upon  the  evidence 
in  the  case,  as  also  under  the  provisions  of 
Section  170  Act  VIII  of  1859,  gave  the 
plaintiff  a  decree  against  him. 

The  Lower  Appellate  Court  has  reversed 
that  decision  without  really  touching  the 
main  point  in  the  case.  It  is  quite  true 
thai  for  the  purposes  of  Xhe  decree  in  the 
suit  for  arrears  of  rent,  Joy  Soonduree  was 
the  party  against  whom  and  in  whose  pre- 
sence the  decree  was  passed,  and  so  far  as 
the  question  of  that  decree  for  rent  went, 
Shama  Churn  is  right  in  saying  that  he 
was  no  party  to  the  decree.  That  however 
does  not  meet  the  case  against  him  now 
before  us.  The  plaintiff's  allegation  was 
that  granting  Shama  Churn  was  no  party  to 
the  suit  in  which  the  decree  for  arrears  of 
rent  was  obtained,  yet  this  was  not  a  suit 
for  arrears  of  rent,  but  for  contribution  of 
the  quoia  due  from  a  party  in  use  and  occu- 
pation, and  Shama  Churn  does  not  as  a 
matter  of  fact  deny  that  he  was  in  use  and 
occupation.  It  is  this  point  which  the  Lower 
Appellate  Court  should  have  carefully  ad- 
judicated, and  it  has  erred  in  law  in  not 
doing  so. 

With  the  excep.tion,  therefore,  of  that 
portion  of  the  decree  of  the  Moousiff,  where 
he  says  that  it  should  in   the  first  instance 


go  against  the  jote  as  under  a  lien,  and  not 
against  Shama  Churn  and  other  defendants* 
we  think  the  decision  of  the  Moonsiff  should 
be  restored  and  affirmed  and  the  decision  of 
the  Lower  Appellate  Court  reversed  with 
all  costs. 


The  2nd  June  187L 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges* 

Sntwarrali— Co-Bharers— StiTlit  of 
salt. 

Case  No.  2695  of  187a 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun^  dated  the  17 th  Sep- 
tember 1870,  affirming  a  decision  of  the 
Subordinate  Judge  ofChumparun,  dated 
the  i9th  March  1870. 

Khedoo  Thakoor .  and  another   (two   of  the 
Defendants)   Appellants, 

versus 

Bhugwnt  Lall  and   others  (Plaintiffs)  and 
others  (Defendants)  Respondents. 

Mr.  R.  E.  Twidale  and  Baboo  Boodh  Sein 
Singh  for  Appellants. 

Baboos    Chunder    Madhub    Ghose    and 
Debendro  Narain  Bose  for  Respondents. 

Where  the  Collector  directs  that  a  separate  aocounb 
should  be  opened  with  the  sharer  of  an  estate  on  his  ap- 
plication, and  his  share  is  found  not  to  be  such  as  he 
states  it  to  be,  the  co -sharers  are  at  liberty  to  bring  a  suit 
in  the  Civil  Court  to  establish  the  ex  tent  of  their  shares, 
in  the  event  of  the  Collector  under  the  Butwarrah  law 
rejecting  their  application  for  a  division  of  their  specifio 
shares. 

Kemp,  J. — Wb  have  no  doubt  whatever 
in  this  case  that  the  decisions  of  the  lower 
Courts,  the  decision  of  the  Subordinate 
Judge  in  particular  which  is  a  very  careful 
and  well-considered  one,  are  just  and  proper 
decisions. 

The  grounds  taken  in  special  appeal  are,-« 
first,  that  the  suit  of  the  plaintiff  being  to 
set  aside  on  auction  ssle  held  for  the  re- 
covery of  arrears  of  Government  revenue 
the  suit  ought  to  have  been  brought  within 
one  year.    The  next  point  taken  is  that 
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Bujrungee  Lall  having  obtained  an  order 
irom  ike  Collector  wnder  SeefcioQ  IQ,  Aot 
jSH  of  1859,  to  opea  a  separate  account  with 
reference  to  a  3  annas  4  gundahs  share  o^ 
the  property  without  objection  on  tho  part 
of  the  plaintififa,  thereA>re  the  plaintiffs' 
suit  is  not  cognisable  by  the  Civil  Courts, 
they  not  having  objected  to  the  proceedings 
under  the  aforesaid  Sec^on.  The  third 
point  taken  is  that  the  decision  of  1 849  re- 
ferred to  by  the  Judge  does  not  decide  that 
Nurkoo  Roy's  share  was  1 1  gundahs  and  not 
8  annas  4  gundahs  ;  and  the  last  point  is  that 
even  supposing  that  that  decision  does  de- 
cide the  p&int;  the  special  appotlant  bei^g  an 
auction  purchaser  at  a  sale  for  arrears  of 
Government  revenue  is  not  bound  by  that 
deoieioii. 

The  first  point,  we  think,  is  clearly  un- 
tenable. The  auk  is  not  to  set  aside  a  sale, 
but  to  set  aside  an  of der  of  the  Collector 
Bfipaed  undeic  the  Buti^arrah  la\^,  Regulation 
XIV  9f  1819,  and  to  establish  the  share  of 
the  pl^iptifis  in  the  estate.  Therefore  the 
first  poiiit  is  overruled. 

On  the  second  point,  namely,  with  refer- 
ence to  Section  10.  Act  XI  of  1859,  the  deci- 
sion of  a  Bench  of  this  Court*  published  in 
Sevestre's  Iteports,  Part  6,  Volume  Xl,  p.  31 1, 
has  been  quoted,  fhsit  decision  does  not 
refer  to  Section  10,  Act  XI  of  1859.  More- 
over what  that  decision  lays  down  is  that 
if  a  Colleetor*8  proceedings  are  without 
jurisdiction,  then  a  suit  in  the  Ciyil  Couft 
will  lie.  Act  XI  of  1859,  according  to  the 
preamble  of  the  Act,  was  passed  amongst 
Qitef  reasons  for  the  reason  that  it  wtfs 
expedient  to  ^ord  sharers  in  estates  who 
duly  pay  tfaieir  shares  of  the  sudder  jumma 
easy  means  of  protectiug  their  shares  flrom 
^fe  by  reason  of  the  default  of  their  co- 
sharers.  Now,  Bujrungee  Lall,  who  re- 
presented the  rights  and  interests  of  Nurkoo 
"Roy,  made  an  application  stating  that  the 
share  of  Nurkoo  Roy  was  3  annas  4  gundahs. 
The  Collector  under  Section  10  directed 
iliat  a  separate  account  be  opened  with  the 
applicant,  that  is,  with  Bujrungee  Lall. 
There  is  nothing  in  the  Section  which 
enapts  that  if  the  share  of  the  applicant 
shall  not  be  such  as  he  states  it  to  i>e,  the 
cosharers  shall  not  be  able  to  bring  a  suit 
IB  the  Civil  Cbiirt  to  ^taUbh  the  extent  of 
their  shares,  in  the  event  of  the  Collector, 
under  the  Butwarrah  law,  rejecting  their 
application  for  a  division  of  theur  specific 
shares. 

15  W.  K.,  p.  112. 


With  reference  to  the  3rd  point  taken,  a 
decision  has  been  r^d  to  i^^  and  in  that  ^asa 
the  contention  between  the  parties  was  oh 
the  one  side  that  Tirbhoowun  had  acquired 
the  property  in  dispute  from  his  self-acqoir- 
ed  funds,  and  on  the  other  side  that  Tirbhoo- 
wun and  his  brothers  were  joint,  and  there- 
fore that  the  nepliew  of  Tirbhoowun  who 
was  the  plaintiff  in  that  suit  was  entitled 
to  a  moiety  of  the  property,  and  it  was  found 
that  the  whole  of  the  property  then  in 
dispute  had  been  acquired  by  Tirbhoo?r«a 
from  his  own  funds,  and  that  he  during 
his  lifetime  had  made  a  disposition  of  the 
property  whereby  it  was  divided  amongst 
his  sons  and  nephews  in  equal  shares,  and  the 
decree  was  that  they  were  entitled  to  }th 
of  the  property  in  dispttte,  that  is  to  aaj,  lo 
1 1  gandahs  each. 

On  the  last  point,  we  think   it  very   clear 

that  what  the  defendant  acquired  by  pnr« 
chase  at  the  revenue  sale  was  the  share  o^ 
Nurkoo  Roy,  and  that  share  having  been 
found  to  be  11  gundahs  and  not  3  finnat  4 
gundahs,  we  confirm  the  decisions  of  the 
lower  Courts  and  dismiss  this  appeal  with 
cosis. 


The  2nd  June  1871. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath  Mit- 
ter,  Judges. 

JQinalee   lands—^o-paroener's  rl^lit^ 
and  remedies. 

Case  No.  189  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Midnapore^ 
dated  the  lOth  November  1870,  reversing 
a  decision  of  the  Moonsiff  of  that  DiS" 
trict,  dated  the  23rd  January  1869. 

Dwarkanath  Bhooeah  and  others  (Piaintiffii) 
Appellants^ 

versus 

Gopeenath  Bhooeah  (Defendant)  Re* 
spondent. 

Baboos  Doorga  Mohun  Dass  and   Bung* 
shee  Dhur  Sein  for  Appellants. 

Baboo    Hem   Chnnder  Banerjee  for  Re- 
spondent 
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A  co-parcener  in  respect  of  ijmalee  land  is  entitleU  to 
tbe  ose  of  erery  part  thereof;  and  if  hj  eracHns^  a  build- 
iofr  be  takes  poeaession  of  more  land  than  he  would  be 
entitled  to  on  a  partition,  the  proper  remedy  is  to  sue 
fnr  a  division  of  the  land,  and  not  for  a  demolition  of 
the  bnliaiBgr. 

ifUier^  j/*.— tWb  are  of  opinion  that  tU^ 
Subordinate  Judge  has  committed  several 
^rrors  ip  law  in  the  investigation  of  the  case 
80  /ar  as  plot  No.  2  is  concerned.  In  the 
ifirst  place,  he  is  quite  wron^  in  assuming 
that  the  deed  of  partition  of  1254  was  exe- 
eiited  between  the  ancestors  Qf  thei  parties 
to  this  littgntioo.  It  appears  that  (hat  deed 
was  executed  between  the  fatiier  of  M'e 
ptaiatiff  on  ilie  one  side  and  his  uncles  on 
the  iHher,  nod  affaer  a  careful  perusal  of  it 
wa  fiad  that  it  has  no  bearing  whatever 
upon  the  land  which  is  novr  in  dispute.  In 
the  second  plnce,  the  Subordinate  Judge  has 
rejeeted  eertain  entrKes  made  in  the  res^irop- 
tMnekittahs ef  JL839  as  iot^polatioD^*  Th^ 
first  Court  sent  for  the  originaJn  of  thQS^ 
chittahs  from  the  Gollectornte,  and  after 
Comparing  those  originals  with  the  copies 
filed  on  the  record,  come  to  the  concltrsion 
that  there  were  no  interpolations  whatever. 
The  Lower  Appellate  Conrt  ought  to  have, 
nndet  such  clrcurastanees,  examined  the  t>ri* 
l^hMiI*  of  those  documents  bef6re  it  cnme  to 
the  conclusion  that  the  entries  objected  to 
bj  the  respond^n^  were  interpolations.  In 
tiie  third  place,  the  Subordinate  Judge  ap- 
peara  to  have  laid  considerable  stress  ubon 
a  resampUpn  proceeding  No.  55  behrin^ 
(^ate  ilie  12ih  December  1839.  There  is 
nothing  whatever  in  ihis  proceeding  or  tn 
any  ot^er  docu,qient  on  the  record  to  show 
thkt  the  liand  now  in  dispute  was  include^ 
in  the  claim  for  resumption  which  was 
broug^it  bj  Groveri>ment  o^  that  occasion. 
1%  is  admitted  po  both  8J()es  that  that  land 
19  cofvered  hj  the  sunnud  No.  13123,  and 
we  find  it  distinctly  recorded  in  the  re^ump-* 
tion  proceeding  above  referred  to  that  out  of 
the  lands  covered  by  that  sunuud  only  two 
))h>t9,  on«  called  Tatooleah  Pooshkurnee  and 
theotlier  Ja^kinarah  or  banks  of  tlmt  Poosh- 
knrnee,  were  in  dispute  before  the  resump- 
tion authorities.  It  is  also  admitted  on  both 
sides  that  the  land  now  under  litigation  has 
nothing  whatever  to  do  either  with  ihe  Ta- 
fooleak  Pooshkurnee  or  its  banks.  It  is 
clear,  therefore,  that  the  Subordinate  Jodge 
IB  wrong  in  relying  upon  tliis  resumption 
(rtXMseedi^  as  showing  eoncluetvely,  as  be 
observeSi  that  the  ancestors  of  the  plaintiff 
had  lost  theit  possession  oveir  the  diispated 
land  35  y;eafrs  previous  to  the  institution  of 
the  presekit  suit.    It  is  true  that  the  Subor* 


dioate  Judge  has,  towards  the  end  of  his 
judgment,  observed  that  the  possession  of 
the  defendant  has  been  satisfactorily  proved 
by  the  testimony  of  his  witnesses.  Biit  we 
cannot  help  thinking  that  Uiis  con^lusipp 
ha9  been  arrived  at  on  the  strength  of  the 
observations  made  by  him  in  the  earlier  part 
of  his  judgment,  which  observatiops,  as  we 
have  already  shown^  are  altogether  founded 
npon  mistake. 

We,  therefore,  reverse  the  decision  of  tlid 
Subordinate  Jttdg«  so  far  as  plot  Na  2  is 
eoncerhed,  and  remand  the  ease  to  him  witH 
directions  to  re-try  it  with  reference  to  the 
evidence  on  tiie  record. 

y^e  wisl^  to  observe,  however,  that  t)ie 
plainti^s'  ^laim  for  the  demolition  of  di^ 
building  erected  oy  the  defendont  on  the 
land  covered  by  plo^  Ko.  2  cannot  be  piain- 
tf^ined.  Even  if  ilie  land  be  fo^nd  to  be 
ijmolee  the  defendant  was  clearlv  ei) titled 
as  a  co-parcener  to  use  every  incli  of  ^lafc 
land  ;  and  if  by  erecting  the  building  in 
question  he  has  t^en  possession  of  mere 
land  tha^  he  would  be  entitled  to  on  a  parti« 
tipn,  the  proper  course  for  the  plaintitf  to 
adopt  would  b^  to  sue  for  a  division  of  |lie 
lands,  and  not  to  ask  tlie  Court  for  the  ae- 
moli^tion  of  the  building.  The  <^ecieioij  of 
the  Subprdjnate,  Judge  with  regard  to  plpt 
ITo.  1,  in  respect  of  which  no  queatioa  lia9 
been  raised  before  us,  will  stand. 

'IDhe  coats  pf  this  appeal  will  abide  the 
ultimate  re&ult. 


The  3rd  June  1871. 

Present : 

The  HonM»le  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch) 
Judge, 

AttsAhimg  oredilors  —  Seation  23^9 
Code  Qf  qivM  ^rooadara«-&l9lu  df 
snit— Jarl*diotloti. 

Case  No.  96  of  1870. 

Regular  Appeal  from  a  decision  j^$jfe4  bff 
the  Subordinate  Judge  of  Nuddea^ 
dated  the  16^   February  1870. 

VTooma  Moyee  Bufrapnya  (Plaintiff) 
Appellant^ 

versme 

Ram  Buksh  Chellangee  and  othetfl  (I>efead« 
atU)  Uehponiehu. 
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Babooi  Rotnesh  Chunder  Mi^ter^  Rash  Be- 
haree  Ghose  and  Vmbika  Churn  Banerjee 
for  Appellant. 

Bahoos  Grish  Chunder  Mooherjee  and 
Kalee  Prosunno  Dutt  for  Respondents. 

A  suit  will  lie  by  a  prior  attaching  creditor  to  compel 
a  decree-holder  whose  attachment  is  sabsequent  in  date, 
to  refund  money  obtained  by  him  under  an  order  of 
the  Judpre  of  a  subordinate  Court,  in  contravention  of 
the  provisions  of  Section  270,  Code  of  Civil  Procedure, 
but  it  must  be  a  suit  to  set  aside  the  Judge's  order. 

The  Court  having  jurisdiction  to  adjudicate  the  con- 
flicting claims  of  attaching  creditors  is  the  Court  in 
which  the  attached  money  is  in  deposit. 

Norman^  C.  J.— ^Thb  plaintiff  Wooma 
Moyee  Burmonya,  having  obtained  a  decree 
for  a  share  of  certain  property  left  by  her 
father  against  Eshan  Chunder  Roy,  Bono- 
xnalee  Roy,  Ruttunmalee  Roy  and  others, 
took  out  execution  of  that  decree  in  a  pro- 
ceeding which  is  referred  to  in  the  Subor- 
dinate Judge's  decision,  numbered  42  of 
1860. 

The  original  application  has  been  lost. 
But  in  the  absence  of  any  evidence  to  the 
contrary,  we  think  the  presumption  is  that 
the  application  was  in  accordance  with  the 
provisions  of  Section  212.  If  so,  it  must 
have  contained  a  specification  of  Me  relief 
granted  by  the  decree^  that  is  to  say,  the 
award  of  possession  and  mesne  profits  as 
well  as  the  amount  of  the  costs. 

The  plaintiff  in  execution  of  the  decree 
obtained  possession  of  her  share  in  the  es- 
tate, and  realized  the  costs  adjudged  to  her 
by  the  decree  in  a  subsequent  proceeding 
under  the  original  application  described  as 
J92of  1863. 

Eshan  Chunder  Roy,  Bonomalee,  and  Rut* 
tnnmalee  having  appealed  to  Her  Majesty  in 
Council,  Government  securities  of  the  value 
of  4,000  rupees  were  deposited  in  the  late 
Sudder  Court  as  security  for  the  costs  of 
the  appeal  by  Eshan  Chunder  and  others 
through  Bonomalee  Roy.  The  appeal  to 
Her  Majesty  in  Council  was  struck  off  the 
file  for  want  of  prosecution  on  the  2nd  of 
November  1863. 

On  the  dOth  of  April  1864,  the  plaintiff 
filed  a  petition  in  the  Court  of  the  Judge 
of  Nuddea,  in  which,  after  reciting  that  she 
had  obtained  a  decree  for  the  property 
with  mesne  profits  and  that  Bonomalee  Roy 
bad  deposited  Government  securities  for 
rupees  4,000,  that  the  appeal  to  Her  Ma- 
jesty in  Council  had  been  dismissed,  and  as 


a  large  sum  inclusive  of  wassilat  was  due 
to  her,  she  prayed  that  the  Court  would  be 
pleased  by  means  of  a  roobokaree  to  cause 
the  Government  securities  deposited  by 
Bonomalee  to  be  attached  and  brought  into 
the  Court  at  Nuddea  to  pay  the  sum  due  to 
her.  The  Judge  of  Nuddea  ordered  that  a 
roobokaree  should  be  sent  to  the  High 
Court  for  keeping  the  money  under  attadi- 
ment. 

The  matter  was  brought  before  Mr. 
Justice  Sumbhoonath  Pundit,  who  called 
for  a  report  from  the  accountant  of  the 
Court  whether  the  Gov^nment  securities 
named  were  really  in  Court ;  and  on  re- 
ceiving the  accountant's  report,  the  learned 
Judge  ordered  that  the  Government  secu- 
rities should  be  kept  under  attachment,  and 
that  a  report  should  be  sent  to  the  Judge  of 
Nuddea  for  his  information,  which  was  ac- 
cordingly  done. 

On  the  dOth  of  December  1864»  the 
plaintiff  brought  in  a  tabular  statement  pray- 
ing that  the  property  mentioned  in  a  sche- 
dule, including  the  Government  securities 
now  in  question,  might  be  brought  to  sale 
in  satisfaction  of  her  claim  for  mesne  pro- 
fits. 

The  defendants  Ram  Buksh  Chetlangee 
and  Ramdhun  Chetlangee  obtained  a  decree 
in  the  Court  of  the  Principal  Sudder  Ameen 
of  Nuddea  against  Bonomalee  Roy,  in  eze* 
cution  of  which  an  order  for  the  attachment 
of  the  Government  securities  for  rupees 
4,000  was  issued  on  the  18th  of  December 
1865. 

Brojo  Nath  Eoondoo  subsequently  ob- 
tained an  order  for  the  attachment  of  the 
same  securities  under  a  decree  against  Eshan 
Chunder  Roy. 

In  March  1866,  Wooma  Moyee  presented 
a  petition  to  the  Judge  of  Nuddea  setting 
forth  that  Ram  Ruttun  Banerjee  and  others 
had  preferred  a  claim  to  the  Government 
securities  for  rupees  4,000  alleging  that 
they  had  purchased  the  same  from  Ruttun- 
malee Roy,  and  that  the  claim  was  then 
pending  before  the  Court  and  prayed  Ihat 
the  said  Government  securities  and  interest 
should  be  brought  into  the  Court  at  Nuddea 
and  made  over  to  her  to   satisfy  her  decree. 

On  the  23rd  of  March  1866,  the  Judge 
ordered  that  if  the  statement  in  the  petition 
were  true,  a  roobokaree  should  be  tent  to 
the  High  Court. 
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This  seems  to  hnye  been  done,  and  on  the 
lOlh  of  April  an  order  was  made  by  Mr. 
Jostice  Louis  S.  Jackson  that  the  Judge 
'  should  be  informed  that  the  papers  were 
already  under  attachment  at  the  instance  of 
the  Principal  Sudder  Ameen  in  the  suit  of 
Brojo  Nath  Eoondoo. 

Wooma  Moyee  Burmonya  then  presented 
another  petition  to  the  High  Court  alleering 
that  her  attachment  of  the  24th  of  June 
1864  was  the  first  attachment,  and  praying 
that  the  securities  for  rupees  4,000  should 
be  transmitted  to  the  Judge  of  Nuddea  not- 
withstanding the  order  of  the  10th  of 
April  1866.  Upon  this  petition,  an  order 
was  made  by  Mr.  Justice  Louis  8.  Jackson 
on  the  16th  July  1866  that  the  Govern- 
ment securities  for  rupees  4,000  should  be 
transmitted  to  the  Judge  of  Nuddea,  and 
that  the  said  Judge  sliould  call  up  from  the 
Court  of  the  Principal  Sudder  Ameen  the 
case  pending  in  execution  in  that  Court  and 
should  pass  such  orders  as  mi^ht  be  neces- 
sary with  reference  to  the  conflicting  claims 
of  the  parties. 

On  the  27th  of  March  1867,  the  Judge 
of  Nuddea,  Mr.  MacDonell,  after  hearing 
the  claims  of  the  three  seyeral  parties  decid- 
ed that  Ram  Buksh  and  Bamdhun  Chet- 
langee  were  entitled  to  preference. 

He  treated  the  attachment  of  Wooma 
Moyee  Burmonya  as  having  been  made  in 
what  he  calls  the  execution  case  No.  192 
of  1863,  and  assumes  that  the  attachment 
was  only  for  the  amount  of  the  personal 
property,  principal  interest  and  costs,  and 
not  for  the  wassilat  awarded  to  Wooma 
Moyee  by  the  decree  of  the  late  Sudder 
Court.  The  Judge  says  that  the  principal 
interest  and  costs  under  the  decree  being 
satisfied  a  re-attachment  was  necessary,  and 
accordingly  he  directed  the  Government 
securides  to  be  made  over  to  the  second  at- 
taching creditors  Ram  Buksh  Chetlaugee 
and  Bamdhun  Chetlangee. 

Wooma  Moyee  having  brought  this  suit 
to  recover  the  value  of  Government  secu- 
rities so  made  over,  the  Subordinate  Jude^e 
took  a  similar  view  of  the  case,  and  on  that 
ground  as  well  as  on  the  ground  that  the 
suit  was  barred  by  limitation,  dismissed  her 
suit  with  costs. 


From  that  decision 
presented. 


the  present  appeal  is 


The  point  with  which  we  have  to  deal  is 
that  of  limitation. 

The  decision  of  the .  Judge  of  Nuddea 
in  favor  of  the  defendants  Ram  Buksh  and 
Ramdhun  Chetlangee  bears  date  ihe  30th 
of  March  1867.  The  papers  were  sold  un- 
der an  order  of  the  10th  of  April  in  that 
year.  The  present  suit  was  instituted  oa 
the  2nd  of  April  1869. 

The  question  is  whether  the  suit  falls 
within  the  provisions  of  Clause  5  Section  1 
Act  XIV  of  1859,  which  gives  a  period  of 
one  year  from  the  final  decision  or  order  in 
suits  to  set  aside  summary  decisions  and 
orders  of  any  of  the  Civil  Courts  not 
established  by  Royal  Charter,  where  such 
suit  is  maintainable. 

The  question  which  arose  and  which  was 
determined  by  the  Judge  of  Nuddea  was 
which  of  the  several  attaching  parties  was 
entitled  to  be  first  paid  as  being  the  persou 
on  whose  application  such  property  was 
first  attached  ?  The  Judge  decided  that  the 
present  plaintifi^s  attachment  was  inopera- 
tive, that  the  decree  in  respect  of  which  she 
had  attached  the  paper  had  been  satisfied. 

No  doubt  a  suit  will  lie  by  a  prior  attach- 
ing creditor  to  compel  a  decree-holder  whose 
attachment  is  subsequent  in  date  to  refund 
money  obtained  by  him  under  an  order  of 
the  Judge  of  a  subordinate  Court  in  con- 
travention of  the  provisions  of  Section  270, 
upon  the  principle  stated  by  Sir  Barnes 
Peacock  in  delivering  the  judgment  of  the 
Full  Bench  in  Gogaram  versus  Kartick 
Chunder  Singh,  IX  Weekly  Reporter,  pp.  514, 
516.  But  as  there  pointed  out,  the  suit  must 
be  a  suit  to  set  aside  the  Judge's  order  ;  be- 
cause as  that  order  is  an  adjudication  in  a 
matter  in  which  a  Judge  executing  a  decree 
has  jurisdiction  it  must  be  treated  as  binding 
until  it  is  set  aside. 

But  the  appellant's  vakeel  contended 
that  under  the  provisions  of  Section  237, 
the  High  Court,  being  the  Court  in  which 
the  security  was  in  deposit,  and  not  the 
Judge  of  Nuddea,  was  alone  competent  to 
determine  which  of  the  several  attaching 
creditors  was  entitled  to  priority. 

If  we  could  assume  that  the  Judge  of 
Nuddea  had  no  jurisdiction  his  order  would 
bind  no  one,  and  it  would  not  be  necessary 
to  sue  to  set  it  aside. 
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The  Court  which  is  to  adjudicate  between 
the  conflicting  claims  is  the  Court  in  which 
the  money  is  in  deposit.  Now  we  find  tliat 
Ippg  jMTior  to  the  ^7th  of  March  the  Govern- 
pent  securities  had  been^  on  t^e  application 
bl^  iliid  plaintiff  in  the  present  suit,  trans- 
i^erred  to,  and  at  the  time  of  the  iE^djudication 
by  the  Judge  were  iu  deposit  In,  the  Judge's 
CoiirL 

It  seems,  therefore,  impossible  to  say  that 
the  Judge  of  Naddea  had  no  jurisdiction. 

Tiiat  being  so,  we  think  we  are  bound  to 
say  that  the  Subordinate  Judge  was  right 
in  holding  that  the  present  suit  is  barred  by 
^imitation,  having  been  brought  morie  than 
twelve  months  after  the  dn^e  of  the  Judge's 
order  of  the  27th  of  March.  Ve  regret 
this  because  we  are  not  disposed  to  agree 
with  the  view  which  the  Judge  has  taken 
of  the  rt^^ts  <A  the  parties. 

Tbe  appeal  will  be  dismissed  with  coats. 


The  5th  June  1871. 

PsestfU: 

The  Hon'Me  E.  Jackson  and  Oooocool  Cbtin- 
der  Mookerjee,  Judges^ 

^•tettltiitgr  puroluuierr-lUHft^e-rSBo- 
tiopft  «5S    ana  X^U  Aoe   VtU   #f 

Cm  No.  104  of  1871. 

BUsetitaneous  Appeal  from  an  order  pmssed 
by  the  Judge  of  Daeca^  dated  the  6i% 
January  1871,  reversing  an  order  of  the 
Subordinate  Judge  of  that  District, 
dated  the  2nd  September  1870. 

Bisokha  Moyee  Chowdhrnin  and  others  (De- 
cree-holders) Appellants, 

versus 

Sonatun   Doss  (first  Auction-Purchaser) 
Respondent. 

Baboo  Chmditr  Madhub  Ghose  At*  Appel- 
lants. 

IBa^oos  Mofiinee   Mohun  Roy  and    Doorga 
Hokun  Doss  for  kespotidenl. 


A  purc1ia8«r  at  an  execntion  nale  bavins?  defaulted 
to  pay  in  the  purchase-monev,  the  property  was  ordered 
to  be  re-8old.  Before,  however,  the  re-sale  to»k  place,  Mr 
other  sale  of  the.  same  property  was  effected  at  H^ 
instance  of  another  Jad(rment-creditor,  bat  at  a  lowvr 
price  than  on  the  first  oocasioD. 

Held  that  there  was  no  re-sale  such  as  is  contem- 
plated in  Sections  258  and  254,  Act  VIII  of  1869,  and 
that  the  first  purchaser  was  not  liable  for  tte 
difiSBrence  between  his  bid  and  the  price  obtained  at 
the  second  sale. 

Jackson,  J. — Wk  think  we  ought  not  t6 
interfere  in  this  case. 

As  regards  the  jurisdiction  of  the  Judgd 
which  is  objected  to,  there  seems  to  be  mor^ 
than  one  decision  of  this  Court  in  which  it 
has  been  held  that  the  Judge  has  jurisdi^ 
tion  in  cases  exactly  similar  to  this.  If  I 
was  satisfied  that  the  order  of  the  first  Coort 
was  quite  correct  and  that  the  order  of  the 
Judge  was  wrong,  perhaps  it  might  hvsh 
been  necessary,  as  it  has  been  specially  p«t 
to  us,  to  consider  and  to  give  our  opinioli 
whether  in  a  case  of  this  description  an  ft|>^ 
peal  to  the  Judge  would  lie.  But  I  think 
it  is  not  necessary  in  this  case  to  give  Mt 
opinion,  inasmuch  as  even  if  I  was  of  opi^ 
nion  that  the  Judge  had  no  jurisdiction  to 
hear  the  appeal,  I  certainly  would  have 
exercised  our  extraordinary  jurisdiction  to 
put  the  first  Court  right  upon  a  point  oft 
which  it  is  evidently  wrong.  The  Ju()go 
has  passed  an  order  setting  the  first  Court 
right  upon  that  point,  and  there  are  many 
decisions  of  this  Court  upholding  the  Judge's 
power  to  pass  such  an  order.  I  think  it  is 
not  necessary  in  this  case  to  consider  iha 
question  of  his  jurisdiotioo. 

On  the  other  point,  namely,  whether  the 
first  Court  was  right  in  requiring,  the  former 
purchaser  to  pay  up  the  difierence  betweea 
the  bids  in  the  first  sale  and  the  second  sal^ 
I  have  no  doubt  whatever  that  the  decision 
of  the  first  Court  was  wrong  and  that  the 
decision  of  the  Judge  was  correct.  The 
question  has  reference  to  the  provisions  of 
Sections  253  and  254  of  Act  YIlI  of  i859. 
One  Sonatun  Doss  having  made  a  purchase 
defaulted  to  pay  in  the  purchase- money. 
Thereupon,  it  was  ordered  that  there  sliould 
be  a  re-sale  of  the  property.  Before,  however, 
this  re-sale  took  place,  another  sale  of  the 
same  property  took  place  at  the  instance  of 
Qinother  judgment-creditor,  and  the  price  ob* 
tained  was  a  lower  price  than  that  at  which 
the  defaulting  purchaser  had  effected  bis 
purchase.  The  first  Court  held  tha6  under 
these  circumstimces  the  defaulting  purchaser 
was  liable  for  the  balance.    The  Siections  of 
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ihd  Aci  in  question  evidently  refer  to  a 
re-sale  ufter  diie  notification.  There  was  in 
this  case  no  such  re- sale  as  contemplated  by 
these  Sections.  The  provisions  of  thes6 
Section*  are  penal,  and  therefore  they  must 
be  construed  somewhat  strictly.  lender  this 
circamstances  of  the  case,  the  first  pur- 
chaser would  not  be  liable  for  the  balance 
between  his  bici  and  the  price  obtained  in 
the  second  sale. 

We,  therefore,  dismiss  this  appeal  with 
costs,  two  gold  mokurs  being  allowed  for 
pleader's  fees. 

Mookerjee^  •/.— I  am  also  of  the  same 
opinion.  There  was  in  fact  no  re-sale  or 
the  property  as  conterapLued  in  Sections 
253  and  254  of  Act  VIII  of  1859,  though 
one  was  certainly  ordered. 

The  first  sale  was  in  execution  of  a  decree 
obtained  by  one  Sonatun  Doss.  At  this  sale, 
the  decree-holder  himself  was  the  purchaser. 
He  defaulted  to  pay  the  amount  required  to 
be  deposited  under  Section  253  ;  the  pro- 
perty tlierefore  should  have  been  forthwith 
ligain  put  up  and  sold.  This  was  not  done, 
bat  an  order  only  was  passed  for  the  re-sale 
of  it.  Before,  however,  the  re-sale  did  take 
plftcei  after  the  issue  of  a  fresh  notification 
odder  Section  255,  another  decree-holder, 
who  had  also  attached  this  property  in  exe- 
cution of  a  separate  decree  obtained  by  him, 
applied  for  the  sale  of  it  for  the  satisfaction 
of  bis  decree,  and  it  was  sold. 

It  appears  that  the  proceeds  of  this  sale 
was  less  than  the  price  bid  at  the  sale  in 
execution  of  Souatun's  decree  ;  whereupon, 
other  decree-holders  at  whose  instance  none 
of  the  previous  sales  had  taken  place  ^oved 
the  Court  to  levy  the  difference  of  the  two 
bids  from  the  purchaser  Sonatun,  and  the 
Moonaiff  proceeded  to  levy  it.  I  am 
clearly  of  opinion  that  the  Moonsifi  was 
wrong  and  that  Sonatun,  the  first  purchaser, 
was  not  liable  to  make  good  the  difierence, 
which  was  not  a  dttiference  at  a  re-sale  of 
(be  property  as  no  re- sale  had,  as  a  matter 
pf  fact  or  law,  taken  place. 

^bere  are  several  decisions  of  this  Court 
which  have  held  that  the  defaulting  purchaser 
and  the  decree-holder  are  to  be  considered 
to  be  parties  to  the  suit  within  the  meaning 
of  Section  11  of  Act  XIII  of  1861,  so  as 
tf>  give  aright  of  appeal — one  .is  reported  in 
Vl  Weekly  Beporter^  page  126,  Miscellane- 
p^«  Rulings,  and  another  in  III  Weekly  Re- 
porter, page  3. 


Even  if  the  rigjit  of  appeal  to  t)iC  Jadse 
is  doubtful,  we  certainly  hav6  th^  pbw^? 
under  tlie  Charter  to  set  the  l^oQQ^ifit  \MIL^^ 
and  to  declare  his  order  to  be  illegal  and 
to  have  been  passed  without  juriadietion^ 


On  the  appeal  of  BisokhaMoyee  who 
not  the  decree-holder  at  who&e  iasii^ttee  Ihe 
property  was  sold,  we  cannot  interfere  With 
the  otder  passed  by  the  Jpd^e.  I  would, 
therefbre,  dismiss  her  appeal  with  cdbts. 


The  5  th  June  1871. 

Present, : 

The  I^qn'ble  I^warkanatb  Mitter  u^i.  W. 
Ainslie,  Judges,, 

iLppellal^    qow|;»—  Pf-oco^qLTa  —  Ife^ 
matida. 

OftseNo.  i05of  IbTI. 

S^e^ai  Appeal  from  a  decision  p<usi(i  by 
the  Suhordinate  Judge  of  Rujsh^hy«s 
dated  the  22nd  December  1870,  retersih^ 
a  decision  of  the  Moonsiff  of  NaU(^e^ 
dated  theZXst  March  1870. 

Krishnepdro  Roy   Chowdhry  (pue  of   t^e 
Defendants)  Appellmti, 

versus 

Digumburee  Debia  Chowdhrain   and  others 
(Plaintiffs)  Respondents. 

Messrs.  J.  W.  B.  Money  and  /.  8.  Rochfort 
and  Baboo  Bhyrub  Chunder  ^anerjee 
for  Appellaat. 

Babo9S  Kalee  Mohun   Dass  and    M^hinste 
Moktkn  Roy  for  Respondents. 

It  is  not  obligatory  on  an  Appellate  Coart  to  laeet 
categorically  every  one  of  the  argumoats  advance4  by 
the  first  Court  In  support  of  its  decision. 

The  meaareness  of  the  judgment  of  a  ^wejr  Apel- 
late Court  can  only  warrant  a  remand  when  the  judg- 
ment does  not  show  that  the  Coutt  hab  consid«fed  tHo 
evidence. 
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Miner,  J. — ^I  AM  of  opinion  that  there  is 
no  ground  whatever  for  this  special  appeal. 

The   cases   noted   in   the  mnrpin*  whi<^h 

have  been  cit- 
♦Special  Appeal  No.  425  of!  862.  g^  to  ns  by 
Special  Appeal  No.  2588  of  1862.      ^y^^y^^^^A 

S^ialAp|>ealNo.i064of  1866.     the  learned 
Weekly  Reporter,  Volume   III,     Connsel,    Mr. 
P»g«  176,  Money,  do  not 

appear  to  me 
to  have  any  bearing  upon  the  case  now 
under  our  consideration.  It  is  quite  clear 
that  the  Subordinate  Jud^e  has  dealt  with 
all  the  material  points  involved  in  this  case, 
and  the  long  and  elaborate  judgment  record- 
ed by  him  on  each  and  every  one  of  those 
points  renders  it  impossible  for  us  to  say 
that  the  conclusion  he  has  arrived  at  is  not 
based  upon  a  due  consideration  of  the  whole 
evidence  on  the  record,  and  of  all  the  pro- 
babilities arising  from  it.  It  is  true,  the 
Subordinate  Judge  has  not  taken  notice  of 
every  item  of  evidence  produced  by  the 
parties,  and  it  also  appears  that  he  has  not 
categorically  met  every  one  of  the  argu- 
ments advanced  by  the  first  Court  in  sup- 
port of  its  decision.  But  there  is  no  law 
that  I  am  aware  of  which  renders  it  ohli. 
gatory  on  an  Appellate  Court  to  do  so,  and 
I  cannot  therefore  interfere  with  the  decision 
of  the  Subordinate  Judge  upon  such  a 
ground  of  special  appeal  when  I  am  by  no 
means  satisfied  that  he  has  failed  to  take  into 
consideration  any  thing  that  ought  to  have 
been  considered  by  him. 

Much  stress  has  been  laid  upon  the  fact 
that  the  Subordinate  Judge  has  drawn  an 
unfavorable  inference  against  the  truth  of 
the  special  appellant's  case  from  the  refusal 
of  the  special  appellant  to  appear  as  a  wit- 
ness in  the  Court  of  first  instance  when  he 
was  summoned  by  that  Court  to  do  so.  It 
has  been  strongly  argued  that  a  person 
standing  in  the  position  of  the  defendant 
has  a  prejudice  t«  appear  as  a  witness  in  a 
Court  of  Justice.  I  do  not  wish  for  one 
moment  to  interfere  with  the  honest  preju- 
dices of  pnrties,  however  erroneous  those 
prejudices  might  be.  But  I  cannot  allow 
those  prejudices  to  interfere  with  the  due 
administration  of  justice.  When  parties 
who,  upon  then*  own  showing,  appear  to 
have  the  best  knowledge  of  the  facts  con- 
nected with  their  case  refuse  to  give  their 
own  evidence  after  being  duly  summoned 
by  the  Court  to  do  so,  they  have  no  right 
whatever  40  complain  if  the  Court  refuses 
to  believe  the  testimony  of  their  menials 
and  dependants. 


It  has  been  further  Argued  that  the  first 
Court  having  condoned  the  conduct  of  the 
special  appellant,  the  Lower  Appellate  Court 
was  wrong  in  relying  upon  that  conduct  in 
support  of  his  decision.  I  do  not  see,howevery 
that  the  Lower  Appellate  Court  has  commit- 
ted any  error  in  law  in  doing  so.  If  the  Lower 
Appellate  Court  had  decided  the  case  ex-parU 
against  the  defendant,  special  appellant, 
on  the  ground  of  his  refusal  to  appear  as  a 
witness  in  the  Court  of  first  instance,  this 
contention  might  have  stood  on  a  different 
footing.  But  all  that  the  Lower  Appellate 
Court  appears  to  have  done  is  to  take  the 
whole  evidence  produced  on  the  record  in 
conjunction  with  the  refusal  of  the  special 
appellant  to  give  his  own  evidence,  and  I 
think  that  it  was  fully  justified  in  adopting 
this   course. 

For  the  above  reasons,  I  would  reject  this 
special  appeal  with  costs. 

Ainslie^  J. — I  only  wish  to  add  this  remark 
to  those  of  my  learned  colleague, — that  the 
case  last  cited  by  Mr.  Money,  which  is  to  be 
found  in  Weekly ,  Reporter,  Volume  III, 
page  176,  was  not  remanded  on  the  ground' 
that  the  Subordinate  Judge  had  failed  to 
meet  the  arguments  of  the  first  Court. 
The  grounds  of  remand  were  that  there 
were  some  mis-statements  of  facts  in  the 
judgment  of  the  lower  Court,  and  the  Judges 
of  this  Court  thought  it  possible  that 
those  mistakes  might  have  had  a  material 
effect  on  the  decision  of  the  lower  Court. 
They  therefore  remanded  the  case  to  the 
lower  Court  for  a  fresh  trial.  They  then 
continued  : — "  We  think  the  Principal  Sud- 
"  der  Ameen  should  enter  into  the  case 
'*  and  record  his  reasons  for  arriving  at  his 
**  conclusions  ;  "  that  is  to  say,  having  first 
remanded  the  case,  they  pointed  out  to  the 
Principal  Sudder  Ameen  that  it  would  be 
desirable  that  he  should  give  his  own  rea- 
sons and  arguments  for  the  conclusions 
that  he  arrives  at.  They  did  not,  however, 
make  this  the  ground  of  remand,  and  for  my 
own  part  I  entertain  great  doubts  whether 
the  meagreness  of  a  judgment  warrants  this 
Court  in  remanding  a  suit  for  re-trial.  Even 
if  it  do  so  in  any  case,  I  conceive  that  it 
can  only  be  when  there  is  nothing  in  the 
judgment  of  the  Lower  Appellate  Court  to 
show  that  it  has  considered  the  evidence* 

In  the  present  case,  however,  the  Subor- 
dinate Judge  has  evidently  looked  into 
the  whole  of  the  evidence,  although  he  has 
not  recorded  the  whole  of  it  in  detail  io 
his  judgment. 
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The  5th  June  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  Onoocool 
Chunder  Mookerjee,  Judges. 

Bevtews— Section  103  Act  VIIX  (B. 
CO  1869— RerbearlnflT— Seotion  119, 
Civil  Procedure  Code. 

Case  No.  99  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  ike  Judge  of  Dacca,  dated  the  I9th 
December  1870,  affirming  an  order  of 
the  Moonsiff  of  Muksoodpore^  dated  the 
Z\st  August  1870. 

Durpo   Monee  Gooptea   (Judgment-debtor) 
Appellant, 

versus 

Tara  Churn  Sein  (Decree-holder) 
Respondent. 

Baboo  Grija  Sunkur  Mojoomdar 
for  Appellant. 

No  one  for  Respondent. 

ddeHon  lOa  Act  VIH  (B.  G)  of  1869  applies  only  to 
reviews,  and  not  to  applications  for  a  re-hearing  where 
4eciaioiui  have  been  passed  ex-parU,  Cases  of  the  latter 
description  are  governed,  under  Section  84,  by  Sec- 
tion 119  Act  VIII  of  1859. 

Jackson,  /.— Wb  differ  from  the  Judge 
in  the  view  he  has  taken  of  the  provisions 
of  Act  VIII  of  1869,  B.  C.  Section  103 
of  that  Act  applies  to  applications  **for  a 
*•  review  of  any  judgment  or  order  passed 
"  in  any  suit  brought  under  the  provisions 
**  of  this  Act."  It  does  not  apply  to  appli- 
cations for  a  re-hearing  of  a  suit  which  has 
been  decided  ex-parte  against  the  defendant. 
Sections  referring  to  re-hearing  of  ex-parte 
decisions  and  to  review  of  judgment,  both 
in  Act  VIII  of  1859  and  also  in  Act  X 
of  1859,  were  distinct  and  separate.  Sec- 
tion 103  Act  VIII  of  1869,  B.  C,  applies 
only  to  reviews;  and  Sectibn  119  of  Act 
VIII  of  1859  will,  under  the  provisions  of 
Section  84  of  Act  Vin  of  1869,  B.  C, 
apply  to  applications  for  a  re-hearing  in 
cases  in  which  decisions  have  been  passed 
ex-parte. 

We  remand  this  case  to  the  Judge  to  be 
returned  to  the  first  Court  for  a  fresh 
iriak 


Costs  will  abide  the  resnlt. 

Mookerjee,  J. — In  this  case,  the  Court* 
below  are  evidently  wrong  in  the  view  tfiey 
have  taken  of  the  law,  Act  VIII  of  1869» 
B.  C.  The  plaintiffs  instituted  this  suit  on 
the  23rd  of  May  1870  for  arrears  of  rent 
in  the  Co^rt  of  the  Moonsiff  under  the 
provisions  of  Act  VIII  of  1869,  B.  C. 
An  ex'parte  decree  was  passed  in  their  favor 
on  the  6th  June  following.  Plaintiff  then 
sued  out  execution  of  this  decree  and  at- 
tached certain  properties  belonging  to  the. 
judgment-debtor  on  the  JOih  Srabuo  1277.. 
On  the  25th  Srabnn,  which  corresponds  tO: 
the  13th  August  1870,  the  defendant  filed, 
a  petition  in  the  Court  under  Section  119 
of  the  Procedure  Code,  praying  to  set  aside 
the  eX'parte  decision  passed  against  him  on 
the  ground  that  he  had  no  notice  either  of 
the  suit  or  the  decree.  This  application,  it. 
is  admitted,  was  made  within  30  days  after 
a  process  of  attachment  was  executed  by  the 
decree-holder  to  enforce  the  ex'p^irte  judg-, 
ment.  The  Moonsiff  was,  therefore,  bound, 
to  proceed  under  the  provisions  of  this 
Section  and  determine  whether  the  sum- 
mons was  or  Was  not  duly  served  on  the 
applicant.  Instead  of  doing  so,  the  Moon- 
siff states  that  inasmuch  as  there  is  no. 
distinct  provision  in  Act  VIII  of  1869, 
B.  C,  like  the  provisions  of  Section  58  of 
Act  X  of  1859,  or  of  Section  119  of  Act 
VIII  of  1859,  he  cannot  allow  this  appli- 
cation. He  holds  that  the  only  Section  in ' 
this  law  of  the  Bengal  Council  which  pro- 
vides for  an  application  for  a  re-hearing  pr 
re-consideration  of  a  judgment  passed  under 
it,  is  Section  103  of  that  Act  which  re- 
quires that  no  petitions  for  a  review  of  a '' 
judgment  or  order  passed  in  any  suit  under' 
the  provisions  of  this  Act  shall  be  received ' 
after  the  expiration  of  thirty  days  from  the 
date  of  snch  order  or  judgment. 

The  Moonsiff,  therefore,  was  of  opinion 
that  the  application  of  the  judgment-debtor 
was  beyond  time,  having  been  preferred  30 
days  after  the  date  of  the  judgment,  which 
WAS  passed  in  this  case  on  the  6th  of  June 
1870. 

The  Judge  also  appears  to  have  fallen 
into  the  same  mistake.  Both  the  Courts 
seem  to  me  to  have  lost  sight  of  Section 
34  of  Act  VIII  of  1869  or  to  have  mis- 
apprehended its  protvisions.  Section  34  laya 
down  that  "  save  as  in  this  Act  is  other* 
*<  wise  provided,  suits  of  every  description 
<(  brought  for  any   cause  of  notion  arising^ 
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*'  under  this  Act  and  all  proceedings  there- 
**  in,  shBll  be  regulated  by  the  Code  of 
"  Civil  Procedure  passed  by  the  Governor- 
**  General  in  Council  being  Act  No.  VIII 
"  of  1859,"  &c.,  &c. 

In  the  Act  of  the  Bengal  Council  there 
is  no  proTison  separately  made  for  applica- 
tions to  set  aside  ex'parte  decisions  passed 
by  the  Court,  but  yet  it  is  clear  that  such 
decision  must  be  set  aside  when  it  is  proved 
that  the  summons  had  not  been  duly  served 
on  the  defendant  as  required  by  law,  for  a 
Civil  Court  will  not  receive  an  appeal  from 
a  judgment  passed  ex-parte  against  a  defend- 
ant who  has  not  appeared  or  from  a  judg' 
meat  passed  against  a  plaintiff  by  default 
for  non-appearance,  unless  there  was  an 
application,  though  unsuccessful,  under  the 
provisions  of  Section  119  of  the  Procedure 
Code. 

It  is,  therefore,  obvious  that  the  Legisla- 
ture clearly  intended  that  the  procedure  on 
applications  to  set  aside  ex-parte  judgments 
should  be  the  same  as  is  provided  for  by 
Section  119  of  Act  VIII  of  1859. 

By  Section  34  of  the  aforesaid  Act  of  the 
Bengal  Coancii  a  clear  provision  is  made  to 
the  effect  that,  where  the  Act  does  not  other- 
wise provide,  all  suits  brought  under  Act 
VIII  of  1869  shall  be  regulated  by  the  Code 
of  Civil  Procedure  and  **  that  all  the  pro- 
visions of  that  Act"  shall  apply. 

There  is  little  doubt,  however,  that  Sec- 
tion 103  of  Act  VIII  of  1869,  B.  C, 
applies  merely  to  applications  for  review 
of  judgment  and  not  to  applications  to  set 
aside  ex-parte  decisions.  The  Legislature, 
being  of  opinion  that  the  procedure  laid 
down  in  Act  VIII  of  1859  should  not  be 
made  applicable  to  applications  for  review 
preferred  in  cases  decided  under  the  pro- 
Tisious  of  Act  VIII  of  1869,  B.  C,  made 
a  separate  provison  by  enaciing  Section 
103,  which  limits  the  period  within  which 
Buoh  applications  should  be  made  to  30 
days,  instead  of  90  days  as  provided  for  in 
Section  377  of  the  Civil  Procedure  Code. 
In  Gases  where  a  review  is  applied  for  of 
•  judgment  passed  under  the  Act  of  1869, 
the  Civil  Court  must  follow  Section  103 
of  that  Act,  and  not  Section  376  or  377  of 
Act  VIII  of  1859,  because  a  different  pro- 
cedure is  made  by  the  Benjfal  Act,  and 
under  Section  34  that  procedure  must  be 
followed. 


I  would,  therefore,  .remand  this  case  to 
the  Court  of  the  Moonsiff  for  an  inquiry 
and  adjudication  of  the  application  made 
by  the  defendant  under  the  provisions  of 
Section  119  of  the  Civil  Procedure  Code. 
The  costs  of  his  appeal,  which  we  assess  at 
2  gold  mohurs,  will  abide  the  final  result 
of  this  litigation. 


The  6th  June  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 
Judges, 

aeTeraloner— Cause  of  actloa. 

Case  No.  290  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugutpore, 
dated  the  \^th  December  1870,  reversing 
a  decision  of  the  Moonsiff  of  Tegrah^ 
dated  the  \%th  May  1870. 

Sooruj  Bnnsee  Koonwar  (one  of  the  Defend- 
ants) Appellant^ 

versus  , 

Moheeput   Singh  (Plaintiff)  Respond^U 

Mr.  C.  Gregory  and  Doorga  Doss  Dutt  for 

Appellant. 

Baboo  Ml  Madhub  Sein  for  Respondent. 

The  mere  execution  and  registration  of  a  deed  as  be- 
tween strangers,  without  any  ulterior  act  directed 
against  a  Hindoo  widow  in  possession,  or  against  the 
reversionary  heir  or  his  possession,  cannot  give  the  latter 
any  cause  of  action  or  entitle  him  to  ask  for  a  declara- 
tory decree. 

Bayley,  J.—l^  this  case,  we  think  that 
the  first  and  second  grounds  of  special 
appeal  must  prevail.  The  facts  are  briefly 
these  :— The  plaintiff  comes  in  as  the  re- 
versioner of  the  widow  of  oue  Nund  Ltll, 
the  son  of  Sheoburn  Lall.  He  sued  for  the 
declaration  of  his  title  by  setting  aside  a 
kobala  dated  the  25th  March  1867  from 
one  Mussamut  Champa  Koonwar,  daughter  of 
Reetburn  Sahee,  and  others,  propounded  by 
the  defendant.  The  plaintiflF  does  not  sue 
for  confirmation  of  possession  ;  on  the  con- 
trary, his  allegation  is  that  his  possession  is 
undisturbed.  It  is  also  a  fact  that  the 
widow  of  Nund  Lall,  the  tenant  for  life,  i« 
in  possession.  The  suit  is  not  brought  to 
set  aside  any  alienation  made  by  her,  or 
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niiy  direct  act  of  waste  or  injury  to  the 
property  whicii  might  affect  the  rights  of 
the  plaintiff  as  the  widow's  reversioner. 
What  is  pressed  upon  us  by  the  respond- 
ent is  that  although  tlie  name  of  Eeet- 
burn  was  nsed  as  that  of  the  recorded  pro- 
prietor of  the  property  and  his  widow  exe* 
cated  the  deed  to  defendants  set  up  by  them, 
still  the  real  proprietor  was  Sheoburn,  the 
father  of  Nund  Lai),  whose  widow  is  the 
tenant  for  life  ;  in  other  words,  that  the  act 
of  Beetbarn's  widow  must  be  deemed  no 
legal  act  as  the  property  was  not  Reetburn's 
at  all,  but  Sheoburn's  only.  Now  the 
late  Chief  Justice,  in  a  case  reported  at 
Hay's  Reports,  Volume  II,  page  608, 
held  that  a  reversioner  ought  to  sue, 
not  upon  some  contingent  and  uncertain 
right  which  may  never  accrue  to  him,  but 
upon  some  positive  right ; — and  further  that 
was  a  case  of  alleged  improper  alienation 
by  the  widow  herself.  In  the  present  case, 
however,  it  is  not  pretended  that  there  was 
any  sucli  alienation  or  any  waste  by  the 
widow  affecting  plaintiff  as  her  reversioner. 
The  mere  execution  of  a  deed  or  registration 
of  it  as  between  strangers  without  any 
ulterior  act  directed  against  the  plaintiff  or  his 
possession,  or  against  the  widow  and  her  pos- 
sessiou,  can  in  no  way  give  the  plaintiff  a 
cause  of  action  at  this  stage.  It  would  be 
contrary  to  all  judicial  rules  to  express  any 
further  opinion  in  the  case,  as  we  are  asked 
to  do,  at  the  present  stage  of  the  litigation 
and  as  the  case  at  present  stands  before 
us.  It  must  be  left  to  the  plaintiff  when 
auy  real  cause  of  action  or  reversionary 
right  accrues  to  him  to  take  such  steps  as 
he  is  then  advised.  As  the  case  stands  at 
present,  we  think  the  judgment  of  the  Lower 
AppelUte  Court  must  be  reversed,  and  the 
plaintiff's  suit  dismissed  as  brought  without 
any  existing  cause  of  action  and  with 
ftU  costs. 


The  6th  June  1871. 

Preient : 

The  Hon*ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Znterr^ntlon— Section    73  Act  VXZX 
of  1899. 

Case  No.  2608  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Sarun,  dated  the  14<A  Sep- 
tember 1870,  modifying  a  decision  of  the 
Subordinate  Judge  of  that  District, 
dated  the  2Ut  March  1870. 


Suligram   Singh    and    another    (Plaintiffs) 
Appellants^ 

versus 

Gheenoo   Singh  and  another  (Defendants) 
Respondents* 

Baboo s  Romesh  Chunder  Hitter  and  Bama 
Churn  Banerjee  tor  Appellants. 

Baboo  Mohesh   Chunder  Chowdhry  for 
Respondents. 

PlaintiflPi,  having  saoceeded  in  a  suit  for  foreclosure 
of  a  mortgage,  by  a  conditional  bill  of  sale,  of  a  share 
of  two  mouzahsf  then  sued  for  possession  and  re^stra- 
tion  of  names  as  proprietors.  Whilst  this  suit  wa« 
pendinfiT,  certain  parties  intervened  fend  asked  to  be 
made  parties  under  Section  78,  Code  of  Civil  Procedure, 
on  the  ground  that  plaintiffs*  vendors  were  not  enti- 
tled to  the  full  share  claimed  as  they  themselves  had 
purchased  a  portion  thereof. 

Held  that  the  Court  exercised  a  wise  and  proper 
discretion  in  allowing  the  intervenors  to  be  made  par- 
ties, for  a  decree  in  plaintiflb'  favor,  though  not  legally 
binding  on  them,  would,  nevertheless  have  caused 
them  great  difficulty  in  all  niatters  of  rent. 

Glover,  J.— 'The  accompanying  genealogi- 
cal table  will  be  of  use  in  setting  out  the 
facts  of  this  case. 


n 


s    {& 


^1 


L! 


The  plaintiffs 
sue  for  possession 
of  a  10}  pie  share 
of  mouzahs  Mee- 
tapore  and  FunBa, 
mortgaged  to 
them  by  a  condi- 
tional bill  of  sale 
by  Backoo  Roy 
and  others  (de- 
srendant  of  Mtiu* 
gulRoyondEaloo 
Roy)  in  1863.  A 
foi  eclosure  suit 
was  brought  after 
the  year  of  grace, 
and  plaintiffs  now 
ask  for  possession 
and  registration 
of  names  as  pro- 
prietors. 

The  original 
defendants,  that 
is  the  mortga- 
gors, denied  the  mortgage,  and  raised  various 
pleas  relating  thereto,  into  which  it  is  not 
necessary  for  us  to  enter  inasmuch  as  these 
defendants  preferred  no  appeal  against  the 
first  Court's  decision  upholding  the  coudi- 
tional  bill  of  sale* 
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Whilftt  the  suit  was  pending,  however, 
the  present  special  respondents  intervened, 
and  asked  to  be  made  parties  under  Section 
73  of  the  Procedure  Code,  on  the  ground 
that  the  plaintiffs'  vendors  were  not  entitled 
to  Ik  10}  pie  share  of  the  estate,  but  only  to 
%  7  pie  share.  They  claimed  to  have  them- 
selves purchased  a  7  pie  share  from  Sree 
Kishen  Roy  and  Gunga  Roy  in  1270,  which 
would  only  leave  a  7  pie.  share  for  the 
plaintiffs. 

The  table  given   above  shows   that  thoi 
original  owner   held  a  1  anna  9  pie   share. 
X)b  his  death  the  property  admitttedly  went 
to  his  three  sons,  Mednee,Mungul,  and  Ealoo, 
in  shares  of  7  pie  each. 

And  here  begins  the  divergence.  Plaintiff 
says  that  Mungul  bad  two  sons,  Sree 
Kishen  and  Domah,  who  succeeded  to  a  3| 
pie  share  each,  and  that  Ainee  Roy,  the 
son  of  Kaloo,  had  also  two  sons,  Gunga  and 
Lall  Roy,  who  got  each  3}  pies. 

The  defendants  aver  on  the  contrary  that 
Mungul  and  Ainee  had  each  only  one  son, 
— Sree  Kishen  in  the  one  case  and  Gunga 
in  the  other, — and  that  these  succeeded  to  a 
7  pie  share  each,  half  of  which  or  an  aggre- 
gate of  7  pie  they  sold  to  the  defendants  ; 
that  they,  defendants,  are  in  possession  of 
ihis  share  and  pay  the  Government  revenue 
on  it. 

'  The  turning  point  of  the  case  therefore 
was, — had  Mungul  and  Ainee  two  sons  each, 
or  only  one?  If  they  had  two,  it  is  clear 
that  the  half  of  the  son's  shares  would 
amount  to  3^  pie  only,  and  not  7  pie,  and 
that  the  vendors  of  the  plaintiffs  would 
have  had  the  share  which  they  mortgaged 
to  them. 

The  Subordinate  Judge  decided  for  the. 
plaintiffs.  But  the  Judge,  on  the  appeal  of 
the  intervening  defendants,  held  first  that 
the  plaintiffs  had  not  proved  their  vendors' 
right  to  any  thing  more  than  a  7  pie  share  ; 
and  secondly,  that  the  defendants  had  shown 
"  by  evidence,  documentary  and  oral,  that 
"  they  have  all  along  been  in  possession  of 
'*  the  7  pie  share  and  have  paid  the  Govern- 
"  ment  revenue  thereon."  The  words  used 
by  the  Judge  "  all  along"  refer  to  the  date 
of  the  defendant's  purchase,  viz,,  A.  D.  1810. 
The  Judge  went  fully  into  the  documentary 
evidence  adduced,  and  held  that  the  plaintiffs 
kad  not  established  Domah  Roy  and  Lall 
Roy's  parentage.  He  gave  them,  therefore, 
A  decree  for  a  7  pie  share  only. 


They  now  appeal  specially,  urging— 

(1.)  That  the  intervening  third  parties 
ought  not  to  have  been  made  defendants 
under  Section  73  Act  YIII  of  1859  $  that 
the  Subordinate  Judge  had  no  power  so  to 
admit  them,  and  that  therefore  his  whole 
proceedings  were  void  by  reason  of  want 
of  jurisdiction. 

(2.)  That,  if  they  were  rightly  admitted 
as  defendants,  the  onus  should  have  been 
placed  on  them,  and  not  on  the  plaintiffs ; 
they  being  volunteers  asking  to  be  made 
parties,  should  have  been  made  to  prove 
their  own  title.    And,-— 

(3.)  That  if  the  onus  were  on  them,  the 
Judge's  decision  shows  dearly  that  they 
were  unable  to  support  it. 

In  support  of  the  first  objectiop  (which 
we  may  observe  was  not  the  subject  of  ap- 
peal to  the  Judge),  the  special  appellant's 
pleader  relies  on  the  ruling  of  this  Court 
in  the  case  of  Joy  Gobind  Doss  versus 
Go wree  Pershad  Shaha,  VII  Weekly  Report- 
er, p.  202, — where  it  was  laid  down  (hat  no 
one  claiming  a  title  adverse  to  those  set  up 
by  the  plaintiff  and  defendant  in  a  suit 
should  intervene  and  be  introduced  into  th^ 
suit,  inasmuch  as  he  would  not  be  affected 
by  the  result  of  the  suit. 

This  ruling,  however,  was  much  discuss- 
ed in  Kalee  Pershad  Singh  versus  Joy 
Narain  Roy,  XI  Weekly  Reporter,  p. 361,  one 
of  the  learned  Judges  (Mr.  Justice  L.  8. 
Jackson)  being  one  of  those  who  had  de- 
cided the  case  of  Joy  Gobind  Doss,  and 
its  meaning  explained.  The  order  in  that 
case  was  construed  to  mean  that  where  a 
party  claimed  adversely  to  both  plaintiff  and 
defendant  and  was  not  a  party  to  the  seit, 
he  could  not  in  law  be  bound  by  the  deci- 
sion and  would  not  be  likely  to  be  affected 
by  the  result.  By  "  claiming  adverselj" 
was  intended  a  claim  to  exclude  the  actual 
parties  to  the  suit  altogether  from  any  share 
or  interest  in  the  subject-matter  of  the  suit. 
It  was  also  laid  down  that  the  law  did  not 
prohibit  the  decision  of  questions  between 
rival  defendants  in  all  cases,  and  that  Section 
73  of  the  Procedure  Code  was  intended  to 
leave  Courts  a  discretion  in  cases  where 
interveners  apply  to  be  made  parties  to  a 
suit ;  and  further  that  the  worda/'  persons 
who  may  be  likely  to  be  affected  by  the  re- 
sult" did  not  mean  only  '<  persons  oft  whom 
the  result  was  legally  binding.*' 
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We  take  this  to  be  the  explanntioo  of  the 
Gouri's  jadgment  in  Joy  Gobind  Doss'  case, 
And  we  are  quite  wilHog  to  follow  it,  for  it 
h  easj  to  conceive  many  cases  (especially 
in  this  country)  where  a  third  party^  ai- 
thoagh  not  legally  bound  by  a  decision  pass- 
ed inter  alios  might  be  put  to  the  greatest 
inconvenience,  if  not  loss,  by  not  being  al- 
lowed to  intervene  under  Section  73.  lo 
the  present  case,  the  suit  was  for  a  specific 
share  of  an  undivided  estate.  If  the  present 
special  respondent  had  not  been  allowed  to 
appear,  the  result  of  a  decree  in  plaintiff's 
favor  would  have  been  great  difficulty  in 
t\\  matters  of  rent.  The  plaintiff,  declared 
by  a  decree  of  Court  to  be  the  owner  of  a 
lOj^  pie  share  of  the  estate,  would  have  sued 
the  ryots  for  that  proportion  of  rent ;  and 
in  every  case  the  defendants,  special  respond- 
ents, who  have  been  found  to  be  the  real 
owners  of  a  portion  of  that  share,  would  have 
been  forced  iiito  Court  and  have  been  forcibly 
obliged  to  bring  a  regular  suit  to  establish 
their  right  to  collect  their  share  of  the  rent. 
The  decree  itself  would  not  have  affected 
the  special  respondent,  but  the  result  of  that 
decree  would  have  done  so  most  injuriously, 
and  we  think  that  the  Court  below  exercised 
a  very  wise  and  proper  discretion  in  allow- 
ing them  to  be  made  parties  to  the  suit. 

Then  as  to  the  onus.  The  decision  in 
Jasrdanund  Misser  versus  Hamed  Russool, 
X  Weekly  Reporter,  p.  52,  lays  it  down  that 
an  intervener,  claiming  as  against  a  plaintiff 
and  being  made  a  defendant  under  Section 
73,  has  to  support  the  ground  of  interven- 
tion and  to  prove  his  claim. 

Now,  in  the  present  case,  the  Judge  has 
found  that  the  intervening  defendants  did 
prove  their  title  to  a  7  pie  share  of  the 
property.  He  says  : — **  They  (t.  e.  the  inter- 
**  vening  defendants)  have  shown  by  evi- 
**  dence,  documentary  and  oral,  that  they 
**  have  all  along  been  in  possession  of  the 
'*  7  pie  share,  and  have  paid  Government 
•*  revenue  thereon." — If,  therefore^  the 
en  OS  was  on  the  defendants,  it  is  clear  that 
in  the  Judge's  opinion  they  had  been  able  to 
support  it.  And  this  disposes  of  the  third 
groand  of  appeal  as  well  as  of  the  second. 

We  do  not  think  it  necessary  to  go  in 
detail  through  the  documentary  evidence, 
or  to  dispose  of  the  special  appellant's  ob- 
lectioos  as  to  the  way  in  which  the  Judge 
has  construed  it ;  for  quite  apart  from  such 
considerations,  the  finding  of  the  Court 
.below  would  be  fatal  to  the  plaintiff^s  claim, 


inasmuch  as  the  Judge  has  found  that  the 
defendants  have  been  in  possession  of  the 
share  they  claim,  under  an  unchallenged 
tide  of  more  than  50  years.  This  length 
of  possession  would  of  itself  give  them  an 
indefeasible  title  to  the  share  as  against 
the  plaintiffs,  even  if  they  had  not  been 
fbond  to  have  a  good  title  in  other  ways* 

The   special    appeal  is    dismissed   with 
costs. 


The  6th  <  June  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  aud  F.  A.  GHover, 
Judges. 

WaasUat— CnltiTfttor'a  elalm. 

Case  No.  2724  of  1870. 

Special  Appeal  from  a  decision  passed  dp 
the  Additional  Judge  of  Tirhoot,  dated 
the  22nd  August  IS70,  affirming  a  de- 
cision of  the  Subordinate  Judge  of  thai 
District,  dated  the  30th  April  1870. 

Nursingh  Roy  and  others  (Plaintiff's)  Ap^ 
pellantSf 

versus 

Mr.    John    Anderson     (Defendant)     Ae- 
spondent. 

Baboos  Bama  Churn  Banerjee  and  Taruek 
Nath  Pallit  for  Appellants. 

Ur.  B.   JS.    Twidale  and  Baboo  Sreenatli 
Doss  for  Riespondent. 

Where  the  party  recovering  possession  of  land  of 
which  he  was  wrongfully  dispossessed,  and  claiming 
wassilat,  is  himself  the  cultivator,  he  is  entitled  to  re- 
cover the  profits  which  he  would  have  made  ont  of  the 
land  by  the  cultivation,  had  he  not  been  diitposseesed. 

Kempt  J. — The  plaintiff  is  the  special  ap« 
pellant.  He  appears  to  have  obtained  a  de* 
cree  for  possession  as  against  the  defendant 
that  possession  being  a  wrongful  one,  and 
he  also  appears  to  have  recovered  mesne 
profits  of  the  12  annas  kist  of  the  year 
1274.  The  present  suit  is  brought  for  the 
remaining  4  annas  kist  of  1274  and  for  the 
years  1276  and  1276,  the  claim  being 
rupees  3.629-2-9.  The  plaint  states  that 
(he  plaintiff  was  the  cultivator  of  some  72 
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beegahs  for  which  he  pnid  rent  to  his  co- 
fiharers  ;  that  they  let  out  these  72  beegahs 
ID  ticca  to  the  factory  of  which  the  defend- 
ant is  the  manager  or  proprietor  ;  that  on 
the  terminatioi^  of  the  lease  the  factory 
refused  to  give  up  possession  ;  and  that  by 
their  refusal  and  wrongful  holding  over  of 
the  land,  the  plaintiffs  have  been  deprived 
of  the  profits  which  they  would  otherwise 
have  made  by  their  own  cultivation  of  the 
lands.  Both  Courts  appear  not  to  have 
considered  the  frame  of  the  plaint  or  the 
position  of  the  plaintiffs.  They  appear  to 
have  blindly  adhered  to  the  ruling  laid 
down  in  Volume  IX,  Weekly  Reporter, 
(page  445)  by  the  Full  Bench,  without  con- 
sidering whether  that  decision  was  ap- 
plicable to  the  circumstances  of  the  present 
case  or  not.  Now,  it  is  very  clear  that  that 
case  as  well  as  the  other  cases  that  have 
been  quoted  proceed  on  the  principle  that 
the  party  claiming  the  wassilat  is  a  party 
who  is  receiving  rent,  and  not  a  party  who 
is  cuUivatiug  and  enjoying  the  full  profits 
of  the  land. 

The  decision  quoted  in  Volume  XIII, 
Weekly  Reporter  (page  37)  by  Justic^es 
li.  S.  Jackson  and  Mnrkby  appears  to  lay 
down  the  correct  principle,  and  we  may 
observe  that  Mr.  Justice  L.  S.  Jackson  was 
cue  of  the  Judges  who  sat  in  the  Full 
Bench  case  reported  in  Volume  IX.  In 
the  case  referred  to  in  Volume  XIII,^  the 
Judges  lay  down  the  rule  that  the  Full 
Bench  decision  in  Volume  IX  never  intend- 
ed to  lay  down  the  proposition  of  law  that  a 
man  who  was  himself  the  cultivator  was  not 
to  recover  the  profits  which  he  would  have 
made  out  of  the  land  by  his  cultivation  if  he 
should  be  wrongfully  dispossessed.  The 
decision  in  Volume  X,  Weekly  Reporter, 
page  463,  quoted  by  Baboo  Sreenath,  appears 
prima  facie  to  be  in  his  favour ;  but  the 
circumsiances  of  that  case  are  not  before  us, 
and  it  appears  also  that  in  that  case  the 
plaintiff  bad  certain  lands  which  were  in 
the  cultivation  and  occupancy  of  ryots  and 
that  a  portion  of  them  only  were  the  khas 
kamar  lauds  of  the  plaintiff.  In  this  case, 
the  plaintiff  states  in  his  plaint  that  the 
whole  area  of  72  beegahs  was  in  his  own 
cultivation,  and  that  he  enjoyed  the  profits 
of  the  crops  raised  therein  up  to  the  date  on 
-which  he  leased  the  lands  to  the  factory. 

The  case  must  therefore  go  back.  The 
Iiower  Court  will  find  in  the  first  place 
whether  the  plaintiff  did,  as  he  alleges, 
cultivate    thtrae    lauds    himself    before    he 


leased  them  to  the  factory  ;  nnd  if  so,  apply 
the  principle  laid  down  in  the  decision  re- 
ported in  Volume  XIII,  and  decide  what 
amount  of  mesne  profits  the  plaintiff  is 
entitled  to  recover. 

Costs  to  follow  the  result. 


The  7th  June  1871. 

Present : 

The    Hon'ble    E.    Jackson    and    Onoocool 

Chunder  Mookerjee,  Judges. 

Section  246  Act  VXZZ.  1859— Defee- 
tive  order— Ziimitatlon. 

Case  No.   7  of  1871. 

Special  Appeal  from  a  decision  passed  b^ 
the  Subordinate  Judge  of  Dacca^  dated 
the  Z\st  October  1870,  reversing  a  deci" 
sion  of  the  Moonsiff  of  Naraingunge^ 
dated  the  Zlst  March  1870. 

Jugobundhoo  Bose  (Plaintiff)  Appellant^ 

versus 

Sachya  Bibee  and  others  (Defendants) 
Respondents, 

Baboos  Ro/hesh  Chunder  Mitter  and  5ree- 
nath  Banerjee  for  Appellant. 

Baboo  Doorga   Mohun  Dass  for   Re- 
spondents. 

Where  a  claim  it  preferred  under  Sectioa  246,  Act 
YIII  of  1859,  and  the  Court  simply  releases  the  attach- 
ed property  without  making  any  inquiry  at  all  on  the 
pomts  specified  in  that  Section,  its  order  cannot  be  re* 
garded  as  an  order  under  the  Section  in  question,  and 
the  rule  of  limitation  there  laid  down  does  not  apply  to  a  • 
regular  suit  subsequently  brought  by  the  decree-holder. 

Mookerjee^  J. — The  facts  of  this  case  are 
extremely  simple.  Plaintiff  obtained  a 
money-decree  against  one  Mahomed  Jabid 
and  his  wife  Jetun  Bibee.  In  executioa 
the  disputed  property  was  attached  for  sale« 
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Oae  Saohya  Bibee,  the  sister  of  the  judg- 
■leDt-debtor  Mahomed  Jaliid,  preferred  a 
elfiim  to  the  property  under  Section  246  of 
Aci  VIII  of  1859,  on  the  ground  that  she 
had  purchased  the  same  from  the  debtor  and 
was  in  possession  thereof  at  the  time  when 
the  property  was  attached.  The  officer 
before  whom  the  claim  was  preferred,  how- 
eTer,  made  no  inquiry  under  the  provisions 
of  the  aforesaid  Section,  but  released  the 
property  from  attachment  on  the  Ist  of 
November  1865.  The  decree-holder  has 
instituted  this  suit  on  the  2nd  October  1869 
in  order  to  obtain  a  declaration  that  the  pro- 
perty belongs  to  the  judgment-debtors,  and 
that  the  kobalah  and  decree  pleaded  by  the 
sister  Sachya  Bibee  are  fraudulent  documents 
obtaioed  for  the  purpose  of  concealing  the 
property  from  the  creditors  of  the  judgment- 
debtors. 

The  defence  raised  the  plea  of  limitation 
under  Section  246.  On  the  merits,  the 
defendant  contended  that  the  kobalah  was  a 
honii  fide  document  executed  for  valuable 
consideration.  As  regards  the  merits  of  the 
case  there  is  no  doubt  whatever.  Both  the 
Courts  have  held  that  the  kobalah  is  a  color- 
able and  benamee  deed  executed  in  fraud 
of  creditors  and  that  the  judgment-debtors 
are  really  in  possession,  and  not  the  defen- 
dant. 

But  in  respect  to  the  question  of  limita- 
tion, the  first  Court  was  of  opinion  that  the 
provisions  of  Section  246  do  not  apply,  and 
that  the  suit  being  one  for  the  establishment 
of  the  right  of  the  judgment-debtors  could 
be  brought  within  12  years.  The  Moonsiff 
quotes  a  decision  of  a  Division  Bench  of 
this  Court  reported  in  VIII  Weekly  Report- 
er, page  73,  Rajah  Biahen  Prokash  Niirain, 
appellant,  versus  Babooa  Mi^ser  (Kemp  and 
Glover,  J.  J.) 

The  Subordinate  Judge  was,  however,  of 
a  different  opinion.  He  held  that  the  suit  is 
barred,  not  having  been  instituted  within  one 
jear  of  the  date  of  the  order  of  the  1st  of 
November  1865. 

Go  special  appeal,  it  is  contended  by 
Baboo  Romesh  Ch under  Mitter  that  the  suit 
is  not  barred,  inasmuch  as  there  has  been 
no  adjudication  under  the  provisions  of  Sec- 
tion 246  of  the  Procedure  Code;  that  the 
suit  is  not  brought  to  set  aside  any  order 
passed  in  the  execution  department ;  and 
that  a  suit  like  the  present  can  be  instituted 
at  any  time  the  decree-holder  is  informed  and 
believes  that  there  is    property  belonging 


to  his  debtor  held  and  enjoyed  by  him  in 
the  name  of  another  person,  provided  that 
the  decree  itself  is  not  barred  by  want  of 
prosecution  for  3  years  under  Section  20  of 
Act  XIV  of  1859.  For  the  respondent  it 
was  argued  that  the  order  of  the  1st  Novem- 
ber 1865  was  an  order  under  Section  246, 
inasmuch  as  it  appears  that  when  the  claim 
was  preferred  by  his  client  an  order  was 
passed  for  the  production  of  evidence,  and 
that  in  all  probability  evidence  was  produced 
by  his  client  to  prove  his  possession.  It  is 
however  admitted  by  Baboo  Doorgah  Mohun 
that  if  there  had  been  no  order  made  under 
the  provisions  of  Section  246,  the  plaintiff 
would  not  be  barred. 

On  referring  to  the  record  I  find  that  the 
officer  executing  the  decree  had  held  no 
investigation  whatsoever  according  to  the 
directions  enjoined  by  the  provisions  of  Sec- 
tion 246  of  Act  VIII  of  1859.  That  Sec- 
tion lays  down  that  "  in  the  event  of  any 
'*  claim  being  preferred  to  or  objection  offer- 
**  ed  against  the  sale  of  lands  or  any  other 
"immoveaHe  and  moveable  property  which 
'*  may  have  been  attached  in  execution  of  a 
*'  decree,  &c.,  as  not  liable  to  be  sold  in  exe- 
*'  cution  of  a  decree  against  the  defendant,  the 
*'  Court  shall  proceed  to  investigate  the  same 
*'with  the  like  powers  as  if  the  claimant 
'*  had  been  originally  made  a  defendant  to 
''the  suit,"  and  '*  if  it  shall  appear  to  the 
*'  satisfaction  of  the  Court  that  the  land  or 
"other  immoveable  or  moveable  property  was 
''not  in  the  possession  of  the  party  against 
"  whom  execution  is  sought  or  some  other 
"  person  in  trust  for  him  or  in  the  occupancy 
"  of  ryots,  &c.,  paying  rent  to  him,  at  the 
"  time  that  the  properly  was  attached,  &c., 
"  the  Court  shall  pass  an  order  for  releasing 
"the  said  property  from  attachment."  It 
also  provides  that  if,  on  the  other  hand,  it 
shall  appear  on  this  inquiry  that  the  property 
was  in  possession  of  the  party  against  whom 
the  execution  is  sought  as  his  own  propertjr^ 
or  was  in  the  possession  of  some  other  per- 
son in  trust  for  him,  the  Court  shall  dis- 
allow the  objection.  Then  the  Section  sajs 
that  "  an  order  passed  under  this  Section 
"  shall  not  be  subject  to  appeal,  but  the  party 
"  against  whom  the  order  may  be  given  shall 
"  he  nt  liberty  to  bring  a  suit  to  establish 
"  Ai^  right  at  any  time  within  one  year  from 
the  date  of  the  order.*' 

I  find  that  the  Court,  when  passing  the 
order  of  the  1st  of  November  1865,  had  made 
no  investigation  and  pronounced  no  decision 
as  to  whether  the  claimant  was  in  posaessiou 
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on  bis  own  aooount  or  id  trust  for  the  judg- 
ment-debtors. There  is  literally  no  sort  of 
ioquiry  as  to  who  was  in  possession  of  the 
property  at  the  time  of  the  attachment. 
The  kobalah  under  which  the  claimaot  based 
bis  title  and  possession  was  also  not  adduced, 
and  as  far  as  the  record  shows  no  witnesses 
were  examined.  The  order,  therefore,  of 
the  1st  November  1865  is  not  an  order 
under  Section  246,  and  I  am  consequently  of 
opinion  that  the  plaintiff  was  not  bound 
$0  come  into  Court  within  one  year  from  the 
date  thereof. 

The  words   "  the   order  which   may    he 
"  passed  by  the  Court  under  this  Section** 
appear  tome  to  contemplate  an  order  passed 
after  an  enquiry  duly  made  under    the   pro- 
visions  of    this    Section.    That   is,   if   the 
Court,  after  an  investigation  as  to  the  fact  of 
possession,  should  declare  that  the  claimant 
was  in  possession  on  his   own   account,    the 
decree-holder,  if  dissatisfied  with  this  order, 
may  contest  the  propriety  and   correctness 
of  it  by  a  suit  within  one  year  of  the  pass- 
ing of  it.     But  I  apprehend  that  if  a  Court 
does  not  moke   any   inquiry   at  all   on    the 
points  enumerated  in  Section  246,  but  simply 
rel^a^es   the    property   attached  because  a 
claim   has  been  preferred,   and    '*  it   is  not 
*'  shown   what    particular    portion    of  the 
^'  attached  property  is  claimed  by  the  claim- 
'^  ant,"^-which  appears  to  me  to  be  the  only 
reason  given  (if  it  can   be  said  to  be  any 
reason   at  all)  by  the   Moonsiff  for  passing 
the  order  of  the  1st   of  November    1865, — 
the  order  is  not  an  order  under  Section  246, 
but  is  a  simple  denial   of  the  inquiry   re- 
quired  to  be  made  under  this  Section.     It 
is  quite  clear  to  me  that   the  Court  in   the 
execution   case  wholly  failed  in   its  duty 
and  has   not  done   what  was  required  of  it 
by  the  law.     Such  an  order   is   ];iot  a  legal 
order,   for  there  is  no  adjudication  of  any 
matter  in  favor  of  the  claimant   which   the 
decree-holder  would  be  bound   to  set  aside 
within  the  time  prescribed  by  the  last  por- 
tion of  the  Section  afore*quoted« 


In  this  view  of  the  law  I  am  supported  by 
a  decision  of  Pundit  and  Campbell,  J.  J.,  in 
page  35  of  lY  Weekly  Reporter  ;  of  the  pre- 
sent Officiating  Chief  Justice  Norman  and 
Justice  Seton-Earr  in  page  252  of  VII 
Weekly  Reporter  ;  of  another  Division  Bench 
reported  in  XI  Weekly  Reporter,  page  131. 
There  is  also  a  decision  on  this  point  in 
III  Madras  High  Court  Reports,  page  139. 
In  another  decision  reported  in  page  73, 
VIJl  Weekly  Reporter,  the  Judges  distinctly 


held    that    even  if    the  order    was   elaar- 
ly  one  properly  passed  under   Section   246 
where  every  thing  turns  upon  the  fact  of  ^t 
bona  fide  possession,  that  still  the  decree* 
holder  is  not  barred  by   the   provisioas  of 
that  Section  from  bringing  a  suit  to  establish 
the  right'  of  the  judgment-debtor  after  the 
lapse  of  one  year  from  the  date  of  the  order 
under   Section    246.     In   a  later   decision, 
passed  by  a   Division   Bench  of  this   Court 
and    reported   in    XIV    Weekly    Reporter, 
page  367,  the  Judges  refused  to  hold    that 
the  suit  o(  the  claimant  was  barred,  inasmiMh 
as  they  held  that  the  order  disallowing  the 
objection   under   Section   246   was   not   an 
order   under  that   Section,    because  '*  there 
*'  was  no  decision  as   to   possession   ia    the 
'*  order  passed  on  the  plaintiff's  claim  under 
**  Section  246,"     Now   without  expressing 
any  opinion  whatever  as  to  the  construction 
of  Section  246,  t.  «.,  whether  the  limitation 
prescribed  by  it  affects  suits  brought  to  esta- 
blish the  right  of  the  judgment-debtor,  which 
is  a  matter  on  which  the  Court  in   the  exe- 
cution case  had  passed  no  decision  whatso- 
ever, or  whether  the  Section  simply  contem- 
plates suits  brought  expressly  to   set  aside 
an  order  under  Section  246,    contesting  the 
decision  on  the  point  of  bon&fide  possession 
only,  I  am  of  opinion  that   the  rule   of  one 
year's  limitation  does  not  apply  to   the   pre- 
sent case,  and  that  therefore   the  suit  is  not 
barred. 

Under  this  view  of  the  law,  it  is  not^ 
necessary  to  remand  the  case  as  both  the 
Courts  have  held  that  the  alleged  purchase 
by  Sachya  Blbee,  the  sister  of  the  judgment- 
debtor  Mahomed  Jahid,  is  a  benamee  and 
fraudulent  one  and  that  the  property  in  dis- 
pute is  the  property  of  the  judgment-debtor, 
and  as  such  liable  to  sale  in  execution  of 
the  decree  obtained  by  the  plaintiff*  against 
Mahomed  Jahid.  I  would,  therefore,  decree 
the  appeal  of  the  plaintiff  with  costs.  The 
effect  of  the  order  will  be  that  the  judgment 
and  decree  of  the  first  Court  will  stand  and 
the  appeal  of  the  defendants  to  the  Subordi- 
nate Judge  will  be  dismissed. 


Jachson^  J. — I  agree  with  my  learned 
colleague  that  no  decision  was  arrived  at 
within  the  terms  of  Section  246  Act  VIII 
of  1859  in  the  execution  proceedings  out  of 
which  this  case  arose,  and  that  the  limitation 
of  Section  246  is  therefore  inapplicable  to 
the  plaintiff's  suit.  The  plaintiff's  claim 
will,  therefore,  be  decreed  with  all  costs, 
the  decision  of  the  first  Court  to  that  effect 
being  restored. 
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The  7  th  Jane  1871. 
Present : 

The  HottT)le  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Applteatton  for  ezeoution— Copy  of  de- 
erao— Section  ZXZ  Act  VIZI.  1859 
-Section  15  Act  ZXZXX  of  1861. 

Case  No.  66  of  1871. 

Miscellaneous  Appeal  from  an  order 
passed  by  the  Officiating  Judge  of  East 
Burdwan,  dated  the  26th  November  1870, 
affirming  an  order  of  the  Subordinate 
Judge  of  that  District^  dated  the  9th 
August  1870. 

Modhoo  Doseia  (Decree-holder)  Appellant^ 

versus 

Nobin  Chonder  Boy  ( Judgmeat-debtor)   Re- 
spondent. 

Baboo    Bhowanee    Churn    Dutt    for    Ap- 
pellant. 

Buboos  Oopendro  Chunder   Bose  and  Raj- 
endro  Naraih  Bose  for  Respondent 

It  is  not  required  hy  Section  212  of  Act  VIII  of  1869 
and  Section  15  Act  XXIII  of  1861  that  a  copy  of  the 
decree  should  be  filed  when  an  application  is  made  for 
ezecatioa. 

KempyJ. — Thb  decree  in  this  caae  was 
passed  on  the  16th  of  December  1865.  It 
appears  that  the  decree-holder  in  May  1866 
realized  a  portion  of  the  amount  due  to  him 
under  the  decree.  Again  in  July  1866,  he 
attached  certain  properties  belonging  to  the 
judgment-debtor ;  in  short,  between  1865 
and  1866  he  was  proceeding  to  enforce  his 
decree  by  every  means  in  his  power.  Again 
in  1867  he  applied  to  execute  his  decree, 
but  his  application  was  rejected  on  the 
ground  that  the  decree^holder  bad  not  filed 
a  copy  of  the  decree. 

Both  Courts  have  gone  upon  this  ground 
that  it  is  the  duty  of  the  decree-holder  to 
file  a  copy  of  the  decree  of  which  execution 
is  sought,  and  he  not  having  done  so  they 
held  that  his  claim  was  barred. 

We  think  that  nnder  Section  212  of  Act 
VIII  of  1859  and  Section  15  Act  XXIII 
of  1861  the  Courts  below  are  wrong.  The 
Sftctious  referred  to  do  not  enact  that  the 
^Tte-bolder  must  file  copy  of  his  decree. 


He  is  to  file  an  application  drawn  tip  in 
a  certain  form,  and  he  is  to  state  the  mode 
in  which  the  assistance  of  the  Court  is  re- 
quired. Under  Section  15  Act  XXIII  of 
1861,  if  it  be  shewn  to  the  Court  that  the 
particulars  stated  in  the  application  which 
is  required  to  be  filed  under  Section  212  of 
Act  VIII  do  not  correspond  with  the  origi- 
nal decree,  the  Court  may  either  return  the 
application  for  correction  or  cause  the  neces- 
sary alteration  to  be  made  after  comparing 
the  application  with  the  original  decree. 
The  Judge  has  taken  a  wrong  view  of  this 
case.  We,  therefore,  reverse  his  order  and 
decree  the  appeal  with  costs. 

The  decree-holder  will  be  entitled  to  take 
OQt  execution  of  his  decree. 


The  7th  Jane  1671. 

Preset^ : 

The   Hon'ble   E.    Jaokson    and    Onoocool 
Chunder  Mopkeijee,  Judges, 

Docree^Conatrnetioa<— Koane  profits 
^Sections  196  aua  197,  Act  VXZX 
of  1859. 

Case  No.  105  of  1871. 

Uiscellaneous  Appeal  from  an  order  pasS" 
ed  by  the  Judge  of  Dacca,  dated  the  bth 
January  1871.  reversing  an  order  of  the 
Subordinate  Judge  of  that  Distriet, 
dated  the  ^\st  August  1870. 

Raesoonissa  Begum  (Decree- holder)  AppeU 
lanty 

versus 

Sharoda  Soonduree  Chowdhrain  and  others 
(Judgment-debtors)  Respondents. 

Baboos  Sreenath  Dass  and  Grish  Chunder 
Ghose  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee,  Rally 
Mohun  Dass  and  Grija  Sunhur  Moojoom- 
dar  for  Respondents. 

A  decree  of  a  Court  should,  under  Sections  196  and 
197,  Act  VIII  of  1859,  stete  whether  mesne  profits  are 
awarded  or  not,  and  it  should  distinctly  state  when  it 
reserves  anv  points  for  subsequent  enquiries  in  execu- 
tion of  the  decree,  what  those  points  are. 

A  decree  for  possession  was  construed  to  include 
mesne  profits  where  the  High  Court  was  satisfiwi  t^t 
it  was  the  intention  of  the  Court  which  passed  the 
decree  to  award  mesne  profits,  even  though  the  words 
"  mesne  profits  "  were  not  distincUy  expreased. 
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Jackson,  J* — This  is  an  appeal  from  an 
order  of  the  Judge  of  Dacca  passed  in  exe- 
cution of  decree.  The  suit  was  to  recover 
possession  of  certain  lands  and  for  mesne 
profits  for  those  lands  during  the  time  of 
dispossession.  The  suit  appears  to  have 
been  originally  decreed  so  far  back  as  the 
drd  September  1862.  But  it  vvas  remanded 
on  three  occasions  by  the  Judge,  and  was 
only  finally  decided  on  appeal  to  the  High 
Court  on  the  4th  January  1869.  The  result 
of  this  final  appeal  to  the  High  Court  was 
that  the  decision  of  the  Principal  Sudder 
Ameen  dated  the  8th  March  1866  was  con- 
firmed, and  that  decree  is  now  in  process 
of  execution. 

The  question  which  arose  before  both  the 
Courts  on  the  objection  of  the  defendant, 
was  whether  the  decree-holder  had  in  his 
decree  obtained  the  mesne  profits  which  he 
had  claimed.  Tlie  first  Court  interpreted 
the  decree  in  favor  of  the  decree-holder. 
It  held  that  the  decree  did  virtually,  though 
it  did  not  do  so  in  direct  words,  decree  to 
him  a  sum  of  rupees  590  for  mesne  profits 
up  to  the  date  of  suit,  and  left  the  question 
as  to  what  would  be  the  amount  of  mesne 
profits  subsequent  to  the  suit  open  to  subse- 
quent enquiries*  Tho  first  Court  decided 
this  point  upon  that  view  of  the  decree. 

The  Judge,  on  appeal,  does  not  very 
dearly  give  his  opinion.  But  he  thinks 
that  by  the  terms  of  the  decree  nothing  was 
decreed  for  wassilat.  This  does  not  very 
clearly  show  whether  he  means  that  was- 
silat was  altogether  omitted  from  the  decree, 
or  he  means  that  only  the  amount  of  was- 
silat was  t>mitted. 

The  special  appeal  to  this  Court  is  that 
there  has  been  a  misconstruction  of  the  de- 
cree, and  that  the  decree-holder  is,  under 
the  terms  of  the  decree,  entitled  to  wassilat, 
if  not  to  the  exact  amount  for  which  he 
sued,  at  least  to  have  the  proper  amount  as- 
certained in  execution. 

The  decree  has  been  read  to  us,  and  we 
find  that  it  is  in  these  terms  : — In  the  first 
place,  the  claim  of  the  plaintifi  is  decreed 
with  the  exception  of  a  particular  portion  of 
the  land  claimed.  The  decree  then  goes  on 
to  mention  the  particular  pieces  of  land  of 
which  the  plaintiff  is  to  obtain  possession 
and  on  which  his  possession  is  confirmed  ; 
and  without  making  any  direct  allusion  to 
mesne  profits,  it  goes  on  to  decree  the  ques- 
tion of  costs. 


The  question,  then,  for  oi^r  decision  is 
whether  the  words  **  the  claim  of  the  plain- 
tiff be  decreed  with  certain  exceptions," 
are  sufficieivt  to  carry  the  question  of  mesne 
profits  ;  and  if  they  do,  to  what  extent  they 
carry  the  decree  for  mesne  profits.  There 
is  no  doubt  that  there  is  great  looseness  in 
the  manner  in  which  decrees  for  mesne  pro- 
fits are  drawn  up  in  the  Courts  of  this  conn- 
try.  Reference  has  been  made  to  a  decision 
to  be  found  in  XV  Weekly  Reporter,  page 
293,  (which  is  a  case  very  similar  to  this) 
in  which  also  the  decree  did  not  distinctly 
declare  that  mesne  profits  ought  to  be  given, 
but  in  which  it  was  held  by  the  Division 
Bench  that  in  fact  the  mesne  profits  were 
decreed.  On  the  other  hand,  we  have  been 
referred  to  another  decision  to  be  found  in 
XI  Weekly  Reporter,  page  200,  in  which 
the  Chief  Justice  Sir  Barnes  Peacock  re- 
jected the  application  for  execution  for 
mesne  profits  when  the  decree  did  not  dis- 
tinctly declare  that  the  decree-holder  should 
obtain  mesne  profits. 

I  have  no  doubt,  looking  to  the  provision 
of  Sections  196  and  197,  that  the  Court 
should  distinctly  in  its  decree  state  whether 
it  decrees  mesne  profits  or  not ;  and  it 
should  equally  distinctly  state  when  it  re- 
serves any  points  for  subsequent  enquiries 
in  execution  of  the  decree  what  those  points 
are.  But  in  consequence  of  the  loose  man- 
ner in  which  decrees  of  our  Courts  are  some- 
times worded,  if  we  are  to  carry  out  these 
provisions  of  law  strictly,  extreme  injustice 
will  be  done  in  many  cases.  I  think,  there- 
fore, that  we  should  follow  the  Judges  who 
fiassed  the  judgment  in  the  case  in  XV 
Weekly  Reporter,  and  interpret  the  decree 
as  including  mesne  profits,  if  we  can  be 
satisfied  that  there  was  an  intention  on  the 
part  of  the  Court  which  passed  the  decree 
to  award  mesne  profits  even  though  the 
words  mesne  profits  are  not  distinctly  ex- 
pressed therein. 

The  words  in  this  case  are  undoubtedly 
sufficient.  The  claim  of  the  plaintiff  being 
decreed  and  mesne  profits  being  a  portion 
of  that  claim,  mesne  profits  may  be  said  to 
have  been  decreed.  To  satisfy  ourselves  of 
the  intention  of  the  Court,  we  have  looked 
to  the  allegations  of  the  parties  to  the  suit 
to  ascertain  whether  there  was  really  any 
dispute  upon  the  question.  This  is  a  case 
in  which  there  could  have  been  no  doubt 
whatever  upon  the  point.  It  was  an  or- 
dinary case  in  which  the  plaintiff  brought  a 
suit,  alleging  that  he  had  been  dispossessed 
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in  coDseqaence  of  an  erroneous  demarcation 
by  the  sarvej  authorities,  to  rectify  that  de- 
marcation and  to  recover  possession  of  the 
land.  The  defendant  declared  that  he  was 
entitled  to  these  lands  and  that  he  was  in 
possession  of  them.  Upon  these  issues,  if 
tlie  plaintiff  ohtained  a  decree  he  would 
have  been  clearly  entitled  to  the  mesne  pro- 
fits of  the  disputed  land  during  disposses- 
sion. At  the  same  time,  it  does  not  appear 
that  any  evidence  was  heard  upon  the  ques- 
tion of  the  amount  of  mesne  profits,  and 
therefore  it  is  very  clear  that  no  direct  de- 
termination was  come  to  us  to  their  amount. 
We  think  that  the  proper  mode  of  inter- 
preting this  decree  is  to  consider  that  mesne 
profits  were  awarded  to  the  decree-holder 
as  against  the  parties  who  had  dispossessed 
him  from  those  lands,  and  that  the  question 
of  the  amount  of  mesne  profits  was  left  to 
be  ascertained  in  execution  of  the  decree. 

However,  the  parties  themselves  or  their 
legal  agents  seem  to  us  very  much  to  blame 
ia  not  having  it  recorded  distinctly  that 
mesne  profits  were  given  ;  and  this  litiga- 
tion both  before  the  Judge  and  also  before 
this  Court  seems  to  have  been  caused  so  far 
by  the  neglect  of  the  decree-holder.  We 
think,  therefore,  that  we  ought  not  to  give 
costs  in  this  Court  or  in  the  Lower  Appellate 
Court. 

The  case  must  be  remanded  to  the  first 
Court  in  order  that  that  Court  may  ascer- 
tain the  amount  of  mesne  profits  to  which 
the  decree-holder  is  entitled  from  the  date 
of  dispossession  to  the  date  of  the  recovery 
of  possession. 

Uookerjee^  /. — I  am  also  of  opinion  that 
the  decree  awarded  mesne  profits  to  the 
plaintiff.  The  suit  was  for  possession  of 
land  with  mesne  profits.  The  decree  de- 
clared that  with  the  exception  of  the  lands 
of  Sagurberiah,  *Hke  rest  of  the  claim  is  de- 
creed ''  in  favor  of  plaintiff.  Among  that 
claim  was  undoubtedly  the  claim  for  was- 
silat,  and  I  think  therefore  that  that  claim 
was  also  decreed.  It  is  contended  by  the 
rsspondents*  pleader  that  when  costs  have 
been  separately  awarded,  and  wassilat  is 
not  distinctly  decreed,  wassilnt  cannot  come 
under  the  words  *'  the  rest  of  theclaimJ'  But 
the  plaint  claimed  mesne  profits  and  not 
costs.  Costs  are  not  generally  matters  of 
claim,  but  are  awarded  by  a  Court  in  its  dis- 
cretion for  the  purpose  of  indemnifying 
parties  to  on  action  for  expenses  incurred 


by  them  in  the  conduct  of  the  suit.  In  this 
case,  the  Court  which  passed  the  decree  of 
the  8th  March  1866  construed  its  own  decree 
and  held  that  the  decree  was  for  possession 
as  well  as  mesne  profits.  The  deci*ee,  how- 
ever, does  not  declare  or  specify  the  amount 
of  profits  awarded,  therefore  that  must  be 
ascertained  in  execution. 


The  8th  June  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  L.  S. 
Jackson  and  A.  6.  Macpherson,  Judges, 

Fofts^ftslon  (oonfirmation  or  rooovery) 
—Title— Zssaesa 

Case  No.  1  of  1871. 

Appeal  preferred  under  Section  15  of  the 
Letters  Patent  of  the  High  Court  of2Sth 
December  1865«  against  a  judgment  of  the 
Hon^hle  E,  Jackson  and  the  Hon^ble  Ohoo* 
cool  Chunder  Mookerjee,  twoof  the  Judges 
of  this  Court,  dated  the  20th  March  18*71, 
in  Special  Appeal  No.  1735  of  1870,  the 
said  Judges  having  been  equally  divided 
in  opinion.* 

Moulvie    Abdoollah   (Defendant) 
Appellant, 

versus 

Shaba  Mujeesooddeen  alias  Peeroo   Meeah 
(Plaintiff)  Respondent. 

Baboos  Romesh  Chunder  Mitter  and  Chun* 
der  Madhub  Ghose   for  Appellant. 

Baboos  Sreenath  Doss  and    Kalee  Mohun 
Doss  for  Respondent. 

Where  a  plaintiff  in  foim  seeks  for  confirmation  of  pos- 
session treating  himself  as  being  in  possession,  yet  sets 
out  and  states  circumstances  which  are  in  themselves  a 
dispossession,  namely,  that  a  suit  in  which  he  interven- 
ed under  Section  77  Act  X  of  1859  had  been  decid<4 
against  him  and  the  rent  adjudged  to  defendant,  the  suit 
should  be  treated  as  one  really  for  recovery  of  posses- 
sion. 

A  suit  for  confirmation  of  possession  on  adjudication 
of  a  particular  and  specific  title  distinctly  alleged,  where 
defendant  also  puts  forward  a  pedigree,  supported  by 
evidence,  at  variance  with  pedigrees  put  forward  by 
plaintiff,  is  not  sufiiciently  disposed  of  by  the  trial  of 
the  mere  question  of  possession  for  12  or  20  yean 
before  the  suit 


♦  16  W.  B.,  p.  286. 
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Norman^  C,  7. — The  plaintiff  brought 
this  suit  OD  17th  May  1869,  fbr  coDfirmatioB 
of  his  possession  by  deolaration  of  his  right 
in  10  annas  of  mouzah  Baroollah.  His  caae^ 
as  disclosed  in  his  plaint  and  written  state- 
ment,  is  that  the  entire  mouzah  Baroollah 
originally  belonged  to  Shah  Izrail,  upon 
whose  death  it  descended  to  his  daughter, 
Jumal  Bibee,  from  whom  it  came  on  her 
death  to  her  two  sons  Kumalooddeen  and 
Ruziooddeen  ;  that  Kumalooddeen  had  a  son 
named  Hamidooddeen,  and  Ruziooddeen  had 
two '  sons,  Noorooddeen  and  Waizooddeen, 
and  four  daughters,  Rohia  Bibee  and  three 
others,  of  whom  one,  Rohia  Bibee,  was 
married  to  Hamidooddeen  ;  that  Hamidood- 
deen  being  possessed  of  8  annas  and  Robia 
Bibee  of  2  annas  of  mouzah  Baroollah,  join- 
ed in  granting  a  hihbak  to  the  plaintiff*8 
father,  Knlimooddeen,  of  10  annas  of  that 
mouzah  ;  that  the  plaintiff  succeeded  his 
father  Knlimooddeen,  and  had  been  in  pos- 
session of  the  land  in  suit  ;  that  the  defend- 
ants brought  a  suit  against  one  Alia  Buksh 
for  arrears  of  the  entire  16  annas  of  the  rent 
of  certain  lands  held  by  the  said  Alia  Buksh 
within  the  said  mouzah  on  account  of  the 
year  1272  and  a  portion  of  the  year  1273  ; 
and  that  the  plaintiff  intervened  in  that  suit 
under  Section  77  Act  X  of  1859,  alleging 
that  he  had  been  in  the  receipt  and  enjoy* 
ment  of  )0  annas  of  the  rent  from  Alia 
Buksh.  He  says  that  that  suit  was  decided 
against  him,  that  thereupon  he  appealed  to 
the  Judge,  and  on  I7th  August  1868  the 
Judge  confirmed  the  decision  of  the  Collec- 
tor, dismissing  his  claim  as  intervenor. 

As  I  have  already  observed,  the  plaintiff 
prayed  for  confirmation  of  possession  by  de- 
olaration of  his  right,  without  advertence  to 
the  fact  that  he  had  been  or  must  have  been 
put  out  of  possession  by  the  decision  in  the 
Act  X  suit,  or  to  the  fact  which  is  undoubted 
and  undisputed,  tbat  subsequent  to  the  de- 
cision of  the  Act  X  suit,  Alia  Buksh,  if 
ever  he  was  the  plaintiff's  teuant,  had  been 
turned  out  of  possession  by  the  defendants. 

The  case  was  tried  by  Baboo  Grish 
Chunder  Roy.  Moonsiff  of  Comiilah.  The 
Moonsiff  laid  down  the  proper  issues  ;  first, 
whether  the  plaintiff's  suit  was  barred  by 
limitation  ;  secondly,  whether  plaintiff  was 
in  possession  of  the  disputed  land  ;  thirdly, 
whether  the  persons  alleged  by  the  plaintiff, 
or  those  alleged  by  the  defendants,  were  the 
heirs  of  Jumal  Bibee,  daughter  and  heir 
of  Shah  Izrail,  who  had  originally  acquired 
(he  property  in  suit ;  and  fiiurthly,  whether 


the  10  annas  share  of  the  rent-free  property 
was  the  right  of  Shah  Hamidooddeen  and 
Rohia  Bibee,  and  was  in  their  possession : 
fifthly,  whether  they  conveyed  the  same 
under  a  hibhah  to  the  plaintiff's  father; 
sixthly,  whether  the  plaintiff^s  father  and 
plaintiff  himself  have  been  successively 
in  possession  and  enjoyment  of  the  property, 
as  alleged  by  the  plaintifi^  or  whether  the 
defendant  and  his  predecessors  have  bee« 
successively  in  possession  of  the  said  prop 
perty,  as  alleged  by  him. 

The  case  appears  to  have  been  most  care- 
fully tried, — the  whole  title  alleged  by  the 
plaintiff  and  the  defendant  appears  to  have 
been  thoroughly  gone  iuto  and  considered, 
in  a  very  creditable  judgment,  by  the  Moon- 
siff^ who  dismissed  the  plaintiff's  case. 

From  that  decision,  there  was  an  appeal 
to  the  Subordinate  Judge  of  Tipperah,  wbe 
raised  three  issues,  and  without  going  into 
the  claim  and  title  set  up  by  the  plaintiff 
reversed  the  decision  of  the  Moonsifl.  In 
adjudicating  upon  the  three  issues  raised,  be 
jumbles  them  all  up  together  and  tries  them, 
as  he  calls  it,  simultaneously.  He  finds 
that  the  suit  is  not  barred  by  ttmitatioB, 
and  that  upon  the  evidence  the  plaintiff  by 
his  tenant,  Alia  Buksh,  the  eommoB  tenant 
of  the  defendant  and  the  plaintiff,  had  been 
in  possession  uninterruptedly  for  a  periad 
of  more  than  12  years. 

Against  that  decision,  there  was  a  specif 
appeal  to  this  Court,  which  came  on  fo^ 
hearing  before  Mr,  Justice  E.  Jackson  an4 
Mr.  Justice  OnoocQol  Chunder  Mookerjee. 
Those  learned  Judges  differ  on  two  pointe, 
Mr.  Justice  Ooocool  Chunder  Mookeijee 
considers  that  '*  in  a  suit  brought  for  con- 
''firmation  of  possession  when  the  defen^ 
^'dant  denies  that  the  plaintiff  is  in  pofr> 
<<  session,  it  is  incumbent  on  the  plaintiff 
**  to  prove  that  he  was  in  possessioo  of 
'*  the  land  when  the  suit  was  broogbt;" 
Mr.  Justice  E.  Jackson,  while  admitting  that 
this  was  the  general  rule,  was  of  a  contrary 
opinion  so  far  as  regarded  this  particular  case  \ 
and  if  that  were  the  only  point  which  we  had 
to  consider,  we  should  be  disposed  to  agie^ 
with  the  judgment  of  the  senior  Judge. 

In  this  particular  case,  though  the  plaint- 
iff in  form  seeks  for  confirmation  of  his 
possession  and  treats  himself  as  being  in 
possession,  he  nevertheless  sets  out  and 
states  circumstances  which  are  in  themselves 
a  dispossession, — namely,,  that  the  suit  in 
which  he  intervened  under  Seotion  77  Iuk) 
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beea  decided  agaiost  bim  and  iba  real  bad 
keea  adjudged  to  the  defeadaat.  We  ihiak, 
voder  iheae  cireamstances,  that  there  would 
have  beea  no  difficulty  io  treating .  this  as 
being  really  a  suit  for  recovery  of  posseasion. 

But  there  is  another  point  on  which  the 
learned  Judges  also  differ.  Mr.  Justice  Mock- 
erjee  says  that  <*  io  suits  brought  for  confirm- 
«  ation  of  possession  on  an  adjudication  of 
«  a  particular  title,  the  plaintiff  is  bound  not 
**  only  to  show  that  he  was  in  possession  at 
<<  the  date  of  suit,  but  that  the  title  set  up 
**  by  him  is  a  good  and  valid  title.  The  de- 
**  fendant  traversed  all  the  allegations  made 
<*  by  the  plaintiff  and  impeached  tlie  genuine- 
<*  ness  of  the  hibba  ;  and,  consequently,  the 
'*  Subordinate  Judge  was  bound  to  see 
*^  whether  the  title  set  up  was  made  good 
*<  by  the  plaintiff.**  Mr.  Justice  E.  Jackson 
says  : — *'  It  is  urged  in  special  appeal  that 
<*  the  title  set  up  by  the  plaintiff  has  not 
**  been  enquired  into,  but  that  the  decision 
<^  has  gone  wholly  upon  the  question  of  pos- 
<^  session.  The  Subordinate  Judge,  differ- 
''  ing  from  the  Moonsiff,  finds  that  the 
*'  plaintiff  and  his  father  have  been  in  pos- 
'<  session  of  10  annas  of  the  lakheraj  estate 
'*  for  more  than  20  years,  and  that  the 
*'  father  of  Alia  Buksh,  as  well  as  the  ten- 
"  ant  Alia  Buksh  himself,  have  for  that  time 
''  paid  plaintiff  a  10  annas  share  of  the  rent 
''  of  the  disputed  land.  Under  these  circum- 
'^tances,  the  Subordinate  Judge  holds  that 
^  the  plaintiff  is  entitled  to  have  that  20 
**  years'  possession  confirmed.  I  am  not 
^  prepared  to  say  that  he  is  wrong  in  this 
^deeision.  It  is  supported  by  ample  evi- 
•<  dence  a  great  portion  of  which  has  been 
'*  read  Io  us.  It  appears  to  me  that  even  if 
*'the  plaintiff  could  not  prove  his  hibba- 
''namah,  stiU  this  20  years'  possession 
"  would  entitle  him  to  be  replaced  in  the 
<<  possession  from  which  the  decision  of  the 
**rent  suit  had  to  some  extent  removed 
"  him." 

Now,  while  I  am  prepared  to  admit  that 
although  the  plaintiff  might  be  entitled  to  a 
decree  restoring  him'  to  possession  on  proof 
ef  12  or  20  years  possession  before  suit, 
tboogh  he  should  fail  in  proving  the  specific 
title  set  op,  I  think  it  quite  clear  that  a 
distinct  allegation  having  been  made  and  the 
suit  having  been  based  on  a  particular  and 
specific  title  put  forward  by  the  plaintiff, 
and  the  defendant  having  also  put  forward 
a  pedigree  of  the  family  supported  by  dis- 
tinct evidence,  directly  at  variance  with 
tk^pedigVMt  p«t  forward  by  Ae   plaintiff, 


the  Subordinate  Judge  could  not  proper- 
ly try  the  case  or  decide  upon  the  questions 
between  the  parties  without  enquiring  into 
the  title  alleged  by  the  plaintiff,  as  well  as 
the  question  whether  the  plaintiff  was,  as  he 
alleges,  in  possession  for  20  years  before  the 
suit.  It  is  quite  certain  that  very  consider* 
able  light  would  be  thrown  upon  the  evi* 
dence  as  to*pos8ession  if  the  history  of  the 
title  had  been  investigated  by  the  Subordinate 
Judge.  For  these  reasons,  I  do  not  concur 
in  the  opinion  of  Mr.  Justice  E.  Jackson  in 
thinking  that  the  case  has  been  sufficiently 
disposed  of  by  the  trial  of  the  mere  ques- 
tion of  possession  for  a  period  of  12  or  20 
years  before  the  suit. 

In  the  present  case,  I  am  of  opinion  that 
the  suit  ought  to  be  remanded  to  the  bwer 
Court  ;  and  I  would  suggest  that  it  should 
go  back  to  the  Judge  of  the  district  in  order 
that  a  more  careful  enquiry  may  be  insti- 
tuted than  the  Subordinate  Judge  has  thought 
fit  to  bestow  upon  the  question  before  him» 

JaekseUf  J.— I  quite  conoar  ;  and  I  re^ 
joice  that  the  plaintiff  and  the  defendant 
should  have  the  chance  of  a  more  care^ 
ful  trial  than  that  had  in  the  Lower  Appellate 
Court.  The  decision  of  the  Subordinate 
Judge  appears  to  me  to  eompare  mottC 
unfavorably  with  the  careful  and  weU>- 
considered  judgment  of  the  Moonsiff  Ti^oee 
decision  he  sets  aside. 

3Iacpher8on,  J.-^l  concur  with  the  learn- 
ed Chief  Justice. 


The  8th  June  187L 

Present : 

The    Hon'ble    E.   Jackson   and   Onoocool 
Chunder  Mookerjee,  Judges, 

Joint  deereo'— Bzeeutlon  Ibysome  of 
the  deoree-bolders  —  Seotloa  207, 
Code  of  OlvU  Frooeduro— fttmita* 
tion. 

Case  No.  97  of  1871. 

Miscellaneous  Appeal  from  an  order  pass- 
ed  by  the  Subordinate  Judge  of  Dacca, 
dated  the  4th  January  1871. 

Shib  Chnnder    Dass  and  others  (Decree- 
holders)  Appellants, 

versus 

Bam  Chuuder  Poddar  (Objector) 
Respondent. 


Digitized  by 


Google 


30 


CivU 


THE  WKfiKLT  RBPORTES. 


Rulings.    [Vol  XVL 


Baboo  Nulla  Chunder  Sein  for 
Appellants. 

Baboo  Rash  Behaves    Ghose  for 
Respondent. 

When  some  of  the  decree-holders  in  a  joint  decree 
apply  for  execution,  the  application  may  be  refused 
or  granted  at  the  discretion  of  the  Ck>nrt,  which  is  bound 
to  see  that  injury  is  not  done  to  the  rights  of  absent 
decree-holders  ;  but  whether  tho  Court  does  so  or  not, 
all  recoveries  in  execution  so  made  must  be  for  the 
benefit  of  all  the  decree-holders. 

When  a  Coutt  under  a  mbtaken  view  of  the  law 
allows  any  of  the  holders  of  a  decree  to  execute  a  por- 
tion of  the  decree,  such  execution  cannot  be  excluded 
from  the  calculation  when  the  question  of  limitation  is 
raised. 

Jackson f  J. — Thp  appellants  to  this  Court 
were  joint  decree-holders  with  others,  who 
from  time  to  time  were  allowed  to  execute 
the  portion  of  the  decree  to  which  each 
were  entitled  according  to  their  respective 
shares.  The  appellants  are  now  taking  out 
execution  for  their  share  and  are  met  hy 
the  plea  of  limitation.  The  lower  Court 
has  decided  that  further  execution  is  barred 
by  limitation.  The  appellants  are  out  of 
time  if  the  period  of  three  years  limita- 
tion is  calculated  from  the  date  of  the  de- 
cree, but  they  are  within  time  if  it  is  cal- 
culated from  the  previous  execution  pro- 
ceedings. The  lower  Court  is  of  opinion 
that  the  previous  execution  proceedings 
were  contrary  to  law,  because  the  sharers 
in  the  joint  decree  were  illegally  allowed 
to  execute  it  for  their  own  shares,  and  their 
execution  of  portions  of  the  decree  will 
not  keep  alive  other  portions  of  it.  In 
support  of  this  view,  the  lower  Court 
quotes  13th  \Veekly*  Reporter,  page  224, 
That,  however,  was  a  case  In  which  distinct 
decrees  were  given  to  separate  plaintiffs  for 
separate  portions  of  the  decree.  It  was 
not  a  joint  decree  and  could  not  have  been 
jointly  executed.  The  decision  referred  to 
by  the  lower  Courts  alludes  to  other  deci- 
sions of  this  Court  in  which  it  has  been 
held  that  proceedings  in  execution  of  por- 
tions of  a  joint  decree  do  keep  in  force  the 
execution  of  the  whole  decree.  The  lower 
Court  has  taken  no  notice  of  those  other 
decisions.  There  are  numerous  rulings  of 
this  Court  in  support  of  the  above  view,— 
1st  Weekly  Reporter,  page  2,  Miscellaneous 
Rulings  ;  6th  Weekly  Reporter,  page  76, 
Miscellaneons  Rulings  ;8rh  Weekly  Reporter, 
page  101  ;  9ih  Weekly  Reporter,  page  486; 
llih  Weekly  Reporter,  pages  343  and  421  ; 
13th  Weekly  Reporter,  page  128.  Some 
of  these  rulings  are  directly  in  point.  We 
concur  in  the  view  then  taken  of  the  law. 
When  some  of  the  decree-holders  in  a  joint 
d^roe  ftpply  to  execute  the  decree,  the  Court 


is  at  liberty  to  refuse  to  allow  them  to  exe* 
cute  or  to  permit  it.  Section  207  gives 
the  Court  a  discretion,  only  laying  down  a 
provision  in  favor  of  the  absent  decree- 
holders  that  the  Court  is  to  see  that  their 
rights  are  not  injured.  If  the  Court  has 
not  taken  any  notice  of  this  provision  to 
guard  the  rights  of  absent  decree- Itoldera 
that  fact  cannot  be  pleaded  by  the  judg- 
ment-debtor as  making  the  execution  illegal. 
Iq  fact,  whether  the  Court  has  made  any 
such  provision  in  favor  of  absent  decree- 
holders  or  not,  their  rights  would  not  be 
injured  by  the  acts  of  their  co- decree-holders. 
All  recoveries  in  execution  so  made  would 
be  recoveries  for  all  the  decree-holders,  and 
those  who  were  absent  would  be  entitled  to 
share  with  those  who  were  present,  if  the 
whole  amount  of  the  decree  could  not  ul- 
timately be  realized.  The  sharers  in  a  joio^ 
decree  by  executing  can  only  realise  for 
the  joint  decree-holders,  and  not  for  them- 
selves separately,  in  whatever  terms  they 
may  execute  the  decree  or  be  allowed  to  do 
so.  It  is  true  that  the  Court  should  not 
have  allowed  any  of  the  decree-holders  to 
execute  a  portion  of  the  decree  ;  but  such 
execution  cannot  be  pronounced  so  wholly 
illegal  that  the  proceedings  cannot  h^  cal- 
culated within  the  period  of  limitatiou, 
when  the  Court  has,  from  a  mistaken  view 
of  the  law,  allowed  them. 

The  decision  of  the  lower  Court  must  be 
set  aside  with  reference  to  the  above  rul- 
ings of  this  Court,  and  the  execution  of 
the  present  decree-holders  allowed  to  pro- 
ceed. Costs  of  this  Court  to  be  paid  by 
the  respondents,  and  costs  of  the  lower 
Court  to  be  paid  by  the  judgment-debtors. 


The  8th  June  1871. 

Present : 

The  Hon'ble    G.    Loch   and    Dwarkanath 
Mitter,  Judges. 

Szecutlon— Mesne   profits— Jnrisdlo- 
tlon* 

Case  No.  113  of  1871. 
Miscellaneous  Appeal  from  an  order  pass* 
ed  by  the  Judge  of  East  Burdwan,  dated 
the  6th  January  1871,  modifying  an 
order  of  the  Moonsiff  of  that  District^ 
dated  the  Ist  September  1870. 

Ram  Eanaye  Ghose  and  another  (Judgment- 
debtors)  Appellants^ 

versus 

Gooroo  Frosunno  Roy  (Deoree-holder)  Re* 
spondent. 
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Baboos  Oopendro  Chunder  Bose  and   {7m- 
bika  Churn  Banerjee  for  Appellants. 

No  one  for  Bespondent. 

Hbij>,  that  ihe  judgment  of  the  Privy  Council  report- 
ed in  14  Weekly  Beporter,  page  23,  in  no  way  militates 
against  the  Full  Bench  Ruling  (6  Weekly  Reporter, 
Miscellaneous,  page  109,)  which  laid  it  down  that  under 
Section  11  Act  XXIII  of  1861  the  Court  executing  a 
decree  is  not  to  determine  whether  mesne  profits  are  to 
be  awarded  or  not,  but  only  the  amount  of  such  profits. 

Lochi  J. — It  appears  that  the  decree  in 
this  case  awarded  possession  of  the  disputed 
land  with  mesne  profits  from  the  year  1267 
to  1271  ;  but  there  was  no  order  in  it  for 
the  mesne  profits  payable  from  the  time  of 
the  institution  of  the  suit  up  to  the  time  of 
delivery  of  possession,  and  the  first  Court 
in  executing  the  decree  refused  to  give 
mesne  profits  for  this  period,  extending  from 
1272  to  1277,  on  the  ground  that  the  decree 
was  entirely  silent  on  this  subject,  and  there- 
fore the  Court  has  no  authority  to  award 
wassilat  for  that  period.  The  Judge,  on 
appeal,  set  aside  the  order  of  the  Court  of 
first  instance,  holding  that  under  the  provi- 
sions of  Section  11  Act  XXIII  of  1861 
the  Court  might  award  mesne  profits  from 
the  date  of  suit  to  the  date  on  which  the 
possession  was  obtained,  whether  the  decree 
awarded  any  such  mesne  profits  or  not. 

We  think  that  this  point  thas  been  de- 
termined by  the  Full  Bench  Ruling  re- 
ported in  the  6th  Weekly  Reporter,  page 
109,  Miscellaneous  Rulings.  In  that  case 
it  has  been  laid  down  distinctly  that  under 
that  Section  the  Court  executing  the  de- 
cree is  not  to  determine  whether  mesne 
profits  can  be  awarded  or  not,  but  it 
can  only  determine  the  question  of  the 
amount  of  such  mesne  profits.  A  reference 
has  been  made  to  the  judgment  of  the  Privy 
Council  reported  in  the  14th  Weekly  Re- 
porter, page  23,  which  appears  at  first  sight 
to  be  opposed  to  the  ruling  of  the  Full 
Bench  of  this  Court ;  but  on  reading  care- 
fully the  words  of  that  judgment,  it  appears 
to  us  that  in  that  case  their  Lordships  of  the 
Judicial  Committee  were  only  interpreting 
the  particular  decree  to  which  they  referred, 
and  therefore  it  is  not  to  be  considered  as  in 
any  way  militating  against  the  Full  Bench 
Ruling  above  referred  to. 

Another  objection  in  the  appeal  before  us 
has  been  taken  that  the  amount  of  mesne 
profits  has  been  calculated  upOn  a  wrong 
principle,  and  as  the  defendant  was  in  actual 
possession  of  these  lands  the  principle  laid 


down  by  the  Full  Bench  in  the  9th  Weekly 
Reporter,  page  445,  should  be  followed. 
We  think  that  this  contention  is  right.  As 
the  lands  were  originally  held  by  the  decree* 
holder  through  tenants,  he  is  not  entitled 
to  the  value  of  the  produce  thereof. 

We  therefore  reverse  the  orders  of  both 
the  lower  Courts,  and  remand  the  case  to  the 
Court  of  first  instance  to  be  disposed  of  with 
reference  to  the  above  remarks.  Costs  to 
follow  the  result. 


The  9th  June  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  P.  A.  Glover, 
Judges, 

Blndoo  Xiaw— Joint  family  property-- 
Fatber's  interosts— Bzecatlon  sale 
—Necessity. 

Case  No.  2  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun^  dated 
the  I9th  Mag  1870,  modifying  a  decision 
of  the  Moonsiff  of  that  District^  iiated 
the  lOth  September  1870. 

Bbyro  Pershad  and  another  (Plaintiffs) 
Appellants^ 

versus 

Bnsisto  Narain  Pandey  and  others  (Defend- 
ants) Respondents. 

Mr,  R.  T.  Allan  and  Baboo  Kalee   Mohun 
Doss  for  Appellants. 

Mr.  C,  Gregory  and  Baboos  Sreenath  Dass^ 
Romesh  Chunder  Mitter^  and  Bama 
Churn  Banerjee  for  Respondents. 

The  father  in  an  ondivided  family  nnder  the  Mitak- 
shara  law  has  no  interest  in  the  ancestral  property 
which  can  form  the  sabject  of  a  sale  beyond  the  pro- 
ceeds ;  having  merely  a  life  interest  in  a  common  pro« 
perty,  which  he  can  neither  giye  away  nor  sell. 

A  sale  of  sach  property  in  execution  of  a  decree 
made  on  a  debt  which  was  not  a  necessity,  is  not  valid 
and  cannot  be  npheld,  even  though  the  proceeds  of  sale 
are  appropriate(l  in  satisfaction  of  another  decree  on 
a  bond  by  which  money  had  been  borrowed  on  an 
essential  necessity.  In  such  a  case,  however,  the  par- 
ties suing  for  annulment  of  the  execution  sale  are  in 
equity  bound  to  pay  to  the  auction-pnrchasers  so  much 
of  the  debt  as  would  have  been  a  burden  on  the  estate. 

Glover,  J, — The  plaintiffs  in  this  ease, 
sons  of  one  Oodit  Narain  Singh^  sued  to  set 
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aeidd  a  cale  made  in  exeoation  of  a  decree, 
to  reeoTer  poesession  of  a  1  anna  4  pie  share 
in  the  family  estate,  and  to  have  their  joint 
right  declared  in  the  8  pie  share  of  their 
ftther. 

The  plaintiffs  are  memhers  of  an  undivid- 
ed Hindoo  family  governed  by  the  Mitak- 
shara  law. 

Their  father  Oodit  Narain  appears  to 
hove  been  considerably  in  debt,  and  one  of 
his  creditors  Hunooman  Pershnd  took  out 
execution  of  a  decree  he  had  obtained  against 
him  and  sold  the  disputed  property  in 
satisfaction.  The .  sale  proceeds,  however, 
were  to  a  great  extent  carried  off  by  another 
and  more  astute  creditor,  Jowahir  Lall,  who 
had  taken  the  precaution  to  effect  a  prior 
attachment  under  a  decree  of  hi^  own,  and 
he  was  by  order  of  Court  first  satisfied 
leaving  Hunooman  Pershad  and  other  ere* 
ditors  to  divide  the  balance  rateably  accord- 
ing to  the  amounts  of  their  decrees. 

The  sons  claim  to  set  aside  the  sale,  on  the 
ground  that  their  father  had  no  power  of 
alienation  even  over  his  own  portion  of  the 
ancestral  estate,  unless  the  obligation  for 
which  the  sale  was  made  was  one  of  neces- 
sity such  as  the  Hindoo  Law  allows ;  that 
the  sale  in  this  case  was  in  execution  of  a 
persooal  decree  against  Oodit  Narain  and 
had  nothing  to  do  with  any  family  neces- 
sity. 

The  defendants,  who  represent  the  pur- 
chasers, reply  that  they  bought  in  good 
faith  for  value,  and  that  as  the  sale  money 
was  applied  to  pay  off  a  decree  on  a  debt 
incurred  for  payment  of  Crovernment  revenue 
the  transaction  was  one  of  necessity  which 
the  father  could  enter  into  for  the  benefit 
of  the  estate,  and  the  sale  was  therefore 
good. 

The  Moonsiff  held  that  the  sale  in  execu- 
tion only  passed  the  father  Oodit  Narain's 
share  in  the  estate,  viz,y  8  pie,  and  that  the 
sons  were  entitled  to  recover  their  own 
shares.  He  did  not  go  into  the  question  as 
to  legal  necessity  or  power  on  the  part  of 
the  father  to  alienate.  He  took  for  granted 
that  the  father  had  a  specific  share  in  the 
estate,  and  that  that  share  could  be  and 
was  sold  in  satisfaction  of  the  decree  against 
bim* 

The  auction-purchasers  appealed  to  the 
Subordinate  Judge,  who  reversed  the  deci- 
sion   of  the    Moonsiff   and    dismissed    the 


plaintiff's  suit  in  toto^  holding  that  as  ik% 
whole  family  had  been  benefitted  by  the 
money  borrowed  by  Oodit  Narain  from 
Jowahir  Lall  the  debt  ought  to  be  paid  by 
the  whole  family,  and  that  as  the  sale  in 
execution  paid  that  debt,  Jowahir  Lall  hav- 
ing satisfied  himself  out  of  the  proceeds, 
the  sons  could  not  recover  their  shares  nor 
could  the  sale  be  set  aside.  The  Subor- 
dinate Judge  further  declared  his  belief  that 
the  father  and  sons  were  acting  together  in 
fraud  of  their  creditors. 

The  sons  appeal  specially,  urging  that 
they  have  by  law  an  undivided  interest  in 
the  family  property  which  their  father  could 
not  alienate  except  for  such  necessity  as  the 
law  allows,  and  (of  which  there  was  ho 
reliable  evidence)  that  the  right  and  interest 
of  the  father  only  passed  at  the  sale  in  exe- 
cution. 

With  regard  to  this  last  objection,  it  seems 
to  us  that  if  Oodit  Narain  had  aoy  separate 
interest  which  could  pass  by  sale,  the  sale 
in  execution  under  which  defendants  claim 
could  only  pass  that  interest.  The  words  of 
the  certificate  are  perfectly  clear,  and  they  are 
to  the  effect  that  what  was  sold  was  Oodit 
Narain's  right  and  interest  in  the  property, 
and  no  more. 

There  is  a  case  (Gour  Sni*un  Doss  versus 
Ram  Surun  Bhukut,  V  Weekly  Reporter,  54) 
in  which  it  was  ruled  that  the  rights  of  sons 
in  ancestral  property  under  the  Mitakshara 
Law  were  saleable  in  satisfaction  of  any 
claims  against  them,  and  the  principle,  if 
sound,  would  probably  apply  to  fathers  ;  but 
this  view  of  the  law  has  been  much  modified 
of  late,  and  in  the  Full  Bench  case  of  Raja- 
ram  Tewaree  versus  Luchmun  Pershad, 
VIII  Weekly  Reporter,  15,  it  was  laid  down 
that  a  father  could  not  alienate  his  own 
share  of  ancestral  property  except  with  the 
"consent  of  his  sons,  or  for  some  urgent 
necessity.  And  I  remember  another  case 
decided  mor^  lately,  but  which  has  not,  I 
think,  been  reported,  where  it  was  decided 
that  so  long  as  the  family  remained  undivid* 
ed,  the  father's  share  could  not  be  taken  out 
of  the  family  even  for  the  payment  of  his  own 
debts.  I  was  one  of  the  Judges  who  took 
part  in  the  case  of  Gouir  Surun  Doss  versus 
Ram  Surun  Bhukut,  but  further  consideration 
has  made  ma  doubtful  of  the  correctness 
of  the  decision  in  that  case.  It  seems  to 
me  that  the  father  in  an  undivided  family 
under  the  Mitakshara  law  has  no  interest 
that  can  form  the  subject  of  a  sale  beyond 
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bit  tfhare  of  the  proceedfi.  HTntil  partition 
ir  efibcted;  hehas  merely  a  life  interest  in  a 
common  property,  ^ich  interest  he  can 
neither  give  away  nor  sell.  And  the  reason 
of  this  seeitis  to  be,  as*  laid  iown  by  the 
Privy  Council  in  the  case  of  Appoovier  versus 
Bama  Suba  Aiyan  and  others,  XI  Moore,  75^* 
tliat  no  one  in  the  position  aforesaid  and  no 
iadividaal  member  of  the  family  can  predi- 
eate,  so  long  as  the  ftunily  remains  undivided, 
that  he  has  a  certain  definite  share.  The 
members  of  the  family  may  be  added  to  by 
births  snbseq^uent  to  the  sale  of  any  one 
individaai's  share,  in  which  case  all  the 
other  members  would  suffer  a  proportionate 
h>88.  In  fact,  until  partition  is  effected, 
there  can  be  no  finality  regarding  the  in- 
terest of  any  member  of  the  family,  and  no 
oae  can  tell  what  that  int^est  may  be. 

tn  the  present  case,  the  father  Oodit  ISfa- 
raia'^s  share  has  been  sold  as  representing  a  2 
ftaoas  share  of  the  whole  estate,  and  it  is  not 
denied  that  possession  of  that  aliquot  share 
has  been  taken  by  the  auction-purchasers. 
Il  appears  to  mto  that  neither  this  nor  any 
other  share  could  have  been  sold  in  ex- 
ecution, the  other  owners  not  having  con- 
sented to  the  alienation.  It  might  possibly 
be  that  the  auction-purchasers  in  buying 
the  right,  title  and  interest  of  Oodit  Narain 
in  the  family  estarte,  bought  the  right  to  his 
share  (whatever  for  the  time  being  it  might 
be)  of  the  profits-=— a  right  which  would 
cease  at  his  death.  But  this  is  not  the  de- 
fl^odants'  case.  They  claim  to  retain  their 
purchase  on  the  ground  that  the  sale  pro- 
ceeds were  applied  to  liquidate  a  debt  in* 
cnrred  for  legal  necessity  and  which  Oodit 
Narain  had  the  sole  power  to  incar,  his  sons 
being  at  the  time  nUinOrs. 

And  this  brings  us  to  the  question  of 
aeeessity. 

Now  there  is  no  doubt,  that  the  sale  in 
cfxecution  of  Hunooman  Pershad's  decree 
was  not  made  on  any  such  necessity  as  the 
Htndoo  Law  allows.  It  has  not  been  con-^ 
tended  that  Oodit  Narain's  debt  to  Hunoo- 
man Fershad  was  any  thing  more  than  a 
personal  one,  or  that  the  ancestral  property 
ooidd  be  brongbt  to  sale  for  suoh  debt  with- 
out the  consent  of  the  other  owners,  the 
plaintiffs.  The  argument  is  that  inasmuch 
as  the  tale  proceeds  were  taken  by  Jowahir 
Lall  in  satisfaction  of  a  decree  obtained  on 
a  bond  by  which   money   was  borrowed  for 

•2W.  R,P,C.,p.21, 


an  essential  necessity,  m^.,  the  payment  of 
Government  revenue,  and  inasmuch  aS  the 
plain  tifib  benefitted  by  the  loan  so  obtained, 
it  having  been  applied  to  save  the  fkmily 
estate  from  sale,  the  result  is  that  the  ex- 
ecution sale  under  Hunooman  Pershad's  de- 
cree has  been  of  tlie  same  effect  as  one 
under  Jowahir  Lall's  decree  ;  and  as  the  latter 
sale,  if  it  had  taken  place;  would  have  been 
valid  the  debt  being  a  necessary  one,  the 
former  should  not  for  equitable  reasons  be 
disturbed. 

I  do  not  think  that  in  special  appeal  we 
ought  to  proceed  in  this  way.  The  decree 
under  which  the  estate  was  put  up  for  sale 
was  one  made  on  a  debt  that  was  not  a  ne- 
cessity, and  it  is  this  sale  which  it  is  sought 
to  set  aside  ;  and  if  we  find  that  the  sale  was 
an  improper  one,  can  we  go  further  and 
mend  what  was  in  its  inception  illegal  by 
referring  to  the  subsequent  appropriation  of 
a  portion  of  the  ndoney  ?  Had  execution 
been  taken  out,  and  the  estate  have  been  put 
up  for  sale  at  the  instance  of  Jowahir  Lall^ 
the  sons  might  have  tliought  it  worth  while 
to  save  the  property  by  paying  the  debt, 
knowing  that  that  debt  was  incurred  for  a 
*<  necessity"  which  involved  the  whole  fami- 
ly, whilst  they  did  not  pay  off  Hunooman 
Pershad's  decree  knowing  equally  that  it  was 
one  for  which  the  ancestral  estate  was  not 
liable.  They  may  very  naturally  have  sup-^ 
posed  that  Hunooman  Pershad's  debt  would 
have  been  the  only  one  satisfied  out  of  the 
sale  proceeds,-  and  although  their  object 
would  have  been  morally  wrong  they  would 
have  committed  no  legal  offence. 

On  the  whole,  I  think  that  they  are  entitled 
to  an  order  annulling  the  sale  made  in  exe- 
cution of  Hunooman  Pershad's  decree.  At 
the  same  time,  I  consider  that  they  ought 
not  to  be  allowed  to  take  advantage  of  that 
sale  without  re-imbursing  the  auction-pur- 
chasers so  much  of  the  money  as  would  have 
been  a  burthen  on  their  estate,  and  for  which 
the  estate  might  and  would  have  been  legally 
sold  if  Jowahir  Lall  hod  brought  it  to  sale 
instead  of  Hunooman  Persliad.  If  they  want 
equity  they  must  do  equity^ 

The  order,  therefore,  that  I  think  should 
be  made  is  that  the  execution  sale  should 
be  set  aside  on  the  plaintiffs'  paying  into 
Court  the  amount  taken  by  Jowahir  Lall  ; 
such  amount  to  be  handed  over«  with  in^rest 
at  6  per  cent,  from  the  day  of  sale,  to  tha 
auction-purchasers.  It  appears  from  the 
record  that  Jo wuhir  Lali's  claim  wasui^ftU 
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rupees  663-10,  and  on  the  plaintiffs  re-pay- 
ing tliac  sum  with  interest  I  think  there 
should  be  a  decree  in  their  favor,  but  under 
the  circumstances  without  costs. 

Kempf  J, — I  concur  in  this  judgment. 


The  9tb  June  1871 « 
Present : 

The  Hon'ble  E.  Jackson   and  Onoocool 
Ch under   Mookerjee,  Judges. 

Section  15  Act  XZV  of  1859— Onus 
probandl. 

Case  No.  51  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  3rd 
November  1870,  reversing  a  decision  of 
the  Moonsiff  of  that  District,  dated  the 
26th  February  1870. 

Surbo   Mohu^  Roy   and  others   (Plaintiffs) 
Appellants, 

versus 

Surut  Chunder  Roy  (Defendant) 
Respondent. 

Baboos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for   Appellants. 

Baboos  Kallee  Mohun  Doss,  Doorga  Mohun 
Doss,  and  Nuleet  Chunder  Sein  for 
Respondent. 

Althoa^h  in  a  soit  to  set  aside  an  award  made  under 
Section  15  Act  XIY  of  1859,  plaintiff  must  establish  his 
own  title  before  the  party  in  possession  can  be  reqaire^l 
to  make  good  his  case,  a  Judge  should  look  into  the 
summary  case  itself  and  ascertain  if  there  had  been 
a  proper  ehquiry  and  trial  in  that  case. 

Jackson,  J. — We  think  that  this  case  must 
be  remanded  to  the  Judge  for  a  proper  deci- 
sion. As  the  case  stands  at  present,  there  has 
been  no  decision  at  all.  The  parties  are  at 
distinct  issue  on  the  facts  as  to  the  mode  in 
which  this  chur  was  formed,  and  their  re- 
spective title  to  the  chur  will  rest  upon  those 
facts.  The  Judge  alludes  to  the  map  which 
has  been  filed  in  this  case,  and  says  looking 
at  it  that  it  rather  proves  the  defendant's 
case  than  that  of  the  plaintiff.  How  the 
map  alone  proves  any  thing  we  cannot  see, 
and  in  what  manner  and  of  what  fact  the 
Judge  considers  that  it  is  proof  it  is  impos- 
sible to  ascertain  from  his  judgment.  The 
Judge  further  goes  on  to  say  that  the  evi- 


dence of  the  plaintiff's  witnesses  is  no  more 
to  be  relied  on  than  that  of  the  defendauts. 
This  is  in  reality  no  decision  upon  the  evi- 
dence. There  are  certain  facts  which  are 
deposed  to  by  these  two  sets  of  witnesses, 
and  it  is  for  the  Judge  to  decide  which  story 
is  true. 

The  Judge  says  in  a  previous  part  of  his 
judgment  that  it  has  now  become  an  estab- 
lished principle  that  a  plaintiff  who  comes 
to  set  aside  an  award  made  under  Section  15 
Act  XIV  of  1859,  must  clearly  establish 
his  own  title  before  the  party  in  possession 
can  be  required  to  make  good  his  case. 
This  is  a  correct  principle.  But  lookins^  to 
the  mode  in  which  Section  15  Act  XIV  of 
1859  cases  are  frequently  tried,  we  think  it 
would  be  as  well  if  the  Judge,  before  apply- 
ing this  principle  with  great  strictness, 
looked  into  the  summary  case  itself  and 
ascertained  if  there  had  been  a  proper 
enquiry  and  trial  in  that  case.  Of  course, 
the  plaintiff  in  all  circumstances  must  be 
required  to  prove  his  case. 

We  remand  this  case  to  the  Judge  for 
re-determination. 

Costs  to  follow  the  result. 


The  9th  June  1871. 
Present : 


The 


Hon'ble    E.    Jackson    and   Onoocool 
Chunder  Mookerjee,  Judges, 

Batwarrah^ZDjniiotlon  to  Collector— 
Section  5  Se^olatlon  ZZZ  of  1814. 

Case  No.  59  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Mymensingk, 
dated  the  27th  December  1870,  modifying 
a  decision  of  the  Moonsiff  of  Bajitpore, 
dated  the  2Sth  December  1869. 

Dewan  Abdool  Reza  (Plaintiff)  Appellant, 

versus 

Jebunnissa  Bibee  and   another  (two  of  the 
Defendants)  Respondents. 

Baboo  Grija  Sunkur  Mojoomdar   for  Ap- 
pellant, 

Baboos  Hem  Chunder  Banerjee,  Doorga 
Mohu/i  Dass  and  Issur  Chunder  Dost 
for  Respondents. 
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In  a  salt  for  declaration  of  title  Id  which  plaintiff 
also  claimed  an  allotment  of  his  share  which  had  been 
rtf  used  him  by  tibe  Collector  in  •  a  butwarrah  then  in 


Hjkld  that,  as  it  was  fonnd  that  plaintiff*s  title  was 
cttabliabed,  he  was  also  entitled  nnder  Section  5  Rega- 
latioa  XIX  of  1814  to  a  precept  to  the  Collector  direct- 
hm  him  to  award  to  the  plaintiff  a  share  corresponding 
with  that  title. 

Jackson^  J. — There  seems  to  be  no 
ground  for  interfering  with  the  decision  of  the 
Judge  below  on  the  points  which  are  stated 
in  bis  judgment.  But  there  is  one  point 
which  has  been  apparently  omitted  from  it, 
and  apon  which  we  think  the  plaintiff  is 
entitled  to  a  decree.  His  claim  was  not 
only  for  a  declaration  of  his  title  to  the  16 
gandahs  of  the  estate,  but  also  for  an  allot- 
ment of  his  share  which  was  refused  to  him 
by  the  Collector  under  the  butwarrah  pro- 
ceedings which  were  then  being  made. 
The  estate  being  one  paying  revenue  to  Gov- 
ernment, and  the  Courts  being  unable  to 
make  the  allotment,  it  is  the  duty  of  the 
Collector  to  make  this  butwarrah  ;  and  as 
the  Collector  on  the  former  occasion  in 
making  the  butwarrah  refused  the  plaintiff 
his  share,  and  as  it  has  now  been  found  that 
the  plaintiff  is  entitled  to  his  share,  the 
plaintiff  is  also  entitled  under  Section  5 
Begulation  XIX  of  1814  to  a  precept  to  the 
Collector  directing  him  to  award  to  the 
plaintiff  a  share  corresponding  with  his  16 
gundahs  in  this  estate.  The  defendants  to 
pay  the  costs  of  the  butwarrah.  Each  party 
will  pay  his  own  costs  of  this  litigation. 

A  precept  will  issue  from   this   Court  to 
the  Collector. 


The  9th  June  1S71V 

Present : 

TheHon'ble  F.  A.  Glover  and  G.  C.  Paul, 
Judges. 

Aasamption  —  SettlemeBt  --  Under- 
tenor  cs. 

Case  No.  88  of  1871. 
Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
2lse  November  1871,  affirming  a  decision 
of  the  Moo\tsijgf  of  liancoorah,  dated  the 
5th  August  1870. 
ProUp  Narain  Mookerjee  (Plaintiff)  Appel- 
lant, 

versus 

Modboosoodun    Mookerjee  and  others 
(Defendants)  Respondents, 


Baboo  Kishen  Succa  Mooherjee  for  Appel- 
lant. 

Bahoo  Rash  Beharee  Ghose  for  Re- 
spondents. 

The  settlement  of  rerenae  in  consequence  of  resump- 
tion nnder  Regulaton  XIX  of  1793  cannot  confer  a  new 
estate  opon  the  lakherajdars,  bat  merely  fixes  and 
limits  the  demand  as  respects  revenue  originallycbarge* 
able.  Such  resumption  and  settlement  therefore  do  not 
extinguish  under-tenures. 

Paul,  J.«^Thb  plaintiff,  as  the  2emindar 
of  one-half  of  mouzah  Shabanda,  sued  the 
defendants,  as  ryots  holding  18  beegahs 
and  some  cottahs  of  land  in  that  mouzah, 
for  one-half  of  the  rents  of  the  year  1276, 
after  deducting  therefrom  his  individual 
\ih  share  of  the  same,  and  he  based  his 
claim  to  such  rent  on  a  settlement  made 
in  the  course  of  certoin  resumption  proceed- 
ings in  which  the  sum  claimed  as  rent  was 
set  down  against  the  names  of  the  defend- 
ants and  the  plaintiff  as  ryots  of  the  18 
beegahs  and  odd  cottahs  of  land* 

The  relations  between  the  parties  are 
somewhat  complicated,  but  they  are  as 
follows  :— 

The  plaintiff  and  the  defendants  are  seven 
brothers,  and  they  jointly  inherited  from 
their  father  who  died  in  1263,  or  1856,  tlie 
mokurruree  tenure  of  the  mouzah  Shabanda 
granted  some  time  previously  by  the  zemin- 
dar. They  also  inherited  one-half  of  the 
zemindaree  right  in  that  mouzah  from  their 
father  who  had  acquired  the  same  previous 
to  his  death  ;  and  it  would  appear  that  the 
plaintiff  himself  purchased  the  other  half 
of  the  zemindaree  right  in  the  above-named 
mouzah  in  1852.  Some  time  after  the  death 
of  the  father  of  these  parties,  mouzah 
Shabanda  was  resumed  by  Government  aq 
an  invalid  lakhernj.  In  the  course  of  re- 
sumption proceedings  an  assessment  was 
made  on  the  lands  of  the  resumed  mouzah, 
and  according  to  that  assessment  the  plain- 
tiff and  his  brothers,  who  were  and  are 
ryots  of  18  beegahs  and  odd  cottahs  above 
referred  to,  were  assessed  at  rupees  8-7  ' 
in  respect  of  those  lands.  A  settlement  was 
on  the  26th  March  1867  made  by  Govern- 
ment wiih  the  plaintiff  and  his  brothers, 
on  the  usual  terms  of  J  jummah  of  the 
whole  mouzah.  The  plainiiffwas  dissatis- 
fied with  this  settlement  us  he  claimed  to 
be  zemindar  in  his  individual  right  of  }  o^ 
the  mouzah. 

The  plaintiff,  accordingly,  brought  a  suit 
in    the    Civil   Court  against    his   brothera 
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(the^treBOQt;  defendanta)  Aod  others,  to  •en- 
force his  right  to.bav«  the  settlemeDt  of  J 
the  mouzah  made  with  him  separately. 
This«uit  the  plaintiff  iDStitu ted  on  the  12th 
April  1867,  and  he  obtained  a  decree  there- 
in declaring  his  &iep,9rate  right  ^nd  titjie  to 
i  ^f  the  mouzah. 

The  result  of  this  suit  was  that  the  settle- 
ment was  re-formed  by  its  toeing  made  as 
regards  }  of  mouzah  Shabanda  with  the 
plaintiff  4iimI  the  other  half  with  the  plaintiff 
!8iid  the  defendants  jointly.  Having  sue- 
oeeded  thus  far,  the  plaintiff  next  proceeded 
to  institute  the  present  suit. 

7he  plainti^  states  tjifit  he  1,8  zemindi^r  of 
^  of  the  mouzah  ;  that  the  dejEeniants  jointly 
with  himself  are  ryots  of  1$  ^eesgabfi  3  cot- 
tahs  of  land  in  i^ouzal^  Shabanda ;  thfA 
liccprding  to  tiie  setiUement  made  8  rupees 
7  ^niis  is  the  rental  fixed  ^  payable  by 
Ikimself  and  his  broihers  in  inspect  of  th^se 
lands  ;  and  that  he  13  entitled  jto  }  of  rupees 
8-7  after  deducting  his  -l^th  share  of  the  same. 

The  defendants  pleaded  in  ai^sw^r  to  the 
plaintiff's  claim  that  an  intermediate  moknr- 
rnree  tenure  existed  and  was  interposed  be- 
tween the  zemindar  and  the  ryots,  and  that 
consequently  the  rents  payable  by  them  as 
ryots  were  not  payable  to  the  zemindar,  but 
to  the  mokurreedars. 

The  plaintiff,  in  refutation  of  this  plea, 
ipaisted  that  the  effec|t  of  the  resumption 
and  settlement  was  tP  annihilate  and  des- 
troy the  mokurruree  teninr^  and  that  the 
mokurruree  tenure  being  thqs  extinguished 
he  was  entitled  4o  ti^ke  the  rent  directly 
from  the  ryots. 

The  first  Court  relying  on  a  decision  of 
a  Full  Bench  of  the  High  Court,  III  Weekly 
Beporter,  pnge  72,  ruled  that  the  resump- 
tion of  the  lakheraj  mouzah  did  not  extin- 
guish the  mokurruree,  and  held  as  a  neces- 
sary result  from  this  ruling  that  the  plain- 
tiff^s  action  for  rent  against  the  ryots  was 
not  maintainable. 

The  Lower  Appellate  Court  upheld  the 
decision  of  the  first  Court.  From  the  deci- 
sion of  the  latter  Court  the  special  appeal 
hud  been  preferred,  and  in  the  course  of  the 
argument  addressed  to  us  by  Baboo  Kishen 
Succa  Mookerjee  for  the  appellant,  the  con- 
tention raised  before  the  lower  Court  has 
been  very  ably  put  forward  in  various 
shapes.  These  arguments,  urged  with  so 
vuch  dfvereity,  resolved  themselves  into  one 


main  ground  on  which  the  judgn^ent  of  the 
lower  Court  is  ii^QAiled*  namely,  that  hj 
the  resumption  the  mokurruree  title  was 
extinguished. 

The  appellant  bases  his  contention  oo 
rulings  of  the  late  Sadder  Coart  to  be  found 
in  the  Volume  for  1850,  page  1G7,  and  in 
the  Volume  for  18Q0,  pages  £01,  602.  In 
tlfese  cases,  it  was  held  that  the  resumption 
of  an  estate  held  as  lakheraj  operated  in 
extino^uishing  all  under-tenures.  A  Divi- 
sion Bench  of  the  Hi|rh  Court,  disapprovin|; 
of  this  enunciation  of  the  law,  referred  jthe 
question  of  the  extinguishn^ent  pf  under- 
tenures  by  the  resumption  pf  the  parent 
estate  to  a  Full  3e4icb.  A  Full  Bench  of 
the  High  Court  by  a  decision  reported  in 
Volume  III,  Weekly  Reporter,  pafi:e  72,  de- 
clared the  law  on  the  subject  as  follows  :-^ 

^'  When  a  lakherajdar  has  ontered  into  a 
'*  contract  with  a  tenant,  whether  for  a  term, 
'*  or  in  perpetuity,  both  parties  are  in  strict 
"  law  bound  to  the  conditiona  of  the  oon- 
*'  tract.  We,  therefore,  do  not  think  that 
''  the  mere  resumption  of  the  lakheriydar'a 
^*  tenure  by  Government,  that  is,  the  mere 
*'  fact  that  that  tenure  has  been  rendered 
**  liable  for  the  payment  of  revenue  can  of 
"  itself,  as  a  matter  of  law,  dissolve  the  con- 
*^  tract  entered  into  between  the  parties.'' 

The  proposition  thus  enunoiated  ia  not 
supported  by  any  full  reasoning  on  the  enb* 
ject  ;  and  the  case  before  tho  Sudder  Coart 
in  1860,  wherein  the  lakherajdar  having  to 
pay  rupees  150  as  the  jummah  fixed  on,  the 
lands  held  in  mokurruree,  whilst  the  mokur- 
ruree jummah  was  only  rupees  10,  sought 
on  that  grovnd  to  extinguish  the  mokur- 
ruree tenure,  exhibited  so  much  of  appa- 
rent hardship,  that  we  ha've  deemed  it  right  to 
look  deeper  into  the  principle  which  ostah* 
lishes  the  rule  that  the  resumption  and  set- 
tlement of  a  lakheraj  estate  does  not  oper- 
ate in  extinguishing  under-tennres. 

Obviously,  ike  argument  whiteh  advances 
the  proposition  that,  upon  and  by  reasiQU  of 
the  resumption  and  settlemient  of  a  lak^^aj 
estate,  all  under- tenures  are  extinguished, 
must  proceed  on  the  ground  that  a  new  jes- 
tate  is  created  under  a  settle^aent  consequent 
on  a  resumption  ;  for  if  a  new  estate  is  crea* 
ted,  we  are  not  aware  of  any  principle  of 
law  which  would  entitle  the  lakherajdar  to 
be  released  and  relieved  from  his  contract 
by  which  he  created  a  mokurruree  lor  fny 
other  under-te»nre.    The   qiMKl^    which 
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IM  ihsv^  ko  otmeider  is  whelhcr,  under  ibe 
circumstances  already  staUd,  a  new  tenure 
is  created  under  a  settlement  with  the  lakhe- 
rajdar    consequent  on  a  resumption. 

Im  or^ar  to  oblain  a  dear  I'wn  of  the  sub- 
ject, it  is  necessary  to  glance  at  some  of  the 
Sections  of  Regulation  XIX  of  1793  and 
Be^ulatiouli  of  1819. 

Section  5  Regulation  XIX  of  1793  pro- 
vides as  follows  : — "  By  continuing  the  pro- 
'^  jurietary  right  in  the  land  to  the  grantee 
"  or  possessor,  in  the  cases  specified  in  the 
**  preceding  Section,  instead  of  dispossesfing 
**  him  qf  the  land  altogether,  agreeably  to 
**  former  usage,  and  assessing  the  land  in 
**  the  fifode  provided  in  the  two  following 
**  Sections f  a  liberal  provision  will  be  left 
**  to  htm.  Where  the  grant  may  have  been 
**  made  before  the  Bengal  year  1178,  or  the 
**  Fussily  or  Willaity  year  1179,  the  pro- 
^  prietor  wiH  hold  his  land  as  an  estate  pay- 
*^  injg  a  4^ed  revenue  of  only  half  the  amount 
'*  assMBed  cm  other  roalgoozaree  lands  in 
^  the  country  ;  and  where  the  grant  may 
^  have  been  made  subsequent  to  the  above- 
'*  meBtioned  periods,  he  wiil  hold  the  land  as 
^  subject  to  the  payment  of  the  same  re- 
'*  venueas  other  lands  assessed  with  revenue, 
**  vnder  tlie  rules  for  the  decennial  settle- 
**  Qient,  ns  hereafter  directed." 

Section  6  of  Regulation  XIX  of  1793 
enaets  that  the  revenue  assessed  on  lands  not 
exceeding  100  beescahs  alienated  before  the 
Ist  December  l790  is  to  belong  to  the  zemin- 
dar. 

Section  7  of  the  same  Regulation  enacts 
that  revenue  on  lands  exceeding  100  beegahs 
^li^nated  pripr  to  1st  December  1790  shall 
belong  to  Government. 

Section  8  Clause  first  provides  as  follows  : 
— "  The  amount  of  the  revenue  payable 
'*  from  the  lands  specified  in  Section  7  is 
**  to  be  adjusted  according  to  the  following 
«  rules." 

Clause  second. — "  If  the  grant  shall  have 
*'  been  made  previous  to  the  Bengal  year 
"  1178,  or  the  Fussily  or  Willaity  year  1 179, 
(according  as  the  lands  may  be  situated 
in  Bengal,  B^har,  or  Orissa,)  the  revenue 
to  be  paid  t^  Government  shall  be  equal  to 
one-l^alf  of  the  annual  produce,  of  the  land, 
eaJoul^ting  according  to  the  rates  at  which 
other  lan^s  in  the  pergunnah  of  a  similar 
c|escriptiou  may  be  assessed.  If  any  part 
of  t^^  Ini^d  shall  be  uncultivated^  the  pro- 


prietor is  to  be  required  to  bri«g  it  unto 
oultivatton,  and  to  piiy  such  rossvd  or  pro^ 
gressive  increase,  to  be  regulaied  with « 
reference  to  tbe  reduced  rate  of  llie  as» 
sessment  on  the  cnltivaled  land,  as  the 
Board  of  ReveniM,  with  the  sanction  of 
the  Governor  General  ia  Council,  Wkf 
deem  reasonable.  The  produce  of  ihtt 
land  shall  be  ascertained  by  a  survey  and 
measurement,  one-half  of  the  expense  ait** 
tending  which  is  to  be  defrayed  by  tb^ 
proprietor  in  tbe  event  of  his  agreeing  to 
the  jummah  required  of  hiin»  aud  (Sie 
other  moiety  by  GoTernment ;  or  by  suoh 
other  mode  of  investigation  as  the  Colleen- 
tor,  with  the  sanction  of  tiie  Board  ef 
Revenue,  may  judge  advisable.  If  th^ 
proprietor  shall  refuse  to  agree  to  ibe  ae^ 
sessment,  the  lands  are  to  be  let  in  farm 
or  held  kh&s  under  the  rules  prescriW 
in  Regulation  YIII  of  1793.  If  the  pro*- 
prietor  shall  agree  to  pay  the  revenoe  thai 
may  be  required  of  him,  the  amount  shall 
not  be  liable  to  any  variation  in  Aiture, 
but  he  and  his  heirs  and  suoeessors  shall 
hold  the  lauds  at  such  fixed  revenue  fOf 
ever." 

Clause  third.—"  If  the  grant  shall  hay^ 
been  made  subsequent  ^o  the  Bengal  year 
1178,  or  the  Fussily  or  Willafty  year  1179, 
(according  as  the  lands  may  be  situated  in 
Bengal,  Bebar,  and  Orissa),  the  revenue 
or  jummah  to  be  paid  to  Government  from 
the  land  shall  be  assessed  agreeably  to  the 
rules  prescribed  in  Regulation  Vlfl,  1793, 
for  forming  tbe  settlement  of  estates  pay- 
ing revenue  to  Government,  and  the  pro- 
duce shall  be  ascertained  and  the  expense 
of  the  investigation  defrayed  in  the  man- 
ner specified  with  regard  to  the  land, 
in  the  preceding  Clause.  If  the  proprie- 
tor shall  refuse  to  agree  to  the  assessments, 
the  lands  are  to  be  let  in  farm  or  held 
kh&s  under  the  rules  for  the  decennial 
settlement.  If  the  proprietor  shall  agree 
to  pay  the  revenue  that  may  be  required 
of  him,  the  amount  shall  not  be  liable  to 
any  variation  in  future,  but  he  and  his 
heirs  and  successors  shall  hold  the  land  at 
such  fixed  revenue  for  ever." 


Regulation  II  of  1819  enacts  more  eflicient 
remedies  for  the  assessment  of  lakheraj  es- 
tates, but  by  Section  7  provides  for  the  at- 
tachment of  estates  (the  subject  of  inves- 
tigation)  only  in  case  the  party  in  posses- 
sion withhold  certain  necessary  and  impor- 
tant information  at  his  command. 


Digitized  by 


Google 


38 


Civil 


THS  WBBKLT  RB^ORtER. 


Ruling^.      [Vol  XVI. 


These  provisions  of  the  law  on  the  sub- 
ject of  what  is  called  resumption  and  settle- 
ment of  lakherajdar  estates  distinctly  shew 
that  the  owner  of  a  lakheraj  estate  is  nei- 
ther divested  of  his  property  in,  nor  of  his 
possession  of,  such  estate  resumed  for  the 
purpose  of  assessment.  An  owner  of  this 
description  of  estate  is  made  liable  to  the 
payment  of  the  assessment  to  which  his 
lands  were  by  law  subject,  and  which  liability 
from  the  fact  of  the  estate  being  resumed 
must  be  taken  to  have  been  long  evaded. 
The  lakherajdar  on  agreeing  to  pay  the  as- 
sessed rent — by  entering  into  a  settlement  for 
the  same — is  left  in  possession  of  his  estate, 
which  by  the  operation  of  the  settlement  is 
brought  into  the  category  of  permanenUy 
settled  estates. 

It  thus  a[)pears  clear  that  the  settlement 
of  revenue  assessable  in  consequence  of 
resumption  does  not  and  cannot  confer  a 
new  estate  on  the  lakherajdar  ;  it  merely 
fixes  and  limits  the  demand  as  respects  re- 
venue originally  chargeable  on  the  estate 
of  the  lakherajdar. 

These  being  our  views,  it  follows  that  the 
mokurruree  lease  was  not  cancelled  or  ex- 
tinguished by  the  resumption  and  settlement, 
and  consequently  the  contention  of  the  de- 
pendant ryots  that  they  are  liable  to  pay 
ren-t  to  the  mokurrureedar,  and  not  to  the 
eemindar,  is  made  out. 

Under  these  circumstances,  the  suit  of  the 
plaintiff  was  rightly  dismissed  by  the  lower 
Courts,  and  we  affirm  those  decisions  by 
dismissing  this  appeal  with  costs. 


The  9th  June  1871. 

present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

2>eoree—Bxecation— Waiver. 

Case  No.  106  of  1871. 

JUscelhtneons  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghly,  dated  tfie  ISlh 
April  1871,  modifying  an  order  of  the 
Subordinate  Judge  of  that  District, 
dated  the  ^Oth  JSovember  1870. 


Gopee  Kishen  Gossain    (Judgment-debtor) 
Appellant^ 

versus 

Hem  Ch under  Gossain  (Decree-bolder) 
Respondent. 

Mr.  T.  H.  Cowie  and  Bahoos  Obhoy  Churn 
Base  and  Mohendro  Nath  Mitter  for 
Appellant. 

Baboos  Sreenath   Doss  and  Hem  Chander 
Banerjee  for  Respondent. 

H  C  obtained  a  decree  against  G  R  for  the  re- 
constraction  in  the  family  house  within  one  month  of 
a  verandah  which  had  been  improperly  pulled  down 
by  the  latter ;  the  re-construction  to  be  according  to 
an  estimate  not  exceeding  a  specified  amount.  An  alter- 
native also  was  given  to  the  judgment-debtor  to  bring 
a  regular  suit  for  partition,  and  both  alternatives  fail- 
ing the  decree-holder  was  to  be  allowed  to  re-1>aild  the 
verandah  himself  and  be  re-imbarsed  by  the  judgment- 
debtor.  Twenty  days  after  final  orders  on  appeaU  the 
latter  applied  'to  professional  builders  to  begin  the 
repairs.  About  a  month  after  they  were  begun,  the  decree- 
holder  procured  an  Injunction  to  stop  the  work  as  not 
being  according  to  the  decre«s  and  anplied  to  the  Court 
for  permission  to  make  the  repairs  himself.  The  indg- 
ment-debtor  pleaded  necessity,  but  the  Subordfinate 
Judge  finding  that  he  had  made  considerable  altera- 
tions in  the  building,  decreed  as  an  alternative  a  new 
arrauKement  avoiding  the  inconveniences  complained 
of  by  the  decree-holder.  The  Judge  in  appeal  reversed 
this  order,  and  ordered  that  the  verandah  should  be  re- 
built according  to  the  plan  filed  in  the  original  suit, 
and  that,  as  the  judgment-debtor  had  exceeded  the 
month  allowed  him  the  decree-holder  might  re-boild 
the  verandah  himself. 

Hbld  that  in  making  alterations  which  caused  incon- 
venience to  the  decree-holder,  the  judgment-debtor 
had  contravened  the  decretal  order. 

Hrld,  however,  that  the  decree-holder's  conduct  in 
looking  on  without  remonstrance  for  nearlv  a  monUi 
while  the  judgment-debtor  incnrred  considerable  ex- 
pense amouted  to  a  waiver  of  his  right  to  take  matters 
mto  his  own  hands. 

Held  that  if  the  judgment-debtor's  plan  could  not 
be  proceeded  with  without  the  inconveniences  com- 
plained of,  he  must  adhere  to  the  decree  and  carry  out 
its  terms  at  the  risk  of  the  decree-holder. 

Clover f  ./.—The  parlies  to  this  case  are 
relatives  and  occupy  the  same  family 
house. 

Hem  Chunder  Gossain  obtained  a  decree 
against  Gopee  Kisto  Gossain  ordering  the 
latter  to  re-construct  a  verandah  in  the 
family  house  which  had  been  improperly 
pulled  down  by  him,  within  one  month  of 
the  date  of  final  orders.  The  verandah  was 
to  be  re-built  according  to  an  estimate  and 
the  cost  was  not  to  exceed  rupees  1,070. 
There  was  an  alternative  ^iven  to  defend- 
ant by  which  he  could  avoid  the  re-build- 
ing, namely,  that    he    should    within    one 
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month  bring  a  regular  suit  for  partition 
which  would  include  the  disputed  verandah. 
Failing  both  of  these  alternatives,  the 
plaintitf  (decree-holder)  was  to  have  the 
right  of  re-build ig  the  verandah  himself 
and  be  re-imbursed  by  the  defendant  the  ex- 
pense not  exceeding  the  estimate  of  rupees 
1,070. 

The  defendant  brought  no  suit  for  parti - 
tion,  but  on  the  2oth  of  April,  that  is,  20 
days  after  final  orders  on  appeal  had  been 
passed  in  the  case  by  the  High  Court, 
applied  to  Messrs.  Burn  &  Co.,  builders,  to 
take  the  repairs  in  hand.  These  were  com- 
menced, it  appears,  on  the  26  th  of  the 
month. 

On  the  28th  of  May  following,  the 
decree-holder  procured  an  injunction  for- 
bidding the  defendant  from  proceeding  ^ith 
the  repairs  on  the  ground  that  he  was 
not  making  them  in  accordance  with  the 
decree. 

The  repairs  were  stopped  accordingly,  and 
the  decree-holder  applied  to  the  Court  pray- 
ing that  under  the  terms  of  the  decree  he 
might  be  allowed  to  make  the  repairs  him- 
self. The  reason  given  was  that  the  judg- 
ment-debtor had  acted  altogether  contrary 
to  the  Court's  order,  and  had  mroreover 
not  re-built  the  verandah  as  he  was  bound 
to  do  within  a  month  from  the  5th  of  April, 
the  date  of  the  final  order. 

The  judgment-debtor  replied  that  he  was 
carrying  out  the  decretal  order  to  the  best 
of  his  power ;  that  it  was  impossible  to  re- 
build the  verandah  without  first  strengthen- 
ing the  suporting  wall;  and  that  if  by  build- 
ing an  addition  to  that  wall  for  strengthen- 
ing purposes  he  had  narrowed  the  verandah 
a  little  he  could  not  be  blamed,  inasmuch 
as  the  old  wall  was  only  a  kutcha-pucka 
erection,  and  would  not,  according  to  the 
opinion  of  a  professional  builder,  bear  safely 
the  re-erection  of  the  verandah. 

The  Subordinate  Judge  found  that  the 
judgment-debtor  had  contravened  the  terms 
of  the  decree,  and  had  in  re-building  the 
verandah  made  considerable  alterations  in 
the  premises.  He  held,  therefore,  that  in 
order  to  avoid  any  narrowing  of  the  veran- 
dah and  any  blocking  up  of  doors  and 
windows,  a  new  wall  should,  if  the  decree- 
holder  did  not  object,  be  built  in  the  place 
of  the  old  one,  the  decree-holder's  family 
vacating  the  upper  rooms  of  the  house  for 
the   time  necessary,  the  decree -holder  pay- 


ing all  the  cost  over  and  above  the  original  es- 
timate of  rupees  1,070,  but  that  if  the 
decree-holder  did  not  consent,  the  wall 
should  be  strengthened  as  suggested  by  the 
Assistant  of  Messrs.  Burn  &  Co.,  Mr.  Cox. 

Against  this  decision  the  decree-holder 
appealed,  and  the  Judge  reversed  the  order 
holding  that  the  Subordinate  Judge  could 
not  go  beyond  the  terms  of  the  decree,  and 
that  the  verandah  must  be  re-built  accord- 
ing to  the  plan  filed  in  the  original  suit. 
He  held  further  that  as  the  judgment-debtor 
had  failed  to  re-build  the  verandah  within 
the  month  allowed  by  the  decree,  the 
decree-holder  was  entitled  to  take  matters 
into  his  own  hands  and  re-build  the  veran- 
dah himself. 

The  judgment-debtor  now  appeals  spe- 
cially to  this  Court  and  contends 

(1 )  That  the  Judge  was  wrong  in  suppos- 
ing that  the  Subordinate  Judge  went  be- 
yond, or  substituted  any  thing  in  place  of, 
the  original  decree  ;  and 

(2)  That  the  neglect  of  the  decree- 
holder  to  take  any  steps  before  the  28th  of 
May  amounted  to  a  waiver  of  his  right  to 
interfere,  or  to  have  the  building  arrange- 
ments transferred  to  himself. 

The  first  ground  of  appeal  does  not  seem 
tenable.  The  Subordinate  Judge,  no  donbt, 
made  the  building  of  a  new  wall  contingent 
on  the  decree-holder's  acquiescence,  but  as 
consent  was  not  given  there  has  been  no 
alteration  in  the  decree  so  far  ;  but  he  allow- 
ed, in  case  the  new  wall  was  not  built,  certain 
alterations  to  be  made  in  the  original  plan 
for  the  purpose  of  adding  strength  to  the 
building.  These  alterations  consisted  of  a 
strengthening  wall,  and  some  arrangement  of 
posts  and  iron  plates  the  meaning  of  which 
is  not  very  clear.  Now,  the  strengthening 
wall  made  a  very  great  change  in  the  state  of 
afiairs.  Mr.  Cox  in  his  evidence  admits 
that  besides  narrowing  the  verandah,  which 
under  the  circumstances  would  be  of  little 
importance,  his  new  wall  has  closed  in  two 
windows  which  were  formerly  open  and  has 
generally  obstructed  the  passage  of  light  and 
air  to  the  rooms  on  the  ground  fioor.  He 
admits  also  that  the  door  of  one  of  the 
small  godowns  at  the  head  of  the  verandah 
has  been  blocked  up.  Now  the  decree- 
holder  alleges  that  these  passages  are  neces* 
sary  to  him,  in  order  that  he  and  the  mem- 
bers of  his  family  may  pass  from  one  part 
to  another  of  the  joint  premises,  especially 
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ta  •&••  part  called  the  ohik  veraodnh,  from 
whicht  the  w^omen  of  his  fdmily  are  aocustom- 
6d  to  look  at  ihe  poqjah  going  on  in  the 
]Pooj«h-dttlaD.  In  any  case,  it  is  clear 
from  Mr.  Cost's  evidence  that  the  repairs 
have  taken  away  conveniences  which  before 
existed,  and  will,  if  carried  out,  result  in 
tlie  dectee-holdiBr's  being  in  a  worse  posi^ 
tton  than  he  was  before.  It  is  afgaed  that 
tb  I'e-coilstruct  the  verandah  as  it  was  before 
is  ibopossible,  that  the  supporting  wall  is 
old  and' weak,  and  that  the  taking  out  fVom 
it  of  the  ends  of  the  old  beams  and  replacing 
ilew  ones  would'  endanger  the  safety  of  the 
Upper  buildings  in  which  the  decree-holder's 
own  family  resides.  But  if  this  be  so,  the 
proper  Course  for  the  judgment-debtor  to 
have  adopted  would  have  been  to  decline  to 
re-build,  giving  as  his  reason  the  impossi- 
bility of  exactly  carrying  out  the  decretal 
order,  and  to  have  allowed  the  decree-holder 
himself  to  undertake  the  repairs*  The 
decree-iiolder,  I  observe,  declat^es  it  quite 
possible  to  restore  the  verandah  and  is 
supported  in  his  opinion  by  evidence.  At 
all  events,  he  is  willing  to  undertake  the 
task,  and  as  bis  family  occupies  the  upper 
floor  it  may  be  presumed  that  he  has  some 
gtouuds  for  his  opinion. 

Anyhow,  it  s^mrs  quite  clear  that  in 
building  the  strengthening  wall,  a  wall  that 
ik>t  ably  narrows  the  verandah  but  blocks 
op  two  windows  and  one  door,  which  before 
Wtifre^opeir,  the  judgment^ebtor  has  contrah 
v^dd'the  d^oretal  order. 

The  question  remains  whether  the  decree* 
holder  is  entitled  to  take  matters  into  his 
ojwa  hands,  or  whether  the  judgment-debtor 
should  be  directed  to  re-build  the  veraadah 
aec«irdiag  to  the  plan. 

Mr.  Cbwie  for  the  debtor  contends  that 
the  decree-holder  has  waived  his  right,  that 
he  looked  quietly  on  from  the  5th  of  May, 
oh  which  date  the  month  of  grace  expired, 
to  the  28th  of  the  month  and  allowed  the 
debtor  to  incur  heavy  expense  without  re- 
monstrance, and  cannot  now  claim  the  privi- 
lege given  him  by  the  decree,  time  not  being 
in  any  way  the  essence  of  that  decree. 

I- am  not  prepared  to  assent  to  the  latter 
proposition  it  appearing  to  me  that  time 
had  a  great  deal  to  do  with  the  arrangement ; 
but  as  regards  the  waiver,  I  think  that 
the  jiH^nlent-debtor  is  entitled  to  succeed. 
Beth  parties  live  in  the  same  house,  and  the 
d^<9ree«iio}de¥  was  of  course  perfectly  a-ware 
olt  ivluUtw^  going  on  day  by  day  before  his 


eyes^  He  must  haves^en  the  wall  ba tiding^ 
the  windows  and  door  in  prooesii  of  beih^ 
blocked  up,  and  yet  he  allowed  it  all  to  §& 
on  and  said  nothingi  I  dd'not  say  thatbe^ 
was  bound  to  come  into  Court  the  ve^ 
day  of  the  month's  eiepiriog,  but  if  he: 
chose  to  stand  by  and  say  nothing:  whtht 
his  judgment-debtor  was  incurring  considet^ 
able  expense  in  doing  what  a  competent 
possessioual  adviser  told  Him  vtras  the  ouiy 
safe  thing  to  do;  I  do  not  think  that  he  is 
entitled  to  much  consideration.  He  had  the 
right  to  come  in  no  doubt,  aild  a6  thia  Judge 
says,  he  would  have  been  entitled  to  have' 
the  decretal  order  carried  out  to  the  letter 
if  he  had  demanded  it  in  reasonable  time. 
But  a  right  may  be  waived,  and  under  the' 
circumstances  I  think  that  this  right  has 
been  waived. 

It  is  easier  to  decide  on  the  points- taken 
in  special  appeal  than  to  say  what  ii  Co  be 
the  result  of  this  application.  The  debtor 
has,  in  my  opinion,  done  what  he  otigiVt' 
not  to  have  done,  and  the  decree-holder  has 
been  undoubtedly  injured  by  the  blocting 
up  of  his  light  and  air  passages.  But  we 
are  told  that  if  the  "  status  quo  "  be  restored, 
the  verandah  can  only  be  re-built  at  great 
risk,  the  present  wall  being  old  and  weak. 
It  is  a  .difficult  matter  to  decide,  but  it 
must  be  decided  one  way  or  the  other,  for 
the  parties  are  to  all  appearance  irreooncile- 
ably  at  feud  and  there  is  no  hope  of  a 
compromise.  The  decision  may,  1  tliink, 
be  in  this  wise.  If  the  debtor  cad  arrange 
the  strengthening  wall  so  as  not  to  bloek  up' 
light  and  air,  or  to  prevent  the  decree- 
holder's  ingress  and  egress,  well  and  good  ; 
the  work  of  re-oonstruotion  can  go  on 
without  change  except  as  regards  these 
matters,  and  the  time  allowed  will  be  3 
weeks  from  the  time  the  work  is  commenced 
this  being  the  time  required  by  JICeasraA 
Burn  k  Co.  If  this  cannot  be  done,  the 
debtor  must  carry  out  strictly  the  termrof 
the  decree  and  re-butld  the  verandah  wiiere 
it  was  before  and  in  the  same  manner 
having  one  month  fVom  date  of  con^meuce- 
ment  of  the  work  given  him  for  the  pnr- 
pose.  If  in  doing  this  the  deci-ee- holder 
suffers  from  injury  done  to  the  uppet*  apart- 
ments it  will  be  his  own  fanlt,  and  he  will 
have  no  claim  to  compensation  or  redr^sii. 
Nothing  can  be  debreed  whibh  is  iropodblble 
of  execution,  and  although  the  judgtoent- 
debtor  as  the  original  wrong-do^r  had  no 
claim  to  be  exempted  from  any  consequence 
of  his  acts,  still  if  in  doing  what  the  dected 
supposed    to  be   posMble  and  wbicU    Ui^ 
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decree^holder  declares  ia  possible^  damage  is 
done  to  the  premises*  the  debtor,  after  what 
be  has  done,  ought  to  be  held  free  from  fur- 
ther liability.  The  Judge's  order  is  modified 
to  this  extent,  and  under  the  circumstances 
of  the  case  each  party  will  pay  his  own 
costs.  I  may  add  that  if  the  old  verandah 
is  to  be  restored  as  it  was  before,  neglect  of 
the  judgment- deb  tor  to  finish  it  within  the 
month  ought  to  revive  the  decree-holder's 
right  to  take  the  repairs  into  his  own  bands 
CD  the  terms  contained  in  the  original  decree. 

Kemp,  J. — I  concur. 


by  force.  The  plaintiff  states  his  share  to 
be  2  annas  15  gundahs  in,  the  whole  vilr 
lage. 

The  defendant  holds  a  J^ase  of  1  anna  2 
pie  from  one  share-holder  and  3  annas  17} 
gundahs  from  another  share^holder, — in  all 
a  little  more  than  5  annas. 


Court  gave  a  decree  to    the 


The  9th  June  1871. 
Present : 
The  Hon'ble  H. 


V.  Bayley  and  W.  Ainslie, 
Judges, 


XJmiUee   lands— Ziessae's  rlgrlits— 
ClrowiniT  Xndtg'o. 

Case  No.  320  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  Sth  February  1871,  modifying 
a  decision  of  the  Moonsiff  of  Tegrah, 
dated  the  2Sth  Aovember  1870. 

Mr.  L.  G.  Crowdie  (Defendant)  Appellant^ 


versus 


Bhikdfaaree 


Singh  and  others 
hespondents. 


(Plaintiffs) 


Babooe  Nil    Madhub    Sein    and    Khettur 
*      Nath  Bose  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Bespondents. 


Witho;it 
ijmalde 
which 

arrears  of  tent,  to  ^ow  the  indigo  plant,  which  is 
valaelesa  except  when  converted  into  the  manufactured 
article.  Such  a  change  of  crops  is  tantamount  to  an 
entire  alteration  of  the  condition  of  the  joint  pro- 
perty. 

Ainslie^  J. — Ik  this  case,  the  plaintiff 
sues  to  restrain  the  defendant  from  growing 
iadigo  on  liuads  which  are  the  khood-khast 
lands  of  the  plaintiff  and  on  lands  which 
aire  |be.ij»a]ee  ryotee  lands  of  all  the  joint 
pcoptrietors  in  the  .village,  which,  the  plaintiff 
att^ea,  defendant  had  attempted  to  cuUi?at6 


The  first 
plaintiff. 

The  Lower  Appellate  Court  has  ordered 
a  remand  with  a  view  to  ascertain  precisely 
what  lands  the  plaintiff  alleged  to  be  khood-' 
khast  and  what  lands  he  alleged  to  be 
ijmalee. 

In  special  appeal,  it  is  contended  that  the 
suit  ought  not  to  have   been  entertained   as 
no  relief  could  be   granted   to   the   plaintiff 
without  depriving  the  defendant  of  his  just 
rights  in  the   ijmalee   lands,   and   that   the 
special  appellant  was   perfectly   entitled   to 
use  and  enjoy  the  shares  of  the  lands  leased 
to  him  in   any  way  that   suited   him   best  ; 
further    that  if  the   cultivation   of    indigo 
appeared  profitable  to  him,  he  could  not   be 
restrained  from  growing  it  on   the  land   by 
the  other  co-sharers,  and  that  if  any   injury 
arises  to  the  other  co-sharers    they  have 
their  proper  remedy  by  an  action  for  damages. 
If  no  immediate  injury  were,  likely  to  arise 
from  the  cultivation   of  the  ijmalee  lands 
with  indigo,  it  would   probably  be  advisable 
to  leave  the  plaintiff  to  the  remedy  suggested  ; 
but  it  appears   to  us   that   there  is   an   im- 
mediate injury  in  this  way, — that  the  produce 
of  the  lands  is  hypothecated   for   the  rent, 
and  if  the  lands  are   cultivated   with   crops 
that  are  ordinarily  grown  upon   them,  those 
crops  are  suoh  as  the  share-holders,   if  they . 
have   occasion   to  resort  to  the  process  of 
distraint  for   the  realization   of  their  rent, 
may  profitably  attach,  but  if  in  lieu  of  such 
ordinary  crops,  the  crop  of  indigo  be  substi- 
tuted, that  crop  becomes  perfectly  valueless  to 


tuted,  that  crop  becomes  perfectly  valueless  to 
o;it  Afi  consent  of  the  co-sharers  a  lessee  of  all  but  the  particular  persons,  who  have  the 
lands  nas  no  right,  in  ueu  of  the  ordinary  crops'  c  *•      ^i  i      *.•*      ^^ 

are  capable  of  bein«  profitably  attached    for    ™eans    of    converting     the    plant    into    the 


manufactured  article. 

In  a  case  reported  at  Volume  X,  Weekly 
Reporter,  page  171,  it  was  held  by  Mr. 
Justice  L.  8.  Jackson  as  follows  : — *'  A 
co-sharer  in  landed  property  has  no  right 
to  do  any  thing  which  alters  the  condi- 
tion of  the  joint  property  without  the  con- 
sent of  his  co-sharers."  Here,  it  is  quite 
clear  that  the  use  which  the  defendant 
proposes  to  make  of  the  joint  property  is 
one.  which  entirely  alters  ita  condition  as 
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regards  the  other  co-sharers,  and  under  that 
ruling  he  has  no  right  to  make  this  altera- 
tion. 

In  respect  of  the  khood-khast  lands,  it 
is  perfectly  clear  that  the  defendant  can 
have  no  possible  ri|;ht.  It  has  been  object- 
ed that  tlie  Lower  Appellate  Court  should 
not  have  remauded  the  suit.  The  plaintiff 
in  his  plaint  has  given  no  details  of  the 
lands,  and  merely  comes  into  Court  for  a 
general  declaration  of  the  rights  of  the 
parties.  The  respondent's  pleader  eventual- 
ly addressed  us  with  a  view  to  sustain  that 
part  of  the  judgment  which  directs  a  re- 
mand. But  looking  to  the  form  of  the 
plaint,  we  think  that  the  remand  was  un- 
necessary. 

Setting  aside,  therefore,  the  order  of  re- 
mand, we  think  that  the  order  in  this  case 
must  be  that  the  defendant  be  restrained 
from  growino:  or  causing  to  be  grown  indigo 
on  the  ijmalee  lands  of  the  joint  proprietors 
without  the  consent  of  all  the  proprietors, 
or  without  the  consent  of  the  ryots  who 
hold  tenures  in  the  ijn^alee  lands  ;  and  that 
in  respect  of  the  khood-hhasi  lands  of  the 
plaintiff,  he  be  restricted  from  growing  or 
causing  to  be  grown  indigo  without  the  con- 
sent of  the  plaintiff. 

We  think  the  costs  of  (his  appeal  should 
be  paid  by  the  special  appellant. 


The  9th  June  1871. 

Present : 

The    Hon'ble    E.    Jackson    and     Onoocool 
Ch under  Mookerjee,  Judges. 

ReiTi^tratlon  in  Colleotorate— Ziimita- 
tion— Bindoo  widow— Asaam. 

Case  No.  1649  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Kamroop, 
dated  the  \Zth  May  1870,  reversing  a 
decision  of  the  Moonsiff  of  Burpettah, 
dated  the  18M  February  1869. 

Deepo  Debia  (Plaintiff)  Appellant, 

versus 

Gobindo  Deb  (Defendant)  Respondent. 


Baboo  Bhuggobutty  Chum  Ghose   for  Ap- 
pellant. 

No  one  for  Respondent. 

In  a  suit  by  a  Hindoo  widow  for  a  declaration  of 
rifcht  and  title  todharmuttur  land  of  which  she  asserted 
she  bad  always  been  in  possession,  but  which  defendant 
bad  got  registered  in  his  own  name  as  well  as  in  hers, 
and  claimed  to  have  been  in  possession  of  with  hia 
father  since  the  death  of  the  husband  : 

Held  that  the  entry  of  plaintiff's  name  conjointly 
with  defendant's  was  a  declaration  of  at  least  joint 
title  snch  as  nullified  a  plea  of  bar  by  limitation : 

A  widow  under  the  Hindoo  Law  is  entitled  to  succeed 
to  her  husband's  property  and  to  have  her  name  regis- 
tered as  proprietor. 

The  Hindoo  Law  for  Bengal  Proper,  that  is,  the  Dya- 
bbaga,  is  applicable  to  Assam. 

Jackson,  J.— This  case  was  before  this 
Court  on  a  former  occasion  when  it  was 
remanded  to  the  Lower  Appellate  Coart, 
certain  errors  in  law  having  been  pointed 
out  in  its  decision,  and  it  was  directed  to 
make  further  enquiry  into  the  case  and  to 
pass  a  fresh  decision  upon  it.  The  suit  was 
by  the  plaintiff  as  the  widow  of  one  Ram 
Deb  for  a  declaration  of  her  right  and  title 
to  a  certain  piece  of  dhurmuttur  land,  which 
she  alleged  formerly  belonged  to  her  husband,  . 
and  of  which  she  asserted  she  had  been 
always  in  possession,  but  which  the  de- 
fendant had  got  registered  in  his  own  name 
OS  well  as  in  her  (plaintiff's)  name. 

The  defendant  alleged  that  on  the  death 
of  Ram  Deb,  his  father  succeeded  to  Ram 
Deb's  property  as  bis  next  of  kin,  and  that 
he  and  his  father  had  been  in  possession 
since  Ram  Deb's  death,  and  that  the  plain- 
tiff was  not  entitled  to  any  portion  of  the 
dhnrmnttur  land. 

The  first  Court  came  to  the  conclusion 
that  the  plaintiff  and  the  defendant  were 
each  entitled  to  8  annas  of  the  land  ;  that 
the  property  was  family  property  and  the 
grand-fathers  of  the  parties  had  been  brothers 
equally  entitled  to  the  land  which  devolired 
in  equal  shares  on  their  descendants,  the 
plaintiff's  husband  and  the  defendant. 

On  reviewing  this  decision,  the  Assistant 
Commissioner  and  Subordinate  Judge  of 
Burpettuh  has  come  to  the  conclusion  that 
the  plaintiff's  claim  is  wholly  barred  by 
limitation.  He  finds  that  the  plaintiff  is 
actually  residing  upon  a  portion  of  the  land 
and  holds  a  portion  of  it  in  her  khas  pos- 
session ;  but  he  finds  that  the  defendant  has 
been  managing  the  property  for  the  last  30 
years    since    the    death    of   the    plaintiff*8 
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husband,  and  be  therefore  coDsiders  that 
the  plaintiff's  title,  if  any,  had  lapsed  under 
the  law  of  limitation. 

Upon  ibis  point  this  special  appeal  is 
preferred  to  this  Court,  and  it  has  been 
pointed  out  that  the  decision  of  the  Lower 
Appellate  Court  is  evidently  wrong,  inas- 
much as  the  very  fact  of  this  lady  residing 
actually  on  this  land  and  holding  in  her  own 
sole  possessioa  a  portion  of  it,  is  sufficient 
to  prevent  the  bar  of  the  law  of  limitation, 
at  least  as  regards  that  portion  of  it  which 
is  in  her  khas  possession.  Then  there  is 
the  other  fact  that  the  names  of  both  the 
plaintiff  and  the  defendant  have  been  re- 
gistered as  proprietors  of  the  hnd  since 
the  year  1264.  Even  though  previous  to 
those  years  the  defendant's  father's  name 
alone  had  been  registered,  still  such  a  change 
having  been  made  with  the  assent  of  the 
defendant's  father  proves  undoubtedly  that 
the  defendant's  father  admitted  that  his 
possession  of  the  land  up  to  that  time  had' 
not  been  independent  of  and  adverse  to  the 
plaintiff's  right. 

The  entry  of  the  plaintiff's  name  con- 
jointly with  the  defendant's  is  a  distinct  de- 
claration at  least  that  the  plaintiff  was 
jointly  entitled  to  this  land  with  the  defend- 
ant. It  is  impossible,  under  these  circum- 
stances, to  understand  how  the  Assistant 
Commissioner  has  come  to  the  conclusion 
that  the  plaintiff's  claim  is  barred  under  the 
law  of  limitation.  We  set  aside  his  decision 
on  this  point. 

There  only  remains  then  to  consider  the 
finding  of  the  Assistant  Commissioner  on 
the  merits.  It  was  pointed  out  to^  him  on 
the  former  occasion  that  he  was  wrong  in 
stating  that  the  defendant  ns  a  cousin  of 
the  plaintiff^s  husband  was  his  next  of  kin, 
and  that  he  was  entitled  to  succeed  to  the 
plain tiff^s  husband's  property,  the  widow 
only  obtaining  maintenance  from  him.  It 
was  pointed  out  to  him  that  this  was  con- 
trary to  ordinary  Hindoo  Law.  The  As- 
sistant Commissioner  states  in  his  judgment 
that  although  it  may  be  the  law  in  Bengal 
that  a  widow  succeeds  to  her  husband's 
estate,  still  that  such  is  not  alivays  the 
Hindoo  Law,  inasmuch  as  under  the 
Benares  School  in  certain  circumstances  the 
widow  has  no  right  of  succession  to  the 
husband's  property.  And  I  understand  him 
to  presume  that  it  is  possible  it  may  not  be 
the  law  in   Assam. 


It  does  not  appear  that  any  of  the  parties 
in  this  case  asserted  that  the  ordinary 
Hindoo  Law  did  not  apply  :  it  does  not 
appear  that  the  Assistant  Commissioner  had 
any  ground  for  saying  that  the  ordinary 
Hindoo  Law  does  not  apply  in  the  province 
of  Assam.  If  the  law  differs  in  Assam, 
there  must  be  some  proof  of  that  fact.  It 
might  have  been  distinctly  pleaded,  but  it 
was  not ;  and  it  might  of  course  have  been 
easily  proved,  but  there  was  no  attempt  to 
prove  it.  It  is  quite  true  that  the  widow 
only  obtains  a  life  interest  in  the  property 
and  that  she  is  unable  to  transfer  it  except 
for  her  life.  But  there  seems  to  be  no 
ground  whatever  for  the  presumption  made 
by  the  Assistant  Commissioner  to  the  effect 
that  the  law  in  Assam  differs  from  the  or- 
dinary law  in  Bengal. 

The  widow  is  under  the  Hindoo  Law 
entitled  to  succeed  to  her  husband's  pro- 
perty, and  is  entitled  to  have  her  name  re* 
gistered  as  the  proprietor  of  the  land.  The 
first  Court  seems  to  have  gone  very  care- 
fully into  the  rights  of  the  parties,  and  that 
Court  came  to  the  conclusion  that  the  plain- 
tiff and  the  defendant  are  each  equally 
entitled  to  8  annas  of  the  disputed  land. 
There  is  nothing  in  the  decision  of  the 
Lower  Appellate  Court  upon  which  we  can 
find  that  the  first  Court  was  in  any  way  ia 
error  in  arriving  at  that  conclusion.  We 
are,  therefore,  obliged  again  to  set  aside  the 
decision  of  the  Assistant  Commissioner  and 
to  restore  the  decision  of  the  first  Court. 

Each  party  will  pay  his  owu  costs  of  this 
litigation. 

Mookerjee,  J. — I  am  also  of  opinion  that 
the  Assistant  Commissioner  is  wholly  wrong 
in  dismissing  the  suit  of  the  plaintiff.  X 
cannot  make  out  how  the  Commissioner 
thinks  that  the  law  of  inheritance  in  Assam 
is  different  from  the  law  prevalent  in  Ben- 
gal, ».  e.y  the  law  of  the  Dya-bhaga.  The 
defendant  never  raised  that  contention  and 
never  pleaded  that  under  either  the  Mi- 
takshara  or  any  other  system  of  law  he  is  a 
preferential  heir  to  the  deceased  Ram  Deb 
or  that  the  widow  is  no  heir-at-law.  The 
plea  put  forward  appears  to  be  that  inasmuch 
as  Ram  Deb  had  at  the  time  of  his  death 
bequeathed  his  share  to  the  defendant's 
father,  the  widow  is  not  entitled  to  succeed. 
This  is  not  a  plea  that  the  widow  is  not  an 
heir  according  to  the  law  prevalent  in 
Assam,  but  it  is  quite  consistent  with  the 
law  of  Bengal  Proper,  t.  e,,  the  law  of  Dya- 
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bhaga.  The  first  Coart  found  that  the  de- 
fendant has  not  heen  able  to  substantiate 
bis  allegation  of  a  bequest,  and  therefore 
gave  a  decree  of  a  moiety  of  the  property 
to  the  plaintiff  in  right  of  her  husband. 
Where  the  Assistant  Commissioner  got  a 
different  Hindoo  Law  for  Assam  is  not  at 
all  clear  to  me. 

I  wonld  also  refetot-e  the  decision  of  the 
*first  Court  and  reverse  that  of  the  Com- 
missioner.  Under  the  circumstances  of  the 
case,  each  party  -should  pay  his  own  costs 
throughout. 


The9th  Jane  187J. 

Pre$ent : 

The  Hou'ble  L.    8.  Jackson    and    A.    6. 
Macpherson,  Judges. 

Bvidenoe— Issues— Piroo6  dure. 

Case  No.  2247  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  I3th  August  1870,  reversing  a  deci' 
sion  of  the  3foonsiff  of  thai  District,  dat' 
ed  the  \2th  March  1870. 

Muzboot  Singh  and  others  (Defendants)  Ap* 
pellants, 

tersus 

'MuBsamutChunderMashee  Kooer  (Plaintiff) 
Bespohdent. 

Mr.  R  T.  Allan  for  Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for  Be- 
spondent. 

in  a  suit  for  possession  of  a  piece  of  land  where  defend- 
ant  pleaded  limitation  and  his  -witness  unexpectedly 
disclosed  that  his  possession  was  that  of  a  mort^igee : 

Held  that  it  was  impossible  for  the  Court  to 
OTerlook  that  testimony  and  that  it  was  its  duty  to 
frame  an  issue,  find  expressly  on  the  fact  of  the  mort- 
pajre,  and  provide  for  tlie  rights  of  the  mortga^  ;  for 
if  the  mortgage  was  found  to  subsist  in  defendant,  the 
plaintiff  could  not  in  this  case  recover  a  decree  for  pos- 
session but  should  be  referred  to  a  suit  properly  framed 
Cor  redemption. 


Jackson,  J. — Thb  suit  out  of  which  this 
special  appeal  arises  related  to  a  6  pie' share 
of  mouzah  Jumalpore.  It  seems  that  the  4 
annas  share  of  that  mouzah  originally  be- 
longed to  Digumber  Singh,  who  died-  a  gi^eat 
many  years  ago  leaving  a  widow  Balkoo- 
raar.  This  widow  survived  her  husband  for 
a  very  long  time,  and  while  in  enjoyment  of 
his  property  seems  to  have  alienated  a  large 
portion  of  it,  and  amongst  6ther  things,  she 
alienated  to  one  Raj  Eoomar  in  the  y^ar 
1842  her  husband's  share  of  the  raoazah 
in  question.  It  further  appears  that  Digum- 
ber  Siugb's  grand-nephew,  Deokoomar,  after* 
wards  brought  a  suit  to  set  aside  various 
alienations  made  by  Digumber's  widow,  add 
got  a  deci^ee  in  respect  of  part  of  the  pro- 
perty for  which  he*  sued,  but 'did  not  'obtain 
a  decree  in  respect  of  mouzah  Jumalpore. 
Being  dissatisfied  with  that  decree,  he  made 
an  appeal  to  the  High  Court  and  obtained 
from  the  High  Court  a  further  decree,  bat 
mouzah  Jumalpore  was  not  iiicluded  in  liis 
appeal  ;  ftnd  he,  consequently,  obtained  no 
relief  as  to  that  mouzah. 

Raj  Koomar,  the  alienee,  had  three  sons, 
Dowlnt  Eooer,  Bhugwan  Dutt,  and  Oottum 
Narain  ;  and  it  was  in  execution  of  a  'de<h'ee 
against  Hurbunsee,  the  widow  of  BhogWiti 
Dutt,  that  certain  patties  including  otie 
Nuseeb  Lall,  plaintiffs'  vendor,  purchased 
her  right,  title  and  interest  in  the  mouzah  ; 
and  the  plaintiffs  allege'  that  by  Conveyance 
from  ouon  of  the  three  brothers,  Dowlot 
Kooer,  the  other  two,  Bhugwan  Dutt  and 
Oottum  Narain,  became  sole  owners  of  the 
4  annas  share,  and  consequently  Bhugwan 
Dutt's  share  became  2  annas,  and  that  there- 
fore what  Nuseeb  Lall  purphased  was  <Tne- 
fourth  of  two  annas,  or  the  6  pie  shiure'  to 
which  this  suit  relates. 

The  defendant  in  this  suit  was  one  Daree 
Singh  ;  and  his  allegation  is  that  he  has  been 
holding  the  disputed  share  of  this  mouz6h 
under  a  title,  of  which  the  origin  is  not  dis- 
closed, for  the  last  20  years  ;  ai^d  he  further 
alleges  that  he  obtained  from  Deokoomar, 
the  grand-nephew  of  Digumber  Singh,  a 
ladavee  or  ratification  of  his  alleged  title  : 
he  therefore  alleges  that  plaintiff's  suit  is 
barred  by  limitation,  nnd  also  that  he,  de- 
fendant, has  a  good  title. 

Upon  this  case  going  lo  trial  the  def<^^*d- 
ant's  witness.  Ram  Pershad  Lall,  'his  own 
putwnree,  seems  to  have  very  unexpectedly 
disclosed  that  the  possession  of  the  defend- 
ant was  the  possession  of  a  otiortgagee,  '  The 
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witness  did  not  «tace,  nor  was  it  in  uny  way 
,  proved,  who  grnnted  the  mortgage,  when  it 
^omtnenced,  or  what  the  circumstances  of  it 
wcf  e. 

The  Moonsiff  fin^ling  the  allegation  of 
mortgage  to  he  correct  dismissed  the  suit  ; 
hat  on  appeal,  the  fact  alluded  to  ahove 
coming  out  upon  the  evidence  of  the  defend- 
ant himself,  the  Court  helow,  considering 
the  plaintiff's  title  to  be  proved,  and  also 
considering  the  possession  of  the  defendant 
to  have  been  of  a  character  not  adverse  to 
the  plain tiff^s  right,  gave  a  decree  to  the 
plaintiff,  observing,  however,  that  it  would 
not  be  prejudicial  to  the  rights  of  the  mort- 
gagee :  and  that  decree  was  stated  to  be 
one  for  proprietary  possession. 

Agattist  this  decicflon,  the  deffendant  h%d 
Bpp^ab^d  specially.  He  contends  that  the 
'plrtintiff'  having  sued  to  recover  possession 
must  prove  that  he  or  some  person  under 
whom  he  claims  was  in  possession  within 
12  years  of  the  commencement  of  the  suit ; 
and  further  (and  this  is  the  point  upon 
which  the  most  strenuous  contention  has 
been  made)  that  the  lower  Court  in  finding, 
as  it  did  find,  that  the  defendant  had  been 
in  possession  as  mortgagee,  found  some- 
thing which  was  not  alleged  by  either  party, 
and  consequently  a  matter  upon  which  the 
parties  were  not  at  issue.  It  is  also  con- 
tended that  the  Court  below  wrongly  con- 
strued the  decree  of  the  High  Court. 

As  to  the  decree  of  the  High  Court,  I 
think  it  quite  clear  the  defendant  is  not  ei^- 
titled  to  rely  upon  it.  Jumalpore  was  not 
included  in  the  appeal,  and  consequently  no 
relief  was  'given  in  respect  of  Jumalpore  ; 
'  and  of  course  Deokoomar,  who  never  set  up 
his  title  to  that  mouzah,  was  not  competent 
to  give  any  ladavee  or  otherwise  ratify  the 
defendant's  title. 

Upon   the  question  of  mortgage,   I  con- 
ceive that  the  lower  Court  could  not  shut  its 
eyes  to  the  evidence  adduced  by  the  defend- 
ant   himself.      When     the    defendant   had 
shewn  what  the  character  of  his    possession 
'i^ttSj'it   viroild  be  impossible  for   the   lower 
Court  to  overlook    that  testimony  and  hold 
the  plaintiff's  to  be  barred.     At  the  same  time 
it  seems  to  me  that  the  result   of  the    trial 
'ttf  bis  case  is  extremely   unsatisfactol'y.     If 
^^the  declsidn   of  the  Court  below  were  to  be 
considered  as  a  judgment  declaratory  of  the 
plaintiff's  tide,  but   refusing  him    possession 
on  (he  ground  of  a   mortgage   subsistiug  in 


the  defendant,  that  would  be  a  finding  that 
the  defendaht  had  a  good  and  valid  mort- 
gage, and  embarrassment  might  arise:  on 
the  other  hand,  if  the  decree  be  allowed  to 
stand  as  it  is,  it  would  be  a  decree  of  which 
the  plaintiff  might  be  entitled  to  take -out 
execution  and  obtain  pbssession  of  the  pro* 
perty.  It  seems  to  me  that,  upon  the  fact 
oT  mortgage  being  disclosed,  as  it  was,  bj 
defendant's  witness,  it  was  Ihe  duty  of  the 
Court  to  frame  a  fresh  issue  on  the  subject 
of  that  mortgage  to  try  whether  there  was 
any  mortgage  in  the  defendant,  how  it*aro^e, 
by  whom  it  was  granted,  ar^  What  the 
circumstances  of  it  were,  and  ^  to  have 
found  expressly  upon  the  fact  of  mortgage 
abd  to*  have  provided  for  the  rights  bf Hhe 
mortgagee. 

I  think,  therefore, '  the  decision  of  the 
lower  Court  must  be  set  aside^  and  the  case 
must  be  remanded  to  the  Subordinate  Judge 
in  order  that  an  issue  may  be  framed  upon 
this  point  and  a  decision  given  upon  the 
facts  which  may  be  found. 

It  is  quite  clear  that  if  a  mortgage  be 
found  to  subsist  tn  the  defendant,  the  plain* 
tiff  cannot  in  this  case  recover  a  decree 
for  possession  of  the  land,  but  raist  be" re- 
ferred to  a  salt  properly  framed  for  redemp- 
tion. 

Of  course,  it  will  be  unddrertood  thkt  U 
is  quite  open  to  the  Subordinate  Jndge  to 
find  whether  there  is  a  mortgage  or  not. 
No  issue  Was  framed  upon  the  p6i6t,'^nd 
it'  is  entirely  open  to  the  Court  to  find  upon 
the  issue  which  will  be  now  raided. 

I  may  also  add  that  it  does  not  appear 
that  a  clear  finding  was  arrived  at  on  the 
alleged  sale  by  Deokoomar's  son  Dowlut 
of  his  share  to  his  two  brothers. 

The  plaintiff,  who  alleges  that  Bhngwan 
Dutt's  share  was  2  annas  instead  bf  some- 
thing less,  which  it  would  be  if  that  sale 
were  not  made  out,  must  of  coarse  prove 
that  fact. 

Costs  of  the  special  appeal  must  fallow 
the  result. 

MacpherioHf  «/««—!  concur. 
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The  12th  June  1871. 

Present : 

The  HoD'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Sxaoation  —  Sale  —  Paroliase  bj 
decree-holder. 

Case  No.  55  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Nuddea, 
d^ted  the  7th  January  1871. 

Khellat  Chander  Ghose  (Decree-holder) 
Appellant, 

versus 

Keshub  Chunder  Paul    Chowdhry   (Judg- 
ment-debtor) Respondent, 

Mr.  R.  T,  Allan  and  Baboo  Romesh 
Chunder  Milter  for  Appellant. 

Baboos  Oopendro  Chunder  Bose  and  Grtsh 
Chunder  Banerjee  for  Respondent. 

Where  the  decree-holder  is  himself  the  purchaser  at 
a  sale  in  execation«  there  is  no  reason  why  he  shoald 
not,  instead  of  paying  the  price  in  cash,  give  receipts 
for  the  amount  due  to  him  under  his  decrees,  supposing 
their  value  is  sufficient  to  cover  the  amount  for  which 
the  property  is  sold. 

Lochy  •/.—Looking  at  the  terms  of  the 
decree,  it  appears  to  us  clear  that  the  decree- 
holder,  now  appellant  before  us,  is  entitled 
to  recover  interest  up  to  the  date  of  realiza- 
tion of  the  amount  of  the  decree,  or  in  this 
case  up  to  the  date  on  which  the  sale  of  the 
property  of  the  judgment-debtor  was  con- 
firmed, provided  that  the  whole  sum  does 
not  exceed  the  amount  of  penalty  awarded 
by  the  decree,  namely,  40,000  rupees.  We 
see  that  .the  sum  of  rupees  31,763  which 
is  mentioned  in  the  proceedings  of  the  lower 
Court  was  the  sum  which  was  entered  in  the 
petition  of  the  3rd  of  April  1867  put  in 
by  the  decree-holder  when  he  asked  for  the 
sale  of  the  judgment-debtor's  property  ;  and 
looking  at  the  terms  of  the  judgment,  we 
see  no  reason  why  the  interest  should  not 
be  allowed  to  run  from  that  date  up  to  the 
date  of  the  Judge's  proceeding  confirming 
the  sale. 

An  objection  in  the  shape  of  a  cross-ap- 
peal on  the  part  of  tlie  respondent  has  been 
raised  to  the  proceedings  of  the  Court  beluw, 


to  the  effect  that  the  Judge  ought  to  have 
caused  a  re-sale  of  the  property  to  be  made, 
because  the  decree-holder  who  himself  par- 
chased  the  property,  instead  of  depositing 
the  purchase  money  in  cash,  paid  the  same 
by  receipts  for  the  amount  covered  by  the 
two  decrees  held  by  him. 

We  do  not  think  that  this  is  a  valid  ob- 
jection to  the  sale.  There  does  not  appear 
to  us  to  be  any  reason  why,  if  the  decree- 
holder  had  decrees  sufficient  in  their  value 
to  cover  the  amount  for  which  the  property 
was  sold,  he  should  not,  instead  of  paying 
the  purchase  money  in  cash,  give  receipts 
for  the  amount  due  to  him  under  his  decrees  ; 
and  as  no  material  injury  has  been  done  to 
the  judgment-debtor  by  the  sale  of  his  pro- 
perty, we  think  the  cross-appeal  should  be 
dismissed  with  costs,  and  the  appeal  of  the 
decree-holder  as  to  interest  should  be  decreed 
with  costs. 

Two  gold  mohurs  will  be  allowed  as  plea- 
der's fees  both  in  this  appeal  and  in  the 
cross-appeal. 

Mitter,  J.— I  concur. 


The  12ih  June  1871. 

Present  : 

The  ETou'ble  G.  Loch  and  Dwaikanath 
Mitter,  Judges. 


Attached 


propertj— HCanagrer— Bze- 
outlon. 


Case  No.  Hoof  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Gya,  dated 
the  23rd  February  1871.      ' 

Din  Dynl  Lall  (Decjee-holder)  Appellant, 


Ram    Ruttun 


versus 

Neogee    (Judgment-debtor) 
Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Nil  Madhub 
Sein   for  Appellant. 

No  one  for  Respondent. 

The  fact  of  a  manager  having  been  appointed  tx» 
realize  the  profits  of  a  property  with  a  view  to  satisfy 
certain  decrees  (even  though  the  appointment  should 
have  been  contirmed  by  the  High  Court)  is  no  bar  to -a 
Judge,  on  the  application  of  another  decree- holder, 
inquiring  into  the  state  of  the  proper tv  and  passing 
proper  orders,  and,  should  he  find  that  the  proceeds  a^ 
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hisafficient  to  satisfy  all  the  decrees  within  a  reason- 
ible  time,  causing  the  decree  to  be  executed  in  the 
asaalway. 

Lochf  J, — We  are  of  opinion  that  the 
Jodge  is  in  error  in  thiukiog  that  he  can- 
not proceed  with  this  case.  It  appears  that 
on  the  application  of  certain  decree-holders, 
ft  manager  was  appointed  by  the  Subordi- 
nate Judge  on  the  8ih  January  1870  for  the 
management  of  the  property  of  the  judg- 
ment-debtor and  for  the  liquidation  of  the 
debts  due  to  them.  The  petitioner  now  be- 
fore tlie  Court  had  a  decree  outstanding  at 
that  time  ;  but,  as  we  are  told  by  his 
pleader,  he  did  not  consent  to  the  appoint- 
ment of  the  manager.  On  the  23rd  August 
1870  he  obtained  another  decree  for  rupees 
62,705,  for  which  he  took  out  execution  on 
the  12th  December  1870 ;  but  the  Judge 
refused  to  proceed  with  the  case  on  the  ob* 
jeciion  of  the  judgment-debtor  who  stated 
that  as  a  manager  had  already  been  appoint- 
ed to  take  charge  of  his  estate,  and  as  from 
the  profits  thereof  the  debts  duo  to  all  the 
decree-holders  would  be  liquidated,  the  pre- 
sent decree-holder  could  not  proceed  against 
his,  the  judgment-debtor's,  property:  and 
the  Judge  considering  thut  the  appointment 
of  the  manager  by  the  Subordinate  Judge, 
which  appointment  had  been  confirmed  by 
the  High  Court,  prevented  him  from  pro- 
ceediug  any  furtlier  in  the  case,  refused  to 
tnke  any  steps  to  bring  the  property  of  the 
jadgmeut-debtor  to  sale. 

The  petitioner  states  that  he  offered  to 
show  to  (he  Judge  that  the  profits  of  the 
estate  of  the  debtor  were  quite  insufficient 
to  satisfy  the  decrees  for  the  liquidation  of 
which  tiie  manager  was  appointed,  as  well 
as  the  decree  now  in  question,  and  als\>  an- 
other decree  which  is  the  subject  of  an  ap- 
peal to  this  Court,  No.  114  of  1871  ;  and 
that  the  Judge  did  not  enquire  into  these 
points  simply  because  a  manager  liad  al- 
ready been  appointed  and  his  appointment 
was  confirmed  by  the  High  Court.  We  do 
not  think  that  the  appointment  of  a  manager 
in  the  other  cases  will  necessarily  prevent 
the  Judge  from  enquiring  into  the  state  of 
the  property.  He  can  call  upon  the  manager 
to  show  what  are  the  profits  of  the  estate  ; 
and  if  he  find  that  they  are  insufficient,  he 
may,  notwithstanding  the  appointment  of 
the  manager,  pass  such  orders  as  he  may 
think  proper.  Of  course,  ou  the  defendant's 
application  the  Judge  may,  if  he  think  fit, 
also  direct  the  manager  now  appointed  to 
iiqaidate  the  amount  of  this  decree. 


The  case  will,  therefore,  be  sent  back  to 
the  Judge  to  consider  the  evidence  produced 
before  iiim,  and  to  pass  such  orders  as  he 
think  fit  as  to  the  enforcement  of  the  de- 
cree, should  he  consider  that  the  decree- 
holder  is  entitled  to  execute  it.  The  ap- 
pellant will  get  his  costs  of  this  appeal,  the 
pleader's  fee  being  assessed  at  one  gold 
mohur. 

Milter,  J. — I  am  of  the  same  opinion. 
The  order  of  the  Subordinate  Judge  bear- 
ing date  the  8th  of  January  1870  cannot 
be  a  legal  bar  to  the  present  application, 
which  is  an  application  for  the  execution  of 
a  decree  not  covered  by  *  that  order.  Of 
course,  it  is  quite  open  to  the  Judge  to  see 
whether  the  amount  due  under  the  decree 
now  sought  to  be  executed  is  likely  to  be 
realized,  within  a  reasonable  period  of  time, 
from  the  proceeds  of  the  attached  property  ; 
but  in  that  case  he  would  be  bound  to  hear 
all  the  objections  of  the  decree-holder  and 
to  give  him  sufficient  time  to  produce  evi- 
dence in  support  of  those  objections.  Should 
the  Judge,  however,  be  of  opinion  that 
there  is  no  probability  of  that  amount  be- 
ing realized  within  a  reasonable  time  from 
the  proceeds  of  the  said  property,  the  de- 
cree-holder would  be  undoubtedly  entitled 
to  hare  his  decree  executed  in  the  usual 
way. 

If  the  present  decision  of  the  Judge  were 
upheld^  the  decree-holder  would  have  run 
the  risk  of  seeing  his  decree  barred  by  li- 
mitation, whilst  the  manager  appointed  under 
the  order  of  the  8th  of  January  1870  is  en- 
gaged in  realizing  the  amounts  due  under 
the  decrees  to  which  that  order  refers. 


The  13th  June  1871. 

Present  : 

The  Hon'ble  F.     B.     Kemp    and    F.     A. 
Glover,  Judges, 

Date  of  suit— deLmended  or  retamed 
plaint. 

In  the  matter  of 

Khellat  Chunder  Ghose,  Petitioner, 

versus 

Nasseebunnissa  Bibee  and  others,  Opposite 
Parti/. 
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£?p;5^(?  J^f^esih  C hunger  Mitter   fc^ir  Peli- 
(ioaep. 

Bahoo  Door g a   Mohun   Doss  fur  Opposite 
Party. 

The  date  of  a  suit  most  be  taken  to  be  that  on  wliich 
the  plaint  was  originally  filed,  and  not  that  on  which 
it  was  filed  in  another  Court  either  as  an  amended 
pl|^t  Off  4S  %  pUin^  retnmed  to  be  ^led  \j^  that 
Court 

Ken^pj  J. — This  is  an  application  on  the 
p^rt  pfKbellatCif under  Ghose,  who  was  the 
defendant  in  a  si^it  brought  by  the  opposite 
pi^rty  |in(|er  S^ctipn  15  Act  AlV  of  1859. 
Th^  pinintids,  ttie  opposite  party,  Woqght 
tiieir  ^ui(  in  the  Mponsiff's  Court  valuing 
it  «j(  riipee^  dps  which  would  be  withiu 
the  JMVi^uiptiop  Qf  the  Moonsiff.  It  was, 
hpwj9ver,  fqqnd  put  by  the  Court  or  by 
the  ptjioer  of  the  Coi^it  that  the  plaintii]fs 
htf4  made  SQipe  plerici^l  error  in  calculating 
the  ipesne  promts  and  that  on  a  proper  oal- 
cql^tion  th^  yalnation  of  the  suit  wi^s  more 
thi^p  rupees  1,000.  The  Moons iflP*,  therefore, 
i:^q4er  oection  30  finding  that  the  i^mount 
or  estimated  value  of  the  claim  as  stated  by 
Uie  plaintiffs  was  beyond  the  jurisdiction  of 
l^is  Court,  retarned  the  plaiut  to  the  pUin- 
tiffs  in  order  to  its  being  presented  in  the 
proper  Court.  The  plaintiffs  then  presented 
tiie  plaint  in  the  Court  of  the  Subordinate 
Judge,  and  the  Subordinate  Judge  tried  the 
ease  and  gave  the  plaintiffs  a  decree. 

It  is  now  contended  by  the  applicant  tba^ 
the  Subordiuate  Judge  had  uo  jurisdiction  to 
try  the  case,  and  that  therefore  his  proceed* 
ings  being  without  jurisdiction  mnst  be 
quashed.  The  ground  taken  is  that  when 
the  suit  was  brought  in  the  Moonsiff's  Court, 
Act  XXVI  of  1867  was  in  operation,  and 
that,  under  that  Act,  20  times  the  net  profits 
of  the  subject-matter  of  the  suit  would  be 
the  proper  valuation,  or  rather  that  that 
would  be  presumed  to  be  the  market  value 
unless  the  contrary  was  shown,  but  that 
when  the  plaiut  was  presented  in  the  Subor- 
dinate Judge's  Court,  Act  XXVI  of  1867  was 
uo  longer  in  operation  and  that  the  Act  then 
governing  the  valuation  was  the  new  Court 
Fees'  Act,  Act  VII  of  1870,  and  that  under 
Section  6  Clause  5  of  that  Act  the  valua- 
tion should  be  15  times  such  net  profits ;  that 
valuing  the  suit  according  to  that  standard 
the  valuation  would  be  under  rupees  1,000, 
%o4  therefore  under  Section  6  Act  VIH  of 
1859  the  suit  ought  to  bave  been  instituted  [ 


in  the  Court  of  the  lowest  grade  corapefjent 
to  try  ir,  namely,  the  MoonsifTs  Cour^  and 
that  for  these  reasons  the  Subordinate 
Judge's  decision  must  be  held  to  be  a  deci- 
sion passed  without  jurisdiction. 

On  the  other  side,  it  is  contended  by  the 
pleader  for  the  opposite  party,  who  has  been 
called  upon  to  show  cause, that  although  there 
are  no  decisions  of  this  Court  precisely  ia 
point,  there  are  many  decisions  which  the 
pleader  called  our  attention  to,which  are  tol^ 
found  in  Volumes  III,  V,  VI,  and  VII  of  the 
Weekly  Reporter,  pages  207,  39,  157,  and 
20,  which  have  held  that  the  date  of  a  9uit 
must  be  taken  to  be  that  of  the  filing  of  the 
plaint  originally,  and  Uiat  in  calculatioj; 
whether  a  suit  is  barred  or  not,  the  Coar^ 
must  look  to  the  date  when  the  plaiut  waf 
originally  filed,  and  not  to  the  di^te  when  i^ 
was  filed  in  another  Court  either  as  aa 
amended  plaint  or  as  a  plaint  returned  to  be 
filed  in  that  Court.  The  pleader  also,  and 
we  think  with  some  force,  argued  that  if 
under  the  statute  of  limitation  which  is  i^ 
very  stringent  law  the  Court  has  ruled  on 
several  occasions  that  the  date  of  the  filing 
of  the  original  plaint  is  to  be  considered  a^ 
the  starting  point,  therefore,  reasoning  by 
analogy,  the  Court  ouirht  in  this  case  to  hold 
that  tike  Subordinate  Judge  had  jurii^dictiop 
inasmuch  as  at  the  time  the  original  plaint 
was  filed  under  the  stamp  law  then  in  opera- 
tion this  suit  was  one  which  was  not  cogpi- 
zable  in  the  Court  of  the  Moonsiff  but  was 
cognizable  by  the  Subordinate  Judge.  He 
also  brought  to  our  notice  that  if  the  Court 
were  to  hold  on  a  purely  technical  point  ef 
this  description  that  the  Subordinate  Judge 
had  no  jurisdiction,  the  plaintiffs,  the  oppo- 
site party,  would  have  no  remedy  under 
Section  15  Act  XIV  of  1859  inasmuch 
as  any  suit  now  brought  under  that  Section 
would  be  barred. 

We  think  on  a  careful  consideration  of 
the  whole  case,  that  we  ought,  to  apply 
the  decisions  quoted  by  the  pleader  for 
the  opposite  party,  and  rule  by  analogy 
that  in  this  case  the  date  upon  which 
the  suit  mnst  be  assumed  to  have  beea 
filed  was  the  date  upon  which  it  was  put 
in  originally  it^  the  Moonsifi^s  Court ;  and 
at  that  time  there  can  .be  no  doubt  that  the 
Subordinate  Judge  on  the  valuation  under 
Act  XXVI  of  1867  had  jurisdicton  and  the 
Moonsiff  had  no  jurisdiction.  We,  therefore^ 
think  that  it  would  not  be  right  to  set  aside 
the  decision  of  the  Subordinate  Judge  and 
we  dischiyge,  this  rul^  with  CQSts* 
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The  Idth  Jane  1871. 

Present  : 

The  HoQ'ble  6.  Loch  titid  Dvirarkanath  Mitter, 
Judges, 

JodSTxnent-djebtorB^ Joint  and  several 
liability— Release— GontribdUon. 

Case  No.  1 10  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  oj  Shahabad,  dated  the  Ath 
April  1871. 

iSheo  ChurD  Lall  and  aDother  (two  of  ilie 
Judgment-debtors)  Appellants^ 

versus 

Ram  SuruD  Sahoo  (Decree-holder)  Respond" 
ent. 

Mr.  Mun  Mohun  Ghose  and  Baboo  Homesh 
Chunder  Mitter  for  Appellants. 

Mr.    A.   E.    Twidale  and  Baboo    Chunder 
Madhub  Ghose  for  Respondent. 


The  fact  of  a  decree-holder  giving  a  release  to  one  or 
more  of  the  iadgment-debtors  who  were  jointly  and 
severally  liable,  cannot  prevent  his  proceeding  against 
the  others  for  the  balance  due. 

Any  debtor  paying  more  than  his  share  is  entitled  to 
sae  his  co-debtors  for  contribation  whether  a  release 
has  been  granted  or  not. 

Loch,  J. — The  objection  taken  in  special 
appeal  before  us  is  that  the  decree-holders 
in  this  case,  who  had  obtained  a  decree  jointly 
and  severally  against  certain  debtors,  have 
made  an  arrangement  with  two  of  the  debt- 
ors and  have  given  them  a  release  under 
that  arrangement ;  that  consequently  the 
decree- holders  cannot  proceed  to  realise  the  I 
reniainder  from  other  debtors. 

We  see  no  sufficient  ground  for  this  objec- 
tion to  the  execution.  Th^  mere  fact  that 
the  decree-holders  have  realized  a  portion  of 
the  decree  from  one  or  two  of  the  debtors 
who  are  jointly  and  severally  liable,  could 
not  prevent  their  going  against  any  of  the 
others  for  the  balance  due  to  them  ;  and  even 
if  they  had,  as  stated  in  this  case,  given  one 
or  more  of  the  debtors  a  release,  yet  that 
would  not,  we  think,  be  sufficient  to  prevent 
their  proceeding  against  the  others  to  re- 
cover  the  balance  due  to  them. 


It  has  been  brg^d  that  if  the  decree 
holders  be  allbwed,  after  having  ^it^h  a  re- 
lease to  some  of  the  debtors,  to  proceed 
against  the  others,  there  would  be  n  difficulty, 
if  a  case  for  contribution  were  brought,  in 
realising  any  sum  fh>m  the  oih^  d^blors 
who  have  been  released. 

We  clo  not  see  how  the  aciion  of  ijie 
decree-holders  can  in  any  way  bffeict  ihe 
rights  of  the  debtors  as  among  themselves. 
If  any  debtor  pays  moi*e  than  his  share, 
he  will,  whether  the  c|ecree-holders  have 
or  have  not  given  a  release  to  any  of  the 
other  debtors,  be  entitled  to  go  against  tiia 
co-debtors  for  contribution. 

We  think,  therefore,  there  is  no  ground 
for  this  special  appeal,  and  accordingly  re- 
ject it  wi^  costs.  • 

Mittery  •/. — I  am  of  the  same  opinion.  I 
do  not  see  how  the  appellants  in  this  case 
have  been  prejudiced  by  the  arrangement 
they  complain  of.  Of  bourse,  they  are  en- 
titled to  claim  the  full  benefit  of  the  payraeata 
made  under  that  arrangement,  as  payments 
made  in  part  satisfaction  of  the  joint  decree. 
But  beyond  this,  I  do  not  see  any  reaSbn  Why 
they  shduld  be  (>ermitted  to  avoid  their  \\%^ 
biiity  fbt  the  balance,  ^h^  the  db<iree-hold($r 
c6uld  haVe  executed  the  Whdle  deci^  ajgainat 
iUlem  if  bb  had  thought  fit  to  do  ITo. 


The  14th  June  1871. 

Present  : 

The  Hon'bte  F.  B.  Kemp  and  P.  A.  Glbv^r, 
Judges. 

ReTersioner— Cause  of  aotion— ^eiri^l 
neoeBsitj. 

Case  No.  48  of  1871. 

Special  Appeal  from  a  decision  passed,  by 
the  Judge  of  P atria ^  dated  the  2nd  Nov* 
ember  1870,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District^  dated 
the  2Qth  July  1870. 

Bistb  Bieharee  Sahoy  (Plaintiff)    Apfettdhif 

versus 

Lalla  Byjndth  Pershad  ah^  bthierfa  '<to^Arii8« 
anta)  Respondtnts* 
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Bahoos  Mohesh    Chunder     Chowdhry   and 
Hem  Chunder  Banerjee  for  Appellant. 

Baboo  Pehendro  Narain   Boss  and    Moon- 
shee  Mahomed  Yusoof  for  Respondents. 

In  a  Muit  by  a  reversioner  to  set  aside  a  sale  in 
execntion  of  a  decree  against  a  Hindoo  widow,  plain- 
tiflfs  canse  of  action  depends  on  whether  there  was  le^al 
necessity  for  the  widow's  incurring  the  debt  which 
burdened  her  husband's  estate ;  if  there  was,  the  entire 
estate  would  pass ;  if  not,  her  life  interest  only. 

Glover^ ,/. — The  plaintiflTin  this  case  sues 
for  a  declaration  of  his  right  to  certain  an- 
cestral property  as  next  reversionary  heir, 
and  also  to  have  it  declared  that  a  sale  of 
that  property  made  in  execution  of  a  decree, 
in  which  the  defendant  became  the  pur- 
chaser, was  invalid  as  against  him,  the 
reversioner. 

The  property  in  suit  oriojinally  belonged 
to  one  Puriag  Narain.  Puring  died  leaving 
A  widow,  Bliugwanee,  and  two  daughters, 
Kishen  Pearee  and  Luchmee  Pearee.  The 
plaintiff  in  this  case  is  the  son  of  the  eldest 
daughter  of  Puriag  Narain,  Kishen  Pearee, 
and  consequently  the  grandson  of  Puriag 
Narain. 

It  appears  that  the  widow  Bhugwanee 
on  th^  15th  of  March  1858  took  a  loan  of 
rupees  15,000  from  three  persons.  Ram 
Nnth,^  Bheekoo  and  Bulatuu,  on  a  zur-i- 
peshgee  of  the  property  now  in  dispute. 
Ram  Nath  assigned  his  interest  in  the  zur- 
i-peshgee  to  one  Munnoo  Lall  who,  not 
being  able  to  get  possession  of  his  share, 
brought  a  suit  against  the  widow  to  recover 
the  money  advanced  by  him.  He  got  a 
decree,  and  in  execution  of  it  the  sale 
which  is  now  the  subject  of  dispute  took 
place  on  the  3rd  of  August  1869. 

The  plaintiff's  obj^^ct  is  to  have  it  declar- 
ed that  that  sale  is  as  against  liim,  the 
reversioner,  an  illegal  sale,  not  having  been 
made  for  any  of  those  necessities  which  the 
Hindoo  Law  allows. 

The  substantial  defence  was  that  there 
were  such  necessities,  and  that  the  sale  was 
therefore  a  good  sale. 

The  Court  of  first  instance  decreed  for 
the  plaintiff!  The  Subordinate  Judge  con- 
sidered that  no  necessity  had  been  proved 
nnd  that  the  sale  was  not  binding  on  the 
reversionary  heir.  He  made  an  order, 
therefore,  to  the  effect  that  possession  under 
the  sale  should  last  only  during  the  widow's 
lifetime.  I 


The  Judge,  on  appeal,  without  going  into 
the  merits  of  the  case,  decided  thut  the 
plaintiff  had  no  cause  of  action  and  that  his 
suit  ought  never  to  have  been  registered. 
He  held  that  as  only  the  right  title  and  ia- 
terest  of  the  widow,  Bhugwanee,  passed  at 
the  auction  sale,  and  that  such  right,  beipg 
the  right  of  a  Hindoo  widow,  was  only  a  life 
interest,  the  plaintiff  was  not  in  any  way 
endamaged  and  had  no  right  to  bring  the 
suit.  This  decision  appears  to  us  wrong  for 
the  very  simple  reason  that  whether  the 
plaintiff  had  or  had  not  a  cause  of  action, 
on  account  of  the  execniion  sale,  would 
depend  entirely  upon  whether  the  widow 
had  at  the  time  she  incurred  the  debt  which 
burdened  her  husband's  estate  such  necessi- 
ty  for  incurring  that  debt  as  the  Hindoo 
Law  contemplates.  If  she  had,  and  if  such 
necessity  had  been  established,  her  right 
and  interest  would  have  included  the  entire 
estate  which  would  have  passed  under  the 
decree  to  the  purchaser  in  execution  ;  whilst 
if  she  had  sold  without  such  necessity,  then 
all  that  would  have  passed  under  the  sale 
would  have  been  her  life  interest  ;  and  before 
it  could  have  been  decided  whether  or  not 
the  plaintiff  had  a  canse  of  action,  it  roust 
first  have  been  decided  whether  or  not  there 
was  any  legal  necessity  for  the  widow  to 
incur  the  debt. 

The  case,  therefore,  must  be  remanded  to 
the  Lower  Appellate  Court  for  a  decision  on 
this  question.     Costs  to  follow  the  result. 


The  14th  June  1871. 

present : 

The    Hon'ble   L.    S.   Jackson    and    A.   Q. 
Macpherson,  Judges, 

Section  10  Act  VZ  (B.C.)  1862— Jarlfl- 
diction— Collector— Civil  Court. 

Case  No.   1975  of  1870. 

Special  Appeal  from  a  decision  passed  bj/ 
the  Judge  of  Dacca,  dated  the  S\st  Mny 
1870,  reversing  a  decision  of  the  Subor- 
dinate Judge  of  that  District,  dated  the 
MthJuly   1869. 

J.  P.  Wise   (Plaintiff)  Appellant, 

versus 

Lakhoo  Khan  and  others   (Defendants) 
Respondents, 
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Baboo  Ram  Churn  Milter  for  Appellant. 

Baboo  Chunder  Madkub  Ghose  for 
Respondents. 

On  an  application  to  measure  the  lands  of  a  parti- 
cular estate,  the  Collector  is  not  empowered  by  Act  VI 
(B.  C)  of  1862  to  determine  sammarily  the  character  of 
©very  holding  upon  that  estate,  but  only  to  inquire  how 
and  by  whom'  every  nordon  of  land  therein  is  held, 
and  what  rent  is  payable  in  respect  of  such  land. 

In  the  event  of  a  Collector's  recording  that  particular 
tenants  claimed  to  hold  as  mokurrureedars,  a  Civil  Court 
would  have  jurisdiction  to  determine  a  title  on  which 
a  cloud  had  been  cast  by  his  proceedings. 

Jackson,  J. — It  appears  to  me  that  the 
Judge  has  improperly  decided  in  this  case 
that  the  Civil  Court  had  no  jurisdiction 
over  it. 

The  provision  of  law  on  which  he  basea 
that  decision  is  that  part  of  Section  10  of 
the  Bengal  Act  VI  of  1862,  which  after 
declaring  that  in  certain  circumstances  the 
Collector  "  shall  proceed  to  ascertain,  deter- 
*•  mine,  and  record  the  tenures  and  under- 
**  tenures,  the  rates  of  rent  payable  in  respect 
"  of  such  lands,  and  the  persons  by  whom 
**  respectively  the  rents  are  payable,"  towards 
the  close  of  the  Section  states  that  '^  the 
**  decision  of  the  Collector  on  all  matters 
"  enquired  into  and  determined  by  him 
•*  under  this) Section,  shall  b^  final,  unless 
"  the  same  shall  be  reversed  on  appeal 
«•  therefrom  to  the  Civil  Court." 

It  is  supposed  that  in  that  sort  of  inciden- 
tal way  the  Collector  was  empowered  to 
determine  finally,  unless  an  appeal  took 
place  against  his  order  to  the  Civil  Court, 
the  rights  of  all  parties  holding  land  in  the 
e^ate  which  was  to  be  measured,  as  between 
them  and  the  zemindar ;  that  is  to  say, 
that  as  the  result  of  an  application  to  mea- 
sure the  lands  of  a  particular  estate,  the 
Collector  should  be  empowered  and  required 
to  determine  summarily  the  character  of 
every  holding  upon   that  estate. 

It  appears  to  me  that  the  legislature 
meant  nothing  of  the  kind,  but  only  meant 
to  empower  the  Collector  to  enquire  into 
the  state  of  the  facts,  that  is  to  say,  how 
every  portion  of  land  in  the  estate  was  held, 
by  wh5m  held,  and  what  rent  was  then 
payable  in  respect  of  such  land.  It  might 
be  proper  for  the  Collector  to  record  that 
'particular  tenants  have  olaimred  to  hold  as 
mokurrureedars,  but  I  do  not  think  he  would 
be  competent  to  determine  whether  they  were 
mokurrureedars,  or  no.  I  think  the  Civil 
Court   would    have  jurisdiction   in   such   a 


case  ns  this  to  determine  a  title  on  which 
a  cloud  had  been  raised  by  the  proceedings 
of  the  Collector,  and  to  try  whether  the 
defendant  had  a  valid  mokurruree  or  not. 

I  think,  therefore,  that  the  case  must  go 
back  to  the  Zillah  Judge  in  order  that  he 
may  assume  jurisdiction  and  try  the  case  de 
novo, 

Macpherson,  •/.— I  concur. 


The  14th  June  1871. 
Present  : 

The  Hon'ble  6.  Loch   and  Dwarkanath 
Mitter,  Judges, 

BCeaanrement'—  Frooedare  •—  Seotion 
la  Act  VZ  (B.  C. )  1862— Seotion  77 
Acts  of  1859. 

Case  No.  2353  of  1870  under  ActX  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  2\st  June 
1 870,  reversing  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  29th 
March  1870. 

J.  P.  Wise  (Plaintiff*)  Appellant, 

versus 

Bansee  Shaha  and  another  (Defendants) 
Respondents, 

Baboo  Romesh   Chunder  Mitter  for   Appel- 
lant. 

Baboos  Sreenath  Doss,  Chunder  Madhub 
Ghose  and  Sreenath  Banerjee  for  Re- 
spondents. 

Where  the  pro^i^resA  of  a  measurement  ander  Section 
10  Act  VI  (B.  C.)  of  1862  is  interfered  with  by  a  third 
party  claiming  the  land,  the  proper  coarse  for  the  Col- 
lector is  to  hold  his  hand  leaving  it  to  the  parties  to  seek 
their  remedy  in  the  Civil  Court. 

The  fact  of  a  party's  land  having  been  measured  under 
the  provisions  of  the  above  Section,  cannot  take  away  his 
right  to  intervene  under  Section  77  Act  X  of  1869. 

T^och,  J. — We  see  no  reason  to  interfere 
with  the  order  passed  by  the  Judge  below. 
It  has  been  urged  before  us  that  the  order 
of  the  Judge  is  erroneous,  because  the  lauds 
for  the  rents  of  which  the  present  suit  has 
been  instituted  were  measured  under  the 
provisions  of  Section  10  Act  VI  of  1862, 
B.  C,  and  being  so  the  assessment  made  by 
order  of  the  Collector  must   be  CQnai(}ered 
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binding  on  the  tenant,  and  consequently  the 
plaintiff  is  entitled  to  recover.  It  is  also 
Cdntefaded  that  thd  lands  having  been  as- 
sessed under  Act  VI  of  1862,  no  one  could 
be  allowed  to  intervene  in  ttiis  case,  and 
therefore  the  Court  should  not  have  heard 
the  claim  of  the  iatervenor.  It  is  further 
contended  that  the  intervener  did  appear 
during  the  time  of  the  measurement ;  and 
though  he  claimed  other  lands  which  were 
given  up  to  him,  yet  he  did  not  lay  any 
claim  to  this  particular  land. 

Now,  whether  the  intervenor  did  or  did 
not  appear  at  the  time  of  the  measurement 
is  a  matter  of  very  little  consequence  as  far 
as  the  present  suit  is  concerned  ;  because 
we  do  not  see  how  the  intervenor  could 
under  Section  10  have  obtained  any  order 
from  the  Collector  with  regard  to  the  land 
claimed  by  him.  There  is  nothing  in  that 
Section  by  which  the  Collector  is  empower- 
ed to  determine  whether  the  land  belongs  to 
any  particular  estate  or  not^  Therefore, 
in  a  case  where  the  Collector  finds  that  the 
progress  of  the  measurement  is  interfered 
with  by  a  third  party  claiming  the  land  as 
belonging  to  his  estate,  the  proper  course 
for  the  Collector  to  take  would  be  to  hold 
his  hand,  leaving  the  parties  to  seek  their 
remedy  in  the  Civil  Court.  In  this  case, 
however,  there  was  no  intervention  with 
regard  to  this  particular  land,  but  we  do  not 
think,  because  this  land  was  measured  under 
the  provisions  of  Section  10  Act  VI  of 
1^62,  B.  C,  therefore  a  third  party  cannot 
in  the  present  suit  for  rent  be  allowed  to 
intervene  under  the  provisions  of  Section  77 
Act  X  of  1859.  It  appears  to  us  that  it, 
was  never  intended  by  the  provisions  of 
Section  10  Act  VI  of  1862  to  take  away 
the  right  which  the  law  has  given  to  parties 
to  intervene  under  Section  77  Act  X  of 
1859,  or  to  take  away  the  protection  which 
it  was  intended  to  give  to  the  tenants  under 
that    Section. 

Under  this  view  of  the  case,  we  think 
that  the  order  of  the  Judge  is  perfectly 
correct.  We  therefore  dismiss  the  special 
appeal  with  costs. 

Mitttr,  /. — I  am  of  the  same  opinion. 
There  is  nothing  in  Act  VI  of  1862  to 
prevent  the  respondent  from  appearing  in 
this  case  as  an  intervenor  under  Section  77 
Act  X  of  1859.  Th6re  was  no  adjudication 
ib  the  forilier  case  between  him  and  the 
erpecial  appellant  with  reference  to  th^se 
Itotrds,  nor  cotild  there  be  any  under  Act  VI 
Of  1962. 


The  14th  June  1871. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gloter, 

Judges. 

Hindoo  Xiaw— ▲lienationft-^CI'roaiid  of 
sieoesBltyi 

Special  Appeals  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated 
the  2Srd  August  1870,  affirming  a  decU 
sion  of  the  Moonsiff  of  that  District^ 
dated  the  Z\st  December  1869. 

Case  No.  2691  of  1870. 

Lalla   Gunput  Lall   and  others  (Plaiottffs) 
Appellants^ 

versus 

Mussamut  Toorun  Koonwar  and  others 
(Defendants)    Respondents. 

Baboo  Ram  Chunder  Milter  for  Appellaots. 

Baboo  Nil  Madhub    Sein  for   Bespondentd. 
Case  No.  2694  of  1870. 

Chumuu    Lall    (one    of     the    Defendants) 
Appellant^ 

versus 

Lalla  Gunput  Lall  and  others  (Plaintiffs) 
Respondents. 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondentf. 

The  shradh  of  the  widow's  hnsbaad,  the  nuuriage  of 
his  daughter,  the  mai  ntenance  of  his  grandsons,  and 
the  pa5inent  of  the  hosband's  debts  are  admitted  by 
Hindoo  law  as  legitimate  grounds  Of  ntottsity  fAr 
alienations. 

Kemp,  J.— In  No.  2691  the  plaintiffij, 
and  iu  No.  2694  the  defendants,  are  special 
appellants.  Taking  the  case  of  the  plaintiffs 
first,  No.  2691,  the  ground  of  appeal  is  this, 
that  the  Lower  Appellate  Court  having 
found  that  the  kohalah  is  invalid  according 
to  Hindoo  Law,  it  should  have  decreed  the 
petitioner's  claim  to  the  extent  of  declaring 
the  sale  as  not  sanctioned  by  law.     ^ 

On  turniog  to  the  decision  of  the  Lower 
Appellate  Court,  we  fiod  that  the  Subor- 
dinate Judge  has  not  distinctly  declared 
that  the  conveyance  executed  by  the  widow 
was  not  binding  beyond  the  widow's  life, 
although  he  has  found  that  that  conveyiifioe 
was  executed  for  causes  not  allowabie  by  Ito 
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Hindoo  Lnw  ;  and  if  the  Court  had  been  dis- 
posed to  confirm  the  judgment  of  the  Lower 
Appelltite  Court,  no  douhc  we  sliould  have 
had  to  modify  that  decision  to  thii  extent, 
namely,  to  declare  that  the  reversioners 
were  not  boand  by  the  conveyance  executed 
by  the  widow ;  but  on  the  appeal  of  the 
defendants,  No.  2694,  we  think  that  the 
case  mast  be  remanded. 

Before  proceeding  to  give  oar  decision 
upon  that  appeal,  we  may  notice  an  objection 
taken  by  the  defendants,  namely,  that  the 
aait  by  the  plaintiffs  having  been  on  the 
ft>oting  of  asking  for  possession  of  the  pro- 
perty conveyed  by  the  widow  and  to  oust 
the  widow  from  possession  on  the  ground 
of  waste,  and  not  containing  any  prayer  for 
a  declaratory  decree  to  the  effect  that  the 
alienation  by  the  widow  was  not  binding 
beyond  her  lifetime,  that  therefore  the  suit 
of  the  plaintiff  ought  to  have  been  dis- 
missed onder  the  rulings  to  be  found  in  the 
Speeial  Number,  Weekly  Reporter,  page  165, 
and  Weekly  Reporter,  Volume  VI,  page 
1.  No  doubt  these  rulings  are  to  this  effect 
that  reversioners,  who  come  in  seeking  to 
dispossess  a  widow  and  to  obtain  possession 
and  who  do  not  place  their  case  also  on  the 
footing  of  obtaining  a  declaratory  decree 
that  the  conveyance  executed  by  the  widow 
was  not  binding  upon  them  beyond  her  life, 
as  not  executed  for  causes  allowed  by  the 
Hindoo  Law,  should  have  their  claims  re- 
jected under  Section  15  Act  VIII  of  1859  ; 
bat  on  reading  the  plaint  in  this  case  we 
find  that  althoagh  the  plaintiffs  did  ask  for 
more  than  they  were  entitled  to  ,  namely,  to 
remove  the  widow  from  possession,  they  did 
aek  for  a  declaration  of  right  substantially, 
and  therefore  this  objection  is  of  no  avail. 

We  turn  to  appeal  No.  2694.  The  main 
ground  and  the  ground  upon  which  we  think 
thai  we  ought  to  remand  the  case  is  contain- 
ed in  ground  No.  4,  namely,  "  that  the 
«*  Lower  Appellate  seems  to  have  erroneously 
'^  held  that  there  is  no  evidence  of  legal 
«  necessities,  and  the  reasons  assigned  by  it 
'*  for  invalidating  your  petitioner's  deed  of 
"  sale  are  wrong  in  law."  The  first  Court, 
a  Hindoo  Officer,  in  a  very  elaborate  deci- 
sion, found  that  the  alienation  by  the  widow 
was  for  purposes  allowable  by  the  Hindoo 
Law.  He  finds  that  the  zur-i-peshgee 
made  by  the  husband  of  the  widow,  the 
common  ancestor  of  the  parties,  Khoob 
liall,  was  paid  off  by  the  widow  ;  that  the 
sbr^db  of  Ehoob  Lull  was  performed  by 
her  ;    that  the  marriage  expenses  of  Bal 


Koowur,  daughter  of  Khoob  Lall»  were  pro- 
vided by  the  widow  ;  that  the  maintenanca 
of  the  other  plaintiffs  was  also  provided 
for  by  the  widow  as  well  as  the  marriage 
of  their  children ;  and  that  all  the  dis- 
bursements on  the  above  accounts  had  to  be 
provided  for  by  loans  raised  by  the  widow 
from  the  defendants.  He  also  found  that 
the  plaintiffs  are  living  in  commensality 
with  the  widow  and  are  colluding  with  her 
in  order  to  render  her  acts  not  binding  upon 
them  beyond  her  lifetime.  The  first  Court 
shows  very  distinctly  that  in  the  litigation 
which  took  place  between  the  widow  and 
the  riccadar,  Rewut  Sahoo,  the  widow  had 
to  institute  proceedings  in  the  Fouzdary 
Court  before  she  could  get  rid  of  the  tic- 
cadar ;  that  these  proceedings  were  appealed 
to  the  Sessions  Judge  and  that  the  widow 
did  not  get  possession  except  on  the  foot- 
ing that  she  was  first  to  re-pay  the  amount 
of  the  zur-i-peshgee  advanced  by  the  tic- 
cadar ;  then  there  was  a  suit  in  the  Civi| 
Court  by  the  ticcadar  against  the  widow, 
although  that  suit  was  dismissed  ;  and  he 
found  also  that  the  widow  had  herself  to 
sue  the  ticcadar  in  the  Civil  Court,  and 
that  there  were  expenses  incurred  by  the 
widow  on  that  account,  and  although  she 
got  her  costs  in  that  suit  still  there  were 
many  expenses  incurred  in  excess  of  the 
costs  which  the  Court  awarded  to  her. 

This  elaborate  and  careful  decision  of 
the  first  Court  is  disposed  of  by  the  Lower 
Appellate  Court,  a  Mahamedan  Officer,  in 
as  many  words  as  there  are  pages  in  the 
first  Court's  decision. 

The  Subordinate  Judge  finds  that  be- 
cause the  widow  got  her  costs  in  the  litiga- 
tion with  the  ticcadar  awarded  to  her,  it 
is  absurd  to  say  that  she  incurred  any  costs 
of  her  own  in  those  suits.  He  also  finds 
that  any  other  necessity  has  not  been  proved 
because  the  Moonsiff  hud  proceeded  on 
imaginary  grounds.  We  fail  to  see  how 
the  Moonsiff^s  grounds  are  imaginary,  for 
he  proceeds  on  grounds  admitted  by  the 
Hindoo  law  to  be  grounds  of  necessity  for 
such  alienations,  namely,  the  shradh  of  the 
widow's  husband,  the  marriage  of  his 
daughter,  the  maintenance  of  his  grand- 
sous,  and  the  payments  of  the  husband's 
debts.  All  these  grounds  are  acknowledged 
by  the  Hindoo  law  as  legitimate  causes 
for  raising  money  by  a  widow,  and  they 
have  been  found  to  be  proved  by  the  first 
Court 
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The  decision  of  the  Subordinate.  Judge 
is  80  unsniisfACtory  that  we  take  the  case 
out  of  his  hands  and  remand  it  to  the  Judge 
to  be  tried  as  an  appeal  from  the  Moonsifi's 
decision.   Costs  to  follow  the  result. 


The  15th  June  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hou'ble  G.    Loch,    Judge. 

Co-sharerB— Futnee  lease — Ziien — 
Priority. 

Case  No.  103  of  1868. 

Regular  Appeal  from  a  decision  passed  h\f 
the  Subordinate  Judge  of  East  Burd- 
wauy  dated  the  \9th  February  1868. 

Dhun  Kristo  Sein   and  others  (Defendants) 
Appellants^ 

versus 

Messrs.  Erskine    and    Co.    (Plaintiffs)    Re- 
spondents. 

Baboos    Rash    Beharee     Ghose    and    Nil 
Madhub  Sein  for  Appellants. 

Mr.   R   T.   Allan  and    Baboo    Tarucknath 
Sein  for    Respondents. 

R  as  mortgagee  sued  the  Ds  for  possession  after  fore- 
closure. A  razeeusmah  and  safeenamah  were  put  iu 
and  a  decree  passed  thereon  under  which  the  Da  and 
others  as  principals,  and  their  co-sbarers  as  sureties, 
boumi  themselves  not  to  alienate  any  portion  of  their 
property  i*i  the  estate,  till  the  debt  was  satisfied,  und 
that  on  failure  the  decree  should  be  executed,  the  Aharea 
of  the  pfincipals  being  sold  first.  After  this  the  co- 
sharers  grapted  a  imtnce  of  a  portion  of  the  estate  to 
the  defendants  in  this  suit.  Subsequently  the  riglits  of 
the  Ds  were  sold  in  execution  to  B^  whoa^ain  soldthoin 
to  plaintiffs  who  had  previously  acquired  12  annas  of 
the  rif;ht  and  interest  of  R  under  the  razeenaniah  and 
safeenamah  and  decree,  the  remaiuing  4  annas  having 
passed  to  G,  now  represented  by  defendant  K, 

The  present  suit  was  broufsht  to  set  aside  the  putnee 
lease  as  being  in  derogation  of  plaintiffs'  rights. 

Held  that  the  plaintiffs,  to  the  extent  of  their  share, 
bad  a  valid  lien  upon  the   estate    and  were  entitled  to 

Eriority  over  any  right  under  the  putnee  lease  and  to 
old  possession  until  their  claim  was  satisfied. 

Norman^  C.  J. — Sreemunto  Roy,  who 
was  I  he  mortgagee  of  some  shares  in  a  zc- 
mindaree  called  Lot  Bhedia,  brought  a  suit  in 
the  Ciril  Court  njrainsi  Iluree  Naraiu  Dutt, 
Okhoy  Chunder  Dutt,  and  others  for  the 
possession  of  a  portion  of  that  zeminduree 
after  foreclosure.  Okhoy  Chunder  Dutt 
and  his  co-sharers  appeared  in  that  suiti  and 


having  agreed  to  pay  the  amount  of  the 
mortgaofe,  executed  a  kistbundee  in  respect 
of  their  7|  annas  share  of  Lot  Bhedia,  consist- 
ing of  8  mouzahs.  On  the  9th  Magh  1261, 
or  the  21st  January  1854,  a  rnzeenamah 
and  safeenamah  were  put  in  upon  the  footiog 
of  which  a  decree  was  passed  in  a  suit,  by 
which  it  was  stipulated  that  Okhoy  Chun- 
der Dutt,  Oopendro  Kishen  Dutt,  and  others, 
the  principals,  and  their  co-sharers  CJnnoda 
Pershad  Dutt  and  others,  the  Sureties,  boaod 
themselves  not  to  transfer  any  portion  of 
I  Lot  Bhedia  either  by  gift,  sale,  or  other  alien- 
I  ation  till  the  debt  due  to  Sreemunto  Roy  and 
I  others  should  have  been  satisfied  ;  that  on 
their  failure  to  satisfy  the  debt,  which 
amounted  to  20,800  rupees,  the  decree  should 
be  executed  and  the  property  should  be 
brought  to  sale,  but  that  the  shares  of  the 
principal  debtors  should  be  put  up  in  the 
first  instance,  and  the  shares  of  the  sureties 
should  not  be  sold  until  after  efforts  had 
been  made  to  realize  the  amount  of  the  debt 
by  the  sale  of  the  interests  of  the  principal 
debtors. 

After  the  date  of  the  razeenamah  and 
safeenamah  and  after  the  decree,  on  the  20th 
Pons  1266  the  co-sharers  granted  a  putnee  of 
two  mouzahs  iu  Lot  Bhedia  to  the  defendants 
iu  this  suit,  Dhun  Kishen  Sein  and  others. 
Subsequently  to  the  date  of  the  putnee,  on 
the  14th  Assin  1271,  the  mortgaged  proper- 
ty was  brought  to  sale  in  execution  of  the 
decree.  The  rights  of  the  Dutts  were  sold, 
and  were  purchased  by  Kylash  Chunder 
Bhuttacharjee.  Kylash  Chunder  Bhuttachar- 
jee  sold  his.  rights  and  interests  in  the  pro- 
perty so  purchased  to  the  plaintiffs -in  this 
suit,  Messrs.  ErskinB  and  Co.,  who  had 
previously  acquired  by  purchase  12  annas  of 
the  right  and  interest  of  Sreemunto  Roy 
under  the  razeenamah  and  safeeuamah  and 
decree  by  which  a  charge  upon  Lot  Bhedia 
had  been  created  iu  his  favour,  the  reRiniu- 
ing  4  annas  having  passed  to  Gooroo  Pro- 
sunno  Roy,  now  represented  by  Kalee  Pro- 
sunno  Roy,  a  defendant  in  this  salt. 

The  present  suit  is  brought  by  the  plaint- 
iffs who  allege  that  the  debt  charged  upon 
Lot  Bhedia  by  the  razeenamah  and  safeena- 
mah has  not  been  satisfied.  The  plaintiffs, 
therefore,  bring  this  suit  to  set  aside  the 
putnee  lease  which  they  contend  is  in  dero- 
gation of  their  rights. 

It  appears  that  the  now  plaintiffs  br  jught 
a  former  suit  against  the  same  defendants 
based  upon  their  right  under  the  purohaae  of 
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tlie  mortgftget!  property  by  Kylash  Chonder 
Bbattficharjee  id  exeOQtion  of  the  decree  of 
Jaqqiiry  1854* 

That  case  came  up  ia  appeal  to  tbia  Coart, 
audi(  v^ae  tben  held  that  t)ie  plaiDiiffs'  tit^ 
as  purchasers  under  the  decree  of  1854  Tvas 
falid  so  far  aa  regai-ds  2  anoas  13  gundabs 
1  cowree  1  krant,  the  share  of  Okhoy  Chun- 
4er  and  Oopendre  Eishen,  the  original  debt- 
ors, and  that  to  that  extent  as  sach  por- 
ekaacnv  they  were  entitled  to  claim  to  set 
askle  the  putnee.  But  as  regards  13  annas  7 
gundafaa  2  cowries  and  2  krants,  which  was 
the  share  of  Uunoda  Pershad  Dutt  and 
others,  the  sureties,  it  was  declared  that  the 
DOW  plaintiff  Enskiae  had  not  a  good  title 
as  purchaser  under  that  decree,  inasmuch  as 
the  sale  of  the' 19th  September  1864  was  a 
sale  of  the  entire  16  annas  of  the  property 
held  by  the  Dutis  in  Lot  Bhedia,  contrary 
to  the  terms  of  the  razeenamah  and  safee- 
namah  by  which  it  was  provided  that  the 
rights  and  interests  of  the  sureties  should 
not  be  sold  until  after  the  rights  of  the 
principals  had  been  exhausted  for  the  satis- 
factioQ  of  the  debt.  The  plnintiffs,  there- 
fore, having  failed  to  establish  a  right  as  pur- 
chasers at  the  sale  in  execution  of  the  de- 
cree, bring  this,  suit  to  enforce  their  lien 
and  right  as  mortgagees  under  the  original 
raaeeoamah  and  safeenamaU  as  against  Dhun 
Kishen  and  others,  the  putneedars,  who  claim 
under  a  grant  made  by  the  mortgagor  in  de- 
rogatioo  of  their  lien  and  right. 

We  think  it  quite  plain  that  the  lien  hav- 
ing been  once  created  by  the  razeenamah 
and  safeenamah,  nothing  which  subsequent- 
ly took  place  hns  operated  to  divest  the 
plaintiffs  of  the  right  so  acquired. 

We  hava^  therafore^  to  declare  that  the 
plaintiffs,  to  the  extent  of  their  share,  namely, 
12  annas,  out  of  13  annas  7  gundabs  2 
cowtiea  and  2  krants  treated  as  16  annas, 
have  a  valid  lien  upon  the  estate  in  respect 
of  which  they  are  entitled  to  prierky  over 
any  right  of  the  defendants  under  the  putnee 
lease  granted  to  them  in  derogation  of  the 
plaintiffs'  rights. 

The  decree  of  the  lower  Court  will,  there- 
fore, be  modified  by  declaring  the  rights  of 
the  plaintiffs  as  against  the  defendants  to 
the  extent  of  the  share  above-mentioned, 
and  that  the  plaintiffs  are  entitled  to  peases- 
sion  as  against  the  putneedars,  and  to  hold 
anoh  ^ssesaion  oatii  the  charge  (n  Iheir  fa- 
vour sball  have  been  sattsffed  (that  is  to  say, 


12  annas  of  the  amount  now  remaining  due 
of  the  original  debt,  together  with  such  in- 
terest as  may  upon  a  proper  computation  he 
found  to  be  due)  by  execution  of  the  decree 
of  the  23rd  January  1854,  or  otherwise. 

The  plaintiffs  and  defendants  will  respec- 
tively be  allowed  costs  both  in  this  Court 
and  in  the  lower  Court  in  proportion  to  the 
amount  adjudged  to  the  plaintiffs  and  the 
amount  of  claim  disallowed. 


The  15th  June  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  O.  Loch, 
Judge, 

Sule  nlsl—Bxparte  applloatlon— Far- 
oliaaer  of  a  deoree— Szeontion. 

In  the  matter  of 

Brojo  Coomar  Mullick,  Petitioner^ 

versus 

Mon  Mohinee  Debea,  Opposite  Party, 

Baboo  Ashootosh  Dhur  for  Petitioner. 

Baboo   Doorga   Dass    Dutt  for   Opposite 
Party. 

Patties  applying  in  the  absence  of  the  other  side 
for  the  isMi*  of  rales  nx$i  iirterleriag  irlth  the. rights  of 
persons  exeoutinfc  decreesi  are  bound  fall7  and  fairly 
to  state  all  the  circumstances  within  their  knowledge 
which  it  is  necessary  for  fhe  Coart  to  con^der  m 
grantiag  th#  mle. 

The  parchaser  of  a  decree  ander  Act  X  of  1859  is 
entitled  to  ask  the  holder  for  a  power  of  attorney  to 
proceed  with  the  execition. 

Norman,  C,  J. — This  was  a  rule  ob- 
tained by  Bnboo  Ashootosh  Dhur  on  the 
24th  of  March  1871,  on  behalf  of  the  judg- 
ment-debtor in  a  suit  under  Act  X  of  1859, 
ealling  upon  Man  Mohinee  Debea,  who  ap* 
pears  to  hare  taken'  an  assignment  of  the 
judgmettt«ereditoT  Unnopoorna  Dasse^'s  in- 
terests in  that  suit,  to  show  cause  wlthfn 
10  days  after  servioe  of  the  rule  why  an 
order  of  the  Assistant  Collector  for  enforc- 
ing the  decree  obtained  by  Unnopoorna 
should  not  be  set  aside  on  ihe  ground  that 
that  order  was  illegal. 

The  point  which  the  petitioner  desires  to 
raise  Is  that  a  decree  under  Aot  X  of  1859 
cannot  be  transferred  by  sale.  On  the  ap- 
plication for  that  rule,  the  applicant  wholly 
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omitted  to  state  that  a  previous  application 
had  beeo  made  to  this  Court,  which  was 
dismissed  on  the  24th  February  of  the 
present  year. 

We  think  that  this  alone  would  be  a  suffi- 
cient canse  for  discharging  the  present 
rule.  Parties  who  come  to  this  Court  on 
statements  of  facts,  in  the  absence  of  the 
other  side,  praying  for  the  issue  of  rules 
which  interfere  with  the  rights  of  persons 
executing  decrees  are  bouod  fully  and  fairly 
to  state  all  the  circumstances  within  their 
knowledge  which  it  is  necessary  for  the 
Court  to  consider  in  granting  the  rule. 
This  is  the  principle  which  governs  all 
applications  for  injunctions  in  English 
Courts. 

In  this  case,  there  is  not  the  smallest 
doubt  that  Mon  Mohinee  by  her  purchase 
of  a  decree  under  Act  X  of  1859  by  private 
sale  would  be  entitled  to  ask  Unnopoorna, 
the  holder  of  that  decree,  for  a  power  of 
attorney  either  in  favor  of  herself  or  of 
some  body  else  on  her  behalf  authorizing 
such  person  to  proceed  with  the  execution 
of  that  decree  for  her  benefit.  In  the  exe- 
cution of  the  decree  it  would  be  a  matter 
of  the  smallest  importance  whether  the  decree 
should  be  executed  by  Mon  Mohinee  herself 
or  by  her  mooktear,  or  by  Unnopoorna 
under  her  direction  and  on  her  behalf. 

The  present  petition  alludes  to  a  right 
of  set-off  by  Brojo  Coomar  Mullick,  the 
petitioner,  as  against  Unnopoorna  Dassee. 
Without  distinctly  stating  that  the  petitioner 
has  a  counter-claim  which  he  is  entitled 
to  set-off  as  against  Unnopoorna  and  the 
amount  of  that  claim,  the  petitioner  states 
that "  there  are  claims  as'against  Unnopoorna 
Dassee,  and  the  object  of  the  fraudulent  sale 
is  to  recover  the  money  decreed  by  the 
execution  of  the  said  decree  in  the  name 
of  Mon  Mohinee  Debea.'^ 

The  petitioner  does  not  state  that  the 
object  of  Mon  Mohinee  or  Unnopoorna  is 
to  execute  the  decree  in  order  to  defeat 
ills  right  of  set-off.  He  does  not  state 
what  that  set-off  is  or  pnt  his  case  in  such 
a  definite  form  as  to  give  Unnopoorna  any 
opportunity  of  contradicting  him  or  proceed- 
ing against  him  criminally  for  making  a 
false  statement. 

The  only  conclusion  we  can  arrive  at  is 
that  this  rule  is  an  attempt  to  give  effect 
to  a  mere  technical  objection  for  the  purpose 
.of  preventing  the  execution  from  proceed- 
ing. 


The  151st  Section  of  Act  X  of  1859 
provides  that  all  orders  passed  by  the  Col- 
lector under  this  Act,  not  being  judgments 
in  suits  or  orders  passed  in  the  course  of 
suits  and  relating  to  the  trial  thereof  or 
orders  passed  after  decree  and  relating  to 
the  execution  thereof,  shall  be  appealable  to 
the  Commissioner ;  and  all  such  orders 
passed  by  a  Deputy  Collector  shall  be  ap- 
pealable to  the  Collector  ;  but  no  judgment 
of  a  Collector  or  Deputy  Collector  in  any 
suit,  and  no  order  of  a  Collector  or  Deputy 
Collector  passed  in  any  suit  and  relating  to 
the  trial  thereof,  or  after  decree  and  relating 
to  the  execution  thereof,  shall  be  open  to 
revision  or  appeal  otherwise  than  as  ex- 
pressly provided  in  this  Act, 

Readiug  this  provision,  itr  seema  doubtful 
whether  we  have  the  power  to  make  the  order 
prayed.  However  that  may  be,  we  are  sure 
that  if  we  have  the  power  to  interfere  we 
ought  not  to  do  so. 

The  application  having  been  rejected, 
the  applicant  must  be  visited  with  costs ;  and 
considering  that  this  is  a  second  application, 
we  think  he  must  pay  3  gold  mohurs  to  the 
opposite  party. 


The  .15th  June  1871. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges. 

Deed  of  surrender  (l8tifanamali)^B«- 
griBtration — Glauses  Z  and  3  Section 
17  and  Clause  7  Seotlon  18  Act  XX 
of  1866. 

Case  No.  166  of  1870. 

Regular  Appeal  from  a  decision  passed  bjf 
the  Subordinate  Judge  of  PuhnOy  datsd 
the  \2th  July  1870. 

Bhymb  Chunder  Dass  and  another  (P]ain^ 
i&)  Appellants^ 

versus 

Ealee  Chunder  Chuckerbntty  and  another 
(Defendants)  Respondents. 

Mr.  J.  W.  B.  Money  and  Bahoos  Sreenatk 
Doss  and  Greeja  Sunker  Mojoomdar  for 
Appellants. 

Bahoos  Kalee  Mohun  Doss  and  Doorgo 
Mohun  Doss  for  Respondents. 
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An  iitifanamdk  or  deed  of  tarrender,  tarrendering 
pledged  property  of  which  the  party  execating  it  was 
ID  poesetsion,  on  receiving  back  the  amount  of  a  bond 
debt,  comes  under  Clauses  2  and  8  Section  17  of  Act  XX 
of  1866,  and  must  be  registered,  to  be  admissible  in 
evidence.  **  Acknowledgmenta'*  in  Clause  7  of  Section 
18  refer  to  transactions  <tf  quite  a  different  descrip- 
tion. 

Bay  ley  f  «f.— We  think  the  judgment  of 
the  lower  Court  in  this  case  must  be  re- 
versed and  this  appeal  decreed  with  costs. 

The  plaintiffs  sued  for  joint  possession 
with  mesne  profits  of  certain  lands  on  de- 
claration of  their  miras  pottah  right,  alleging 
that  on  the  lOch  Magh  1268  they  acquired 
a  4  annas  share  of  the  disputed  property 
from  the  defendant  Kalee  Chunder  under  two 
miras  pottnhs,  and  that  they  held  possession 
of  the  same  until  the  end  of  the  year  1275, 
when  they  were  dispossessed  by  the  defend- 
ant. 

The  defendant  Enlee  Chunder  denied 
such  dispossession,  and  averred  that  on  one 
occasion  he  borrowed  from  the  plaintiffs 
rupees  350  on  a  bond  and  receiyed  as  selamee 
rupees  400,  altogether  rupees  750  ;  that  he 
gave  the  plaintiffs  a  mowrussee  pottah  as 
security  and  that  the  plaintiffs  executed  to 
him  an  ikrar  stipulating  that  if  he  (defend- 
ant) re-paid  the  whole  amount  principal  and 
interest  by  the  30th  Pous  1270,  they  (plaint- 
iffs) would  surrender  him  the  aforesaid  4 
annas  ;  that  accordingly  the  defendant  did 
re-pay  the  whole  amount  to  the  plaintiffs, 
who  gave  him  a  receipt  and  executed  an 
istifauamah  surrendering  the  property  to 
him,  and  that  he  is  accordingly  in  posses- 
sion. The  words  actually  used  in  the  deed 
of  relinquishment  are — "  '•IWW^  ftrWlrt  ft ^ 
^wtf  W^  wTwtc^  ^tf^  cir«imr  wifir  firfr^ 

ftc,"  deed  of  surrender  having  written  and 
given  my  property  to  me,  having  surren- 
dered, I  duly  &c.  It  is  necessary  to  give 
the  actual  words  of  the  deed  as  it  will  be 
hereafter  shewn  that  the  decision  of  the 
lower  Court  proceeds  in  a  great  measure  upon 
those  words. 

In  this  case,  the  original  ikrar  was  not 
prodnced.  It  was  said  to  be  deposited  with 
a  certain  mookhtear  who  said  he  had  lost  it, 
but  who  has  not  been  examined.  A  dupli- 
cate of  the  deed  was  filed  in  the  Registry 
Office  and  a  true  copy  thereof  produced  in 
this  case.  On  this,  the  lower  Court  has  ad- 
mitted the  ikrar  relying  on  the  fact  that 
both  the  deeds,  vts.,  the  pottah  and  the 
ikrar,  were*  presented  for  registration  on  the 
same  day. 


The  lower  Court  further  holds  that  the 
defendant  has  proved  that  the  plaintiff  had 
restored  him  to  possession.  That  Court 
observes  that  the  istifauamah  did  not  re- 
quire to  be  on  stamped  paper  and  that  nei- 
ther that  document  nor  the  receipt  required 
registration.  On  the  whole,  the  lower  Conrt 
is  of  opinion  that  notwithstanding  the  evi- 
dence produced  by  the  plaintiffs  it  was  im- 
possible for  them  to  get  over  the  ikrar  pro- 
duced by  the  defendant,  and  make  the  Court 
believe  that  they  were  dispossessed  by  the 
defendant. 

The  lower  Court,  accordingly,  dismissed 
the  plaintiffs'  suit. 

Probably,  it  would  have  been  necessary 
to  go  fully  into  the  evidence  and  into  the 
question  of  the  admissibility  and  the  vali- 
dity of  the  ikrar  had  not  the  case  turned 
here  entirely  upon  another  point,  tnz.,  the 
admitted  non-registration  of  the  istifanamah. 
It  is  at  the  same  time  admitted  by  both 
parties  that  the  Registration  Act  No.  XX 
of  1866  must  govern  the  question  as  to 
whether  the  deed  requires  registration  or 
not.  Now,  in  Part  III  of  the  Act, — the 
Chapter  on  registrable  documents, — Clause 
2  of  Section  17  is  to  the  following  effect : 
T-"  Instruments  (other  than  an  instrument 
*'  of  gift)  which  purport  or  operate  to  create, 
**  declare,  assign,  limit  or  extinguish,  whe- 
*'  ther  in  present  or  in  future,  any  right, 
*'  title  or  interest,  whether  vested  or  con  tin- 
**  gent,  of  the  value  of  100  rupees  or  up- 
**  wards  to  or  in  immoveable  property  shall 
"  be  registered." 

Clause  3  of  the  said  Section  is  as  follows  : 
— *'  Instruments  which  acknowledge  the 
**  receipt  or  payment  of  any  consideration 
'*  on  account  of  the  creation,  declaration, 
'*  assignment,  limitation  or  extinction  of  any 
**  such  right,  title  or  interest  shall  be  regis- 
"  tered." 

Then  we  come  to  Section  49  of  the  Act. 
That  Section  says  : — ^^  No  instrument  re* 
<<  qnired  by  Section  17  to  be  registered 
'*  shall  be  received  in  evidence  in  any 
<<  civil  proceeding  in  any  Court,  or  shall 
'*  be  aqted  on  by  any  public  servant  as 
'*  defined  in  the  Indian  Penal  Code,  or 
^*  shall  affect  any  property  comprised  there* 
'*  in,  unless  it  shall  have  been  registered  in 
'*  accordance  with  the  provisions  of  this 
'*  Act." 

Now,  the  words  used  by  the  parties  them- 
selves in  their  own  pleadings  havo  beoa 
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quoted  obove,  aud  it  is  de&r  from  Ihem  tbat 
by  the  terras  Wtf^Hl  Cir>8^  Burrendering,  and 
)t9^t^vtwi  deed  of  Barreader  of  londa  of 
wiiich  tbe  other  party  was  in  possesaloo,  it 
-was  meaat  to  extinguish  the  inter eH  of  that 
l^arty  ia  that  immoveable  property^  Mid 
acknowledge  the  extinction  of  his  right  to 
that  property.  Under  such  cirettmstanoes, 
there  ean  be  oo  doubt  that  the  deed  oouea 
under  the  provision  of  Clause  2,  and  aa  such 
must  be  registered* 

It  is  then  contended  that  if  the  above 
'words  in  the  deed  amount  to  an  acknow- 
ledgmenr,  it  would  contemplate  a  case 
coming  under  Clause  7  of  Section  18,  and 
as  such  the  registration  is  optional.  On 
referring,  however,  to  the  words  of  that 
Clause  and  comparing  them  with  the  terms 
ofClauses2and  3,  it  appears  to  us  clear  that 
the  "  acknowledgments"  in  Clause  7  Sec- 
lion  18  are  in  respect  to  transactions  of  quite 
a  different  description  than  are  contemplated 
by  the  istifanamah  in  this  case  ;  and  if  there 
is  any  doubt  on  that  point  we  have  simply 
to  look  to  the  words  of  the  receipt  and 
we  find  that  what  the  parties  contem- 
plated was  that  the  consideration  on  which 
th^  lands  were  to  be  surrendered,  that  is 
the  interests  of  the  party  holding  them,  were 
to  be  extinguished.  This  was  exactly  the 
condition  expressed  by  the  words  in  the 
istifanamah.  Under  such  circumstances,  we 
think  that  the  deed  comes  under  Clauses  2 
and  3  of  Section  17  and  must  be  registered, 
and  without  registration  is  not  admissible 
as  evidence  in  any  Court  under  the  provi- 
sions of  Section  49. 

It  was  at  one  time  pressed  on  us  that  the 
defendant's  case  might  be  held  good  apon 
the  general  evidence  irrespective  of  this 
particular  document ;  but  such  a  plea  cannot 
be  maintained,  because  it  was  to  meet  the 
plaintifi's  case  that  the  defendant,  admitting 
the  mowrussee  jote  and  the  pottah,  still  set 
up  the  special  plea  that  the  land  was  to  be 
restored  in  consideration  of  the  payment  of 
a  certain  sum,  viz.,  rupees  400  and  rupees 
350,  total  rupees  750,  and  that  the  re-occu- 
pation of  the  land  was  the  condition  of  that 
payment.  The  deed  of  surrender,  therefore, 
ivas  the  main  proof  of  the  defendant's  special 
plea,  and  until  he  can  prove  that  special  plea 
bis  case  must  fail. 

In  this  view,  we  think  that  the  decree  of 
the  lower  Court  must  be  roveraed  aud  this 
a|ipaal  daoraod*    The  plaiatifia  will  recover 


possession  of  the  lands  in  suit  with  waasi- 
lat,  which  is  to  be  ascertained  in  execotioa* 
from  the  date  of  dispossession  as  alleged  ia 
the  plaint  to  the  date  of  the  recovery  of 
possession. 

Paul,  *^.— I  concur. 


The  16th  June  1871. 

Present : 

The   Hon'ble  J.  P.     Norman,    OffkiaHnjf 
Chief  Justice^  and  the  Hon'ble  W.  Ainslie, 
Judge, 

Kortflraflre  of  moveables  property —S^it 
for  redemption— Jariadlptloiu 

Reference  to  the  High  Court  hy  the  Offlei' 
ating  Judge  of  the  Small  Cause  Couri 
at  Kishnaghur,  dated  the  ind  May  1S71. 

Bhobotariuee  Ohosany,  Plaintiff, 

versue 

Juggernath  Tewary,  Defendant. 

Where  moveable  property  hat  been  ple<lgei  in  ft  aoii- 

Sige  bond  as  security  for  a  loan,  and  the  amoont  dae  od 
e  mortgage  is  tendered  but  declined,  the  mortgagor's 
suit  fbr  possession  will  lie  in  the  Small  Cause  Ctnrt 
But  if  there  has  been  no  tender  and  the  suit  is  far  pos- 
session after  ascertainment  of  defendant's  lien  on  Um 
property,  the  Small  Cause  Court  has  no  jur^sdictioo  in 
the  matter. 

Ca«e.— The  question  in  this  case  is  whe- 
ther a  suit  for  redemption  of  moveable  pro* 
perty  pledged  as  security  for  a  loan  in  a  mort- 
gage bond,  will  lie  ia  a  Small  Capse  Court* 

Plainiiff  borrowed  a  sum  of  money  from 
defendant  pledging  a  bui^oo  calf*  by  a 
mortgage  bond  in  the  nature  of  a  deed  of 
conditional  sale,  which  stipulated  that  if 
the  money  was  not  re-paid  by  a  certain  date, 
plaintiff's  title  to  the  buffaloe  should  be  at 
an  end,  and  the  defendant  to  whom  the 
animal  had  been  made  over  should  be  en- 
titled to  retain  it.  Plaintiff  first  brought  a 
suit  to  recover  the  buffaloe  on  the  ground 
that  she  had  paid  off  the  debt,  which  was 
dismissed,  because  she  could  not  prove  auob 
payment. 

She  now  brings  another  suit  for  posses- 
sion of  the  animal  and  pays  into  Court  tha 
amoujjit  of  the  loan  with  what  she  conceives 
to  be  the  proper  amount  of  interest  vp  to 
date  of  suit. 

Dd/endaat  replies  by  pleading  Ihut  the 
suit  will  not  lie  in  this  Court,  and  ilftw 
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accouDt  of  the  expenses  of  feeding,  herding, 
&e,  to  which  he  says  he  has  beeift  put,  and 
which  far  exceed  the  sum  paid  in  hj  plain- 
tiff as  due  under  the  bond. 

It  does  not  seem  to  have  been  as  yet  decid- 
ed by  ibd  High  Court  whether  a  suit  for 
redemption  will  He  in  a  Small  Cause  Court, 
bot  the  procedure  prescribed  by  law  for  a  j 
person  wishing  to  redeem  seems  to  me  to  be 
inconsistent  witii  the  practice  of  Small 
Caose  Courts,  at  least  on  the  supposition  that 
the  same  procedure  will  apply  when  move- 
able as  well  as  immofeable  property  is  con- 
certied;  and  it  would  appear  that  the  same 
proeedure  applies  to  bo(b,  neither  the  Hin- 
doo nor  the  Mahomedan  law  making  any 
distiDctioQ  between  mortgage  of  land  and 
pledge  of  other  propertyj'^Maopherson  on 
Mortgages,  pp.  1-3,  5th  Edition.  The  course 
to  be  pursued  in  the  redemption  of  a  mort- 
gage by  conditional  sale,  is  laid  down  at  page 
13d  et  seq*  of  the  same  work.  The  mort- 
gagor must  tender  to  the  mortgagee  or  de- 
posit ia  Court  the  principal  sum  lent,  wiih  the 
stipulated  interest.  The  deposit  must  be 
made  in  the  Dewanny  Adawlut  of  the  city 
or  sillah,  t.  e,  the  Court  of  the  District 
Judge,  who  will  serve  a  notice  of  the  deposit 
on,  sod  will  pay  tlie  amount  to,  the  mort- 
gagee, OB  his  surrcfodering  the  bill  of  sale  or 
shewing  sufficteot  cause  why  it  cannot  be 
surrendered.  If  the  mortgagee  has  had 
possessiofi,  he  may  in  certain  cases  be  called 
OD  to  account  for  the  proceeds  of  the  mort- 
gaged property  while  in  his  possession. 

If  this  procedure  is  applicable  when  move- 
able  property  has  been  mortgaged,  I  think 
it  cle^r  that  a  suit  for  redemption  will  not 
lie  in  a  Sn^all  Cause  Court.  It  is  evident 
that  t)xe  suit  is  not  one  for  personal  property 
simply,  as  it  will  also  be  necessary  to  investi- 
gate the  amount  due  to  the  mortgagee  on 
the  bond,  as  well  as  the  amount  to  which  he 
is  entitled  for  the  keep  of  the  buffaloe  ;  apd 
in  this  respect  the  cas^  resembles  that  of 
Bam  Gopal  Shah,  IX  Weekly  JRsporter,  136, 
wkioh,  it  wa3  held,  was  not  triable  by  a  Small 
Cause  Courts 

I  have,  therefore,  dismissed  the  case  con- 
tingent on  the  High  Court's  opinion,  to 
whom  at  the  request  of  the  plaintiff's  plea^^ 
der  I  refer  the  case. 

fhe  judgment  of  the  High  Courl  was  de- 
livered asfollowe  by 

J^^rman,  Q,  J.-^K  tlw  plaintiff  had  before 
the  commencement  of  th^  e^it  tpnd^red  the 


aflfoanl  due  on  the  mortgage  to  the  deleikdant 
or  alleged  that-  she  had  done  io,  we  think 
that  a  suit  for  the  possession  of  the  mort*- 
gaged  buffaloe  would  hove  lain  in  the  Small 
Cause  Court.  The  plaintiff's  suit  would 
have  been  for  persowil  preperty  to  which 
she  would  have  alleged  that  she  had  a  right 
of  poBsessaon  from  the  time  o^  the  tender<**«i 
a  period  autecadent  to  the  oMuneaoemeiit 
of  the  suit. 

But  there  seems  to  have  beoi  no  tender 
before  suit  in  the  present  ease.  The  plaiuf 
tiff  asks  to  have  the  amount  of  the  defend* 
ant's  lien  on  the  buffaloe  ascertained,  and 
prays  that  on  taking  this  amount  the  de- 
fendant may  be  compelled  to  deliver  to  her 
the  bofialoe.  It  is  something  more  thnn  a 
mere  suit  for  personal  property.  In  fact, 
at  the  ooffDmencement  of  the  suil^^at  the  time 
of  the  filing  •£  the  plaint-^the  plaintiff  had 
no  right  to  the  possession  of  the  persanal 
property  which  forms  the  subject  of  her 
elaim. 

The  case  referred  to  bv  the  Judge  of  tbe 
Small  Cause  Court  is  closely  analogous  to 
that  now  before  us. 


The  16th  June  1)371. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Jusiice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

SfeUons  ZH^  a«d  Z%7  Act  VUl^ 
1859— rreBh  o)atmf 

Refefence  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Jessvre^ 
dated  the  21  st  March  1871. 

Mohadeb  Mundul,   Decree-holder^ 

versus 

Modhoo   Miindul,  Judgment-debtor,   and 
Muddun  Mundul  and  others,  Claimants. 


Where  a  claim  under  Section  246,  Civil  Procedure 
Code,  is  dismissed  or  strack  off  without  adjudication, 
a  fresh  claim  by  the  same  claimant  within  a  reasonable 
time  may  be  entertained  subject  to  tbe  proTiiioos  ot 
Section  247. 
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Case. — Ik  this  case^  a  claim  under  Sec- 
tion 246  of  Act  Yin  of  1859  was  preferred 
bj  the  claimant  to  the  property  attached, 
and  in  due  coarse  it  was  set  down  for  hear- 
ing, but  as  claimant  did  not  appear  in  per- 
son or  by  pleader  when  the  claim  was 
called  on  I  rejected  it,  and  the  claimant 
has  afi;ain  filed  a  fresh  claim  under  the  Sec- 
tion cited,  and  the  question  arises  whether 
it  ought  to  be  admitted  or  rejected. 

I  am  unable  to  find  any  precedent  in 
pointy  but  in  the  matter  of  Eheilat  Chun- 
der  Ghose  versus  Bhuggobutty  Churn 
Mookerjee,  Weekly  Reporter,  Civil  Rulings, 
Volume  XIV,  page  16,  it  was  held  that  a 
Judge  has  no  jurisdiction  to  try  the  same 
objector's  claim  under  Section  246  of  Act 
VIII  of  1859  a  second  time  as  against  the 
same  attachment,  or  to  re-open  a  question 
finally  decided  on  the  former  occasion  ;  and 
I  am  inclined  to  think  that  when  a  claim 
has  been  rejected  for  whatever  cause  under 
the  Section  cited  the  claimant's  remedy  lies 
in  a  regular  suit,  and  not  in  a  fresh  claim  ; 
but  as  I  have  doubts  in  the  matter  I  beg 
to  refer  the  question  for  the  opinion  of 
the  High  Court. 

The  judgment  of  the  High  Court  was  deli' 
vered  as  follws  by 

Norman^  C,  J. — Section  246  contemplates 
that  a  claim  to  property  which  has  been 
attached  shall  be  disposed  of  either — 

By  an  order  for  releasing  the  property 
from  attachment,  if  it  appear  to  the  satisfac- 
tion of  the  Court  that  the  property  was  not 
in  the  possession  of  the  party  against  whom 
execution  is  sought,  or  of  somQ  other  person 
in  trust  for  him,  &c. 

Or,  by  disallowing  the  claim  if  it  appear 
that  the  property  was  in  possession  of  the 
party  against  whom  execution  is  sought  as 
his  own  property,  &c. 

If  a  claim  is  made  and  dismissed  or 
struck  off  without  any  adjudication  in  either 
of  the  modes  provided  for  by  Section  246, 
and  after  such  dismissal  a  fresh  claim  is 
preferred  by  the  same  claimnnt  within  a 
reasonable  time,  we  see  no  reason  why,  sub- 
ject to  the  provisions  of  Section  247,  the 
Judge  should  not  entertain  such  claim  as 
a  matter  in  dispute,  which  has  not  been 
heard  or  determined.  Compare  Cochrane 
versus  Heera  Lall  Seal,  VII  Weekly  Re- 
porter,  page  79. 


The   16th  June   187K 

Present : 
/ 

The  Hon'ble  J.  P.  Norman,  Offieiatitig 
Chief  Justice^  and  the  Hon'ble  W. 
Ainslie,  Judge. 

Senrants^DlsmlBsal— Wages. 

Reference  to  the  High  Court  by  tks 
Judge  of  the  Small  Cause  Court  at  the 
Cantonment  of  Barrachpore^  dated  the 
2nd  May  1871. 

Rughoonath   Doss,  Plaintiffs 

versus 

Mr.  T.  Halle,  Defendant. 

A  dismissed  servant  is  entitled  to  wages  for  any 
broken  period  daring  which  he  may  have  served,  at 
the  rate  he  was  earning  when  disnussed. 

Case. — Thb  plaintiff  claimed  rupees 
13-15-3  on  accountof  wages,  at  rupees  9  per 
mensem  for  one  month  and  18  days,  and 
rupees  17-13  for  bazar  expenses.  The  defend- 
ant stated  that  he  had  given  the  plaintiff  a 
cheque  for  rupees  17  in  payment  of  all 
demands  for  the  one  month,  and  pleaded 
non-liability  on  account  of  the  18  days 
wages  on  the  ground  that  as  the  pay  was 
not  due  till  the  end  of  the  month,  plaintiff 
could  not  demand  his  pay  but  ought  to 
have  brought  an  action  for  wrongful  dis- 
missal, and  his  advocate  cited  certain  cases 
decided  in  England  to  this  effect.  Now,  I 
am  of  opinion  that  as  defendant  was  fully 
warned  of  the  claim,  such  a  mere  technical 
objection  cannot  be  accepted  by  this  Court, 
which  is  one  of  equity  as  well  as  of  Law. 
Servants  in  India  never,  I  believe,  claim 
compensation  if  the  usual  warning  is  not 
given,  nor  do  they  ever  bring  suits  for 
wrongful  dismissal.  This  is  the  custom  of 
this  place,  and  this  Court  has  always  deci- 
ded in  similar  cases  that  a  master,  unless 
he  can  prove  that  the  dismissal  was  justifi- 
able, is  liable  for  the  pay  of  the  broken 
period.  I,  therefore,  wish  to  decide  so  in 
this  case,  but  as  I  am  doubtfiil  whether  the 
English  Law  quoted  by  defendant's  advocate 
is  applicable  to  India  or  not,  I  make  this 
reference  and  beg  the  Honourable  Judges' 
ruling  on  the  point. 
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The  judgment    of  the  High    Court    was 
delivered  as  follows  by 

Norman^  C.  J. — The  plaintiff  is  clearly 
entitled  to  payment  for  the  time  during  which 
be  has  served,  according  to  the  rate  of  wages 
which  he  was  earning  when   dismissed. 


The  16th  June  1871. 

Present : 

The  Hon*hle  J.  P.  Norman,  Officiating 
Chief  Justice^  and  the  Hon'ble  W.  Ainslie^ 
Judge* 

Suit  for  a  share  of  arrears  of  rent-- 
Jarlsdlotlon—SeotloB  29  Ket  VZZZ 
(8.  C.)  1869— Zilmttation— Dedao- 
tlon. 

Case  No.  11  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  24- Per - 
gunnahs,  dated  the  SOth  November  1870. 

Horish  Chunder  Dntt  and  others  (Defend- 
ants) Appellants^ 

versus 

Sreemutty    Jugodamba   Dossee    (Plaintiff) 
Respondent 

Mr,  J.  ff.  B,  Money  and  Baboos  Kalee 
Prosunno  Dutt  and  Khettur  Mohun 
Mookerjee  for  Appellnnts. 

Mr,  R.  T.  Allan  and  Baboos  Unnoda 
Pershad  Banerjee  and  Motee  Lall  Mooh' 
erjee  for  Respondent. 

A  suit  against  putneedara  under  Act  X  of  1859  to 
TeeoT«r  half  the  rent  mentioned  in  their  knboolent 
haymg  been  diamissed  on  the  objection  that  plaintiff's 
es-tharer  had  not  been  joined  as  co-plaintiff,  and  that 
the  judgment  having  been  upheld  in  appeal,  plaintiff 
brought  a  fresh  suit  under  Act  X  making  tne  co-sharer  a 
defendant  Defendants  again  objected  that  the  question 
as  to  plaintiff's  share  being  still  open  it  could  not  be  de- 
chkd  in  the  Collector's  Court  This  suit  was  also  dis- 
missed and  the  dismissal  upheld  in  appeaL  Plaintiff 
then  brought  her  suit  in  the  Civil  Court 

Held  that  Section  29  Act  VIII  (B.  C.)  of  1869  was 
Bot  applicable  to  this  suit,  which  was  for  a  ftraotional 
ibare  or  certain  arrears  of  suit  after  determinadon  of  a 
qnestioo  raised  by  defendants  for  their  own  purposes 
and  came  under  the  ordinary  Procedure  Code  Act  VIII 
of  1859. 

Hbld  that  plaintiff  was  under  Section  14  Act  XTV 
of  1859  entitled  to  an  allowance  of  the  period  during 
which  she  was  bond  Jide  prosecuting  her  claim  in  the 
^•Tenoe  Court  which  from  defect  of  jurisdiction  was 
not  able  to  try  it 


Norman^  C,  J.— Thb  plaintiff,  Sreemntty 
Jugodumba  Dossee,  has  brought  this  snit 
against  Hurish  Chunder  Dutt  and  others, 
putneedars,  and  Sreemuty  Puddo  Monee 
Dossee,  her  co-sharer  in  the  zemindaree 
within  which  the  pntnee  of  the  first  men- 
tioned defendants  is  situate. 

The  plaint  alleges  that  the  Dntt  defend- 
ants hold  15  mouzahs  and  kismuts  in 
Pergunnah  Noornuggur  in  putnee  at  an  an- 
nual rent  of  rupees  9,066-10-8  according  to 
a  kubooleut  executed  by  them  in  favor  of 
the  plaintiff's  mother.  Bash  Monee  Dossee  ; 
that  as  the  first  half-yearly  rent  for  1271 
was  not  paid,  the  pntnee  was  sold  by  function 
under  Regulation  VIII  of  1819  ;  that  on  a 
suit  being  brought  this  sale  was  set  aside 
and  the  Dutt  defendants  recovered  posses- 
sion with  mesne  profits.  The  plaintiff  then 
brought  a  suit  under  Act  X  of  1859  to  re- 
cover her  share,  Vi2.,  one-half  the  rent  men- 
tioned in  the  kubooleut.  The  defendants  ob- 
jected that  Sreemutty  Puddo  Monee  Dossee, 
the  plaintiff's  co-sharer  in  the  zemindaree, 
had  not  been  joined  as  a  co-plaintiff;  that 
the  plaintiff  had  come  to  no  settlement  with 
Puddo  Monee  in  respect  of  her  share,  and 
that  the  defendants  were  ignorant  of  the 
extent  of  Puddo  Monee's  share.  The  suit 
was  dismissed  by  the  Collector  and  the  judg- 
ment of  the  Deputy  Collector  dismissing 
the  suit  on  that  ground  was  ultimately  up- 
held by  the  High  Court  on  the  3rd  of  July 
1868. 

The  plaintiff  then  brought  a  fresh  suit 
under  Act  X  of  1859  against  the  defendants 
for  her  moiety  of  the  rent,  making  the  co- 
sharer  Sreemutty  Puddo  Monee  Dossee  a 
co-defendant.  The  co-sharer  Sreemutty  ^ud- 
do  Monee  Dossee  did  not  appear  or  put  in 
any  answer. 

The  defendants  again  objected  that  the 
question  as  to  the  plaintifi*'s  share  being  still 
open  it  could  not  be  decided  in  the  Collec- 
tor's Court  by  making  Puddo  Monee  a  co- 
defendant. 

This  suit  was  also  dismissed  by  the  De- 
puty Collector,  and  the  decree  dismissing 
the  suit  was  affirmed  by  the  High  Court  on 
the  14th  of  April  1870  on  the  ground  that 
the  Collector's  Court  under  Act  X  had  no 
power  to  determine  any  question  of  right 
between  the  plaintiff  and  her  co-sharer. 

The  present  suit  was  brought  in  the  Civil 
Court  on   the  31st  of  May   1870  for  the 
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]^]atDUff'8  ahwt,  rif^  OM«ka]f  of  the  rents, 
from;  1271  to  1276.  < 

The  Subordinate  Judge  n^de  a  decree  in 
favor  of  tlie  plaintiff  for  the  amount  of  the 
plaintiff's  share  of  the  rent  as  claimed^  ru- 
pees 27,200,  but  disallowed  the  odaim  for 
interest. 

From  that  decision,  the  defendants  have 
appealed  in  No.  11  of  1871* 

Two  points  have  been  pressed  on  onr  at- 
tention by  Mr,  Money  for  the  appellants  : — 

t'irit — That  the  plaintiff  has  not  proved 
that  her  share  of  the  rents  is  a  moiety.  But 
there  is  nothing  in  that  objection.  The 
defendant  Puddo  Monee  Dossee  had  put  in 
an  answer  admittiug  the  plaintiff's  claim  to 
a  moiety  of  the  rents  as  co-heir  with  her  on 
the  death  of  Rash  Monee,  and  the  defendant 
Hurish  Chuuder  Dutt  who  was  examined  as 
a  witness  says  : — "  On  the  death  of  Rash 
"  Monee  Dossee,  her  two  daughters,  the  two 
"  sisters  Jugodumba  and  Puddo  Monee 
<<  brought  against  us  a  suit  for  arrears  of 
'*  rent  and  obtained  a  decree  and  they  rea- 
'*  lized  the  money  on  one  ocoasioa.''  In 
another  part  of  his  examination  he  says  : — 
''  I  knew  at  the  time  the  former  Act  X  suit 
**  was  going  on  that  at  the  death  of  Rash 
"  Monee  her  two  daughters  were  her 
**  heirs." 

It  is  clear  that  the  Subordinate  Judge  was 
quite  right  in  saying  that  there  was  no 
dispute  on  this  point. 

The  next  question  is  whether  the  rent 
for  the  years  prior  to  1275  is  barred  by 
limitation. 

The  plaintiff  having  brought  two  suc- 
cessive snits  for  rent  in  the  Collector's 
Court  under  Act  X  of  1859,  the  defendant 
objected  successfully  that  ns  the  plaintiff 
was  entitled  to  and  sued  only  for  a  moiety 
of  the  rents,  the  suit  could  not  be  naintain- 
ed  in  the  Collector's  Court  under  Act  X. 
The  ground  of  tbftt  decisioB  was  that  there 
had  been  no  determiaation  of  the  plaintiff's 
share,  and  no  contract  or  eogagevent,  either 
express  or  which  could  be  implied  kom  the 
conduct  of  the  parties,  on  the  part  of  the 
defendant  to  pay  to  the  plaintiff  an  aecer- 
tainei  proportion  of  the  original  rent  in 
respect  of  the  share  to  which  the  plaintiff 
was  entitled  in  the  property  h«ld  by  the 
4efetdaDt  in  putfiee. 


The  ruling  of  the  High  Court  amounted 
in  effect  to  a  decision  that  a  suit  for  a  share 
of  an  arrear  or  arrears  of  rent  by  a  person 
entitled  to  such  share  cannot  be  treated  as 
a  suit  for  an  arrear  or  arrears  of  rent  with- 
in the  meaning  of  that  expression  as  it 
stands  in  the  4th  Clause  of  Section  23  ef 
Act  Kof  1859. 

The  defendant,  therefore,  raised  an  objee« 
tion  which  made  it  necessary  for  the  plain- 
tiff to  resort  to  a  suit  in  the  Civil  Court  to 
enforce  her  rights. 

The  limitation  for  suits  for  the  recovery 
of  arrears  of  rent  under  Section  32  of  Act 
X  of  1859  would  not  hate  applied  to  a  suit 
brought  in  the  Civil  Court  upon  a  cattse  of 
action  not  cognizable  under  Act  Xof  1859. 
See  Prosunno  Coomar  Paul  Chowdhry  versus 
Muddun  Mohun  Paul  Chowdhry,  XIII 
Weekly  Reporter,  page  390. 

But  it  is  supposed  that  the  passing  of  Act 
VIII  of  1869,  B.  C,  may  have  made  a  differ- 
ence. 

I  think  that  sueh  is  not  the  cAse.  The 
suit  is  not  a  suit  for  an  arrear  of  rent  as 
that  term  is  defined  in  Section  21  of  Act 
VIII  of  1869,  B.  a,  but  for  a  fractional 
share  of  certain  arrears  of  rent,  after  the 
determination  of  a  question  raised"  ~by  the 
defendant  for  his  own  purposes  as  to  tiie 
share  of  which  the  plaiatiff  is  entitled. 

The  suit  has  been  brought  as  a  soit  not 
under  Act  VIII  of  1859,  but  as  a  suit  nnder 
the  ordinary  Civil  Procedure  Code,  Act  VIII 
of  1859.  The  period  of  limitation  for  such 
a  suit  is  that  presctibed  by  Act  XIV  of 
1859. 

If  the  decision  of  (he  High  Court  on  Uie 
former  appeals  was  correct,  it  would  follow 
that  Section  29  of  Act  VIII  of  1869,  B.  C, 
would  not  be  applicable  to  such  a  auit  m 
that  now  before  us. 

The  resuH  is  that  in  my  opinion  the  lower 
Court  was  right  in  holding  that  the  plain- 
tiff was,  under  Section  14  of  Act  XIY  of 
1859,  entitled  to  an  allowance  of  the  period 
during  which  she  was  bona  fide  proaeciitiiig 
her  claim  against  the  defendants  in  the 
Revenue  Court,  which,  from  a  defect  of 
jurisdiction,  was  unable  to  decide  it. 

The  appeal  is  dismissed  wlti  costs. 

Ainslie,  J, — I  concur  in  the  orders  made 
by  the  Chief  Justice  in  these  three  «|ppeiU. 
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The  material  question  in   No.    11    is  the 
question  of  limitation. 

If  the  plaintiff  could  have  maintained  a 
suit  under  Act  X  of  1859,  there  can  he  no 
douht  that  ehe  would  he  hound  hj  the  pro- 
visions of  Section  32  of  that  Act,  but  she 
tried  to  do  so  twice  and  on  each  occasion 
was  defeated  on  objections  raised  by  defend- 
ants. In  the  first  instance  she  sued  without 
making  her  sister  a  party  to  the  suit,  and 
the  demand  was  contested  on  the  ground 
that  the  defendants  would  not  be  safe  if 
they  paid  any  specified  share  to  the  plaint- 
iff  in  the  absence  of  any  apportionment  of 
the  rent  between  her  and  her  sister.  In 
the  second  suit,  she  attempted  to  meet  the 
objection  by  making  her  sister  a  party  to 
tlie  suit,  but  she  was  again  defeated.  The 
defendants  in  their  written  statement  in 
that  Bait  (para.  3)  did  not  deny  that  plaintiff 
was  entitled  to  a  half  share,  but  insisted 
that  she  was  bound  to  get  a  decree  of  Court 
defining  her  right ;  and  in  the  5th  para,  they 
further  go  on  to  say  "  whether  then  the 
''  pToJormii  defendant  Puddo  Monee  Dossee 
'*  objoctd  to  plaintifi*s  share  or  not,  this 
*'  Coart  (the  Collector'8)not  being  empowered 
"  to  decide  the  matter  by  receiving  proofs 
"  of  the  extent  of  the  shares,  the  present 
'*  claim  of  the  plaintiff  is  evidently  liable  to 
*'  dismissal.  '' 

The  whole  contention  of  the  defendants 
was  that  the  suit  would  not  lie  in  the  Re- 
venue Courts  and  they  succeeded  in  carry- 
ing their  point.  They  now  turn  round  and 
contend  that  the  suit  would  lie  there  and 
BO  where  else.  It  seems  to  me  that  this 
objection  does  not  come  properly  from  their 
mouths  and  that  they  are  bound  by  their 
own  pleadings  and  the  former  decisions. 


The  16th  June  1871. 

Present: 

The   Hon'ble  L.    S.    Jackson   and  A.  6. 
Macpherson,  Judges. 

Damag^es  —  BCagistrate's  liability  — 
Jarisdtotion—GhapterZX,  Criminal 
Prooedare  Code  —  Procedure — Zrre* 
gularity— Voluntary  defendants. 

Case  No.  44  of  1870. 

Application  far  review  of  judgment  passed 
by  the  Hon^ble  Justices  Z.  &  Jackson 
and  A»  G,  Macpherson^  on  the  6th 
January  1870»  in  Special  Appeal  No, 
1911  of  1869.* 

The  Collector  of  Hooghly  on  behalf  of 
Government  (one  of  the  Defendants)  Be« 
spondent,  Petitioner, 

versus 

Tarucknath    Mookerjee    (Plaintiff)    AppeU 
lant,  Opposite  Party, 

Mr.  Bell  ( The  Legal  Remembrancer)  and 
Baboo  Unnoda  Pershad  Banerfee  for 
Petitioner. 

Mr.  J.  W.  B.  Money  and  Baboos 
Chunder  Madhub  Ghose  and  Sreenath 
Banerjee  for  Opposite   Party. 

A  suit  for  dama^^  does  not  lie  against  a  Deputy 
Magistrate  acting  judicially  and  within  his  jurisdic- 
tion. 

A  Deputy  Magistrate  has  no  legal  authority  to  order 
the  cutting  of  a  bund,  or  otherwise  to  interfere  with  it, 
except  by  a  proceeding  held  ss  prescribed  in  Chapter 
XX  of  the  Criminal  Procedure  Code,  under  which  he  is 
bound  to  fix  a  day  on  which  the  owner  of  the  bund 
may  shew  cause  why  it  should  not  be  cut,  and  to  give 
him  a  fall  and  fair  opportunity  of  being  heard  and  of 
protecting  himselfl 

A  proceeding  under  Chapter  XX,  if  regular  and  such 
as  the  law  prescribes,  is  a  judicial  nroceeding.  But 
mere  irregularity  or  incompleteness  of  procedure,  such 
as  holding  inquiry  through  the  Police  instead  of  con- 
ducting it  personally,  does  not  affect  the  jurisdiction  of 
a  Magistrate  acting  under  that  law,  or  render  him  lia- 
ble to  an  action  for  d&m&gcs. 

A  party  who  forces  himself  into  a  suit  as  defendant 
Is  as  much  a  defendant  in  all  respects  as  if  h(*  had  been 
originally  named  a  defendant  by  the  pUiintiff,  and  if 
issues  raised  b]r  him  as  between  himself  and  plaintiff 
are  properly  tried,  the  judgment  thereon  will  bind  the 
parties  whatever  be  the  juddrment  on  the  original 
question  between  the  plamtiff  and  those  whom  he 
sued. 

Macpherson^  J. — This  is  an  application 
made  ou  hebalf  of  Government  for  a  review 
of  our  judgment  in  special  appeal  No.  191! 
of  1869,  delivered  on  the  5th  of  January 
1870.» 

♦  18  W.  R,  p.  18. 
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On  the  special  appeal^  we  held  that  the 
plaintiff  was  entitled  to  recover  diimages 
from  the  defendaat  Isbur  Chuuder  Mitter, 
in  respect  of  an  act  done  bj  him  in  his 
official  capacity  as  Deputy  Magistrate  of 
Jehanabad.  We  also  held  that  the  plain- 
tiff was  entitled  to  fi  declaration  of  his  right 
to  erect  and  maintain  a  certain  bund,  as 
against  Ishur  Chunder  Mitter,  and  also  aa 
against  the  Government.  The  Deputy  Ma- 
gistrate having  contended  before  tis  that 
he  was  protected  by  Act  XVIlIof  1850, 
we  wore  of  opini9n  th^t  ho  ^as  not  protected 
by  it.  Inasmuch  as  in  cutting  the  plaintiffs 
bund  (the  act  complained  of)  he  did  not 
proc€ie4  vith  duo  care  and  fitt^ntion,  f^nd 
therefore  did  not  act  **  with  good  fftith  *' 
within   the  legal   meaning  of  that  term. 

The  ojoly  ground  of  review  on  which  we 
have  heard  the  petitioner,  is  that  indicated  in 
the  first  and  second  paragraphs  of  the  written 
*'  grounds"  annexed  to  the  petition  of  review. 
]^t  i&  that  our  judgm.ei^t  is  defective  because 
we  do  not  deci^fii  whether  the  Peputy  Magis- 
trate in  removing  the  i^uncf  acted  judicially 
and  with  juriadiOtion.  It  is  argued  that 
if  the  Deputy  Magistrate  was  acting 
judicially  and  within  his  jurisdiction,  we 
ought  to  have  decided  that  he  was  not  liq^ble 
in  f^  suit  for  damages^  whatever  may  have 
been  the  irregij^larity  of  his  proceedings* 

We  are  prepared  ^  admit  that  if  the 
Deputy  Magistrate  in  cutting  the  bund  was 
licting  judicially  and  within  his  ju^is- 
diction,  this  suit  against  him  ought  to  have 
been   dismissed,   so   far  as  he  is  concerned. 

We  also  admit  that  we  have  not  decided  dis- 
tinctily  whether  the  Deputy  Magistrate  acted 
judicially,  or  whether  be  acted  with  juris- 
diqtioo.  That  we  did  not  decide  these  points, 
however,  arose  from  the  fact  that  we  were 
never  asked  to  decide  them,and  that  they  were 
never  alluded  to  in  the  argument  of  the  special 
appeal.  The  sole  question  then  raised  was 
wl^ther  the  Deputy  Magistrate  acted  bond 
Jide  so  a«  to  be  protected  by  Act  XVIII  of 
1850.  We  decided  that  he  did  not  act 
5undjS4i?  and  w^S^not  so  protected.  But  it 
was  not  suggested  by  those  who  appeared 
fbr  the  Deputy  Magistrate  and  the  Govern- 
ment, that  whether  acting  bona  fide  or  not, 
the  Deputy  Magistrate  (so  long  as  mala 
fidet  was  not  alleged)  was  protected  on  the 
general  principle  that  the  act  done  was  a 
jodicial  ^ct   done  by  him  with  jurisdiction. 

Thd  particular  defence  now  relied  on  is 
not  distinctly  raised  iji   tbe^  written  state- 


ments put  in  by  the  Government  and  by  the 
Deputy  Magistrate  respectively,  nor  in  the 
issues  fixed  for  trial  in  the  lower  Coorts. 
No  doubt,  the  non-liability  of  the  Deputy 
Magistrate  because  his  act  was  a  judicial 
act,  has  been  pleaded  in  general  and  com* 
prehensive  terms.  But  it  was  never  plead- 
ed expressly,  that  because  the  act  was  judi- 
cial and  done  with  jurisdiction,  the  Depotj 
Magistrate  was  not  liable,  however  irregular 
his  procedure. 

The  Judge  of  the  Lower  Appella^  Court 
has  found  that  the  act  was  a  judicial  act  done 
with  jurisdiction.  Bat  he  did  not  decide 
the  case  in  favor  of  the  Deputy  Magistrate 
on  that  ground :  indeed  it  may  be  doubted 
whether  it  ever  occurred  to  him,  any  mor^ 
than  to  the  defendants,  that  that  was  in  itself 
a  sufficient  defence  :  his  decision  rests  mainly 
on  the  ground  that  the  Deputy  M^gtstrsts 
a^ted  bon&.fide. 

We  have  allowed  the  question  to  be  raised 
now  in  review,  because,  as  the  Lower  Appel- 
late Court  has  found  that  the  act  was  a  judi- 
cial act  done  with  jurisdiction,  our  judg- 
ment is  no  doubt  defective  aa  it  omits  all 
mention  of  ^his  matter. 

We  have  in  our  original  judgment  shown 
that  the  proceedings  of  the  Deputy  Magis- 
trate  were  so  careless  and  irregular  that^  he 
could  not  be  held  to  have  acted  bon&  fide 
within  the  meaning  of  Act  XVIII  of  1850. 
The  precise  point  now  taken  is  that  when  he 
cut  the  bund  he  was  acting  under  Section 
308  and  the  other  Sections  of  Chapter  XX 
of  Act  XXV  of  1861  ;  that  the  act  was  a 
judicial  act  done  with  jurisdiction  ;  and  that 
the  Deputy  Magistrate  is,  therefore,  pro- 
tected however  irregular  his  proceedings 
may  have  been. 

The  Lower  Appellate  Court  has  not  only 
held  that  the  Deputy  Magistrate  had  juris- 
diction and  acted  judicially,  but  has  also 
held  in  substance  that  he  ^acted  under 
Chapter  XX  of  Act  XXV  of  1861.  The 
Judge  says  : — '*  Under  these  circumstances, 
'*  it  appears  to  me  that  the  Deputy  Magis- 
*'  trate  was  acting  in  a  matter  in  which  be 
'*  had  jurisdiction  to  pass  an  order  which, 
*^  if  not  appealed  against,  would  be  defi- 
*'  nite,  and  therefore  he  acted  judicially. 
'^He  does  not  quote  the  Section  of  the 
'*  Law  under  which  he  acted ;  but  it  is 
"  urged  on  his  behalf  that  the  orders  were 
''passed  under  Chapter  XX  of  the  Cri/oointl 
''procedure  Code.  I  have  no  doubt  that 
'*  hia  order  in  this  matter  waa  irregu^ir  m^ 
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"illegal.  •  *  *  •  »  It  seems  to  me  that 
**  be  did  not  considerit  necessary  under  Chap- 
iter XX  to  examine  evidence  *     *     *     * ." 

Mr.  Money  for  the  plaintiff  contends 
that  the  Deputy  Magistrate  did  not  act 
ander  Chapter  XX ;  that  even  if  he  did, 
be  had  no  jurisdiction  to  cut  the  bund 
without  following  strictly  the  provisions  of 
that  Chapter  (t.  e,^  that  the  following  the 
procedure  prescribed  by  that  Chapter  was 
essential  as  a  foundation  for  the  jurisdiction 
claimed) ;  that  a  Deputy  Magistrate  acting 
under  Chapter  XX  is  not  acting  judicially  ; 
and  that,  at  any  rate«  under  the  peculiar 
circumstances  of  this  case,  the  Deputy 
Uagistrate  acted  so  irregularly  and  impro- 
perly that  he  cannot  be  held  to  have  acted 
jadicialiy. 

There  is  unquestionably  some  evidence 
to  support  the  conclusion  at  which  the  Lower 
Appellate  Conrt  seems  to  have  arrived 
that  the  Deputy  Magistrate  was,  as  a  mat- 
ter of  fact,  acting  under  Chapter  XX  of 
Act  XXV  of  1861.  We,  therefore,  cannot 
interfere  with  that  finding  in  special  appeal. 
But  whether  under  the  circumstances  the 
Deputy  Magistrate  acted  judicially,  and 
whether  he  acted  with  jurisdiction,  are 
matters  of  law  rather  than  of  fact. 

As  the  plaintiff  relies  on  the  irrefj:nlarity 
and  .recklessness  of  the  Deputy  Magistrate's 
proceedings  as  evidence  that  he  was  not 
acting  judicially  and  within  hie  jurisdiction, 
it  is  necessary  to  examine  those  proceedings 
in  detail.  They  are  only  partially  stated 
in  oar  original  judgment:  and  we  shall 
therefore  no#  state  all  that  occurred,  so  far 
as  it  is  to  be  gathered  from  the  confused 
mass  of  papers  which  constitute  that  which 
is  said  to  be  the  rebord  of  the  Deputy 
Magistrate's  proceedings. 

The  Overseer's  report  of  the  15  th  Jan  nary, 
in  which  he  states  that  the  water  penned 
back  by  the  plaintiff's  bund  was  rising  and 
injuring  the  Gi>vernment  embankment,  &c., 
consists  of  a  memorandum  written  by  the 
overseer  in  his  day  book,  kept  by  him,  in 
English,  in  his  official  capacity  as  Ferry  Fund 
Overseer. 

Tbe  Depaty  Magistrate's  order  of  the 
17th  January  that  the  Police  were  to  give 
orders  to  the  parties  interested  to  cut  the 
bitndy  He.  Is  not  a  formal  order,  nor  is  it  (so 
fai*  aa  we  have  been  able  to  discover)  any- 
wfi^e  recorded  in  the  Deputy  Magistrate's 
<Mve  as  a    ^oceeiling  under  the  Criiainal 


Procedure  Code,  or  under  any  other  law* 
It  is  merely  a  memo,  or  order  written  in 
the  margin  of  the  overseer's  book. 

The  overseer's  report  was  as  follows  : — 
*^  Proceeded  to  Burringkola  to  inspect  works 
''on  the  old  Benares  road,  and  found  that 
^*  the  construction  of  the  earthen  bt'idge 
**  over  the  Mundesharee  has  becomd  difficult 
''as  the  upper  embankment  of  the  riv^r  hlis 
"been  cut  open  since  three  days,  ^hich 
"made  the  water  increase  to  the  height 
"  of  8  or  9  feet.  The  work  will  be  too 
"expensive  unless  the  lower  eihbankttietit 
"  of  the  tiver  is  cut  open  t6  dtivb  th6  ^tltr- 
"  plus  water.  The  cost  estimated  tit  fir^l 
"  was  rupees  80  ;  but  no^  I  think  tt  Cannb^ 
"be  completed  without  the  expetise  bf 
"rupees  200  and  upwards.  I  report  the 
"  matter  for  your  codsidetatioil  H&d  orderti. " 

Opposite  this,  the  Deputy  ftlagistt^ta 
writes  iii  English-^"^ Orders  t6  be  issued  16 
"  the  Police  to  carry  a  notice  to  the  pikvtf 
"  who  has  erected  the  bund  belo#  td  cat 
"  it  and  allow  the  lirater  to  pass,  so  as  nbt 
"  to  injure  the  htiig^  near  HurHngkola." 

On  tb«  6th  of  Febrnary,  the  Police  rbport<> 
ed  that  they  had  given  notice  as  directed* 

Theredpon,  on  the  11th  of  February,  twO 
petitions  were  presented  to  ibe  Deputy  Ma- 
gistrate. They  were  similar  in  pnlrport, 
claiming  a  right  by  user  or  cnstotn  to  erect 
the  bund  for  the  purposes  of  irrigation^ 
and  praying  lor  an  en<)oiry.  They  \irere  pre- 
sented, the  one  by  Sheikh  Pasis  and  other 
ryots  of  the  plaibtiff, — the  other  by  ModhoO* 
soodun  Pandak,  the  plaintiff's  kurpurdae  or 
agent. 

On  the  same  11th  of  February,  the  Depu- 
ty Magistrate  wrote  an  order  on  the  back  of 
the  petition  of  8heikh  JOanis,  directing  the 
petition  to  be  sent  to  the  police,  who  were 
to  enquire  as  to  the  custom. 

The  report  of  the  overseer  of  the  20th 
February  is  written  by  him  in  English  in 
the  day-book  which  we  Imve  already  men- 
tioned ; — "  In  Older  to  have  sufficient  water 
"  for  the  Baro  cultivation,  Bnboos  Taruck- 
"  nath  Mookerjee  (the  plaintiff)  of  Jonai^ 
"  Chundee  Churn  Ghose  of  Baitpore,  Oepee 
"Moliun  Mozoomdar,  oaib  of  late  Baboo 
'*  Ramapershad  Boy,  and  fiuree  Churn 
"  Mookerjee  of  Ooterparrah,  dammed  the 
"  river  Dantoodali  and  turned  its  course  so 
"  that  the  water  may  run  to  their  cultiva- 
**  tien    through   the   SaiJpore    and  Singhal 
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'*  kbals.  But  these  khaU,  hating:  open  com- 
'*  muoicntions  with  the  river  Maode^hnree 
**  made  the  water  of  the  river  Dnmooduh  run 
**  to  it  and  thereby  inundated  its  parts  ;  and 
*' the  earthen  bridrre  lately  constructed  over 
''  it  for  the  convenience  of  the  passengers, 
'*  bullocks,  and  carts,  has  been  plunged  to  the 
''depth  of  three  feet,  though  the  bridge 
'*  was  constructed  three  feet  aboye  ordinary 
**  water  level.  The  bridge  will  come  to  no 
**  use  unless  the  surplus  water  is  driven  off 
'*  by  chitting  away  the  lower  embankment,  for 
**  which  an  order  was  issued  on  the  police 
*'  on  the  15lh  ultimo  ;  and  should  the  Ma- 
**  gistrate  return  to  Hooghly  by  that  way, 
**  he  shall  have  to  undergo  a  good  deal  of 
'*  inconvenience  for  the  crossing  of  his 
"  horses,  &c.  I  report  the  matter  for  year 
''  consideration  and  orders." 

On  the  23rd  February,  the  Deputy  Magis- 
trate made,  on  this  report,  another  memo,  in 
English,  written  on  the  margin  of  the  over- 
seer's book  ;— **  Injunction  to  be  issued 
'^  through  the  police  on  the  persons  who 
"  have  thrown  up  the  cross  bunds  below  the 
<*  bridge,  to  let  off  the  water  so  as  to  relieve 
'*  the  bridge  of  the  super  ^abundant  waters." 

By  way  of  giving  effect  to  this  order,  the 
Deputy  Magistrate  apparently  issued  an 
order  on  the  26th  February  to  the  Police  in 
the  following  terms  (we  use  the  word  *•  ap- 
parently" because  the  only  copy  of  this 
order  on  the  record  bears  neither  signature 
nor  seal  of  the  Deputy  Magistrate). 
"Formerly,  bunds  were  erected  on  the 
**  Mundesharee  for  Baro  cultivation,  but  the 
**  water  used  to  remain  lower  than  the  Hnr- 
"  ringkola  embankment ;  now,  however, 
•'there  are  super- abundant  waters.  The 
"  Police  will  instruct  the  persons  who  erect- 
''  ed  the  bunds  to  cut  them  down  in  such 
«•  manner  that  the  excess  waters  may  pass 
•«  off." 

The  Police  on  the  5th  March  reported 
service  of  this  order. 

On  the  9th  of  March  the  Police  In9p*»ctor 
reported  that,  on  enquiry,  he  found  that  the 
plaintiff  had  no  right  by  use  or  custom  to 
erect  his  bundy  but  that  Chundee  Churn,  the 
Goldigree  talookdar,  had  a  right,  by  cus- 
tom, to  erect  a  bund  lower  down  the  river 
at  Gobra. 

On  the  11th  March,  a  petition  was  pre- 
sented by  Talib  Ali  Moollah,  agent  of  the 
•aid  Cbundeo  Churn    and  another.      The 


petition  first  states  that  the  Goldigree  peo- 
ple had  a  customary  right  to  erect  a  bund 
lower  down  this  khal  for  the  purpose  of  se- 
curing water  for  the  Baro  crop,  and  that 
recently  the  plaintiff  hud  constructed  hbund 
to  which  he  ha(|  no  customary  right  and  had 
thereby  prevented  the  water  from  reaching 
the  Goldigree  bnndy  and  caused  much 
loss  to  the  Goldigree  ryots.  The  peti- 
tion then  continues  : — **  Moreover,  the  erec- 
"  tion  of  the  non-customary  (be-mamooUe) 
^^  bund  (plaintiff's)  has  caused  the  Gov- 
*'  ernment  bund  at  Hurringkola  Ghat  and 
"  the  Benares  road  to  be  overflowed  with 
**  water,  and  has  thereby  done  great  incon- 
**  venience  to  the  public  at  large.  This 
**  matter  having  been  reported  by  the  Ferry 
**  Fund  Overseer,  the  Mookerjee  talookdar 
"  (the  plaintiff)  was  ordered  to  let  the  water 
*'  run  out,  but  has  not  cut  his  bunion  several 
"  excuses,  &c."  The  prayer  of  the  petition 
was  that  the  plaintiff's  bund  should  be 
ordered  to  be  removed. 

On  the  bnok  of  this  petition,  the  DeJ>uty 
Magistrate  *on  the  1 1th  March  made  an 
order  to  the  following  purport, — "  Ordered 
"  that  Suttroghuu  Giiose,  mookhtear  of  the 
**  opposite  party,  be  apprized  of  this,  and 
''  that  notice  be  issued  to  his  clients  direct- 
*'  ing  them  to  cut  this  bund  within  a  week, 
**  if  it  is  (be'tnamoolee)  not  a  customary 
"  bund  ;  but  if  they  knew  it  to  be  customary 
'*  (mamoolee)  let  them  show  cause  within 
'*  that  period  ;  and  that  a  perwannak  be 
"  issued  upon  the  overseer,  Kally  Prosunno, 
"directing  him  to  enquire  ,  and  report 
*•  whether  the  new  bund  erected  by  the 
*'  Court's  order  at  Hurringkola  is  still 
*'  under  water  for  the  above  reason  ;  if  so, 
*'  is  it  still  after  the  issue  of  the  previous 
"  order  ;  and  if  not  now,  how  long  was  it 
"  so  after  my  previous  order." 

An  order  to  the  overseer,  of  the  same  date, 
after  stating  that  it  appeared  from  the  peti- 
tion of  Talib  Ali  Moollah,  that  the  Govern- 
ment bridge  was  suffering  from  plaintiff's 
bund,  continues: — "  You  are  hereby  directed 
*^  to  go  and  enquire  and  report  whether  the 
'^  Government  bridge  still  continues  under 
"  water  owing  to  that  bund,  and  whether  it 
'*  continued  under  water  after  passing  the 
'*  first  order  to  cut  it ;  and  if  so^  for  how 
"  many  days." 

On  the  same  II th  of  March,  a  notice  was 
issued  to  the  plaintiff  to  this  effect  :-^"  It 
"appears  from  the  petition  of  Talib  Ali 
"Mooliabi    kurpurdaz     of    tho    Goldigree 
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*'talookdar,  that  you  have  erected  a  new 
^*bund  at  Bheotin,  which  is  too  much  in- 
"juring  the  Baro  crops  of  many  ryots. 
"Take  notice  by  this  to  cut  the  bund 
**  within  7  days,  if  you  know  it  be  not  cus- 
**  ternary  {be-mamoolee),  or  show  cause 
"within  that  time  if  you  know  it  to  be 
" customary  {mamoolee)" 

On  the  back  of  this  notice  is  endorsed  a 
receipt  on  the  part  of  the  plaintiff  of  the  4ih 
Chyet  1273,  B.  S.,  corresponding  with  the 
16ih  March  1867,  shewing  that  it  was 
served  on  that  day  on  him.  And  there  is 
on  the  Record  a  return  by  the  Police,  dated 
the  18th  March,  shewing  that  the  order  of 
the  11th  had  been  served,  but  not  stating  on 
what  particular  day  it  had  been  served. 

On  the  19th,  the  overseer  reported  that 
the  Grovernment  embankment  was  still  sub- 
merged and  that  the  bund  had  not  been 
eak 

On  the  20th  March  (that  is  to  sny,  four 
days  after  the  service  of  the  notice  of  the 
11th  calling  upon  him  to  shew  cause  with- 
in seven  days)  the  plaintiff  by  his  agent, 
Modhoo  Soodun  Pandah,  presented  a  peti- 
tion to  the  Deputy  Magistrate  alleging  the 
report  of  the  Police  as  to  the  plaintiff's  right 
to  the  bund  to  be  false  and  made  in  collusion 
with  the  Goldigree  people,  and  praying  for 
a  local  enquiry  by  the  Deputy  Magistrate 
himself. 

Oq  the  same  day,  Sheikh  'Sona-oollah 
and  others,  ryots  of  the  plaintiff,  presented 
a  petition  much  to  the  same  purport,  saying 
that  if  the  bund  was  cut  the  crops  of  five  or 
six  viQages  would  be  destroyed,  and  praying 
that  the  Deputy  Magistrate  would  go  to  the 
spot  and  judge  for  himself. 

On  the  30th  of  March,  the  Deputy  Magis- 
trate seems  to  have  made  a  variety  of  orders. 
The  principal  one,  which  is  written  on  the 
bflick  of  Talib  Ali  Moollah's  petition  of  the 
11th  March,  is  to  the  following  effect:— "All 
"  the  papers  on  the  subject  being  perused 
"  this  day,  it  is  ordered  that  summons  be 
'*  issued  on  the  owners  of  the  Bheotea  bund 
"  calling  upon  them  to  appear  on  the  27th 
**  March  next,  on  a  charge  of  disobedience 
*' of  order  and  of  causing  mischief  to  the 
"  Grovernment  bund  by  allowing  the  water 
**  to  stand  upon  it  after  the  issue  of  the 
**  order  :  that  orders  be  issued  to  the  Police 
**  tlfrough  the  order  book  directing  them  to 
'*  send  in  the  names  of  those  persons  who  are 
**  aware  that  the  same  order  was  not  carried 


out :  ihht  H  perwanna h  be  issued  to  the 
overseer,  Kully  Persiiud  Mookerjee,  direct- 
ing him  to  furnish  a  list  of  such  persons 
who  know  tlint  there  was  water  upon  the 
Grovernment  6tin^  after  the  issue  of  the 
former  order  :  that  both  of  the  Police  and 
overseer  be  written  to  to  send  in  the  lists 
culled  for  within  two  days  :  that  both  the 
overseer  and  the  Police  do  go  to  the  spot 
and  cut  the  Bheotea  bund  in  such  a  way 
that  the  water  runs  off  about  one  foot 
down  the  Government  bund  and  no  more  ; 
and  if  the  defendant  hod  cut  the  bund  and 
the  water  had  already  gone  down  one  foot 
of  the  Government  6un(/,  then  they  should 
not  cut  the  bund  any  more.  If  it  now  be 
necessary  to  cut  the  bund,  then  the  Police 
should  regularly  realize  the  expense  from 
the  defendant.  Let  both  parties  know  that 
this  order  is  passed  only  with  regard  to 
the  Government  bund.  As  to  the  Grol- 
"  digree  bund,  let  summons  be  issued  upon 
"  the  overseer  to  appear  as  a  witness  on  the 
"  date  fixed  for  its  trial  ;  and  a  copy  of  the 
**  overseer's  report  ef  the  19th  March  be 
"  kept  with  the  case,  and  a  copy  of  this  or- 
"  der  be  kept  with  the  original  record.'' 

A  copy  of  this  order  appears  upon  the 
back  of  the  petition  of  the  11th  February  of 
Modhoo  Soodun  Pandah,  the  plaintiff's 
agent ;  and  this  copy  also  bears  the  sigoa- 
ture  of  the  Deputy  Magistrate  with  the 
word  "copy"  above  it.  On  what  date  this 
copy  was  written  on  the  back  of  that  peti- 
tion does  not  appear. 

In  our  original  judgment  it  is  stated  that 
it  was  on  or  about  the  11th  February  that 
the  Deputy  Magistrate  directed  criminal 
proceedings  to  be  taken  against  the  plaintiff 
for  disobeying  his  order,  &o.  This  direc- 
tion, however,  was  not  given  till  the  20th 
of  March. 

On  the  back  of  Talib  Ali  Moollah's  peti- 
tion of  the  Uth  March  is  further  to  be 
found  an  order  of  the  20th  March  to  the 
following  effect :— •**  As  a  different  date  is 
"  fixed  with  regard  to  theHurringkola  bund 
"  it  is  necessary  also  to  deal  with  regard  to 
"  the  Goldigree  bund  separately  :  therefore, 
**  it  is  ordered  that  the  27th  of  March  be 
'*  fixed  for  its  trial  :  and  let  mokhtears  Sut- 
**  troghun  Ghose  and  Bykunt  Nath  Roy  be 
"  directed  to  produce  any  evidence  they 
"  have  on  that  day."  An  order  in  similar 
terms  and  of  the  20th  March,  is  also  endors- 
ed on  the  petition  of  Modhoo  Soodaa  Pan- 
dah of  the  19th  March, 
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There  seem  also  to  have  been  several 
other  orders  issued  on  the  20th  of  March, 
€.  g.,  ooe  to  the  overseer  aad  one  to  the 
Police  to  cut  the  bund  and  realize  the  costs 
(if  any)  of  so  doing,  and  a  summons  to  the 
plaintiff's  agent  to  appear  on  the  27th  to 
answer  a  criminal  charge  of  disobedience  to 
the  Deputy  Magistrate's  order  and  causing 
mischief,  &c. 

We  may  say  here  that  although  we  speak 
of  the  Deputy  Magistrate  having  ordered 
the  plaintiff's  bund  to  be  cut,  we  are  aware 
that  the  order  given  was  only  an  order  to 
cut  it  to  such  an  extent  as  was  necessary  to 
relieve  the  Government  embankment.  But 
it  ha^  been  found  by  the  lower  Courts  that 
the  catryin^  out  this  order  necessarily  led  to 
thiB  destruction  of  the  bund>  We,  therefore, 
speak  of  the  Deputy  Magistrate  having  or- 
dek-ed  the  bund  to  be  cut,  though  we  ac- 
knowledge the  fact  that  the  order  he  gave 
Was  restricted  in  its  terms. 

On  the  24th  of  March,  the  Police  report- 
ed that  they  had  cut  the  bund  the  previous 
day.  At  the  same  time  they  forwarded  a 
list  of  witnessisB  who  could  speak  to  the 
bund  not  having  been  cut  in  compliance 
with  the  previous  order  to  cut  it,  and  of 
these  Wiitiesses  the  Deputy  Magistrate  or- 
dered that  four  should  be  summoned  to  ap- 
pear on  the  27th,  for  which  day  the  criminal 
case  against  the  plaintiff's  agent  (for  causing 
n^idchiief  dnd  disobedience  of  lawful  orders) 
wah  fixed. 

On  the  26th  of  March,  the  Police  made  a 
return  thikt  they  had  summoned  ifour  wit- 
netises. 

On  the  27th  March,  the  trial  took  place. 
Modhoo  Soddun  Pkndah,  the  plaintiff^s  agent, 
wiftS  the  defendant.  He  denied  haviiig  caus- 
ed mischief  under  Section  426  of  the  Penal 
Code,  but  admitted  having  disobeyed  the 
order  to  cut  the  bund.  The  Deputy  Magis- 
tratOj  finding  him  guilty  under  Section  188 
of  disobeying  lawful  order,  fined  him  50 
rupees.  These  criminal  pnx^eedings  against 
Modhoo  Soodun  Pandah  do  not  necessari- 
ly bear  directly  upon  the  issues  in  the  pre- 
sent suit  ;  but  they  have  been  filed  as  evi- 
deiice  and  are  in  i\ie  nuthee.  We  shall  only 
say  that  they  are  a  fitting  corollary  to  the 
rest  of  the  proceedings  of  the  Deputy 
Magistrate, — being  equally  irregular  and 
indefensible. 

*rhe8e  details  more  than  confirm  the  opi- 
nion  which  in  our   original  judgment  we 


expressed  of  the  oonduct  of  the  Deputy 
Magistrate.  He  had  no  legal  authority  to 
interfere  with  the  plaintiff's  bund,  except 
by  a  proceeding  with  reference  to  it  held  as 
prescribed  in  Chapter  XX  of  the  Criminal 
Procedure  Code.  He  was  bound  under 
that  Chapter  to  fix  a  day  on  which  the  plaib* 
tiff  might  shew  cause  why  his  b^nd  should 
not  be  cut,  and  to  give  him  a  full  and  fair 
opportunity  of  being  heard  and  of  protect- 
ing himself.  This  beipg  his  duty,  we  fiod 
that  on  the  17th  of  January  the  Deputy 
Magistrate,  having  no  evidence  before  him, 
and  acting  only  on  a  report  written  by  the 
road  overseer  in  his  day  book,  ordered  the 
bund  summarily  to  be  cut.  This  order  is 
contained  only  in  a  memo,  in  the  overseer's 
book  :  no  formal  proceeding  was  held  or  re- 
corded anywhere :  but  it  was  commatiieAtied 
to  the  plaintiff  by  the  Police  in  the  shape 
of  a  pefwannah.  On  the  1 1  th  of  Februarys 
the  plaintiff  and  others,  objecting  to  the  buHd 
being  cut  and  claiming  a  prescriptive  or 
customary  right  to  erect  it  (which  rig^t 
both  the  lower  Courts  have  found  the  plain- 
tiff really  has),  and  asking  for  an  inquiry, 
the  Deputy  Magistrate,  instead  of  inquiring 
himself  into  the  matter  referred  it  to  the 
Police  to  inquire  into  the  alleged  right.  On 
the  23rd  of  January,  upon  another  private 
report  made  l)y  the  overseer  in  his  book,  the 
Deputy  Magistrate, — still  without  any  for- 
mal proceeding, — again  writes  an  order  in 
the  margin  of  the  overseer's  book,  dil-eotibg 
the  bund  to  be  cut.  And  on  the  26th  of 
January,  he  orders  the  Police  to  see  this 
order  carried  out,  although  at  that  time,  no 
return  had  yet  been  made  to  the  order  di* 
recting  the  Police  to  inquire  as  to  the  exist- 
ence of  the  prescriptive  right  claimed.  On 
the  9th  of  March,  the  Police  reported  against 
the  right  claimed:  On  the  11th,  the  Got* 
digree  talookdar  prayed  that  the  plaintiff's 
bund  might  be  cut,  because  it  injured  the 
petitioner's  bund  lower  down  the  river,  and 
because  it  injured  the  Government  bridge. 
Notice  was  then  given  to  the  plaintiff  to 
cut  the  bund  in  seven  days,  or  if  he  claim- 
ed a  customary  right  to  erect  it,  to  shew 
cause  within  seven  days.  This  notice  was 
not  served  on  the  plaintiff  until  the  16(h^ 
On  the  20ih,  the  plaintiff^s  agent  did  shew 
cause  by  putting  in  a  petition,  asserting  ius 
customary  or  prescriptive  rig4it  to  erect  ike 
bund  and  praying  a  local  examinatimi  by 
the  Deputy  Magistrate  himself.  On  the 
20th  March,  without  in  any  way  disposing 
of  the  plaintifi's  claim  of  right,  and  with 
absolutely  no  furth<<r  grounds  to  go  oa  tim 
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the  Poliee  report  «ad  the  oi eraeer'if  reports 
(which  last  at  any  rate  were  made  behind 
the  plaintiff's  back),  the  Peputy  A^agistrate 
ordered  the  bund  to  be  cat  at  ouce,  and 
peremptorily  desired  the  overseer  and  Police 
to  carry  out  this  order.  At  the  same  time 
he  fixed  a  day  for  trial  of  the  question,  as 
between  the  plaintiff  and  the  Goldigree 
talookdar,  of  the  plaintiff's  ri^bt  to  erect 
the   bundt 

Mr.  Bell,  who  has  argued  in  support  of 
his  application  for  review  with  much  ability 
and  care,  ^ays  that  there  were  two  separate 
matters  pending  before  the  Deputy  Magis- 
trate,'—  firstly f  a  question  between  tiie 
Government  and  the  plaintiff,  and  secondly^ 
a  qnestion  between  the  Goldigree  talookdar 
and  the  plaintiff.  There  is  not  the  smallest 
indication  that  there  was  anything  of  the 
sort  until  the  20th  of  March.  On  that  day, 
certainly,  while  the  Deputy  Magistrate  made 
one  order  directing  the  bund  to  be  cut,  he 
made  another  fixing  the  27th  for  trying 
what  is  called  the  Goldigree  case.  The 
fact  of  the  Deputy  Magistrate  on  that  day 
making  two  separate  orders,  in  no  degree 
alters  the  position  of  the  plaintiff.  The 
plaintiff  claimed,  up  to  the  20th  March,  the 
right  by  custom  or  prescription  to  maintain 
his  bund,  fis  it  was,  against  the  Govern- 
ment and  against  the  Goldigree  talookdar. 
pis  ^aim  cannot  be  altered  nor  his  legal 
poaiti^D  damnified,  because  the  Deputy  Ma- 
gistrate on  the  20th  choae  to  say  (as  he  did 
practically  say)  '*  I  dispose  of  the  plaintiff's 
«  ease  aa  agaiqst  the  GU)vernment  by  order- 
**  ing  hia  bund  to  b^  cut  forthwith  ;  but  as 
*'  regards  the  question  between  him  and  the 
*<  Goldigree  talookdar,  I  Az  the  27  ih  as  the 
'*  daj  upon  which  they  may  fight  out  their 
«  dispute."  The  Deputy  Magistrate  may, 
OD  the  20th  of  March,  have  sepa;rated  the 
dispute  between  the  plaintiff  and  the  Govern- 
ment,  from  the  dispute  between  the  plaintiff 
9^d  the  Goldigree  talookdar.  But  his  hav- 
ing dope  so  does  not  improve  his  position  in 
the  pre9e^t  suit»  as  no  such  separation  exist- 
ed UQtil  the  20th  March,  and  it  then  sprang 
into  existence  through  the  spontaneous  act 
of  the  Deputy  Magistrate  which  is  in  no 
way  binding  on  the  plaintiff.  There  is  no- 
thing whatever  in  the  notice  lo  the  plaintiff 
of  the  11th  March  (served  open  him  on 
the  16th)  to  cut  the  bund  or  shew  cause 
witliiu  seven  days  which  indieates  that  that 
notice  related  only  to  the  claim  made  by  the 
Goldigree  talookdar.  On  the  contrary,  the 
notice  QP  ^1^^  ^ttC9  of  it  relatea,  generally  tp 


the  plaintiff's  right  to  maintain  his  buttd 
as  it  was ;  and  any  one  on  whom  it  was 
served  had  a  le^al  right  to  shew  oaose  within 
the  prescribed  time,  both  as  against  the 
Government  and  against  the  Goldigree  ta- 
lookdar. 

Mr,  Bell  further  saya  that  ther^  waa  no 
case  to  inquire  into  as  against  the  Govern* 
inent ;  that  there  was  no  doubt  about  the 
right ;  and  no  question  save  as  to  whether 
the  Government  bund  was  being  injured* 
The  Deputy  Magistrate  did  not  choose,  any 
more  than  Mr.  Bell,  to  recognize  \he  possi- 
bility of  any  right  as  against  Government. 
But  as  a  matter  of  fact,  the  cqstomary  right 
to  erect  the  bund  was  asserted  from  the 
first  by  the  plaintiff,  and  it  is  not  the  case 
that  the  plaintiff's  only  point  was  that  hif 
bund  was  not  injuring  the  Government  road. 

Such  being  the  details  of  the  proceedings 
of  the  Deputy  Magistrate,  Mr.  Money  very 
justly  complains  of  the  difficulty  of  finding 
out  on  what  supposed  principle  the  Deputy 
Magistrate  acted  as  he  did,  and  whether  or 
not  he  acted  judicially  and  whether  or  not 
with  jurisdiction^ 

To  this  hour,  the  Deputy  Magistrate  him- 
self  has  never  got  any  nearer  a  justification 
of  his  conduct  than  a  sweeping  allegation 
made  by  him  in  the  witness  box,  that  he 
acted  under  the  provisions  of  the  Criminal 
Procedure  Code  **  and  in  ike  exertUe  of 
his  judicial  and  exsculive  powers/' 

The  Government,  in  their  written  state- 
ment, say  for  the  Deputy  Magistrate  that 
which  he  never  has  ventured  to  say  for  him- 
8ei^> — ^that  some  of  his  proceedings  were 
made  under  Section  62  and  others  were 
under  Chapter  XX  of  the  Criminal  Procedure 
Code.  The  Court  of  first  instance  held  that 
all  the  proceedings  were  under  Section  62 
and  were  taken  by  the  Deputy  Magistrate 
in  his  executive  capacity.  The  Judge  of  the 
Lower  Appellate  Court  held  that  all  the 
proceedings  were  judicial  and  under  Chan- 
ter XX.  ^ 

In  the  absence  of  any  indication  by  the 
Deputy  Magistrate  himself  of  the  law  under 
which  he  imagined  himself  to  be  acting,  it 
beoomes  important  to  consider  the  line  of 
defence  adopted  in  this  suit,  and  the  course 
generally  which  the  suit  has  taken  since  its 
iuscitutlon. 

The  first  paragraph  of  the  plaint  spates  that 
the  bund  was  cut  '*  by   an   unhtwful  ordei^" 
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of  fhe  Deputy  Magislrate,  and  further  oq 
tlie  plaint  states  that  the  third  defendant, 
the  overseer,  reported  that  a  large  sum 
of  money  would  be  required  for  the  con- 
struction of  the  bridge  on  the  Government 
road  unless  the  plaintiff's  bund  was  cut, 
**  and  although  your  petitioner's  (plaintiff's) 
**  agent  raised  objections  on  that  point,  the 
'*  first  defendant  (the  Deputy  Magistrate) 
'*  instead  of  instituting  a  thorough  enquiry 
'*  into  it  by  the  appointment  of  a  Punchayety 
'*  &c.,  passed  an  order  pn  the  20th  March 
'*  1867,  for  cutting  open  your  pe:itioner'8 
''  (plaintiff's)  prescriptive  (mamoolee)  bund, 
/'  in  excess  of  the  powers  vested  in  him  by 
'*  virtue  of  his  office." 

The  words  quoted  are  taken  from  a  trans- 
lation of  the  plaint  by  the  Court  Trans- 
lator. This  translation  is  considered  by 
us  ^(after  hearing  the  original  read)  to  be 
correct,  and  to  give  the  true  meaning  of 
the  Bengalee  words  used.  Mr.  Bell  and 
the  Government  pleader.  Baboo  Unnoda 
Pershad  Banerjee,  however,  allege  that  ac- 
cording to  the  real  meaning  of  the  plaint 
the  omission  to  appoint  a  Punchayet  is  the 
only  excess  of  power  or  jurisdiction  com- 
plained of,  and  that  the  plaintiff  did  not 
mean  to  say  that  the  Deputy  Magistrate 
committed  any  illegality  save  in  not  sum- 
moning a  Punchayet.  We  take  the  plaint 
08  rendered  by  the  Court  Translator  ;  and 
we  do  not  doubt  that  the  allegation  in 
the  plaint  that  the  Deputy  Magistrate  ex- 
ceeded his  legal  powers  was  not  intended 
to  be  restricted,  and  is  not  in  fact  restricted, 
to  the  one  matter  of  the  not  appointing  a 
Punchayet, 

However  this  may  be,  it  is  perfectly  clear 
that  the  plaint  was  not  Bead  as  so  limited 
by  those  who  prepared  and  filed  the 
written  statement  on  behalf  of  Government. 
And  no  x)ne  who  takes  the  trouble  to  read 
that  statement,  can  for  one  moment  believe 
that  there  is  the  smallest  foundation  for 
the  assertion  made  more  than  once  in  the 
argument  of  this  application,  that  the  Go- 
vernment was  misled  by  the  plaint  and  con- 
sidered that  the  only  point  to  be  met  was 
that  as  to  the  Punchayet.  The  issues 
fixed  and  tried  in  the  Courts  below,  also 
show  that  the  case  was  not  treated  by  any 
of  the  parties  as  so  limited.  And  when 
Government  appealed  to  the  Judge  from  the 
decision  of  the  Court  of  first  instance,  this 
matter  was  not  alluded  to  in  the  grounds 
of  appeal  which  were  filed. 


To  return  to  the  proceedings  subseqaent 
to  the  plaint. 

The  Deputy  Magistrate  in  his  writt(»ii 
statement  filed  on  the  8th  of  April  1868, 
says  : — \st. — That  inasmuch  as  it  is  alleged 
that  he  acted  in  his  official  capacity.  Gov- 
ernment ought  to  be  made  a  party.  2ite/.— 
That  as  it  was  not  alleged  that  he  acted  ia 
bad  faith  the  suit  would  not  lie,  according 
to  the  latter  portion  of  Section  38  of  Be?o- 
lation  XI  of  1822  and  Act  X VIII  of  1850. 
Zrd. — That  he  acted  under  a  general  order 
of  the  Magistrate,  and  the  Magistrate  should 
be  a  party  to  the  suit,  4^A.— "  It  has  been 
*'  said  that  I  acted  beyond  my  powers  only 
**  in  not  having  appointed  a  Punchayet.  Bat 
<*  the  law  which  provides  for  the  appoint* 
'^  ment  of  a  Punchayet  also  provides  that  the 
"  party  objecting  should  apply  for  it.  No 
^*  such  application  was  made."  In  the 
fifth  and  last  para,  the  Deputy  Magistrate 
gives  his  version  of  what  occurred,  in  very 
general  terms,  not  showing  under  what 
particular  law  he  acted  or  meant  to  justify, 
save  that  he  contends  in  a  general  way  that 
he  acted  in  good  faith  and  did  nothing 
illegal. 

On  the  26th  May,  the  Collector  of 
Hooghly  on  behalf  of  Government  filed  a 
petition  praying  that  the  Government 
might  be  made  a  party.  This  petition  states 
that  the  plaintiff  had  sued  the  Deputy  Ma- 
gistrate ^'  for  having  exceeded  his  powers 
and  cut  a  bund  ;"  that  it  had  been  represent- 
ed to  the  Court  that  the  Deputy  Ma- 
gistrate had  *^  acted  in  connexion  with 
*'  the  cutting  the  bund  in  his  judicial  capa* 
*'  city,  and  consequently  the  suit  cannot 
**  lie,"  but  the  Court  had  done  nothing  as  to 
making  the  Government  a  party.  Then  it 
goes  on  : — **  The  Deputy  Magistrate  passed 
**  orders  in  connexion  with  cutting  the  bund 
*'  either  in  his  judicial  or  executive  capacity, 
**  and  in  either  case  the  Government  ought 
*'  to  appear."  The  Government  prayed  to 
be  made  a  party  and  to  be  allowed  to  file  a 
written  statement.  On  the  29th  of  May, 
the  prayer  was  granted  notwithstanding 
the  opposition  of  the  plaintiff. 

Thereupon,  on  the  27th  of  July  1868,  the 
Collector  of  Uooghly  on  behalf  of  Govern- 
ment put  in  a  written  statement.  It  is 
in  English^  and  too  long  for  us  to  give  it  in 
full  ;  but  the  following  is  its  general  pur- 
port : — 

Firstly. — Government  denies  the  plain- 
tiff's prescriptive  right  to  erect  a  bund  as 
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clftimfd  by  hira,  and  pleads  that  the  Mud- 
desharee    is   a   natural    water-course     and 
therefore  cannot  be  the  subject  of  any  right 
iajurious  to  tlie  public.      Secondly y  Govern- 
ment  says    that   the   plaintiff's    allegations 
that  his  bund  did  not  injure  the  public  road 
are  false,    and  facts  are  stated  to  show  that 
they  are  false.     Thirdly^  Government  states 
that  (he  convenience  of  the  pal)lic  requiring 
8  temporary  bridge,  the  Deputy  Magistrate, 
under  general  instructions  of  the  District  Ma- 
gistrate, directed  the  Ferry  Fund  Overseer 
to  construct    the     Government   bridge,    in 
January  1867.     It   appeared,  however,  that 
the   plainiitTs   bund  was   certain  to  cause 
injury  to  this  bridge,    so  the  Deputy  Magis- 
trate   ordered    the   plaintiff  to   remove   it. 
This   order   was  not   attended    to,   and  the 
Government  bridge  was  constructed  at  ad' 
diiioiial  cost  in  consequence.     On  the  20th 
of  Fel>ruary,  the  overseer  reported  an  over- 
flow of  the  Mundesharee  and  submersion  of 
the  Government  bridge  by  reason    of  the 
plaintiti's   bund^  and  the  Deputy  Magistrate 
nffain  ordered  the  plaintiff  to  cut  the  bund. 
On   the    11th   February    the  plaintiff's  go- 
mash  ta  and  some  ryots  presented  a  petition 
to  the  Deputy  Magistrate,  objecting  to  the 
order  and   demanding  an  enquiry,  and  an 
enquiry  was   accordingly   ordered.     Mean- 
while, a  servant  of  the  talookdar  of  Goldi- 
gree  complained  to  the  Deputy  Magistrate 
Uiat  the  plaintiff's  bund  illegally  prevented 
water  reaching  the  Goldigree  bund.  The  De- 
puty Magistrate  thereupon  ordered   a  fresh 
notice  to  issue  to  the  plaintiff  to  cut  the  bund, 
or  show  cause  within  a  week  why  it  should 
not  be  cut.     In  the  meanwhile,  as  the  over- 
seer reported  that  the  bridge  was  still  sub- 
merged,  the  Deputy  Magistrate  ordered  the 
bund  to  be  partly  cutj  SfCy — and  it  was  cut. 
"  Under    these  circumstances  the  Govern- 
**  ment  pleads'*  that  **  the  Deputy  Magistrate 
**  tLGted  judicially  within  his  jurisdiction  in 
"  goodfaifh,  believing  that  he   had  juris- 
"  diction  ;*'    that  the   orders    issued  on  the 
reports  of  the  overseer  were  in  effect  orders 
under  Section  62  of  the  Code   of  Criminal 
Proctdure  ;  that  the  order  of  the  11th  March 
on  the  petition  of   the  Goldigree   talookdar 
was  in   effect  an  order  under  Section  308; 
that  the  plaintiff  did  not  apply  for   a  Jury, 
bot  for   an    inquiry  ;   that   the    order    for 
CQtting  the  bund  was  also  issued   under   the 
ipirt/ of  Section  314;  and  that  under  these 
cireumsiances.  the  suit  was  barred  by  Act 
XYllI  of  18<S0.     It  was  also  pleaded  that  if 
it  be  admitted   for  argument's  sake,  that  the 
Depaty  Magistrate  acted  in  his  executive 


capacity,  he  acted  for  tlie  public  safety  and 
welfare,  &c.  ;  and  further  that  the  right 
claimed  by  plaintiff  was  of  such  a  large  and 
compehensive  nature  as  would  extinguish 
the  ordinary  rights  and  uses  of  the  public 
thoroughfare  and  cause  danger  to  traffic  and 
human  life,  &c.,  a  right  inconsiatent  with 
all  law  and  precedent. 

It  is  to  be  observed  tliat  in  this  state* 
ment,  Government  pleads,  not  what  the 
orders  of  the  Deputy  Magistrate  were,  hat 
only  what  tliey  were  "  in  effect."  The 
orders  issued  on  the  reports  of  the  overseef 
(which  include,  according  to  the  written 
statement,  the  actual  order  to  cut  the  bund) 
were  in  effect  orders  issued  under  Section 
62,  but  the  order  of  the  11th  March  on  the 
petition  of  the  Goldigree  talookdar  whs  in 
effect  under  Section  308,  while  it  is  added 
that  the  order  to  cut  the  bund  was  also 
issued  **  under  the  spirit"  of  Section  314. 
Doubtless  it  was  a  difficult  matter  for  the 
advisers  of  Government  to  justify  the  pro- 
ceedings of  the  Deputy  Magistrate  who  did 
not  know  how  to  justify  them  himself. 
That  the  difficulty  was  keenly  felt  is  very 
apparent,  from  the  vagueness  and  uncertainty 
of  the  justificniion  pleaded  in  the  written 
statement, — the  only  distinct  line  of  defence 
taken  on  that  part  of  the  case  being  that  the 
Deputy  Magistrate  acted  in  good  faith  and 
was  therefore  protected  by  ^ Act  XVIII  of 
1850. 

The  issues  on  which  the  case  went  to 
trial  are  set  forth  in  the  judgment  o(  the 
Court  of  first  instance  : — *'Is  the  suit  barred 
**by  Section  38  of  Rejrulation  XI  of  1822 
"  and  Act  XVIII  of  1850  ?  Has  the  plain- 
*'  tiff  all  along  erected  the  disputed  bund  to 
**keep  the  water  for  the  cultivation  of  Baro 
'*  paddy  in  his  talook,  and  did  the  defendants 
'*  having  cut  the  bund  in  the  manner  de^ 
**  scribed  in  the  plaint,  cause  the  alleged  iiv- 
"jury  to  the  crops?  Or,  was  the  bund  c;yxt 
"  in  good  faith  in  order  to  prevent  inconve- 
"  nience  in  the  use  of  the  public  road,  and 
'*  has  the  plaintiff  sustained  no  loss  thereby  ? 
"If  the  defendants  did  so  in  good  faith  in 
*'*'  the  discharge  of  their  official  duty,  are 
"  they  liable  for  the  plaintiff's  claim  ?  and 
''  if  so,  which  of  the  defendants  is  liable  ? 

"Did  the  Deputy  Magistrate  defendant 
"  receive  any  order  from  the  Magistrate  to 
"  cut  the  bund  ? 

'*Is  the  river  Mundesharee  a  natural 
**  Wftlor-oourse  ?  And  if  so,  oaa  the  pliNAtiff 
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*^  eluim  &  prescriptive  right  lo  erect  a  bund 
•*  in  it  ? 

**  Is  ihe  act  of  the  Deputy  Magistrate 
"  jasiifiahle  ouder  the  circumstances  ?" 

At  the  trial,  the  Depntj  Magistrate  was 
eznmioed  as  a  witness,  but  approached  no 
nearer  to  a  legal  justification  of  his  acts 
than  to  declare  that  he  ordered  the  lund  to 
be  cut  under  the  proviiions  of  the  Criminal 
Procedure  Code  and  in  the  exercise  of  his 
judicial  and  executive  powers.  The  Court 
of  first  instance  held  that  the  Deputy 
Magistrate  acted  in  good  faith  and  not 
beyond  his  jurisdiction,  and  that  under 
Section  62  of  the  Criminal  Procedure  Code 
he  had  jurisdiction  to  order  the  bund  to  be 
cut.  The  Subordinate  Judge  says  in  his 
judgment*^*'  As  the  Deputy  Magistrate 
*'did  the  act  carefully  in  his  executive  capa- 
''  oily,  and  it  is  not  proved  that  he  did  not 
*<act  in  good  faith,  therefore  under  Act 
"XVIII  of  1850  neither  he  nor  those  act- 
^'  ing  under  him  can  be  liable  in  damages." 
Finally,  the  Subordinate  Judge  says—**  If  it^ 
'*  be  considered  that  the  said  act  was  beyond' 
''  the  Deputy  Magistrate's  jurisdiction,  yet 
"when  the  defendants  believed  him  to 
**bave  jurisdiction  they  cannot  be  liable. 
<i*  •  •  •  The  plaintiff's  prescriptive 
"  right  to  erect  the  disputed  bund  is  declared 
"  aiMJ  the  claim  for  damages  is  dismissed,  and 
'*  in  the  circumstances  of  the  case  each  party 
"  will  bear  his  own  costs." 

There  were  no  fewer  than  four  separate 
appeals  to  the  Judge  irom  this  decree.  The 
plaintiff  appealed  as  a  matter  of  course, 
bis  olainr  for  damages  having  been  dismissed. 
The  Government  appealed,  being  dissatisfied 
with  the  declaration  of  right  which  the 
plaintiff  had  obtained.  The  Deputy  Magis- 
trate and  the  Ferry  Fund  Overseer  also  ap* 
pealed.  Each  appealed  separately  aud  enter- 
ed a  separate  appearance  in  the  Judge's 
Court. 

The  Judge  has  in  substance,  though  in 
rather  an  nndecided  nMnner,  found  as  we 
have  already  said,  tliat  the  Deputy  Magis- 
trate acted  in  good  faith,  judicially,  with 
jOTisdiotion,  and  under  Chapter  XX  of  the 
Code  of  Criminal  Procedure.  His  judgment 
ends  thus  : — "  The  order  of  the  lower 
**  Court  must  be  modified,  and  the  plaintiff 
^  be  declaved  entitled  quoad  the  present 
"  defendants  to  erect  a  bund  in  the  river, 
'*  whereby  the  irrigation  of  the  fields  for 
**  Rare  grains  in  tlie  villages  in  the  pliiint  is 
**  seeiired,  with  the  reservation   tlMt  ehan- 


*<  nels  be  cut  in  the  banks  of  the  river 
'*  within  three  feet  of  their  top,  to  allow  the 
*^  exit  of  the  water  to  prevent  it  overflow- 
"  iug  the  river  banks  :  that  the  claim  for 
**  damages  be  dismissed  :  and  that  the  lower 
^  Court's  order  declaring  the  plaintifl^s  pro* 
"  prietory  right  in  the  river  be  set  aside. 
'*  On  the  question  of  costs,  as  the  plaintiff 
'*  has  not  succeeded  in  his  special  claim  for 
"  damages  against  defendants  1,  2,  and  3 
**  (the  Deputy  Magistrate,  the  Overseer,  and 
**  the  Police  Inspector)  he  shall  be  made 
*'  liable  for  their  costs  in  both  Courts  in  pro- 
<*  portion.  The  Government  defendant  will 
*^  pay  its  costs  in  the  Appellate  Court  and 
**  recover  costs  from  the  plaintiff  in  the 
"  lower  Court  in  proportion  *  ♦  ♦." 

Against   this  judgment   the  plaintiff  ap- 
pealed specially  to  this  Court. 

As  to  Mr.  Money's  contention  that  an 
officer  acting  under  Section  308  and  the 
other  Sections  of  Chapter  XX  is  not  acting 
judicially,  even  if  he  proceeds  regularly,  we 
are  clearly  of  opinion  that  a  proceeding 
under  Chapter  XX,  if  regular  and  such  as 
the  law  prescribes,  is  a  judicial  proceeding. 
Our  view  of  the  duties  of  officers  acting 
under  that  Chapter  has  been  stated  in  our 
judgment  now  under  review.  It  appears  to 
us,  that  under  Chapter  XX  a  Magistrate 
cannot  legally  act  without  first  calling  on 
the  person  with  whose  property  he  proposes 
to  interfere,  to  appear  and  show  cause.  If 
cause  is  shewn,  the  Magistrate  roust  deal 
with  it  judicially,  must  take  evidence  if 
necessary,  and  come  to  a  decision  upon  the 
whole  matter.  He  has  to  summon,  hear  and 
determine,  and  has  a  discretion  to  exercise  : 
and  this  is  certainly  a  judicial  power,  and 
the  officer  exercising  the  power  and  acting 
as  the  law  prescribes,  will,  on  general  prin- 
ciples, be  protected  though  he  be  ouly  a 
Deputy  Magistrate  (See  Kemp  versus  Ne- 
ville, 31  L.  J.,  C.  P.,  158  ;  Ferguson  versus 
Earl  of  Einnoull,  9  Clark  and  Finnelly,  290). 

In  the  case  of  Ashbumer  versus  Eishno 
Yalad  Tukee  Patil,  4  Bombay  Reports,  page 
150,  A.  C.  Jur.  (which  seems  to  be  an 
authority  directing  in  favor  of  the  present 
plainiifi^  it  was  held  by  a  Division  Bench 
of  two  Judges  of  the  High  Court  at  Bom- 
bay (the  Chief  Justice  Sir  Richard  Couch 
being  one)  that  proceedings  under  Sectioa 
308  are  not  judicial  within  tlie  meaning  of 
Section  40 1  of  the  Criminal  Procedure  Code. 
And  the  like  opinion  was  expressed  more 
recently,  although  the  question  was  not  im- 
mrediately  before  him,  by  Sir  JtUchard  Conchy 
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in  tiie  course  of  las  judgmeDl  id  ibe  cnse 
of  Abbas  All  Ghowdlirj  versus  Illim  Meah 
(XIV  Weekly  Reporter,  p.  46.  Criminal). 
In  that  case,  a  Full  Bencb  of  four  Judges 
(tlia  fifth  JudgA,  Phear,  J.,  diBsenttng)  held, 
as  we  think  rightly,  that  an  order  passed 
under  Section  62  is  not  a  jodicial  proceeding 
within  the  meaning  of  Section  404.  Not- 
wtibstanding  the  opinion  which  has  been 
expressed  by  the  learned  Chief  Justice,  we 
look  upon  proceedings  under  Section  S08 
and  ike  following  Sections  as  wholly  dif- 
ferent in  principle,  as  well  as  in  detail,  from 
proceedings  under  Section  62  :  and  we  can- 
not say  we  have  any  substantial  doubt  that 
a  proeeeding  under  Chapter  XX,  if  regular, 
is  a  judicial  proceeding  for  the  purposes  of 
the  present  suit.  We  think  it  must  neces* 
sarily  be  held  to  be  so,  if  the  matter  is  to 
be  determined  according  to  the  principles 
approred  of  in  the  two  cases  of  Kemp  versus 
NeTille,  and  Ferguson  versus  Earl  of  Kin- 
BouU,  to  which  we  have  already  referred. 

There  is,  however,  the  further  point, — 
whether,  supposing  the  act  would  have  been 
a  judicial  act  if  the  procedure  prescribed  in 
Chapter  XX  had  been  followed,  it  can  be 
said  to  be  so  in  this  particular  case  when 
that  procedure  was  scarcely  in  any  respect 
observed. 

Mr.  Bell,  in  trying  to  re-open  this  part 
of  U»e  case  and  to  show  that  the  rules  pre- 
seribed  in  Chapter  XX  were  sufficiently  fol- 
lowed,  relkd  much  on  the  case  of  Alia 
Buksk  (XII  Weekly  Reporter,  page  24.  Cri- 
rninal).  That  case,  however,  even  if  it  be 
Accepted  as  a  sound  decision,  is  very  differ- 
ont  from  the  present.  The  defendants  were 
served  with  a  notice  to  remove  certain  tan* 
neries  as  being  a  nuisance  and  injurious  to 
health,  ^c,  or  to  appear  and  show  cause 
why  they  sliould  not  be  removed.  The  no- 
tice was  issued  on  the  report  of  the  Civil 
Surgeon,  who  carefully  examined  each  se- 
parate tannery  and  made  a  report  upon  it. 
The  persons  to  whom  the  order  of  the  Ma- 
gistrate issued,  **  appeared  and  showed 
*'  cause  against  it,  and  they  attempted  to 
*'  satisfy  the  Magistrate  that  the  order  was 
<*  DOt  reasonable  or  proper.  The  Magistrate, 
**  accordingly,  went  himself  to  the  spot  and 
"  was  satisfied  that  these  tanneries  should 
**  be  removed,  and  therefore  confirmed  his 
<;  order."  It  being  objected  that  the  pro- 
ceedings of  the  Magistrate  were  not  legal 
beoaase  lie  did  not  record  evidence,  the 
Court  (£.  Jackson  and  Dwarkanath  Mitter, 
J.  J.)  declined  to  interfere,    saying  that  it 


did  not  appear  that  the  defendants  had  asked 
the  Magistrate  to  examine  witnesses  and 
that  he  had  refused  to  do  so.  The  case 
does  practically  decide  that  a  proceeding 
under  Chapter  XX  may  be  legal  though 
not  supported  by  evidence  on  oath,  if  the 
Magistrate  does  in  fact  inquire  fully  into 
the  matter  and  gives  the  parties  a  full  op- 
portunity of  showing  all  the  causes  that 
they  desire  to  show.  But  the  whole  cir- 
cumstances of  this  case  are  very  different 
from  those  of  the  matter  now  before  os  : 
and  the  gist  of  the  present  case  is  that  the 
Deputy  Magistrate  did  not  inquire  fully 
or  give  the  plaintiff  a  fair  opportunitj  of 
showing  cause. 

Although  we  consider  it  clear  that  the 
procedure  prescribed  by  Chapter  XX  was 
observed  as  little  as  it  could  well  be  by  anj 
body  acting  under  that  Chapter  at  all,  still, 
as  the  Deputy  Magistrate  did,  as  the  Lower 
Appellate  Court  finds  he  did,  in  fiict  act 
under  Chapter  XX,  and  did  call  upon  the 
plaintiff  to  show  cause,  and  did  hold  a  sort 
of  inquiry  (however  irregular)  through  the 
Police,  we  do  not  think  we  can  say  that  the 
Deputy  Magistrate  was  not  proceeding  iudi« 
ciaily.  We  think  he  was  proceeding  judi- 
cially, though  carelessly  and  irregularly. 

Then,  was  the  cutting  of  the  bund  an 
act  within  his  jurisdiction?  We  take  it 
for  granted  that  it  wns,  if  he  had  proceeded 
regularly  under  Chapter  XX.  But  do^s 
the  irregularity  or  incompleteness  of  th^s 
procedure  so  affect  the  matter,  that  the 
jurisdiction  did  not  attach  ?  For  the  same 
reasons  which  induce  us  to  hold  that  the 
proceeding  was  a  judicial  proceeding,  though 
irregular,  we  hold  that  the  Deputy  Magis- 
trute  was  acting  with  jurisdiction.  As  the 
Deputy  Magistrate,  acting  on  the  report  bf 
the  overseer,  considered  it  necessary  that  the 
bund  should  be  removed,  and  as  he  under 
Section  308  passed  an  order  calling  vpea 
the  plaintiff  to  remove  it,  or  show  cause  to 
the  contrary  within  seven  days,  and  as  there 
was  in  fact  a  specie^  of  enquiry  through  the 
police,  we  think  that  the  jurisdiction  at- 
tached and  that  the  Deputy  Magistrate  can- 
not be  held  to  liave  acted  without  jurisdic* 
tion. 

On  the  whole,  as  we  must  accept  it  as  a 
fact  that  the  Deputy  Magistrate  in  entting 
the  bund  was  acting  under  Chapter  XX  of 
the  Criminal  Procedure  Code,  we  are  of 
opinion  that  lie  did  act  judicially  and  with 
jurisdiction,  and  therefore  ihat  he  ought  i^ot 
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in    this   suit   to   have   been   held   liable  in 
dumages  to  the  plnintiff. 

When  this  application  for  review  came 
on  to  be  heard  in  Court,  we  were  under 
the  impression  that  it  was  the  application 
of  the  Deputy  Magistrate,  as  well  as  of 
the  Government.  Mr.  Bell  repeatedly  spoke 
of  the  Deputy  Magistrate  as  his  client : 
and  there  is  no  doubt  that  the  whole  matter 
was  argued  throughout  in  the  belief  on  the 
part  of  the  Court,  of  Mr.  Money,  and  of 
Mr.  Bell,  that  tlie  Deputy  Mngistrare  joined 
in  the  application.  It  appears,  however, 
that  the  petition  of  review  is  that  of  the 
Government  alone.  We  labored  under  a 
mistake  in  supposing  that  the  Deputy  Ma- 
gistrate joined  iu  it. 

A  very  curious  state  of  things  thus  arises. 
The  Deputy  Mftgistrate,  of  whose  conduct 
alone  the  plaintiS  complained  and  against 
whom  alone  he  got  a  decree  for  damages, 
remains  quiet  and  does  not  seek  to  disturb 
our  judgment :  but  the  Government,  a 
mere  volunteer  in  the  suit,  against  whom 
the  plaintiff  made  no  complaint  and  sought 
no  relief,  comes  in  and  applies  for  a  review 
.  on  the  ground  that  the  Deputy  Magistrate 
might  have  had  judgment  in  his  favor  if  he 
had  justified  his  acts  in  a  manner  in  which 
be  never  did  justify  them,  and  if  he  had 
relied  on  a  defence  on  which  he  really  never 
did  rely.  Tiie  position  is  manifestly  ab- 
surd :  and  if  it  is  to  be  dealt  with  strictly, 
there  is  no  doubt  that  the  application  for 
review  must  be  rejected  wholly.  Under  the 
circumstances,  however,  we  think  we  ought 
not  to  deal  strictly  in  this  matter.  There 
is  no  question  that  the  intention,  through- 
out, was  to  apply  for  a  review  on  behalf 
both  of  the  Deputy  Magistrate  and  the 
Government  ;  and  that  the  argument  upon 
the  applicorion  was  conducted  on  the  footing 
that  the  Deputy  Magistrate  was  a  petitioner 
for  review. 

We  propose,  therefore,  even  now  to  allow 
the  petition  of  review  to  be  amended  by 
adding  the  Deputy  Magistrate's  name  as  a 
petitioner,  if  he  prays  that  it  may  be  so 
amended.  Having  so  amended  the  petition, 
we  shall  reverse  our  decree  of  the  5th  of 
January  1870  so  far  as  it  affects  the  Depuiy 
Mogistrate;  and  reversing  the  decrees  of  the 
lower  Courts  also  so  far  as  they  affect  him, 
shall  dismiss  the  plaintiff's  suit  as  against 
the  Deputy  Magistrate  altogether. 

While,  however,  we  grant  the   review    so 
'  far  99  coDoersB  the  Deputy  Magistrate,  we 


shall    not   gi*ant   it   so  far  as  it  regards  the 
declaration  of  the  plaintiff's  right  as  against 
the  Government,  to  maintain   the   disputed 
bund.     The  issue  as  to  the   right   to  erect 
the  bund  having  been  fairly  raised  and  tried 
between  the  Government  and   the   plaiiiti£^ 
there  is    no    reason  why  the  plaintiff  should 
now  be  deprived  of  the  benefit  of  the  decree 
which  he  has  obtained  declaring  his  right  as 
against   the   Government.     As   regards  the 
Deputy    Magistrate,    the   suit   was  against 
him  personally  for  damages.  If  any  question 
of  right   to    the   bund   could    be    properly 
raised  against  him  at  all  (which  it   probably 
could  not),  it  could  be  so  only  as  incidental 
to  the  main  issue,  that  of  his  personal  liabi- 
lity for  the  consequences  of  his  illegal  act. 
If  the  Deputy  Magistrate's  defence  had  been 
conducted    with   reasonable   care   and  skill, 
he  would  have  declined  all  issues  as  to  title, 
on  the  ground  that   they  were   immaterial : 
and  he  would  have  merely  pleaded   that   he 
was   acting  judicially  with  jurisdiction,  and 
was  therefore  not  liable.     The  Deputy   Ma- 
gistrate as  a   private   individual    (in    which 
capacity  alone  he  was  sued)  was  in  no    way 
interested   in    the    plain tilTs   title  :  and  we 
think  that  when  the  suit  fails  so    far   as    its 
object  is  to  establish  his    personal   liability, 
it   must  also   fail   so  far  as  its  object  is  to 
obtain  incidentally  a  declaration  of  title  or 
right  as  against  him. 

But  the  position  of  the  Government  is 
very  different.  The  Deputy  Magistrate  ap- 
peared to  defend  himself,  and  the  Govern- 
ment had  really  no  interest  one  way  or  other 
in  the  suit.  Doubtless,  the  Government 
might  properly  have  undertaken  the  defence 
of  the  suit  for  the  Deputy  Magistrate  in 
the  manner  provided  for  in  Section  70  of 
Act  YlII  of  1859.  Instead  of  following 
that  course,  the  Government  chose  to  come 
forward  and  to  insist  on  being  made  a  de- 
fendant and  on  itself  contesting  the  plaint- 
iff's right  to  erect  this  bund.  It  was  a  fatal 
blunder  in  Government  to  interfere  as  it  did. 
But  its  advisers  apparently  considered  tliat 
(as  the  Judge  of  Hooghly  says  in  his  judg- 
ment) '*  Government  represented  the  public 
in  the  case,  whose  rights  were  endangered 
by  the  acts  of  the  plaintiff."  It  appears  to 
us  to  be  clear  that  the  Government,  haring 
as  a  defendant  raised  and  tried  certain  issues 
of  title  or  right  as  between  itself  and  the 
plaintiff,  roust  remain  bound  by  the  decision 
on  those  issues  which  it  has  brought  on 
itself,  whatever  becomes  of  so  much  of  the 
suit  as  concerns  the  Deputy  Magistrate*  A 
party  who  forces  himself  into    a  suit    m 
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defendaoty  is  exactly  as  much  a  defendant  in 
all  respects  as  if' be  had  been  originally 
named  a  defendant  by  the  plaintiff  in  his 
plaint  And  if  issues  are  raised  by  such  a 
defendant  as  between  himself  and  the  plain- 
tiff, and  if  those  issues  are  properly  tried 
as  between  them  and  judgment  passes  upon 
them,  that  judgment  will  stand  and  will 
bind  the  parties,  whatever  may  be  the  judg- 
ment on  the  original  qaestion  between  the 
plaintiff  and  those  against  whom  alone  he  in 
his  plaint  sought  relief.  .  We  think,  there- 
fore, that  the  application  for  review  should 
be  rejected  so  far  as  it  seeks  to  affect  the 
declaration  of  the  plaintiff's  right  to  erect 
and  maintain  the  bund  as  against  the  Go- 
vernment. 

Considering  the  very  good  reason  which 
the  plaintiff  bad  to  complain  of  the  conduct 
of  the  Deputy  Magistrate, — considering  also 
the  manner  in  which  his  defence  has  been 
conducted, — we  think  that  the  Deputy  Ma- 
gistrate is  not  entitled  to  recover  any  costs 
from  the  plaintiff,  but  that  he  ought  not 
to  be  ordered  to  pay  any  costs  ;  and 
we  shall  alter  the  decree  which  has  been 
made  accordingly.  But  as  regards  the 
Grovernment,  our  decree  for  costs  will 
remain  unaltered  ;  and  the  Government 
must,  moreover,  pay  the  plaintiff  hts  costs 
of  this  application  for  review.  It  is  impos- 
sible to  apportion  the  costs  in  this  case  so 
as  to  charge  the  Government  only  with  such 
a  share  of  costs  as  would  represent  the 
plaintiff's  claim  for  a  declaration  of  right 
as  apart  from  his  claim  against  the  original 
defendants,  personally,  for  damages.  His 
salt  was  substantially  a  suit  for  damages, 
and  was  valued  as  such  only.  The  Govern- 
ment come  in,  and  contesting  the  plain tiff^s 
right  on  its  own  account,  in  fact  altered 
the  whole  nature  of  the  suit.  The  sum  at 
which  the  plaintiff  values  his  suit,  although 
based  solely  on  the  account  of  damages 
claimed,  is  not  in  excess  of  the  value  which 
might  have  been  put  upon  the  suit  had  it 
been  one  instituted  originally  merely  for  the 
purpose  of  establishing  the  plaintiff's  right 
as  against  Government,  and  under  all  the 
circumstances  we  are  clearly  of  opinion 
that  it  is  only  fair  to  the  plaintiff  that  he 
should  receive  full  costs  from  the  Govern- 
ment. 

The  manner  in  which  this  suit  has  been 
conducted  on  behalf  of  Government  is  most 
extraordinary.  The  line  adopted  through- 
out has  been  such  as  to  put  the  Government 
to  the   greatest   possible  expense  with  the 


least  possible  chance  of  benefit.  The  suit 
was  instituted  against  an  individual  for  dam* 
ages  for  an  act  done  by  him  illegally  in  ex- 
cess of  his  jurisdiction  as  Deputy  Magis« 
trate.  The  Government  had  nothing;  to  do 
with  the  suit,  and  would  neither  directly 
nor  indirectly  have  been  affected  by  its  re- 
sult. If  the  Government  was  of  opinion 
that  the  Deputy  Magistrate  acted  rightly,  it 
would  have  been  perfectly  fair  and  reason- 
able that  the  Government  should  (under 
Section  70  of  the  Civil  Procedure  Code) 
have  undertaken  the  defence  of  the  suit. 
Or  if  it  was  not  thought  desirable  to  prp- 
ceed  under  Section  70,  the  advisers  of  Go- 
vernment might  have  been  instructed  to 
conduct  the  defence  for  the  Deputy  Magis- 
trate, and  the  Government  might  have  in* 
demnified  him  against  any  damages  or  costs 
he  might  be  ordered  to  pay.  Had  this  lat- 
ter course  been  followed,  the  Government 
would  have  done  all  that  could  possibly  be 
done  for  the  Deputy  Ma«;istrate,  while  it 
would  have  itself  remained  clear  of  and  un- 
affected by  the  suit.  The  Government  ad« 
visers,  however,  for  reasons  best  known  to 
themselves,  chose  (instead  9f  merely  under* 
taking  the  defence  of  the  Deputy  Magis- 
trate) to  insist  upon  Government  being  for- 
mally placed  upon  the  record  as  a  defendant, 
— a  step  from  which  no  good  could  possibly 
accrue  to  Government  or  to  the  Depaty 
Magistrate,  and  from  which  much  harm 
could  accrue,  and  has  in  fact  accrued,  to 
Government.  Having  become  a  defendant 
the  Government  puts  in  a  written  statement 
which  is  vague  and  weak  in  the  extreme. 
The  case  goes  to  trial,  and  is  not  properly 
put  before  either  of  the  Lower  Courts,  or 
even  before  us  at  the  hearing  of  the  special 
appeal ;  the  best,  if  not  the  only  real,  de- 
fence which  the  Deputy  Magistrate  had, 
not  being  relied  on,  or,  we  may  say,  thought 
of,  till  it  is  brought  up  before  us  on  an  ap- 
plication for  a  review  of  our  judgment* 
Finally,  this  defence  is  urged  before  us,  and 
a  review  is  prayed  for  by  the  Government, 
and  not  by  the  Deputy  Magistrate  who  alone 
could  properly  urge  the  plea  now  relied  on. 

It  appears  to  us  to  be  a  serious  matter 
that  litigation  on  behalf  of  Gt)vernmeQt 
should  be  conducted  after  such  a  fashion* 
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The  16ih  June  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainalie, 
Judges. 

Sfadoo  widow— Arrears  of  mainten* 
anee. 

Case  No.  319  of  187J. 

'Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  29th 
December  1870,  modifying  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  29th  A'ovember  1869. 

The    Court   of  Wards    (Defendant)  Apel- 
lantf 

versus 

Sajah  Mohessur  Roy  (Plaintif)   Respond- 
ent, 

^aboo     Unnoda    Pershad    Banerjee    for 
Appellant. 

Mr.  R.    T.   Allan    and  Baboo  Debendro 
Narain  Base  for  Respondent. 

Arrears  of  maintenance  due  to  a  Hindoo  widow  at 
her  death,  do  not  necessarily  revert  to  the  estate  from 
which  tbej  were  to  be  derived,  on  the  ground  that  thej 
were  not  separated  from  the  corpus  of  that  estate 
dnriiig  her  life. 

Ainslie,  J. — Rajah  Bibessur  Rot  died 
leaving  a  widow,  Riiuee  Joy  Soonduree,  and 
two  sons,  Rojah  Chunder  Shekuresaur  Roy 
and  Rajah  Mohessur  Roy.  By  an  arrange- 
ment made  by  the  Rajah,  the  profits  of  cer- 
*tain  villages  and  a  further  sum  of  rupees 
2,000  per  annum  were  assigned  for  the  main- 
tenanoe  of  the  Ranee  after  his  death,  and  on 
the  12th  Assar  1269  an  ikrarnamah  was 
executed  by  the  sons  acknowledging  her 
.claim. 

Rajah  Chunder  Shekuressur  subsequently 
died  leaving  a  will  dated  2nd  Srabun  1272, 
in  the  9th  paragraph  of  which  he  recites 
the  above-mentioned  ikruruamah  and  admits 
that  rupees  1,000  of  the  said  annual  sum  of 
rupees  2,000  is  payable  out  of  his  estate  on 
accp.^nt  of  iko  arrangements  made  by   his 


father,  and  provides  for  a  further  payment  (o 
his  mother  of  400  per  annum  out  of  hit  se- 
parate estate. 

Rnjah  Chunder  Shekuressur  died  leaving 
a  minor  son,  the  present  defendant  repre- 
sented by  the  Court  of  Wards,  against  whom 
the  Ranee  brought  a  suit  to  recover  arrears 
of  her  allowance  at  the  rate  of  rupees  1,400 
per  annum. 

She  died  while  the  suit  was  pending,  and 
after  some  intermediate  proceedings  her 
son  Rajah  Mohessur  Roy  was  allowed  to 
carry  on  the  suit,  fresh  issues  being  added 
as  follows,  framed  on  objections  by  tlie  de- 
fendant : — 

1. — Is  the  present  plaintiff  entitled  to  re- 
ceive the  mainten  ance  due  to  the  deceased 
plaintiff. 

2.-^ Who  according  to  the  Shaatras  is  en- 
titled to  advance  a  claim  to  the  aliowaaoe. 

The  Court  of  first  instance  held  that  un- 
der the  9th  paragraph  of  the  will  of  Rajah 
Chunder  Shekuressur,  the  plaintiff  was  only 
'entitled  to  a  moiety  of  the  arrears  due  to  the 
Ranee. 

On  appeal,  the  Judge  held  that  the  allow- 
ance of  rupees  2,000  per  annum  granted  by 
Rajah  Biressur  Roy  was  of  the  nature  of 
"  streedliuD,"  and  that  the  right  to  the  ar- 
rears claimed  in  respect  of  that  allowance 
had  devolved  by'^inheritance  on  the  plaintit^ 
the  son,  to  the  exclusion  of  the  defendant, 
the  grandson  of  the  late  Ranee,  but  that  the 
right  to  take  the  arrears  due  on  account  of 
the  subsequent  grant  of  an  annuity  of  rupees 
400  by  Rajah  Cliunder  Shekuressur  is  to  be 
regulated  by  the  terms  of  the  will,  and  that 
each  party  will  therefore  take  a  half  share  of 
these. 

This  special  appeal  is  now  brought  oa 
several  grounds  :— 

1«/.— That  the  finding  of  the  Judge  that 
the  money  claimed  is  streedhun  and  as 
such  capable  of  being  inherited  by  the 
Ranee's  son,  the  plaintiff,  is  wrong  in  law, 
and  that  the  nature  of  the  property  has  beea 
affecced  by  the  agreement  of  28th  June  1862 
which  the  Judge  has  not  considered. 

2fi(i. — That  the  money  claimed  was  not 
appropriated  during  the  lifetime  of  ibe 
Ranee,  and  therefore  remains  as  part  of  the 
estate  from  which  it  was  to  be  derived. 
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Zrd, — That  ibe  Ranee  sued  voder  the  will 
and  was  therefore  bound  bj  its  terms,  and 
coDBpqueotlj  the  present  plaintiff  is  equally 
bound  by  them. 

4/A.— That  the  suit  should  not  have  been 
reyived  after  the  death  of  the  Ranee,  as  the 
eaose  of  action  did  not  survive. 

On  the  last  point,  it  is  sufficient  to  ob- 
serve that  the  first  Court  tried  the  suit  on 
its  merits,  and  that  wlieti  the  plaintiff  ap- 
pealed to  the  Judge  in  respect  of  that  part 
of  bis  claim  whioh  had  been  disallowed,  the 
defendnnt  did  not  raise  this  question  by 
way  of  cross-appeal  against  the  decree  in 
favour  of  the  plaintiff. 

The  first  part  of  the  first  objection  is 
met  b^  a  passage  in  the  Dayabhaga,  Chap- 
ter lY,  Section  I,  Verse  15. 

**  So  Devala  says  : — Her  subsistence,  her 
"ornaments,  her  perquisite, and  her  gains  are 
'^  tlie  separate  property  of  a  woman."  Sub- 
sistence in  the  note  is  explaiued  as  what  re- 
mains of  that  which  is  given  for  her  food 
and  raiment. 

But  it  is  said  that  streedhun  is  consti- 
tated  by  an  unconditional  gift,  whereas  this 
gift  was  limited  by  the  conditions  of  the 
agreement  of  1862.  This  instrument  re- 
el tea  that  the  Ranee  had  asked  her  sons  to 
give  her  in  writing  an  acknowledgment  of 
the  arrangements  made  by  their  father  in 
her  favor,  and  that  they  accordingly  confirm 
tbe  gift  for  life  of  the  profits  of  certain  villages, 
and  promise  to  pay  the  fixed  allowance  of 
rapees  2,000  per  annum.  The  agreement 
then  continues — "  Excepting  the  right  to  the 
"  use  and  enjoyment  of  all  these  things,  you 
**  shall  have  no  power  over  them  to  alienate 
''  them  by  gift,  sale,  or  in  any  other  manner, 
"  and  after  vour  death  all  the  said  properties 
**  will  be  taken  by  us  and  our  heirs.^ 

In  the  sdiedule  at  foot  of  the  ikrarnamah 
tbe  allowance  of  rupees  2,000  is  entered  after 
the  specification  of  the  several   villages. 

It  is  contended  that  this  ikrarnamah 
defines  the  mode  in  which  the  property  is  to 
devolve  after  the  Ranee's  death,  but  we  fail 
to  see  that  it  introdnced  any  change  in  the 
nature  of  the  property. 

The  Baaee's  rights  were  derived  from  her 
hosband,  and  not  from  her  sons.  She  sur- 
rendered nothing,  and  they  added  nothing  to 
what  their  father  bad  gv^en.  The  object  of 
the  ikrarnamnh  was  simply  to  prevent  liti- 
gation by  making  a    declaration   in   writing 


binding  on  both  parties.  Tbey  admitted  her 
rights  as  life- tenant  of  certain  villages  $q4 
to  a  fixed  annual  payment  in  cash,  and  she. 
admitted  that  she  had  no  more  than  a  Uf« 
interest. 

Tlie  words  "  after  your  death  they  will 
be  taken  by  us  and  our  heirs'*  are  simplj 
the  natural  result  of  the  admission  by  the 
Rnnee  that  her  interest  was  limited  to  her 
life,  and  cannot  be  construed  as  an  agree- 
ment between  the  two  brothers  by  which 
the  ordinary  course  of  inheritanc'e  was  to  be 
modified.  As  regards  the  villages,  no  change 
results  from  the  passage  relied  on,  and  that 
it  was  deliberately  intended  to  be  a  compact 
between  the  two  brothers  introducing  a 
change  in  the  succession  to  the  aocumnla* 
tions  of  the  cash  allowance,  if  any,  is  not  to 
be  inferred  from  words  which  may  very  weU 
have  been  used  without  any  such  intention 
and  when  no  allusion  to  any  such  accumula- 
tion is  made. 

Now  it  is  said  that  as  the  money  claimed 
was  never  separated  from  the  corpiu  of 
the  estate  of  the  deceased  Rajah  during 
tbe  lifetime  of  the  Ranee,  and  as  the 
grant  was  only  intended  for  her  individual 
use,  it  must  now  go  with  the  rest  of 
the  estate  to  the  heirs  of  the  Rajah.  It  is 
admitted  that  if  the  Ranee  had  borrowed 
money  for  her  maintenance  or  had  raised 
money  on  other  property  in  consequence  of 
this  being  withheld,  she  and  her  representa- 
tive would  have  had  a  title  to  daim  thia  al- 
lowance to  make  good  the  loss  or  liability 
so  incurred ;  but  as  nothing  of  the  kind  is 
alleged,  it  is  contended  tliat  when  the  ne- 
cessity for  the  payment  ceased  with  her 
death,  the  unpaid  arrears  reverted  to  the 
estate  from  which  they  were  to  be  derived* 
But  it  has  been  held,  YIII  Weekly  Report- 
er, page  41,  that  arrears  of  an  allowance  for 
maintenance  can  be  legally  attached  in  exe- 
cution of  a  decree,  which  could  not  be  done 
if  the  maintenance  belonged  of  right  to  ano- 
ther estate  until  actually  separated  ;  and 
farther,  the  plea  is  founded  on  the  defend- 
ant's own  wrongful  act  in  withholding  from 
the  Ranee  the  allowance  she  was  entitled  to. 
Had  she  lived  a  few  weeks  longer  and  ob- 
tained and  executed  a  decree,  no  question 
could  have  been  raised,— and  if  we  were  to  al- 
low this  plea,  we  should  be  giving  to  the  de- 
fendant a  reward  for  refusing  to  do  that 
which,  as  has  been  found,  he  was  clearly 
bound  to  do. 

Lastly  it  is  contended  that  the  Ranee, 
when  she  sued  under   the  will  of   Rajah 
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Chnnder  Shekuressur,  nccepted  the  bequest 
with  tlie  conriitioDS  apncxed  thereto.  lo 
respect  of  Rajah  Chuiider  Shekuressur's 
own  bfqiiest  of  nn  nnnuity  of  rupees  400  the 
plaintiti  is  content  to  ttike  on  tlieseconxliiions. 
Defendant  contends  thnt  he  cannot  split  up 
the  will  into  pnris,  and  that  if  plaintiff  takes 
the  bequest  of  rupees  400  he  must  do  so 
with  all  the  conditions. 

The  9th  parngraph  of  the  will  is  in  the 
following  terms: — 

"  An  annual  allowance  of  rupees  2,000  and 
*^  certain  talooks  were  allotted  by  my  father 
**  for  my  mother's  maintenance,  and  that 
**  allotment  was  confirmed  by  our  agreement. 
**  One-half  of  that  rupees  2,000  is  payable 
*'  by  me  :  in  addition  to  that  my  mother  is  to 
**  receive  rupees  400,  in  all  rupees  1,400  per 
'*  annum,  from  my  estate.  On  her  death, 
'*  lier  estate,  talooks,  cash  and  goods,  &c., 
'*  we  two  brothers  will  take  in  equal  shares, 
'<  and  my  heirs  if  I  am  not  alive." 

The  appellant  would  treat  this  as  if  the 
Ranee  bad  resigned  to  her  son  half  of  the 
rights  she  took  under  his  father's  grant  and 
received  it  back  as  a  new  bequest  by  the 
son,  subject  to  any  conditions  he  might  at- 
tach thereto.  But  we  do  not  think  that  the 
fact  that  she  claimed  under  the  will  can  be 
so  construed. 

The  testator  does  not  speak  of  any  such 
arrangement  :  he  merely  recites  what  had 
been  done  and  admits  an  existing  liability. 
If  anything  beyond  mere  recital  was  intend- 
ed, it  apparently  was  this, — that  the  joint 
liability  of  the  iwo  sons  under  the  arrange- 
ment made  by  the  father  should  be  split  up 
into  two  several  liabilities,  so  that  while  he 
ncknowledged  his  duty  to  pay  half  the  al- 
lowance granted  by  his  father,  he  might  free 
his  estate  from  any  responsibility  for  non- 
payment by  his  brother  of  the  whole  or  any 
portion  of  the  other  half.  Looking  to  the 
previous  agreement,  we  see  how  anxious  the 
family  was  to  guard  against  disputes  and 
litigation  among  themselves,  by  reducing 
their  claims  and  obligations  to  writing,  and 
we  think  it  was  only  with  this  object  that 
the  allusion  to  the  father's  arrangement  was 
made. 

On  the  death  of  the  Ranee,  the  property 
held  by  her  from  the  father  would  revert  to 
the  father's  estate  and  pass  to  his  heirs  then 
living,  but  the  Runee  had  no  power  to  alter 
the  course  of  succession,  nor  had  Rnjuh 
Chuuder  Shekuressur  any  power  to  dispose 


by  will  of  that  which    did   not  during  his 
lifetime  fall  into  his  estate. 

In  this  view,  and  under  these  circom* 
stances,  this  appeal  will  be  dismissed  with 
costs. 


The  16th  June  1871. 

Present : 

The  Hon'ble  L.   S.    Jackson    and  A.  G, 
Macpherson,  Judges. 

Review— Jarlsdiotlon  —  Contribution 
(per  capita  or  proportionately.) 

Case  No.  2384  of  1870. 

Special  Appeal  from  a  decision  passed  bp 
the  Subordinate  Judge  of  Patna,  dated 
the  I6th  July  1870,  modifying  a  deei* 
sion  of  the  Sudder  Moonsiff  of  that 
District,  dated  the  I9th  July  1869. 

Shaikh  Murdan  Ali  and  others  (Defendants) 
Appellants^ 

versus 

Shaikh  Tufuzzul  Hossein  and  others  (Plain- 
tifls)  and  others  (Defendants)  Respondentia 

Moonshee  Mahomed  Yusoof  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for  Respond- 
ents. 

A  suit  haying  been  brought  before  a  Subordinate  Jadge 
against  oo-sharers  in  a  joint  property  for  contribudoa  oa 
account  of  costs  levied  from  plaintiSs  in  a  suit  ▼hich 
had  been  preferred  by  all  the  co-sharers  (plaintifEi  and 
defendants)  together,  a  decree  was  given  oidering 
the  defendants  to  contribute  per  capita  in  equal  sbarei. 
On  application  made  to  the  Subordinate  Judge's  sao- 
cesaor,  a  review  was  granted  and  additional  evidence 
called  for  as  to  the  respective  shares  of  the  partiei  ia 
the  property. 

Held  that  the  Subordinate  Judge  was  legally  oom- 
petent  to  admit  the  review  and  call  for  the  evidence. 

Held  that  the  parties  were  liable  for  contribatka 
according  to  their  respective  interests  in  the  propsrtiri 
and  not  simply  jMT  cajMta. 
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Jackion^  J, — In  this  case,  the  plaintiffs 
sued  for  contribution^  the  plaintiffs  being 
7  co-sharers  and  the  defendants  beincc  3 
co-sharers  in  a  joint  property  in  respect  of 
which  a  suit  had  been  preferred  by  all 
these  parties  together,  and  had  been  dis- 
missed with  costs,  wliich  costs  have  been 
levied  from  the  plaintiffs. 

The  decree  was  given  in  the  first  in- 
stance by  the  former  Subordinate  Jadge,  in 
which  the  defendants  were  ordered  to  con* 
tribute  per  capita  in  equal  shares.  Applica- 
tion was  then  made  to  the  Subordinate 
Judge  who  succeeded  him,  Baboo  Grish 
Chnnder  Ghose,  to  review  that  judgment 
and  modify  the  decision  by  awarding  con- 
tribution in  proportion  to  the  shares  which 
the  parties  respectively  owned  in  the  joint 
property.  The  Subordinate  Judge  admitted 
the  review,  and  called  for  some  additional 
evidence,  being  a  kobalah  which  the  plaint- 
iffs had  in  their  possession,  in  order  to 
satisfy  himself  as  to  what  their  respective 
shares  were. 

In  the  first  place^  it  is  contended  that  the 
admission  of  the  review  nnder  those  cir- 
cumstances was  improper.  But  it  seems  to 
me  that  that  is  a  matter  which  we  cannot 
tonch  in  special  appeal.  The  Subordinate 
Judge  was  legally  empowered  to  admit  a 
review  if  be  thought  fit,  and  having  ad- 
mitted it  be  also  had  power  to  call  for  ad- 
ditional evidence  if  he  thought  that  the 
interests  of  justice  required  it. 

It  is  then  contended  that  the  kobalah 
which  was  pat  in  afterwards  by  the  plaintiff 
was  no  evidence  as  to  what  the  shares  of  the 
parties  respectively  were.  There  might  be 
something  in  this  argument  if  the  defend- 
ants had  anything  to  allege  as  to  what  the 
shares  were  otherwise  than  what  has  been 
found  by  the  Courts  below  ;  bat  the  defend- 
ant, no  doubt  for  prudential  reasons,  de- 
clined saying  anything  whatever  on  that 
point.  We  have,  therefore,  no  reason  to 
suppose  that  the  decision  was  in  fact  wrong. 
I  think  the  special  appeal  must  the  dismiss- 
ed with  costs. 

Macpkersan,  J. — I  also  think  that  this 
appeal  should  be  dismissed  with  costs.  I 
have  no  doubt  that  the  parties  are  liable  to 
contribation  amongst  themselves,  according 
to  their  respective  interests  in  the  subject 
of  the  original  suit,  and  not  simply  per 
capita » 


The  16th  June  1871. 

Pretent : 

The   Hon'ble   E.  Jackson    and    Onoocool 
Chunder  Mookeijee,  Judges. 

Salt  for  rent— Umltatlon— Bedaotloa 
•-Tender  of  pajment. 

Case  No.  236  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperah,  dat* 
ed  the  Zrd  September  \S70. 

Eshan  Chander  Boy   (Defendant)   AppeU 
lant,  * 

versus 

Ehajah  AssanooUah  (Plaintiff)   Respond* 
ent. 

Bahoos  Kalee  Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Appellant. 

The  Advocate  General  and  Mr.  R.  E. 
Twidale  and  Baboo  Chunder  Madhub 
Ghose  for  Respondent 

Where  limitation  is  pleaded  hi  a  suit  for  arrears  of 
rent,  deduction  mtut  be  allowed  to  the  landlord  for  the 
time  he  was  suing  to  eject  defendants  as  trespassers. 

A  ryot's  tender  of  pajrment  to  be  valid,  must  be  made 
at  the  proper  place  and  to  a  person  authorised  to  reoeiTe 
the  same. 

Jackson,  J. — Wb  think  that  this  appeal 
mast  be  dismissed  on  all  points.  It  was  a 
sait  for  arrears  of  rent  for  the  years  1272 
— 1276.  The  lower  Court  has  decreed  the 
whole  of  that  rent  with  costs  and  interest. 

The  first  point  which  has  been  taken  in 
appeal  is  that  the  rent  for  the  year  1272  is 
ji)arred  by  the  law  of  limitation. 

C 


Digitized  by 


Google 


80 


Civil  THE  WEEKLY  REPORTER.        RulingB.  [Vol.  XVI. 


We  thiuk  that  the  Subordiuate  Judge  has 
given  very  good  reasons  for  holding  that  it 
is  not  barred.  The  principle  laid  down  by 
the  Privy  Council  in  the  case  of  Ranee 
«SurnoifiOyee^  applies  very  deaVly  to  this 
case.  It  was  impossible  under  the^  circum- 
stances of  the  Htigation  pending 'between! 
the  plaintiff  and  the  defendants  that  the| 
ff)laintiff  should  have  brought  t^is  suit  agaimt 
the  defendants  as  his  tenants  for  rent  whilst 
he  was  still  suing  to  eject  them  as  tres-- 
passers. 

The  next  point  upon  which  this  appeal  is 
preferred  to  us  is  as  regards  the  costs  in  the 
Ibwfer  Coikrt.  '^hd  tfetetmination  of  Mhat 
quesMon  reato  upon  the  tender,  fi^hkh  it  is. 
stated  the  defendants  made  just  about  the! 
time  when  thi^'0ttitt#a8  vipatiCuied*'  v Their! 
allegation  is  that  they  tendered  the  full| 
Amount  of  the  money  which  they  considered 
to  be  due  before  the  plaint  was  wrttten  out. 
The  evidence  upon^tbe  point  is  very  doubt- 
ful, even  upon  the  fact  which  the  defendants 
wish  to  prove.  But  there  is  against  themj 
also  the  fact  that  the  tender  was  not  made! 
at  the  proper  place  or  to  a  person  author izeq 
either  udder  the  law  or  by  the  .plaintiff  td 
receive  the  money.  Such  a  tender  is  noE 
sufficient,  and  the  plaintiff  is,  therefore^ 
entitled  to  his  costs.  It  is  also  to  be  re-j 
'.collected  that  this  tender  was  made ,  ^fr  the 
very  last  moment  of  three  years  arrears  of 
rent. 

r-.  A  cross-appeal  is  taken  on  the  part  of  the 
t>laintiff  as  r^gardft  the  interest  lirhich-  has 
beeu  awarded,  and  alao  as  tO;  the  rate  of 
interest.  But  we  think  we  ought  not  to 
interfere  on  either  point.  We  think  the 
Subordinate  Judge  was  quite  right  to  give 
no  iater-est  pre,vious  to  the.deeree,  as  previ- 
ous to  that  time  the  question  was  still  open 
as  to  whether  any  rent  should  be  paid  or 
not. 

^  As  regardlB  the  rate  of  interest,'  this  rate 
ie  not  founded  upon  the  ron4  law,  but  found- 
ed under  Act  VIII  of  1859  on  the  total 
amount  due  at  the  date  of  the  decree. 

'  There  only  renaaini  -the  question  of  831 
fupees  which  was  ciaimedibs  a  set-off,  and 
'which,' ^e  think,  as  it  is  admitted,  may  be 
deducted  from  the  amount  of  the  decree. 

We  affirm  the  decree  of  the  lower  Court 
-Wi^fef'  this  inodificiition  that  the  sum  of 
-  ra^es  881  ,be  deducted  from  it. 


*  U  W.  R.,  P.  c,  p.  6. 


•f 


,.   (Each  party  will  bear  his  own  costs  of  this 
appeal. 


The  19th  June  1871. 

Present : 

The  HonJWe  J.  .  P*  Normnp^  Offieiatinp 
Chief  Justice,  and  the  Hon'ble  W.  Ainslie. 
Judge* 

Rei^nlaUoa  VIIZ.    1819— Sale  va- 
lid— Sffeot  Told. 

Case  No.  2264  of  1870. 

Special  Jifipeal  from  a  decision  passed  iy 
the  Judge  tof  Baakergutige,  dated  the 
I2eh  August  1870,  affirming  a  decision  of 
^e.  J  Suddpr.^Amen  of  ,  that  District, 
dated  the  24M  March  1 868. 

Koylash  Chunder  Banerjee  and  another 
(Defendants)  Appellants, 

versus 

Kalee  Pro^nnno  Chowdbry.^apd   another 
(Plaintiffs)  Respondents. 

Baboos  Anund  Chunder  Ghossal  and  Kalee 
Mohun  Doss  for  Appellants. 

Baboos  Doorga  Mohun  Mosf  and  Mohinee 
Mohun  Roy  for  Respondents. 

A  pntnee  talook  being  aboat  to  be  brought  to  sate 
ander  Regulation  YIII  of  1819,  the  agents  of  the  shtren 
Were  iu  attendance  at  the  CoUeotorate  on'thedayof 
sale,  prepared  to  p^j  the  rent  dae.  Two  9f  the  ag^ts 
(G  and  B)  happening  to  be  out  of  the  way  at  the  t^e 
the  lot  was  about  to  be  called  np,  the  third  (K)  withont 
informing  tha  Collector  or jsemindar's  agent  *^f  their 
intentioQ  to  pojr,  or  giving  notice  to  the  others,  par- 
chased  the  pntnee. 

lizj^  that  K*s  iact,  was^  one  of  bad  &ith  tad  ^^t 
t^d^Si^uts,  share-holders  wh9m, he  repr^sefitfi^  ^d 
not  in  equity  be  allowed  to  benefit  by  adopting  tlis 
frand. 
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HBLoUuitas  between  the  Collector  and  zemindar 
aad  the  deJFiroltlng pAtneedars  the  ^ale  was  valid;  but 
tlit  K  Wta  T^id  86  te  as  It  ^ereated  a  title  it 
fIVte  tf  the*  4  imnaa  shate-faiDldeb  to  the  12  annas 
sbflir^  -  and  E  moSt  b^  treated  as  tetvin^  made  thtf 
purchase  on  aeooont  o^  and  as  a  tmstee  for,  the  12  Annas 
ikire-holders.  '  ,  - 

Norman^  C.  J. — The  plaintiffs  ia  this 
cas^  were  h<ildefs  of  12  ahniis  of  a  patnee 
talook '  called  Char  Sbaljo  Ghose;  ihp  re- 
maTning  4  annas  of  whtch  belob^ed  to  certain 
pefsofis  who  have  been  calYed  in  these  pro- 
ceedings ^e  Bhoomick  and  Poddar  defend- 
a'^nts,  each  of  whom  had  2  anDiis.  On  the 
14th  of  Majr  1866,  the  'putnee  wad  being 
brought  to  sale  in  pursuance  of  the  provi- 
sions i>r  Regulation  VIII  of  1819.  The 
agent  for  the  plaintiffs  and  the  agent  for  the 
Bhoomick  and  Poddar  defendants  were  both 
ready  ait  the  Col  lee  tofate  on  that  day,  pre- 
pared to  pay  their  shares  of  the  rent.  The 
zemindar's  ,m6okhtear,  ^aboo  Mohtmil  Chun- 
tier  pbtt,  Objected  to  take  the  rent  with- 
cbt  the  payment  of  some  small  ei^penses. 
Both' piartie^  at  first  refused  to  pay  these 
expenses,  but  ultimately  the  plaintiff 'b  agent 
Chati4tf  ^oban  Ghoae  agreed  to  pay*  ^is 
sbaife  of  the  expenses-  The  agebt  of  the  4 
ani^as  s^are-bolders^lCdleeBanerjeey  however, 
r^Q^ingr  to  pay  their  share  of  ,the  expenses, 
the- semindiir^  mookbtear .  woul^  ;BOt  take 
payment  of  thie  renter    .  , 

'^£n  account  of  what  took  place  is  given 
by 'Jihe'wit'ned's  Ch'under  Mohnn'  GhOs^. 
He  4ay8  : — *^  I  Was  not  in  k  position  to  pay 
^1  the  whole  16  imnas  of  the  rent.  Eal^ 
*<  Banerjee,  the  i^gent  of  the  4  annas  share- 
^'Tiolders,  took  me  away  from  where  the 
"Cdllector  was  sitting  in  order  that  we 
**  mi^bt  pfepare  a 'petition  for  the  purpose  of 
**  W^ing  the  rent  id  the  Collcctorate.^' 

Thcrewiis  a  "  talk"  or  **  agreement"  (the 
meaning  of  the  Bengalee  word  used  is  hot 
:¥erjolear)  that  Eoylash  Chunder  Banerjee 
who  was  the  agent  of  one  of  the  4  annas 
share-holders  sliould  remain  in  Court  to 
watch  the  proceedings,  and  should  give 
notipe  when  the  sale  commenced.  Chunder 
Alobnn  Qhose  and  Ealee  Banerjef9  went 
4own-stairs  and  'commenced  writing  a  peti- 
tion for  the  purpose  of  lodging  the  rents. 

''  Cbnnder  Mohnn  Ohose  then  goes  on  td 
Bty  f.-M/^  Aftettke  petition  (Was  half  finished^ 

MfKalee  Baneijee  said  to  me  'Xret  us  gq 
'*  *  and  see  what  is  doing  upstairs.'  I.  went 
**  optmnd  taw  that  Koylaab  had  purchased  (be 


Mohima  Chunder  Dutt,  the  agent  of  the 
zemindar,  deposed  that  it  appe(ired  to  him 
that  Chunder  Mohun  Ghose  had  been  got 
out  of  the  way  fraudulently,  for  the  purpose 
of  enabling  Eoylash  Chunder  Banerjee  to 
make  the  purchase. 

'We  think  that  there  is  no  doubt  that  it 
was  an  act  of  bad  faith  amounting  to  fraud 
on  the  part  of  Eoylash  Chunder  Banerjee  to 
remain  and  purchase  the  putnee  without 
making  any  attempt  to  inforn^tbe  Cotleetor 
or  the  zemindar's  agent  as  to  what  was 
taking  place  in  the  room  below,  or  attempt- 
ing to  convey  any  information  to  Chunder 
Mohiin  Ghese  or  Ealee^  Banerjee  tliat  the 
lot  was  about  to  be  called  up.  Had  Eoylash 
Banerjee  spoken  to  the  Colleotpr; .  the  ^ale 
might  have  been  stayed  at  least  for  a  time 
long  enough  to  enable  Chunder.  Mohun 
GUose  and. Ealee  Baner^e  to  come  upstairs. 
Hud  he  told  Chunder  Mohun  Ghose  that 
the  sale  was  aixoul  to  oo'mnience,  the  rent 
would  no  doubt  have  been  paid,  and  the  Siale 
would  never  have  taken  place. 

We  think  we  should  be  deciding  this 
case  contrary  to  equity  and  good  conscience 
if  we  were  to  allow  the  4  annas  share- 
holders to  enrich  themselves  at  the  expense 
of  their  co-sharers  by  adopting  the  fraud  of 
their  «gent.'  ' 

We  think  that  the  decree  of  the  Lower 
Appellate  Court  so  far  as  it  declares  the 
sale  to  be  ypid  .cannot  sta^d,  .because  as 
between  the  Collector,  the  zemindar,  and 
the  defaulting  putneednrs,  the  s^le  was  per- 
fectly valid  and  binding.  The  question  "we 
have  to  deal  with  is  no(  whether  the  sale 
should  be  set  aside,  but  what  is  the  effect  of 
the;  purchase  at  ^hat  sale.  o    : ..  ..,    r 

We  think  that  Eoylash  Chunder  Banerjee 
mnit  be  ti^eated  wi  bavii^g  tiiade  the  parebaee 
on  account  of,  and  a  trustee  for^  the  phi»ri^ 
^f!^  the  12  annas  eha re-holder s^  -  i^  ^ikm 
extent' of  their  12  an  nasi  sh«re  ;  that  the 
salC)  therefor^,  so  far  as  it  creates  a  title  in 
favour  of  the  present  appellants  or  the 
Bhoomick  and  Poddar  defendiints  to  the  12 
i^nnas  share  of  the  platntiffs  must  be  de- 
clared void.  It  must  be  declared  that  the 
plaintiffs  are  entitled  as  from  the  date  of 
that  porohaser  io  their  1^  onn^  shares  the 
plaintifls  being  jaecouf  table  to  the  def^ndap^a 
.for  the.  amoiunt  9f  ibe  rents  from  which  tl^^ 
have  been  r^le^d  ]bj:  the  de^en^antf'  pay* 
ment  of  the  .purchf^seimonej*,  To  this  ex- 
tend the  dfK^ree  of  the  I^QW/^r  Appelli^te  C^urt 
Diuat  be  modified,  and  the  resppnde^tSi  wM^ 
liave  their  oeiita  pf  tbiiB  itppeMfi   ,•.  ur^.    »ji 
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The  19th  June  1871. 

Praent: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Aeveniie  Goiirto^Jarlsdiotioii--Xnoi- 
dental  qaestioii  of  titlo. 

Case  No.  70  of  1871  aoder  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Gya^  dated  the 
Z\ St  August  1870,  reversing  a  decision 
of  the  Deputy  Collector  of  thai  District, 
dated  the  30th  May  1870. 

Mohesh  Dutt  (Defendant)  Appellant, 

versus 

Baboo  Beg  Narain  Siogh  (Plaintiff) 
Sespondent. 

Mr.  B.  T.  Allan  for  Appellant. 

Baboos  Nil  Madhub  Sein  and  Umbiha 
Chum  Bose  for  Respondent. 

In  a  foit  for  arrears  of  rent  under  Act  X  of  1859, 
where  defendant  admitting  plaintiff's  interest  in  the  land 
alleged  that  it  was  the  ijmalee  property  of  himself  and 
the  plaintiff,  the  Bevenne  Court  dbmissed  the  suit  on  the 
ground  that  it  had  no  jurisdiction.  The  Judge  in  ap- 
peal reversed  the  decision  and  gave  plaintiff  a  decree. 

Hblo  that  even  if  the  Judge  had  gone  simply  into 
the  question  of  title  and  decided  whether  the  estate 
was  joint  or  separate,  and  on  that  decision  based  a  de- 
cree^ he  would  not  have  been  wrong. 

Oiover,  J. — This  was  a  snit  for  arrears  of 
rent  of  the  year  1274.  The  defendant  ad- 
mitted that  the  plaintiff  had  an  interest  in 
the  land  for  which  rent  was  demanded,  but 
said  that  it  was  the  ijmalee  property  of  him- 
self  and  the  plaintiff,  and  that  although  he 
cnltivated  a  certain  portion  of  land  within 
the  estate,  he  was  for  that  land  not  in  (he 
position  of  the  plaintiff's  tenant. 


The  first  Court  considered  that  this  wu  a 
question  of  disputed  shares  of  an  esUte 
which  could  not  possibly  be  decided  in  a  Re- 
venue Court,  and  held  that  he  had  no  juris* 
diction. 

The  Judge  reversed  this  decision,  and 
found  thot  the  plaintiff  had  proved  by  his 
evidence  that  the  land  belonged  to  him  se- 
parately ;  that  the  defendant  had  entirely 
failed  Ao  prove  that  the  family  was  an  un- 
divided family  and  the  property  joint;  and 
that  as  the  defendant  admittedly  cultivated 
land  within  his  property,  the  plaintiff  was 
entitled  to  recover  rent  from  him. 

The  point  taken  in  special  appeal  is  that 
in  an  Act  X  suit  the  relationship  of  land- 
lord and  tenant  is  not  to  be  proved  by  going 
into  the  question  of  title  ;  that  in  this  case 
no  kubooleut  has  been  produced  nor  any 
proof  of  payment  of  rent  by  the  defendant  in 
previous  years;  and  that  the  Judge  wu 
wrong  in  deciding  the  question  of  tenancy 
upon  the  evidence  of  a  joint  title  put  for- 
ward by  the  plaintiff. 

We  think  that  substantially  the  decision 
of  the  Judge  was  right  and  should  be  affirm- 
ed. The  question  as  to  whether  the  EUvenae 
Courts  would  be  entitled  to  go  into  matters 
connected  with  title  with  the  view  to  prove 
the  relationship  of  landlord  and  tenant 
between  a  plaintiff  and  defendant  was  a  good 
deal  discussed  in  the  case  of  Hurree  Per- 
shad  Malee  versus  Eoonjo  Beharee  Shah 
and  others,  reported  at  page  29  of  the 
Special  Number  of  the  Weekly  Reporter, 
(Full  Bench  cases);  and  it  was  there  laid  down 
that  where  a  plaintiff  came  into  Court  suing 
as  landlord  for  rent  and  was  met  by  tlie 
defendant  claiming  a  separate  right  of  his 
own  and  a  denial  of  the  tenancy,  it  was  for 
the  Court  first  to  consider  the  circum- 
stances of  the  case  and  the  evidence  and  to 
decide  whether  it  had  jurisdiction  or  not; 
and  to  do  this,  of  course,  it  was  necesssary 
to  go  incidentally  into  the  question  of  title, 
because  until  that  had  been  shown  to  be  one 
way  or  the  other,  the  Revenue  Court  could 
not  have  known  whether  it  had  jurisdiction 
or  not.  The  same  principle  was  laid  down 
at  page  47  of  the  same  volume,  in  the  case 
of  Doyal  Chunder  Ghose  aud  others  versus 
Dwnrkanath  Misser  aud  others,  that  where 
a  plaintiff  comes  into  Court  demanding  rent, 
the  question  of  jurisdiction  is  not  ordinarily 
raised  by  what  he  may  say  in  his  peiitioa, 
but  by  the  defence  which  is  set  up  by  the 
defendant,  and  if  the  defendant  denies  that 
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the  Court  has  aoj  jurisdiction  and  grouuds 
thnt  denial  on  the  fact  that  he  is  a  share- 
bolder  in  the  estate  and  a  co-proprietor 
with  the  plaintiff,  it  is  manifest  that  before 
the  Court  can  hear  the  case  it  must  go  into 
tbftt  question  and  decide  it  in  so  far  as  the 
purpose  of  the  case  is  concerned. 

We  have  been  referred  to  a  Full  Bench 
Raling  reported  in  Volume  YIII,  Weekly 
Reporter,  page  428,  in  the  case  of  Prosunno 
Coomar  Paul  Chowdhry  versus  Koylash 
Cbunder  Paul  Chowdhry  ;  but  this  we  may 
remark  was  a  very  peculiar  case,  and  indeed 
it  has  nothing  in  common  with  the  one  now 
before  us,  and  the  opinion  of  the  learned 
Judges  in  that  case  had  reference  solely  to 
the  peculiar  nature  of  the  reference  then 
made  to  them,  and  they  by  no  means  lay 
down  any  general  rule  such  as  has  been 
laid  down  in  the  cases  just  mentioned. 

We  think  that  even  if  it  could  be  said 
that  the  Judge  in  deciding  this  case  had 
gone  simply  into  the  question  of  title  and 
had  decided  that  the  estate  was  joint  or 
separate,  and  on  that  decision  had  based  a 
decree  with  reference  to  the  rent,  he  would 
not  have  been  wrong  ;  but  it  so  happens 
that  there  was  also  other  evidence  on  which 
the  Jadge  seems  to  have  relied  as  much,  if 
not  more  than  upon  the  evidence  of  title. 
Several  witnesses  were  examined,  and  three 
of  them  at  least  have  deposed  to  the  fact 
that  ihe  plaintiff  received  rent  from  the  de- 
fendant for  the  land  in  dispute  up  to  the 
time  the  case  was  instituted.  There  is  no 
question  with  regard  to  the  veracity  of  these 
witnesses  raised  in  the  grounds  of  appeal, 
and  ihe  Judge,  after  contrasting  their  evi- 
dence with  the  evidence  given  by  the  de« 
feadant's  witnesses,  has  given  a  ^ear  opinion 
that  it  is  worthy  of  credit ;  and  this  evidence, 
without  going  any  further,  would  be  suffi- 
cient to  establish  the  relationship  of  land- 
lord and  tenant  between  the  parties  to  this 
suit.  It  is  contended,  no  doubt,  that  the 
Judge  has  not  expressly  said  in  his  judg- 
ment that  he  relies  upon  this  evidence,  but 
although  there  is  no  express  mention  of  that 
fact,  he  does  say  that  he  has  made  a  selection 
between  the  evidence  of  the  plaintiff  and 
that  of  the  defendant,  aud  that  there  is  no 
doubt  as  to  which  is  most  reliable,  and  as  he 
alludes  here  to  the  whole  of  the  oral  evi- 
dence it  necessarily  includes  that  of  the 
three  witnesses  above  mentioned. 

This  is  the  only  ground  taken  in  special 
appeal,  and  as  it  fails  the  appeal  must  bis  dis- 
missed with  costs. 


The  19th  June  1871. 

Present : 

The  Hou'ble  6.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Orlminal  prooeedlnir— ^Riffht  of  suit— 
Albiuie— Damasres. 

Cade  No.  215  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  2i'Pergunnahs,  dated  the 
28M  December  1870,  reversing  a  decision 
of  the  second  Additional  Moonsiff  of  AH'- 
pore,  dated  the  21th  May  1870. 

Sreenath  Mookerjee  (Plaintiff)  Appellant^ 

versus 

Komul  Eurmokar  and  others  (Defendants) 
Respondents. 

Baboos  Oopendro  Chunder  Bose  and  Jogen* 
dro  Chunder  Bose  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for  Re- 
spondent. 

The  failort  of  an  injured  party  to  insdtote  criminal 
proceedings  does  not  deprive  him  of  his  right  to 
bring  a  suit  in  the  Civil  Court  to  recover  damages  for 
abase. 

Mitter,  /.— Wk  think  that  the  Judge  is 
wrong  in  holding  that  the  abusive  words 
complained  of  by  the  plaintiff  in  this  case 
are  not  actionable.  It  is  true  that  the  plain* 
tiff  might  have  instituted  proceedings  against 
the  defendant  in  the  Criminal  Court  ;  but 
his  failure  to  do  so  does  not  deprive  him  of 
his  right  to  bring  a  suit  in  the  Civil  Court. 
The  case  is  governed  by  the  ruling  of  a 
Division  Bench  of  this  Court  incaseof  Kalee 
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Coomar  Mitter  versus  Racnguttee  Bhuttachur- 
jee.*  The  words  alleged  to  have  been  used 
were  certainly  such  as  to  wound  the  feelings 
of  the  plaintiff.  The  Lower  Appellate  Court 
must,  thereforOi  come  to  a  clear  finding  upon 
the  evidence  whether  the  defendants  did 
use  those  words  or  oot.  We  wish  further 
to  observe  that  if  the  plain(iff*B  case  is  a 
true  one,  it  would  be  certainly  wrong  to 
saddle  him  with  all  the  costs  of  this  litiga- 
tion. 

The  case  is  therefore  remanded  to  the 
Judge  to  be  tried  with  reference  to  the  above 
remarks.    Costs  to  abide  the  result. 


*  The  16th  December  1870. 

PreferU: 

the  Henn>le  6.  Loch  and  0.  C  Paul,  Judges. 

Caee  No.  1680  of  1870. 

Special  Appeal  fiom  a  deeision  pcused  hy  the  Judge  qf 
2i-Pergunnah8j  dated  the  26th  May  1870,  reversing  a 
decision  qf  the  MoonsiffofBusseerhautt  daf^  the  i8lh 
December  1869. 

Kalee  Ck>omar  Mitter  (Plaintiff)  Appellant, 


Bamguttee  Bhuttacharjee  and  another  (Defendants) 
Bespondents, 

Baboo  Kashee  Kant  Sein  for  App&llaat 

Baboo  Sreenath  Doss  for  Bespondent. 

LocJi^  J, — We  think  that  the  Judge  is  wrong  in  refos* 
ing  to  exercise  jurisdiction  in  this  case. 

We  think  that  a  suit  for  recovering  damages  for  ahnse 
will  lie  in  the  Civil  Court,  and  we  find  there  are  various 
decisions  of  this  Court  to  support  this  view.  We  refer 
to  one  reported  at  page  19,  Volume  I,  Wnekly  B^porter, 
and  another  in  Volume  VI,  ideni,  page  151. 

It  was  urged  by  the  respondent  that  the  present  Is  ^ 
suit  of  a  nature  cognizable  by  a  Court  of  Small  Causes, 
and  that  therefore  no  appeal  will  lie ;  but  referring  to 
Section  6  Act  XI  of  1865,  we  see  that  this  is  not  a  suit 
of  that  nature,  for  Clause  3  of  that  Section  provides  as 
follows :—  *  No  action  shaU  lie  in  any  such  Court" 
(namely  a  Court  of  Small  Causes)  "  for  the  recovery  of 
damages  on  account  of  an  alleged  personal  injnnr,  unless 
actual  pecuniary  damage  &hau  have  resulted  from  the 
injury.^ 

Now  here  it  is  not  alleged  that  any  peisuniary  damage 
has  resulted,  and  we  therefore  rqect  the  objection  uken 
in  bar  of  this  appeal. 

The  case  will  go  back  to  th^  Judge  in  order  that  he 
niay  dbpose  of  it  on  the  merits. 

Coats  will  follow  the  ultimate  result 
PoMlf  JfTT-l  ooponr. 


The  Slst  Jane  1871. 

Present : 

The  Hoa'ble  J.  P.  Normao,  OffldatUtg 
Chief  Justice. 

Court  Fees  —  OefendaAt  wtthoiil 
meant— Seotlon  280  Act  VXXZ  of 
1899-S60tlon  8  Act  ZXXZZ  of  1861. 

Case  submitted  to  the  Chief  Justice  by  Mr» 
R.  Belohamberst  Tasting  Officer  of  (ke 
High  Courts  under  Section  5  of  the  Cour^ 
Fees'  Act,  1870. 

J.  M.  Edipopd  and  aQOtber, 

versus 

M.  Niersis. 

When  a  plaintiff,  in  order  to  make  proof  under  See- 
UoB  281  Act  VIII  of  1859,  that  the  defendant,  for  the 
purpose  of  procuring  his  discharge  without  satisfying 
the  decree,  has  wilfully  concealed  property,  ^^  choones 
to  examine  the  defendant,  he  most  pay  the  Court  tern 
for  the  oath  and  the  eost  of  reducing  the  deposition  ef 
the  witness  to  writing.  It  is  otherwise  under  SectioB  8 
Act  XXIII  of  1861,  in  which  case  the  fee  b  apparently 
demandable,  if  at  all,  from  the  applicant 

Casc-^THE  defendaQt,  having  been  arrest* 
ed  in  exeoution  of  the  decree  obtained  againsi 
him  in  this  suit,  applied  for  his  discharfra 
under  Sections  280  and  261  of  Act  VIII 
of  1859.  On  being  brought  before  the  Ooort 
he  was  examined  by  the  plaintiff,  and  his 
examination  was  reduced  into  writing  in 
conformity  with  the  usual  practice  in  such 
cases. 

It  is  submitted  on  behalf  of  the  plaintiff 
thai  ilie  fee  allowed  by  the  table  of  fees,  as  per 


♦  Every  oath  or  affirmation  ad- 
ministered to  witnesses  in  Court, 
or  before  a  Judge  or  duly  autho- 
rized officer  of  the  Court...  Ss.  12. 

For  reducing  into  writing  the 
depositions  of  witnesses,  per  each 
folio  of  90  words  Ans.  8.  . 


margin' 


for 


swearing  a  wit- 
ness and  reduc« 
ing  his  deposi- 
tionintowritingp 
is  not  pnyable 
when  a  defend- 
ant  is  examined  under  Sectioi)  28),  or,  if 
payable,  is  not  payable  by  the  plaintiff. 

In  support  of  the  first  alternaiive  it  is  stated 
that  a  defendant  when  e;(aQ|ined  under  S^c* 
tion  981  is  not  a  witness  i^  ^he  feo3e  cou* 
(emplated  by  the  table  of  feea. 
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gectioQ  281  provides  tbat  the  pliiiniif! 
^ttiaj  niftke  proof  that  the  defendant  for 
the  purpose  of  procuring  bis  discharge 
without  Batkfjing  the  decree  has  wilfully 
concealed  property  or  his  right  or  interest 
therein  or  fraudulently  transferred  or  removed 
property  or  committed  any  other  act  of  bad 
faith  ;"  and  with  a  view  to  make  such  proof 
ihe  plaintiff  usually  examines  the  defendant, 
kod  sometimes  other  persons  also. 

lu  support  of  the  second  alternative  it  is 
sUted  thai  a  defendant  who  is  examined 
Qoder  Section  261  attends  otn  his  own  behalf 
and  tenders  himself  for  cross-examination, 
and  that  if  any  fee  is  payable  for  reducing 
his  examination  into  writing,  it  should  be 
borne  by  himself,  and  not  by  the  plaintiff. 

It  would  be  impossible  to  obtain  payment 
of  ihe  fee  from  a  defendant  discharged  on  the 
ground  that  he  has  no  property,  though  if 
it  be  held  that  the  fee  is  payable  by  the  de- 
fendant it  could  be  paid  by  the  Accountant- 
peneral  of  the  Court  out  of  a  fund  in  his 
hands  the  interest  of  which  is  applicable 
for  the  purpose  of  obtaining  the  discharge 
df  prisdnei's. 

It  may  be  hard  to  require  payment  of  the 
fee  from  a  plaintiff  who  by  the  discharge 
of  the  defendant  has  been  deprived  of  the 
benefit  of  his  decree ;  but  the  same  might 
be  said  of  any  other  fee  paid  by  bim  in  the 
suit. 

When  persons  other  than  the  defendants 
are  examined  by  the  plaintiff  under  Se(i(ion 
281,  it  is  not  denied  that  the  plaintiff  would 
be  liable  for  payment  of  the  fee  for  reducing 
into  writing  the  examination  of  such  per* 
sons. 

l*he  question  which  I  am  asked  to  refer 
for  the  determination  of  the  Hon'ble  the 
Chief  Justice,  is  whether  any  fee  is  payable 
for  reducing  into  writing  the  examination 
6f  a  defendant  exatnined  under  Section  281; 
and  if  60,  by  whom  the  same  is  payable. 

Opinion  oj  ihe  Chief  JusHce. 

t  think  that  when  the  plaintiff  in  order 
to  make  the  proof  preferred  to  in  Section  281 
chooses  to  examine  the  defendant,  he  must 
pay  for  the  oath  and  the  cost  of  reducing 
ihe  deposition  of  the  witness  to  writing. 

It  would  be  otherwise  under  Section  8  of 
Aet  XXIII  of  1861,  in  which  ease  the 
fee  is  apparently  demandable,  if  at  all,  from 
Ihe  applicant. 


The  21st  June  1871. 

Pre$ent : 

The   Hon'ble    E,    Jackson   and    Onoocool 
Chunder  Mookerjee,  Judges. 

Ple^  in  bar^Jurlsdlotlon—Collateral 
ia»U68— Seetlon  2  M,et  VZZZ.  X059>- 
Ss^evtlon  proeeedinflTfl — Section  11 
Act  ZXZZZ  of  1861. 

Case  No.  226  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of 
Dacca,  dated  the  23rd  August  1870. 

Salahmunissa  Khatoon  (Plaintiff)  Appellant^ 

versus 

Mobesb  Chunder  Roy  and  others  (Defend- 
ants) Respondents. 

Baboos  Sreenath  Dass,  Hem  Chunder 
Banerjee  and  Qrish  Chunder  Ghose  fot 
Appellant. 

Baboos  Kalee  Mohun  Dass,  Doorga  Mohun 
Dass,  Romesh  Chunder  Mitter  and  Nullit 
Chunder  Sein  for  Respondents. 

Where  a  plea  of  ret  judicata  is  set  aside  ahd  a  soil 
admitted  b/  a  Jadge,  hia  saccessor  has  no  aatbority  to 
re-open  the  question,  bat  should,  under  any  oireum- 
stances,  record  his  opioion  on  the  merits. 

A  decision  on  a  collateral  issue  as  to  the  rights  of  the 
parties  prior  to  a  decree  in  a  suit  for  enhancement  of 
rent,  is  no  bar  to  another  suit  on  the  point  so  decided. 

Jackson^  J. — Thb  plaintiff  has  broughc 
this  suit  with  reference  to  certain  proceed- 
ings in  a  former  suit,  which  the  present; 
defendant  brought  against  him  so  far  back 
as  the  year  1848.  The  present  defendant 
in  that  suit  sought  to  enhance  the  rent  of 
the  present  plaintiff's  under<tenure>  situated 
in  6  different  roouzahs,  vis.,'  mouzah  Ayna- 
pore  Teghurree,  Kismot  Ghandcir,  Kismut 
Augbdhnkooly,  Kismut  Pach  Dhakooly, 
Kismut  Sola  Kuhanyn,  and  Kismut  Kankaly. 

One  of  the  points  which  was  contended 
for  in  that  suit  on  the  part  of  the  then  de- 
fendant was  that  although  the  defendant 
held  some  portion  of  some  of  these  mouzah  a 
as  an  uuder-tenant,  still  he  held  a  very 
much  larger  portion  of  them  in  his  own 
proprietary  right.  The  question  as  to  the 
rights  of  the  parties  was  then  put  in  issue 
and  a  decision  was  then  arrived  at,  and  the 
plaintiff  wns  declared  entitled  as  proprietor 
to  the  whole  of  these  mouzahs,  and  obtained 
a  decree  for  enhancement  of  the  defendant's 
renti 
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The  decree  of  1848  seems  to  have  been 
executed  with  some  delay.  Bat  in  1863  we 
find  execution  proceedings  going  on  up  to 
the  High  Court,  in  which  it  was  held  that  in 
execution  of  that  decree  the  Ameen  might 
measure  and  ascertain  what  amount  of  land 
was  situated  in  those  mouzahs,  and  even  if  he 
found  land  in  excess  of  what  was  stated  in 
the  plaintiff's  plaint  to  be  the  extent  of 
those  6  mouzahs,  still  the  plaintiff  would  be 
entitled  to  assess  the  whole  of  the  land  so 
found  as  covered  by  the  decree. 

Again  in  1867  and  1868  execution  pro- 
ceed in  ^[s  were  carried  on,  and  an  Ameen 
then  ^ent  to  the  land  and  measured  the 
whole  of  these  mouzahs  and  reported  that 
there  were  176  khadas,  upon  which  he 
assessed  rent. 

It  is  said  that  the  then  defendant  was  not 
present  at  the  time  of  the  measurement  by 
the  Ameen.  He  appears  to  have  raised  no 
objection  before  the  Am'een  ;  but  he  put 
in  a  petition  of  objection  before  the  Court 
which  was  executing  the  decree,  stating  that 
the  Ameen  had  not  only  measured  the  lands 
of  the  mouzahs  contained  in  the  decree,  but 
that  he  had  measured  also  lands  belonging 
to  defendant's  mouzahs  separate  from  those 
relating  to  the  decree. 

This  question  was  tried  by  the  Court 
executing  the  decree  and  was  decided 
against  the  then  defendant.  The  defendant 
appealed  to  the  Judge  and  subsequently  ap- 
pealed to  the  High  Court,  and  the  decision 
of  the  first  Court  was  confirmed  rejecting  all 
Lis  objections. 

The  then  defendant  has  now  come  for- 
ward as  plaintiff  in  this  suit,  praying  for 
confirmation  of  his  rights  as  talookdar  in 
120  khadas  of  land  situated  in  different 
mouzahs,  which,  he  says,  are  his  own  pro- 
perty, situated  in  difierent  mouzahs,  per- 
gunnahs  and  tuppahs,  distinct  from  those 
lor  which  the  suit  for  enhancement  was 
brought.  The  plaintiff  states  that  these 
lands  were  taken  possession  of  by  the  plain- 
tiff in  execution  of  the  decree  under  the 
Ameen's  proceedings ;  and  he  therefore  sues 
fur  confirmation  of  his  rights  in  these 
lands. 

The  defendant,  on  the  other  hand,  alleges 
that  these  lands  belong  to  the  mouzahs  for 
which  the  former  suit  was  brought  and 
for  which  he  obtained  a  decree,  and  that 
they  are  his  properties. 

The  case  was  first  taken  np  by  the  Sub- 
ordinate Judge    of     Dacca,   Mr.    Wright, 


and  on  that  occasion  he  tried  only  the  issae 
of  res  judicata  which  the  defendant  had 
urged  in  bar. 

Mr.  Wright  was  of  opinion  that  the  suit 
was  not  barred  by  the  former  decision.  He, 
therefore,  fixed  a  day  for  hearing  evidence 
on  the  merits.  He  appears  subsequently 
to  have  left  the  district,  and  another  Sub- 
ordinate Judge,  Baboo  Kally  Prosad  Datt, 
having  taken  his  place,  after  hearing  all 
the  evidence  on  the  merits,  instead  of 
passing  any  decision  upon  them,  again 
referred  to  the  question  as  to  whether  the 
suit  was  estopped  by  the  former  decision, 
and  coming  to  a  different  decision  from  Mr. 
Wright  dismissed  the  plaintiff's  claim, 
holding  that  no  further  suit  can  be  brought 
upon  the  subject.  I  think  that  Baboo  Eally 
Prosad  Dutt  had  no  authority  to  re-open 
this  question,  but  that  if  he  differed  in 
opinion  from  Mr.  Wright  he  might  have 
recorded  his  opinion,  and  that  he  should 
under  any  circumstances  have  recorded  his 
opinion  on  the  merits  also.  The  whole 
question,  however,  is  now  before  us 

The  first  point  for  decision  is  whether 
this  suit  is  barred  by  the  former  decision. 
There  are  two  decisions,  one  prior  to  the 
decree  for  enhancement  of  rent  in  which 
certain  rights  of  the  parties  were  deter- 
mined, and  the  other  in  execution  of  the 
decree  in  which  it  is  admitted  that  the 
claim  of  the  plaintiff  now  set  up  was  put 
forward  and  determined. 

For  the  defendant  it  is  contended  that 
Section  2  Act  VllI  of  1859  is  a  bar  to  any 
re-opening  of  the  question  decided  in  the 
first  decision,  and  Section  1 1  of  Act  XXIII 
of  1861  is  a  bar  to  any  re- hearing  of  the 
issues  decided  in  execution.  For  the 
plaintiff,  it  is  said  that  the  issue  as  to  the 
rights  of  the  parties  was  .only  collateral 
upon  the  claim  which  was  then  preferred 
for  enhancement  of  rent,  and  any  decision 
on  a  collateral  issue  is  not  a  bar  to  another 
suit,  directly  on  the  point  so  decided.  And 
as  to  the  decision  in  execution,  it  is  said 
that  they  were  beyond  the  decree,  and 
cannot,  therefore,  be  held  to  be  a  determina- 
tion of  questions  arising  in  execution  of  the 
decree. 

With  reference  to  the  decision  prior  to 
decree,  the  defendant  is  correct  in  stating 
that  the  question  of  the  rights  of  the  parties 
was  put  in  issue  to  some  extent  collaterallyy 
in  order  to  ascertain  whether  the  parties  as 
respects  the  mouzahs  claimed  stood  in  the 
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position  of  landlord  and  tenant,  and  whe- 
ther the  rent  of  the  tenant  could  be  en- 
hanced. 

There  was  no  direct  decree  on  tlie  deter- 
mination of  that  issue  :  it  was  incidentally 
enquired  into  in  order  to  settle  whether  the 
suit  should  proceed  on  other  points.  In 
addition  to  this,  there  is  the  fact,  that,  in 
that  suit  no  boundaries  whatever  were 
given.  It  was  a  general  claim  for  enhance- 
ment of  rent  of  certain  mouzahs.  It  was 
left  to  be  ascertained,  in  execution  of  the 
decree,  what  was  the  exact  position  and 
amount  of  land  contained  in  the  disputed 
mousahs,  and  the  amount  of  rent  which 
was  to  be  assessed  upon  it.  In  execution, 
it  does  appear  at  first  sight  as  if  the  plain- 
tiff had  exceeded  the  amount  of  land  which 
he  had  originally  claimed,  because  the 
Ameen  measured  186  beegahs,  whereas 
plaintiff  only  claimed  114  beegahs.  But  it 
is  said  that  under  Section  11,  Act  XXIII 
of  1861,  the  decisions  which  were  passed 
in  execution  of  decree  between  the  parties 
were  final,  and  that  appeals  from  those 
decisions  having  been  preferred  and 
decided,  no  further  contest  on  the  points 
then   mooted    can    now     be    raised. 

We  think  that  it  is  very  doubtful  whether 
the  decisions  prior  to  decree  or  in  execution 
of  decree  in  the  former  case  were  final. 
The  contentions  of  the  defendant  appear  to 
be  good  on  each  point.  Although  the  deci- 
siou  prior  to  decree  was  that  of  a  competent 
Court,  still  it  was  not  the  direct  claim  raised 
by  the  plaintiff  to  establish  his  title  in  the 
lands  ;  and  if  that  had  been  his  claim,  it  is 
oot  certain  that  the  same  Appellate  Court 
would  have  had  jurisdiction  to  try  it  even 
if  the  same  original  Court  was  competent 
to  do  so.  It  was,  in  fact,  a  collateral  issue. 
At  the  same  time,  the  decision  then  passed 
is  an  important  piece  of  evidence  in  this 
case.  That  decision,  however,  affects  only 
a  part  of  the  present  claim. 

It  is  difficult  also  to  say  that  the  decision 
in  execution  which  does  affect  the  whole  of 
this  suit  is  a  bar.  It  was  not  a  decision 
directly  in  execution  of  the  decree.  That 
decree  did  not  point  out  the  lands  which 
were  to  be  assessed.  It  was  alleged  that 
the  plaintiff  had  claimed  the  lands  of  certain 
mouzahs  before  decree,  and  had  added  to 
them  the  lands  of  other  of  the  defendant's 
mouzahs  after  decree.  But  the  defendant 
should,  in  that  case,  have  treated  the  deter- 
mination of  those  questions  as  being  outside 
the  decree.    He  should   not  have  appealed 


from  that  decision  in  execution,  but  have 
brought  a  fresh  suit  to  contest  the  point 
which  had  been  decided  against  him  in  exe- 
cution proceedings.  Some  difficulty  arises 
because  he  treated  that  decision  as  being 
one  coming  within  the  provisions  of  Section 
11  Act  XXIII  of  1861.  We  think,  how- 
ever, that  it  is  not  clear,  that  the  plaintiff's 
present  suit  is  barred  by  either  of  the  former 
decisions,  and  we  have  therefore  gone  into 
the  whole  of  the  evidence  in  the  case  on 
the  merits.  The  result  is  that  we  are  satis- 
fied   that  the  plaintiff  cannot  succeed  even 

on  the  merits. 

«  •  •  *  •  * 

«  *  «  •  •  • 

We  confirm  the  decision  of  the  Subordi- 
nate Judge,  dismissing  the  plaintiff's  claim 
as  respects  all  the  lands  pointed  out  by  him 
to  the  Ameen,  except  the  lands  situated  in 
Meghsamil.  We  set  aside  the  decision  of 
the  Subordinate  Judge  as  respects  those 
latter  lands,  but  we  pass  no  decree  regard- 
ing them. 

The  plaintiff  will  pay  all  the  costs  of  this 
suit  in  the  lower  Court  and  on  appeal. 

Mookerjee,  J. — I  am  also  of  opinion  that 
the  plaintiff  is  entitled  to  no  relief  in  this 
action. 

The  plaintiff  sues  for  a  declaration  of  her 
right  in  120  khadahs  4  pakees  1  gunduh  of 
land  situated  in  6  villages,  enumerated  in 
tlie  Schedule  attached  to  the  plaint,  namely, 
Aynapore  Teghoria,  Mouzah  Kankaly,  Kis- 
muiChandoir,  Mouzah  Dhnkooly  Maleebaree, 
Megsimoel,  and  Kismut  Moosakhoir. 

Plaintiff  alleges  that  defendants  brought 
a  suit  against  her  in  the  Civil  Court  some- 
time about  1847,  for  enhancement  of  rent 
after  service  of  notice  under  the  provisions 
of  Sections  9  and  10  of  Regulation  V  of 
1812  and  obtained  a  decree  declaring  their 
right  to  enhance  the  rent  of  the  6  villages, 
or  kismuts  which  formed  the  subject-matter 
of  that  suit,  viz.,  Aynapore  Teghoria, 
Kankaly,  Chandoir  Agdhakooly,  Pancli  Dha- 
kooly,  and  Sola  Kahouia,  all  situate  in  Per- 
gunnahRajnuggur,ChuklaAme6rabadBusoo- 
debroy,  Tuppeh  Arungabad  ;  that  in  exe- 
cution of  this  decree  which  was  dated  30th 
December  1848,  tlie  defendants  have  taken 
possession  of  lands  belonging  to  their  mou- 
zahs stated  above  ;  and  that  they  objected 
to  the  proceedings  of  the  Ameen,  who 
wrongfully  included  these  lands,  but  that 
the  Subordinate  Judge  rejected  their  objec- 
tions on  the  16ih  September  1867.  This 
order  was  confirmed  in  appeal  by  the  Judge 
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^f  t>aeca  oh  thci  i7th  April  1868,  and 
fitiftllj  the  special  appeal  preferred  by  Ler 
to  the  High  Court  was  disallowed  hj  a 
Division  Bench  of  tliis  Court  on  the  24th 
August  1868.     Hence  the  present  suit. 

On  behalf  of  the  defendants  the  plea  of 
res  judicata  I's  taken,  and  it  is  also  contend- 
ed that  the  provisions  of  Section  11  Act 
XXIII  of  1861,  bar  the  entertainment  of 
this  suit.  On  the  merits,  the  defendants 
state  that  the  lauds  are  the  lands  of  the  6 
Tillages  which  the  decree  of  1848  declares 
to  be  the  sole  and  exclusive  property  of  the 
defendants,  In  which  the  plaintiff  has  no  sort 
of  interest  whatever  save  that  of  an  izardar 
under  them.  In  short,  it  is  alleged  by  the 
defendants  that  the  plaintiff  has  raised  the 
▼ery  same  contention  in  this  suit  which  had 
been  finally  decided  against  her  in  1848  and 
1867t  by  altering  the  names  of  some  of  the 
Tillages  mentioned  therein. 

The  Subordinate  Judge  who  first  tried 
the  issues  in  bar  held  the  claim  not  affected 
or  barred.  His  successor,  Baboo  Kalee 
Pershad  Dutt,  who  had  to  try  the  remaining 
issues  oti  the  merits  of  the  ease,  however, 
took  up  the  issues  in  bar  and  held  that  the 
suit  is  barred  both  under  Section  2  Act 
VIII  of  1859  and  by  Section  11  of  Act 
XXIII  of  1861.  Although  I  think  it 
would  have  been  better  if  the  present  Sub- 
ordinate Judge  had  left  the  decision  of  his 
predecessor  on  the  issues  in  bar  untouched, 
and  had  proceeded  to  adjudicate  the  other 
issues  in  the  case,  yet  having  passed  his 
judgment  on  the  issues  on  which  an  opinion 
had  been  passed  by  his  predecessor,  we  do 
not  think  it  necessary  to  remand  the  case, 
but  proceed  to  try  whether  the  Subordinate 
Jq^ge  is  right  in  holding  the  case  of  the 
f)laidtiff,  barred  or  affected  by  the  laws  quot- 
ed by  him.  I  am  not,  however,  prepared  to 
sny  that  the  Subordinate  Judge  is  wrong 
in  holding  that  at  least  a  large  portion  of 
the  claim  is  barred  ;  but  looking  to  the  de- 
dree  of  1848,  which  does  not  give  either  the 
boundaries  of  the  6  villages,  or  declare  the 
extent  of  land  comprised  in  them,  and  look- 
ing also  to  the  nature  of  the  present  claim 
in  which  the  plaintiff  offers  to  prove  that 
his  lands  of  other  moozahs  than  those  claim- 
ed in  those  proceedings  have  been  measured 
88  the  lands  of  the  6  mouzah§,  adjudged  to 
the  defendants  by  the  decree  of  1848,  I 
think  it  would  be  most  satisfactory  if  we 
^ere  to  go  to  the  merits  of  the  whole  case 
and  see  whether  the  allegations  of  the  plaint- 
iff are  really   supported  by  evidence.     The 


decisidn  conie  to  in  the  execution  department 
in  1867  and  1868,  even  if  they  are  not  eva^ 
elusive  evidence,  are  undoubtedly  evidetioa 
against  the  present  plaintiff  of  such  a  high 
character  that  it  would  require  very  clear 
and  convincing  evidence  now  to  induce 
us  to  eome  to  a  different  eonchisioa  from 
them* 


« 


I  hold,  therefbre,  that  both  on  th^  ptM 
of  rei  judicata  and  the  merits  the  sniit  of  th6 
plaintiff  must  fail. 

The  appeal  will  be  dismissed  with  costs* 


The  21st  June  1871. 

Present : 

'the  Hon'ble  &•   Jackson  and  Onoocclol 
Chunder  Mookerjee,  Judges. 

Kahomedan  3^aw— Cllfti^— P6sB6sAi6ik 
—  Written  oontraot  —  Parole  evl- 
denbe. 

Case  No.  184  of  1870. 

Regular  Appeal  ffom  a  decision  passed  iy 
the  Subordinate  Judge  of  Sylket^  dated 
the  6th  June  1870. 

Obedur  Reza  (Defendant)  Appellant^ 

versus 

Mahomed  Muheer  atid  anothei*  (Pl&intifi) 
Respondents. 

Messrs.  G.  Gregory  and  C    Gregory  and 
Baboo  Sajendro  Nath  Bose  for  Appellant 

Mr.  Mun  Mohun  Ghose  and  Baboos  AshoO" 
tosh  Dhur  and  Qtish  Chunder  Ghose  for 
Eespondents. 

Under  the  law  of  the  Sherra,  gifts  are  not  valid 
until  possession  is  given  by  the  dohor  and  taken  by  ths 
donee. 

Mooherjee,  J!— Tiifi  plaintiff  MahOmei 
Muneer  and  his  wife  Jobeda  Khatoon  bad 
instituted  this  suit  to  set  aside  a  hibbann- 
mah  executed  by  them  on  the  lOih  Bhadrd 
1274  in  favor  of  tht  defendant;  for  confirW- 
atiou  of  their  title  ^ud   possession  of  tbe 
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lauds  specified  in  Schedule  I  attached  to 
the  plaint ;  and  for  recovery  of  possession  of 
certain  other  landa  comprised  in  Schedule 
11,  from  which  they  allege  thej  have  been 
liiijostlj  dispossessed  by  the  defendant. 

Plaintiffs  state  that  having  no  issue  of 
their  body,  they  acceded  to  the  request  of 
^6  defeiidani  to  obtain  these  properties 
from  them  after  their  death.  That  the 
arrangement  entered  into  was  that  the  de- 
fendant would  at  his  own  ezpence  send  us, 
the  plaintiffs;  to  Mecca  ;  cause  a  musjid 
to  be  erected  at  our  house  ;  pay  us  a  sum  of 
25  rupees  per  mensem,  and,  albeit  the  hibba, 
allow  the  properties  to  remain  in  our  pos- 
session ddring  the  period  of  our  natural 
lives  ;  that  the  defendaat  would  be  entitled 
to  all  oar  properties  after  our  death,  and  that 
it  WM  expressly  covenanted  that  on  an  in* 
fraction  of  any  one  of  these  conditions  and 
on  failure  to  carry  out  any  one  of  these 
stipolations,  the  plaintiffs  would  be  at  liberty 
te  hokl  ibe  doeament  of  hibba  null  and 
void  and  demand  a  return  of  the  sam%. 

Plaintiffs  further  allege  that  the  defendant 
prepared  a  hibbanamah  stating  therein, 
•niong  other  particulars,  that  the  defendant 
would  be  entitled  to  the  property  from  the 
date  of  the  deed,  and  inserting  therein  only 
one  of  the  conditions  agreed  upon,  namely, 
the  payment  of  the  25  rupees  aforesaid. 
That  the  [dain tiffs,  thereupon,  refused  to 
execute  the  deed,  but  that  the  defendant 
having  promised  to  execute  an  ikrar  soon 
after,  in  which  he  agreed  to  mention  all  the 
conditions  settled  among  the  parties,  and 
having  represented  to  the  plaintiffs  that  a 
hibba  would  not  be  valid  in  Mahomedan 
Law  witliout  a  recital  that  the  properties 
conveyed  by  it  are  made  ever  to  the  pos- 
session of  the  donee,  the  plaintiffs  relying 
on  the  faith  of  these  promises  executed  the 
hibba  but  did  not  part  either  with  their 
possessioB  of  the  land  or  the  title  deeds 
thereof. 

.  Piaiutiffis  finally  state  that  the  defendant, 
after  hpviog  secured  this  document  from 
thrCflB,  did  not  act  up  to  the  coaditions  there- 
of, but  bad  dispossessed  them  of  a  portion 
of  these  lands  and  mortgaged  the  whole  of 
the  properties  to  ope  Soodha  Ram  Doss 
ill^ging  th^  properties  to  be  his  own. 

The  defendant  Obedur  Beca,  in  his  writ- 
ten statement,  denies  the  possession  of  the 
pluintiffs  and  traverses  all  the  allegations 
(ofitftioed  in  the  plaint.    He  states  that  the 


plaintiffs  were  infirm  and  old  ;  that  they 
oould  not  well  manage  their  estate  ^nd  over* 
oome  tlieir  enemies;  they  asked  him  to  assist 
theoi,  and  as  he  did  not  agree  to  take  all 
this  trouble  for  nothiupr,  the  plaintiffs  volua- 
tarily  executed  the  hibba  and  made  over  the 
possession  of  the  properties  to  him. 

Defendant  further  alleges  that  *'  as  I  did 
"good  to  them  (plaintiffs)  in  various  ways, 
**  assisted  them  and  removed  their  necessi- 
"  ties  by  paying  4,000  rupees,  they  were 
**  benefitted  by  and  obliged  to  me,  and  as  I 
"  am  their  friend  and  relative  they  conveyed 
'*  to  roe  by  hibba  the  disputed  properties 
**  agreeing  to  take  rupees  25  a  month  as 
**  maintenance." 

The  Subordinate  Judge  of  Sylhet  having 
decreed  the  claim  of  the  plaintiffs,  the  de- 
fendant has  preferred  this  appeal. 

Having  fully  and  attentively  heard  ^r. 
Gregory,  the  counsel  for  the  appellant,  we 
do  not  think  it  necessary  to  call  on  the 
respondeat.  Mr.  Gregory's  chief  conten* 
tion  is  that  the  Subprdinate  Judge  is  wrong 
in  holding  that  the  hibbanamah  is  invalid 
under  the  Mahomedan  Law  as  no  possession 
was  given  to  or  obtained  by  the  donee  ;  he 
contends  that  the  deed  clearly  states  th«4 
possession  was  given,  and  that  the  evidence 
of  his  witnesses  proves  the  fact  of  his  clients' 
possession.  We  have  heard  the  whole  of 
the  evidence  to  possession  both  of  the  plain- 
tiffs and  of  the  defendants  and  the  comments 
of  the  learned  Counsel  on  them.  We,  how* 
ever,  unhesitatingly  come  to  the  conclusion 
that  the  defendant  has  wholly  failed  to 
make  out  the  point  of  possesnoa,  and  we 
eutirely  agree  with  the  Subordinate  Judge 
that  the  plaintiffs  were  and  are  even  now  ia 
possession  of  the  whole  of  Uie  lands  with 
the  exception  of  the  2  mouzabs  admitted  to 
be  in  the  possession  of  the  defendant  Obedur 
Bezafor  1276,  B.  S. 

The  plaintiffs  produce  all  the  title  deeds 
of  the  properties,  all  the  collection  papery 
down  to  1276,  kubooleuts,  and  sadhunsari 
towjee,  and  has  examined  a  large  number 
of  witnesses  who  are  ryots  of  the  disputed 
lands.  They  have  examined  their  gomashtas 
and  rent  collectors,  who  not  only  prove 
their  possession  but  attest  the  coUectioa 
papers  filed  by  the  plaintiffs  as  true  and 
genuine.  The  defendant,  on  the  other  hand, 
has  not  been  able  to  prove  any  of  the  papers 
filed  by  him,  nor  produce  any  old  ryot  or 
occupier  of  the  soil.-  No  goroashta  is  exa- 
miued;    and    (here  is  literally  nojevid^ocft 
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that  during  the  long  period  he  has  been  iu 
possession  he  alleges  he  received  any  rent 
from  the  disputed  land,  save  and  except  the 
rent  of  two  parcels  of  land  which  are  admitted 
by  the  plaintiff  to  have  been  wrongfully 
taken  possession  by  him,  and  which,  the 
Subordinate  Judge  says,  is  about  a  hundredth 
part  of  the  properties  conveyed  by  the  hib- 
ba.  Under  these  circumstances,  it  appears 
to  us  that  the  hibba  is  an  invalid  document 
under  the  Mahomedan  Law.  Under  the  Law 
of  the  Sherra^  gifts  are  not  valid  until  pos- 
session is  ^iven  by  the  donor  and  taken  by 
the  donee.  In  this  case,  there  is  no  proof 
whatever  that  possession  was  given  by  the 
donors  or  taken  by  the  donee,  and  hence  the 
gift  is  not  a  valid  gift. 

It  is  then  argued  by  Mr.  Gregory  that  the 
gift  is  a  hibba  for  a  consideration,  or  ewuz^ 
and  is  therefore  not  revocable  by  the  donor. 
It  is  attempted  to  be  shewn  that  a  sum  of 
4,000  rupees  had  been  previously  paid  by 
the  donee  to  the  donors  and  the  hibba  was 
made  in  consideration  thereof.  The  evidence 
adduced  by  the  defendant  on  this  point  is 
meagre,  unreliable,  and  unsatisfactory  in  the 
extreme.  The  learned  Counsel  admits  that 
he  is  unable  to  ask  the  Court  to  believe 
that  evidence  tit  toto  and  that  more  satis- 
factory evidence  should  have  been  produced  ; 
but  he  contends  that  from  the  evidence  of 
some  of  his  witnesses  (who  do  not  at  all 
support  his  case  in  any  of  its  details)  it  is 
evident  that  some  money  was  paid  by  his 
client  to  the  donors.  It  is  true  that  some 
of  his  witnesses  state  that  the  plaintiff 
Moneer  told  them  that  he  would  gladly  pay 
what  he  has  received  from  Obedur  Reza  if 
he,  Obedur,  would  return  the  hibba  to  him. 
None  of  them,  however,  can  state  the 
amount  of  the  money  plaintiff  had  offered  to 
return,  nor  say  whether  it  was  money  paid 
before  or  after  the  execution  of  the  hibba. 
The  testimony  is  of  the  vaguest  kind  possible 
to  conceive :  it  was  therefore  most  properly  re- 
jected by  the  Subordinate  Judge,  and  we  see 
no  reason  whatever  to  differ  from  him  in 
the  conclusion  he  has  arrived  about  the  re- 
liability of  that  evidence. 

Now,  as  to  the  conditions  on  which  the 
hibba  waa  granted, — we  perfectly  agree  with 
the  Judge  of  the  Court  below  that  the  evi- 
dence adduced  by  the  plaintiffs  is  true,  con- 
sistent, and  reliable. 

«        *        «     •   ♦        *        *        ♦ 
#♦♦*♦♦♦ 

The  appeal  will  be  dismissed  with  costs 
and  interest  at  12  per  cent. 


The  22ud  June  1871. 

Present : 

The  Hoii'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge, 

DeBisroB— Trade  markB — Oop jHsrht- 
Statute  Law  of  Vnlted  ILtng'doiii- 
Coarts  in  British  Xndia^Jorisdlo- 
tion. 

Reference  to  the  High  Court  by  the  Record' 
er  of  Rangoon,  dated  the  17 tk  May  1871. 

Baker  Tuckers  and  Co.,  Plaintiffs, 

versus 

Sutherland  Mc  Guffie  and  Co.,  Defendants. 

The  Advocate  General  instructed  by  Messrs. 
Collis  and  Co,  for  Plaintiffs. 

Ur.   W,  A.  M  on  trio  u  instructed  by  Blessrs, 
Rogers  and  Remfry  for  Defendants. 

Copyright  in  designs,  being  a  right  created  by  the 
Statute  Law  of  the  United  Kingdom  and  not  thereby 
expressly  extended  to  India,  is  a  right  that  cannot  be 
recognized  and  enforced  by  the  Coarts  of  Law  in  Britbh 
India;  and  a  registered  proprietor  of  a  design  within 
the  United  Kingdom  cannot  sustain  an  action  against  a 
person  who  has  applied  such  design,  or  who  has  sold  anr 
article  to  which  such  design  had  been  applied,  in  Britiih 
Burmah. 

Property  in  a  registered  design  is  a  right  totally 
distinct  in  its  nature  from  that  of  property  in  a  trade 
mark. 

Case, — This  suit  is  brought  in  the  Court 
of  the  Recorder  of  Bangoou  for  an  injunc- 
tion to  restrain  defendants  from  manufactur- 
ing, purchasing,  importing  or  selling  ia  the 
markets  of  Rangoon,  handkerchiefs  woven  of 
silk  or  cotton  and  bearing  an  ornamented 
design  invented  by  plaintiffs  ond  registered 
by  them  in  England  according  to  the  Law 
of  the  United  Kingdom,  and  for  an  account, 
and  for  rupees  6,000  damages  for  the  injury 
done  to  plaintiffs  by  defendants'  unlawful 
acts. 

Plaintiffs  claim  to  be  owners  of  the  copy- 
right of  the  said  ornamental  design  which 
has  been  duly  registered  for  the  years  1870, 
1871  and  1872,  under  the  Acts  5  and  6  Victo- 
ria, Chapter  100,  amended  by  6  and  7  Victoria, 
Chapter  6.5,  13  and  14  Victoria,  Chapter  104, 
21  and  22  Victoria,  Chapter  70,  and  24  and 
25  Victoria,  Chapter  73  ;  and  certificate  of 
registration  is  filed  with  the  record. 

Plaintiffs  allege  in  the  plaint  that  since 
the  registration  of  the  ornametited  design^ 
defendants  have  wrongfully  and  injuriousl/ 
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imitated  the  said  design  and  applied  the  imi- 
tation thereof  to  fabrics  of  an  imferior 
description  to  those  sold  by  plaintiffs,  bearing 
the  said  design,  and  have  sold  such  inferior 
goods  at  a  lower  price  than  the  goods  of  the 
plaintiffs  could  be  profitably  sold  for  ;  that 
defendants  had  knowledge  or  must  have 
known  that  the  said  design  was  the  property 
of  plaintiffs,  and  were  requested  by  plaintiffs' 
attorney,  Mr.  J.  Black  of  the  firm  of  Glad- 
stone Wyllie  and  Co.,  to  abstain  from  in- 
fringing plaintiffs'  rights,  and  that  defendants 
have  refused  to  abstain  from  the  infringe- 
ment thereof. 

The  defendants,  in  their  written  statement, 
besides  averring  that  they  have  not  infringed 
any  rights  of  the  plaintiffs,  take  a  prelimi- 
nary objection  to  the  suit  by  pleading  that 
the  Acts  of  Parliament  above  mentioned 
have  reference  only  to  the  United  Kingdom 
and  do  not  extend  to  the  British  Territories 
in  India. 

This  plea  raises  the  question  of  law  which 
is  now-  submitted  for  the  decision  of  the 
High  Court,  rtz.,  whether  copyright  created 
by  the  Statute  Law  of  the  United  Kingdom 
as  above  mentioned  is  a  right  that  can  be 
recognized  and  enforced  by  the  Courts  of 
Law  in  British  India. 

Against  the  plea,  it  was  urged  by  Mr. 
Elmes,  the  Counsel  for  the  plaintiffs,  that 
the  case  of  Sarazin  versus  Hamil  (32  L.  J., 
Ch.9  880)  though  not  precisely  in  point, 
ahowa  that  the  Acts  of  Parliament  have 
operation  beyond  the  limits  of  Great  Britain 
and  Ireland  ;  that  Statute  5  and  6  Victoria, 
Chapter  100,  Section  5,  makes  the  register- 
ed owner  proprietor  of  the  copyright,  and  if 
he  be,  in  fact,  the  proprietor  of  a  right, 
then,  wherever  there  are  British  Courts  of 
Jastice,  his  right  will  be  maintained  ;  that, 
though  forms  of  procedure  in  England, 
Scotland  and  Ireland,  are  given  by  one  of 
the  Acts,  it  does  not  necessarily  follow 
therefrom  that  rights  under  the  Acts  will 
not  be  recognized  elsewhere  than  in  England, 
Scotland  or  Ireland ;  that  the  summary 
reoiedies  prescribed  by  the  Acts  do  not 
interfere  with  the  jursdiotion  of  the  superior 
CoortBof  law  and  equity  (Sheriff  versus 
Coates,  I  Russ.  and  M.,  159)  ;  that  Section 
14  of  the  5  and  6  Victoria,  Chapter  100, 
and  Section  7  of  6  and  7  Victoria,  Chapter 
65t  are  inferential  of  an  intention  to  protect 
proprietors  of  designs  out  of  England  ;  that 
Courts  of  equity  act  in  personam^  and  that 
this  Court  is  a  Court  capable  of  enforcing 
equitable  rights. 


In  support  of  the  plea,  it  was  urged  by 
Mr.  De-Wet,  the  Counsel  for  the  defendants, 
that  no  Acts  passed  in  England  since  the 
year  1726  apply  to  India,  unless  the  British 
territories  in  India  are  specially  mentioned 
in  them ;  that  the  Indian  Government 
found  it  necessary  to  pass  an  Act  to  protect 
copyright  in  books  in  India  (Act  XX  of 
1847)  at  a  time  when  an  Act  of  the 
United  Kingdom  was  in  full  force  ns  to 
books ;  that  the  preamble  to  Act  XX  of 
1847  shows  that  the  rights  under  the  English 
Act  as  to  books  were  of  doubtful  force  in 
India.  So  also  as  to  patents,  an  Act  of  the 
Indian  Legislature  was  necessary  (Act  VI  of 
1856)  to  protect  patents  in  India.  If  it  was 
necessary  to  enact  special  Acts  to  protect 
copyright  in  books  and  patents,  it  was  equal- 
ly so  with  regard  to  copyright  of  designs. 

My  own  opinion  is  that  the  plaintiffs  can- 
not in  this  Court,  or  in  any  Court  in  British 
India,  have  the  relief  prayed  for  in  the  plaint ; 
but  at  the  request  of  both  parties,  the  ques- 
tion whether  copyright  in  designs,  being  a 
right  created  by  the  Statute  Law  of  the  United 
Kingdom  and  not  thereby  expressly  extend- 
ed to  Indiii,  is  a  right  that  can  be  recognized 
and  enforced  by  the  Courts  of  law  in  British 
India,  is,  in  pursuance  of  Section  22  of  Act 
XXI  of  1863,  submitted  for  the  decision  of 
the  High  Court  of  Judicature  at  Fort 
William  in  Bengal  ;  and  no  further  proceed- 
ing will  be  taken  by  this  Court  until  the  judg- 
ment of  the  High  Court  shall  have  been 
pronounced. 

The  judgment  of  the  High    Court    wcu  de- 
livered as  follows  by 

Norman^  C.  J. — This  was  a  suit  in  the 
Court  of  the  Recorder  of  Rangoon,  for  an 
injunction  to  restrain  the  defendants  from 
manufacturing,  purchasing,  importing,  or 
selling  in  the  markets  of  Rangoon,  hand' 
kerchiefs  woven  of  silk  or  cotton  and  bear- 
ing an  ornamental  design,  invented  by  the 
plaintiffs  and  registered  by  them  in  England, 
according  to  the  law  of  the  United  King- 
dom under  the  Acts  in  force  there  for  the 
registration  of  designs. 

The  plaint  alleges  that  since  the  regis- 
tration of  the  ornamental  design,  the  defend- 
ants have  wrongfully  and  injuriously  imitated 
the  said  design,  and  applied  the  imitation 
thereof  to  fabrics  of  an  inferior  description 
to  those  sold  by  the  plaintiffs  bearing  the 
said  design,  and  have  sold  such  inferior 
goods  at  a  lower  price  than  the  goods  of 
the  plaintiffs  could  be  profitably  sold  for  ; 
and  that  the  defendants  had  knowledge  or 
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muii  have  known  that  the  said  desiorn  ^as 
the  f)roperty  of  the  plnintiflfe.  Th6  dfefefnd- 
knis  contended  that  thej  bad  not  infringed 
kny  rights  of  the  plaintiffs. 

The  question  submitted  by  the  Recor<ier 
is  : — "  Whether  copyright  in  designs  being 
a  right  created  by  the  Statute  Law  of  the 
United  Kingdom  and  not  thereby  expressly 
extended  to  India,  is  a  right. that  ean  be  re* 
cognised  and  enforced  by  the  Courts  of  law 
in  British  India?'' 

The  Recorder  says  that  in  his  opinion  the 
plaintiffs  are  not  entitled  to  any  relief. 

The  question  turns  upon  the  constru6t!6il 
6f  the  two  Statutes,  5  and  6  Yibtoria,  Cfaap^ 
ier  lOOy  and  24  and  25  iTictoria,  Chapter 
73. 

By  5  and  6  Victoria,  Chapter  100,  An 
Act  to  consolidate  and  amend  the  Laws  re- 
lating  to  th^  copyright  of  designs  for  orna- 
irienting  articles  of  manufacture,  it  is  enact- 
ed  that :— **  With  regard  to  ritiy  ne^  and 
briginal  design,  whether  such  design  be  ap- 
plicable to  the  ornamenting  of  any  article 
of  manufacture,  or  of  any  substance,  attifl- 
icial  or  natural,  or  partly  artificial  and  partly 
taatural,  and  that  whether  such  design  be  so 
applicable  for  the  pattern,  or  for  the  shat)^ 
bbd  configuration,  or  for  the  ornament 
thereof,  or  fbr  any  two  0r  more  of  such  pur- 
posed, bnd  by  whateret*  iheatis  sucih  design 
tnay  be  so  applicable,  whether  by  printing, 
or  by  painting,  ot*  by  embroidery,  or  by 
weaving*  or  by  sewing,  or  by  modellibg,  or 
by  casting,  or  by  etbbobsing,  or  by  e&griiT- 
ing,  or  by  staining,  or  by  any  other  means 
whatsooTer,  manual,  mechanical,  or  chemi- 
cal, separate  or  combined,  the  proprietor  of 
every  such  design  not  previously  published 
either  within  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  elsewhere,  shall 
have  the  sole  right  to  apply  the  same  to  any 
articles  of  manufacture,  or  to  any  such  sub- 
atnnces  as  aforesaid,  provided  the  same  be 
tione  toithin  the  United  Kingdom  of  Great 
Britain  and  Ireland,^ 

And  by  Section  4  it  Is  provided  that  *'po 
person  shall  be  entitled  to  the  benefit  of  this 
Act,  with  rejgard  to  any  desijipi  in  r«Bpect  of 
the  applioatioQ  thereof  to  omamentiog  any 
article  of  mbnufWctBre,  or  any  such  sub- 
stance, unless  such  design  have  before 
publication  thereof  been  registered  accord- 
ing to  this  Act." 

Tiie  24  and  25  Victoria,  Chapter  18,  after 
Reciting  the  5  and  6  Victoria,  Chapter  100, 
and  that  it  is  expedient  that  the  provisions 


of  the  recited  Act  ^*  should  apply  to  ieHgni^ 
an^  to  the  application  6f  such  detfgnij 
within  the  meaning  of  the  said  Acta, 
whether  such  application  be  eflected  #}thia 
the  United  Kingdom  or  elsewhere," enacts— 
''That  the  said  recited  Act,  and  all  ActH 
extending  or  amending  the  same,  shall  be 
construed  as  if  the  words  'provided  the  same 
be  done  within  the  United  Kingdom  of 
Great  Britain  and  Ireland'  had  not  been 
contained  in  the  said  recited  Act ;  and  the 
said  recited  Act,  and  all  Acts  extending  or 
amending  the  some,  6hall  ap^ly  to  ftv^tj 
such  design  as  therein  referrea  to,  whether 
the  application  thereof  be  done  within  the 
United  Kingdom  or  elsewhere^  and  whether 
the  inventor  or  proprietor  of  such  design  be 
or  be  not  a  subject  of  Her  Majesty." 

The  7th  Section  of  5  and  6  Victoria, 
Chapter  100,  "for  preventing  the  piracy  of 
registered  designs,"  enacts :  "  That  during 
the  existence  of  any  such  right  to  the  entire 
or  partial  use  of  any  such  design,  no  person 
shall  either  do,  or  cause  to  be  done,  any  of 
the  following  Acts  with  regard  to  any  arti- 
cles of  monuTacture  or  substance  in  respect 
of  which  the  copyright  of  such  dcsigb  shall 
be  in  force,  without  the  license  or  consent 
in  writing  of  the  registtred  {)roprletor  there- 
of (that  is  to  Aay  t — ) 

*'  No  person  shall  apply  any  suOii  deaiga 
or  any  fraudulent  Imitation  thereof,  fbr  tbd 
pdrpos^  of  sale,  to  the  Ornamenting  of  any 
article  of  manufacture,  or  any  feiubataBee» 
artificial  or  natural,  or  piirtly  artificial  and 
attd  partly  natural  t — 

''No  person  shall  publish,  sell,  or  expose 
for  sale,  any  article  of  manufncture»  or  any 
substance,  to  which  such  design  or  any 
fraudulent  imitation  thereof,  shall  have  been 
so  applied,  after  having  received  either  ver- 
bally, or  in  writing,  or  otherwise  fron)  anv 
source  other  than  the  proprietor  of  such 
design,  knowledge  that  his  consent  has  not 
been  given  to  such  application,  or  after  hav- 
ing been  served  with  or  had  left  at  his  pre- 
miaes  a  written  notice  signed  by  such  pro- 
prietor or  his  agent  to  the  s^me  effect.*^ 

The  8ih  Section  provides  for  the  recover^ 
of  penalties  for  piracy  of  the  design,  iand 
the  9ih  Section  empowers  *'  the  proprietol* 
"  in  respect  of  whose  right  such  penalty 
"  shall  have  been  incurred  (if  he  shall  elect 
"  to  do  so)  to  bring  such  actions  os  he  ttaif 
"  be  entitled  to  for  the  recovery  of  anjr 
"  damages  which   he   shall  have  sustaiusd, 
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"either  by  the  appHcatioD  of  auj  such  de- 
"  sigDi  or  of  a  fraudulent  imitatioD  thereof » 
'-  fpr  ih0  purpose  of  sale  io  aay  articles  of 
"maqufaoUire," 

The  effect  of  "Act  5  and  6  Victoria, 
Cba^pter  lOQ,  appears  to  us  to  have  baen  this, 
— that  the  owner  or  proprietor  of  any  design 
registering  the  same  under  the  Act,  if  such 
^esij^n  ^aa  applied  to  the  ornamenting  of 
any  article  of  manufacture  in  England,  ac- 
quired a  right  to  prevent  any  person  from 
applying  the  design,  or  any  fraudulent  imi- 
tation of  it,  to  any  articles  of  manufacture, 
or  from  selling  any  articles  to  which  the 
design  is  applied.  But  the  extent  of  such 
prohibition  must  have  been,  and  was,  mea- 
sured by  the  extent  to  which  the  provisions 
of  Act  5  and  6  Victoria  applied.  Now 
Act  6  and  6  Victoria  did  not  extend  to  India, 
and  therefore  there  is  nothing  in  that  Act 
which  would  have  prevented  any  person 
froqi  applying  any  registered  design,  or  sell- 
ing any  article  to  which  such  design  had 
beeq  applied  in  In^ia. 

Act  24  and  25  Victoria  was  passed  im- 
mediately prior  to  the  Exhibition  of  1862, 
and  it  extended  the  privileges  conferred  by 
Act  S  and  6  Victoria,  Chapter  100,  to  tlie 
ease  of  designs  registered  in  England,  whether 
the  application  of  such  designs  to  articles  of 
marmfactnre  was  effected  either  within  the 
Doited  Kingdom  or  elsewhere.  But  there  is 
Dotblog  in  24  and  25  Victoria,  Chapter  73, 
which  extended  the  prohibition  of  the  nppli- 
ealioD  of  such  design,  or  the  sale  of  articles 
to  which  such  design  had  been  applied,  to 
ladift  or  the  Colonies,  or  to  any  other  place 
to  which  Act  24  and  25  Victoria  did  aat 
extepd. 

We  are,  therefore,  of  opinion  that  the 
decision  of  the  Reorder  is  correct,  and  that 
a  registered  proprietor  of  a  design  within  the 
United  Kingdom  could  not  sustain  an  action 
against  a  person  who  applied  such  design, 
or  wha  sold  any  articles  to  which  such  design 
kad  been  applied  in  British  Burmah. 

The  learned  Advocate-General  has  at- 
tempted to  rest  the  case  on  another  ground, 
namely,  that  the  plaintiff  had  a  right  in  this 
design  analogous  to  the  right  which  a  mer- 
chant may  have  in  his  trade  mark. 

We  tliink  that  there  is  no  foundation  for 
saeh  »  eontention.  A  design  for  ornament- 
ing  an  article  oi  maaufacture  is  not  an  indi- 
a»tio»  that  such  article  is  maaufaetured  by  a 
particular  house,  and  there  is  no  allegation 
in  the  plaint  that  the  defendants  used  the 


design  in  question,  the  same  being  the  pro- 
perty  of  the  plaintiffs,  for  the  purpose  of 
fraudulently  pretending  or  causing  it  to  be 
believed  that  the  articles  so  sold  by  tlie  de* 
f^n^ants  wer^  articles  manufactured,  selected, 
or  printed  by  the  plaintiffs.  The  two  subjects, 
the  property  in  a  trade  mark  and  the  pro- 
perty in  a  registered  design,  aire  two  rights 
totally  distinct  in  their  nature.  The  right 
pot  forw^trd  in  the  pr^8Qnt  cas^  is  Bimp^y 
a  right  in  a  design  for  ornamenting  an  article 
of  manufacture,  and  suc)i  right  is  not  in- 
fringed by  the  sale  in  British  India  of  arti- 
cles tQ  which  the  design  has  be?n  applied. 

We  are  of  opinion,  therefore,  that  the 
decision  of  the  Recorder  is  cprrect  and  that 
it  must  be  affirmed. 

The  unsuccessful  party,  the  plaintiffs,  will 
pay  the  defendants  30  gold  moburs  as  the 
costs  of  this  reference. 


The  22nd  June  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  G.  Itfac- 
pherson,  Judges. 

Sale  for  arrears  of  roat-^Salt  bjr 
aliaro-liol4or. 

Cases  Nos.  2525  and  2526  of  1870. 

Special  Appeals  from  a  decision  passed  hy 
the  Judge  of  Patna^  dated  the  \st  Sep* 
Umber  J  870,  reversing  a  decision  of  thp 
Sudder  Moonsiff  of  thai  Disiriot^  dated 
the  14M  June  1870. 

Hurhur  Singh  and  others  (Defendants)  Ath 
pellants, 

versus 

Mussamut  Oopia  Kooer  (Plaintiff;  Respond- 
ent. 

Bahoos  Dwarkanath  Sein  and  Hem  ChuU' 
der  Banerjee  for  Appellants. 

No  one  for  Respondent. 

In  a  suit  to  recover  a  shi^e  of  a  holding,  the  ^hplts  oj! 
Thich  had  been  sold  in  esecution  ol  a  deereo  Ut  arrej^^ 
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of  rent,  the  plaintiff  who  claimed  to  hold  a  divided  por- 
tion of  the  tenure  was  held  boond  to  proye  either  that 
such  division  had  been  recognized  and  ratified  by  the  ze- 
mindar or  that  the  latter  received  rent  from  him,  i,  e^ 
he  would  havo  to  prove  his  skUut  as  tenant  in  respect 
of  the  share  in  question. 

Jackson,  J, — This  Bait  related  to  26^ 
beegahs  of  land  claimed  by  the  plaintiff 
as  a  jote.  This  quantity  of  land,  whether 
the  plaintiff  had  a  title  to  it  or  not»  was 
admittedly  a  moiety  of  521  beegahs  held 
as  a  jote  originally  by  one  Tuhul  Boy. 
It  seems  that  Tuhul  Boy  had  two  sons, 
Khekur  and  Gunga,  and  the.  plaintiff  is 
the  widow  of  Khekur's  son,  Toolsee. 

The  zemindar,  in  the  year  1865,  got  a 
decree  against  Gunga  by  confession  of 
judgment  for  arrears  of  rent  in  respect  of 
these  '52J  beegahs.  In  1868,  upon  the 
zemindar  attaching  the  crops  of  this  same 
holding,  the  present  plaintiff  Ooma  Kooer, 
claimed  and  recovered  in  the  Bevenue 
Court  damages  from  him  in  respect  of  the 
wrongful  attachment  of  26^  beegahs. 

In  1869,  the  zemindar  again  sued  Gunga 
for  arrears  of  rent  on  the  entire  holding  of 
62 J  beegahs.  Gunga  then  denied  that  he 
held  any  portion  of  this  land,  stating  that 
the  half  of  it  was  held  by  Ooma  Kooer, 
plaintiff,  and  the  other  half  by  his  own  son, 
Mftdho.  The  Deputy  Collector,  however, 
overruled  this  defence  and  gave  the  zemin- 
dar a  decree  against  Gunga  for  rent  of  the 
Tvhole  52^  beegahs.  In  execution  of  that 
decree  the  holding  of  52^  beegahs  was 
put  up  for  sale.  Ooma  Kooer,  under  Sec- 
tion 106  Act  X  of  1859,  put  in  a  claim, 
which  claim  was  overruled  and  the  entire 
tenure  was  sold;  and  Ooma  Kooery  plaintiff, 
now  sues  the  decree-holder  and  the  pur- 
chaser to  recover  back  her  26^  beegahs. 

The  Moonsiff  who  tried  the  suit  found 
the  demand  to  be  collusive  and  dismissed 
it ;  but  on  appeal,  the  Zillah  Judge,  rely- 
ing very  much,  as  it  seems  to  me,  upon  the 
judgment  obtained  by  Ooma  Kooer  for 
damages,  reversed  the  decision  of  the  Moon- 
siff and  gave  her  a  decree  for  26^  beegahs 
out  of  52}  beegahs  which  the  original 
holding  comprised.  The  Judge  considers 
apparently  that  the  decision  of  the  Deputy 
Collector  upon  Ooma  Kooer's  suit  for  da- 
mages amounted  to  conclusive  proof  that 
Ihe  original  holding   of  52^  beegahs  had 


been  divided  into  two  ports,  of  which  one 
moiety  was  held  by  Ooma  Kooer,  and  that 
the  zemindar  had,  by  compulsion  of  Coart, 
recognized  such  division.  He  also  consi- 
ders that  there  was  evidence,  which,  I 
suppose,  is  oral  evidence,  showing  that 
Ooma  Kooer  had  in  fact  held  the  26i 
beegahs. 

Now,  as  the  case  stands,  this  holding  of 
52^  beegahs  has  been  held  by  a  competent 
Court  to  have  fallen  into  arrear  by  the 
default  of  the  tenant  Gunga,  and  has  been 
sold  notwithstanding  the  claim  put  in  by 
the  present  plaintiff.  The  plaintiff,  there- 
fore, might  bring  a  suit  within  one  year 
from  the  date  of  her  claim  being  overruled 
under  Section  107  Act  X  of  1859  ;  or  she 
might,  generally,  as  held  in  a  Full  Bench 
decision  of  this  Court  to  be  found  in  V 
Weekly  Beporter,  page  22,  Act  X  Bolings, 
sue  to  set  aside  all  the  proceedings  if  she 
could  make  out  a  case  of  fraud.  But  before 
she  could  succeed  in  either  of  these  eases 
she  would  have  to  show,  I  think,  that  there 
bad  been  an  actual  division  of  the  holding 
of  52^  beegahs,  and  that  such  a  division 
had  been  recognized  and  ratified  by  the 
zemindar  ;  for  otherwise  the  zemindar 
would  be  perfectly  justified  in  proceed* 
ing  against  the  registered  holding  and 
in  putting  it  up  for  sale.  The  plain liff 
might  prove  either  that  such  division  of  the 
tenure  had  been  registered  and  recognized, 
or  she  might  prove  payment  of  rent  by  her 
and  receipt  of  rent  from  her  by  the  zemin- 
dar ;  but,  at  any  rate,  she  would  have  to 
prove  her  status  as  a  tenant  in  respect  of  the 
26i  beegahs. 

This  bearing  of  the  case  appears  to  have 
been  overlooked  by  the  Judge  of  the  Lower 
Appellate  Court.  I  think,  therefore,  that 
the  case  must  go  back  in  order  that  this 
point  may  be  considered  and  it  may  be 
found  whether  the  plaintiff  has  brought 
herself  within  the  conditions  which  I  have 
stated,  because  if  she  does  not,  I  think  the 
suit  must  be  dismissed.  It  will  be  remand- 
ed, therefore,  for  a  new  trial  to  the  Zillah 
Court,  and  that  Court  will  take  it  up  oat 
of  its  turn  and  dispose  of  it  with  as  little 
delay  as  possible. 

I  may  observe  that  we  have  not  in  this 
case  had  the  assistance  of  the  vakeel  for 
the  special  respondent,  and  have  had  soma 
difficulty  in  dealing  with  the  matter  in  Us 
absence. 

Macpherson,  J.— I  concur. 
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The  22Qd  June  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  0.  Mac- 
pherson,  Judges. 

Tenants-at-wUl— Aooretions. 

Case  No.  273  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  23rd  Sep- 
Umber  1870. 

Bhuggobat  Pershad  Singh   and  others  (De- 
fendants) Appellants, 

versus 

DoorgBijoy  Singh  (Plaintiff)  Respondent. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Appellants. 

Baboo  Sreenath  Doss  for  Respondent. 

As  between  himself  and  the  zemindar,  a  ryot  is  en- 
titled to  any  aocretion  to  his  holding  formed  by  the 
recession  of  the  river,  and  the  fact  of  his  being  a  mere 
tenant-at-will  does  not  entitle  the  zemindar  to  turn 
him  out  of  the  aocretion  while  he  retains  as  tenant 
the  original  holding. 

Jackson,  J. — The  plaintiff  saed  to  recov- 
er possession  of  96  beegahs  of  land  in  a  deara, 
which  land  he  alleged  to  have  been  gradual- 
ly formed  by  accretion  by  the  receding  of 
the  river  Ganges,  and  as  an  accretion  to  his 
original  holding  of  9  beegahs  and  9  biswas  of 
land  in  the  same  deara. 

The  defendants  are  partly  persons  now 
claiming  to  hold  this  laud  under  lease  from 
the  zemindars,  and  partly  the  zemindars 
themselves. 

It  may  be  mentioned,  although  the  argu- 
ment does  not  turn  upon  that  part  of  the 
allegations,  that  the  plaintiff  is  himself  a  co- 
proprietor  of  the  estate  in  which  these  lands 
are  situated,  and  that  the  plaiutiff  as  well 
as  the  defendants  claim  to  hold,  in  the  way 
of  individual  occupation,  parcels  of  lands 
being  parts  of  that  estate. 

The  plaintiff  alleged  that  he  held  the 
lands  after  accretion,  and  that  such  holding 
had  been  recorded  by  an  Ameen  deputed  by 
the  settlement  officer  ;  and  he  also  referred 
to  certain  disputes  and  a  litigatian  which 
had  gone  on  between  him   and  some  of  the 


defendants  in  respect  of  pnrt  of  these  very 
lands.  He  further  stated  that  a  second 
Ameen  having  been  deputed  by  the  settle- 
ment officer,  he  measured  and  recorded  these 
lands  as  being  held  by  the  defendants  ;  that 
he,  the  plaintiff,  complained  of  these  pro- 
ceedings, but  his  complaint  was  disallowed 
by  the  Deputy  Collector  and  afterwards  by 
the  Collector  ;  that  since  the  recording  just 
mentioned  by  the  second  Ameen,  some  of 
the  defendants  had  been  in  possession  of  the 
lands  and  paid  the  rents  to  the  other  de- 
fendants. 

The  defendants'  case,  generally  speaking, 
was  a  denial  of  the  kasht^  or  holding  of  the 
plaintiff  ;  a  denial  that  the  plaintiff  had  any 
right  to  hold  the  land  as  an  accretion  to  his 
original  holding,  and  an  assertion  of  the 
right  of  the  defendants  in  occupation  who 
were  holding  by  permission  of  the  land- 
lord. 

The  Judge  of  Patna,  Mr.  Ainslie,  before 
whom  this  case  came  on  for  trial,  found  that 
the  ryots  on  the  deara  were  not  liable  to  be 
ousted  at  will,  and  secondly,  that  the  plain- 
tiff was  Aiore  than  a  tenant-at-will:  he 
also  found  that  the  land  in  question  was  an 
accretion  to  the  plaintiff's  original  holding, 
and  he  held  that  by  Article  I,  Section  4, 
Regulation  XI  of  1825,  the  plaintiff  was  en- 
titled to  that  accretion  as  part  of  his  holding, 
and  therefore  considered  that  plaintiff  was 
entitled  to  recover  the  land. 

This  decision  has  been  assailed  wholly 
upon  grounds  of  law.  The  vakeel  for  the 
appellant  has  not,  in  his  argument  before  us, 
touched  the  findings  of  fact  by  the  Judge, 
nor  questioned  the  Judge's  opinion  upon  the 
evidence.  We  must,  therefore,  assume  the 
facts  as  found  by  the  Judge  and  apply  the 
law  to  them. 

It  seems  to  me  quite  clear  that  the  plain* 
tiff's  original  holding  being  assumed  and  the 
land  being  found  to  be  an  accretion  to  that 
holding,  the  plaintiff  is  entitled  to  such  ac- 
cretion by  the  distinct  and  positive  terms  of 
Section  4  Regulation  XI  of  1825. 

Great  stress  has  been  laid  upon  a  recent 
decision  of  the  Privy  Council  in  the  case  of 
Lopez  agaiust  Muddun  Mohun  Thakoor.* 
In  that  ease,  the  Judicial  Committee,  over- 
ruling the  decision  of  a  Full  Bench  of 
this  Court,  determined  broadly  that  a  zemin- 
dar  was  not  entitled  to  claim  lands  as  an 
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accretioD  to  hia  estate  when  such  lauds  are 
capable  of  being  identified  as  a  reformalion 
pf  land  belonging  to  another  owner  upon 
$beif  griginal  site. 

It  appears  to  me  that  that  case  does  not 
apply  to  the  present  circnnistances.  There 
is  no  contest  liere,  to  use  the  words  of  the 
Jadicial  Committee,  **  between  sarface  and 
"  site.''  It  is  not  the  case  here  that  the 
plaintiff  is  claiming  to  recover  this  land  as 
an  accretion  to  his  holding  and  the  defend* 
ants  are  claiming  it  as  a  reformation  on 
their  own  holding  upon  the  original  site  ; 
but  the  defendants  now  in  occupation  claim 
}t  upder  a  title  made  from  the  zemindar. 
It  appears  to  me  that,  as  between  the  ryot 
ftpd  the  zemindar,  if  the  tenant  can  show 
ihat  the  land  in  dispute  is  an  accretion  to 
bis  original  holding  he  is  entitled  to  suc- 
ceed. 

Then  it  is  said  that  the  original  holding 
i^  a  mere  tenancy  at  will  and  that  conse* 
quently  as  the  plaintiff  could  pot  enforce 
B  clftim  to  be  put  in  possession  of  such  hold- 
ing} he  cannot  a  fortiori  be  entitled  to  re- 
cover possession  of  lancl  which  has  accreted 
^0  his  liolding. 

Now,  it  is  not  very  clear  (but  it  is  not 
necessary  to  determine  here)  how  a  party 
who  is  a  joint  owner  of  an  estate  and  in 
possession  of  land  within  the  limits  of  that 
estate,  can  be  called,  in  respect  of  such  oc- 
cupation, a  tenant-at-will  under  the  proprie- 
tary body.  But  however  that  may  be,  and 
assuming  for  the  moment  that  the  plaintiff 
is  a  mere  tennnt«nt-will,  that  will  not  en- 
title the  zemindar  to  dissociate  the  accre- 
tion from  the  original  grant  and  to  turn  the 
plaintiff  out  of  the  accretion,  while  he  still 
retains  as  tenant  the  original  holding  it- 
self. If  the  zemindar  desires  to  oust  the 
plaintiff  from  the  accretion  that  he  holds,  he 
must  do  so  by  attacking  the  original  holding. 
He  has  not  attempted  to  proceed  in  that 
way,  nor  has  there  been  any  issue  whether 
the  semindar  would  be  entitled  to  oust  the 
plaintiff  from  the  holding  or  not.  So  long, 
therefore,  as  the  plaintiff  occupies  his  ori- 
ginal holding,  I  conceive  he  is  entitled  to 
occupy  the  accretion  which  under  the  law 
forms  part  of  it,  and  therefore  he  is  en- 
titled to  be  restored  to  possession  of  it  by 
decree  of  the  Civil  Court. 

^or  these  reasons,  I  think  the  decision 
qf  the  Court  beluw  is  quite  correct  and  that 
the  appeal  ought  to  be  dismissed  with  costs. 

JJacphenon,  J, — 1  concur. 


The  22nd  June  1871. 

Present : 

The    Hon'ble  L.  S.  Jackson   and  A.   6. 
Macpherson,  Judges, 

Wortgraffed  proper ty—Caas«  of  aetion 
— Xiimitation. 

Case  No.  2530  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna^  dated  the  ^nd  &p- 
temher  1870,  affirming  a  decision  of  the 
Sudder  Moonsiff  of  that  District,  dated 
the  27th  June  1870. 

Bam  Dhun  Bhuggut  (Plaintiff)  Appellant, 

versus 

Guneshee  Mahtoon  and  others  (Defendants) 
Bespondents. 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboo  Opendro  Qhunder  Rose  for  Bespond- 
ents. 

The  sale  of  mortgrafred  property  by  the  heirs  of  a 
mortgagee  after  it  has  beea  held  and  enjoyed  by  them 
upwards  of  60  years,  does  not  give  a  fresh  cause  of  ac- 
tion to  the  representatives  of  the  mortgagor.        '    ' 

Jachson^  J. — Ii^  this  cas^  Mr.  TwidaW'f 
contention  is  that  his  client  being  the  re- 
presentative of  a  mortgagor,  and  the  mort^ 
gaged  property  having  been  purchased  bj 
the  defendants  from  the  repiesentatiTes  of 
the  mortgagee,  hi^  cause  of  action  arose  at 
the  date  of  the  purchase,  and  the  timn 
allowed  for  enforcing  that  cause  of  ^^tiofi 
is  60  years  from  the  date  of  the  purchase* 

It  appears  to  me  that  that  contention  ia 
altogether  untenable.  What  the  Leg ish tare 
intended  by  Section  6  Act  XIV  of  1859 
was  to  give  a  cause  of  action  and  to  limit 
the  arising  of  that  cause  of  action  in  the 
case  of  property  which  had  been  pnrchase4 
bond  fide  and  for  valuable  consideration 
from  a  depositary!  trustee,  mortgagee,  or 
pawnee,  for  the  trial  of  which  cause  of  action 
the  ordinary  rule  as  to  moveable  and  im- 
moveable property  would  have  to  be  applied ; 
and  then,  by  way  of  proviso  on  that  rule,  \\ 
was  laid  down  that  in  the  case  of  a  pur* 
chase  from  a  depositary,  pawnee,  or  roortr 
gagee,  no  such  suit  could  be  maintnice^ 
unless  brought  within  the  time  limited  by 
Clause  15,  Section  1,  that  is,  within  60 
years  from  the  time  of  xieposil,  pawn,  or 
mortgage. 

In   the   present  case,  the  mortgage  took 
place  127  years  ago.     Since  that  time  there 
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af  peir  to  have  beeo  eeTeral  purchnsety  and 
it  is  alleged  that  the  latest  pdrchnse  was 
within  13  years  of  ths  suit.  The  Legisia- 
tare  could  nerer  have  intended  to  provide 
that  after  the  heirs  of  the  mortgagee  had 
enjnjed  and  held  the  mortgaged  property  for 
100  years  or  2C0  years,  the  sale  by  one  of 
their  descendants  should  give  a  fresh  caase 
of  actiooj  which  might  be  enforced  within 
60  years,  to  the  heirs  of  the  mortgagor. 

I  think  the  special  appeal  mast  be  dis- 
missed with  costs. 

JUacphersoTif  J, — I  am  of  the  same  opi- 
nion. 


The  22nd  June  1871. 

Present : 

The   Hon'ble  £.  Jackson   and  Onoocool 
Chnnd^r  Mookerjee,  Judges, 

fcanBfer  of  tennreft— Zemindar's  oon- 
sent— Oomashta'ft  receipts. 

Case  No.  233  of  1870. 

Secular  Appeal  from  a  decision  passed,  by 
the  Subordinate  Judge  of  Furteedpore^ 
dated  the  23rd  July  isTO. 

Bhejoburee  Bnnick  (one  of  the  Defetidants) 
Appellant^ 

versus 

Akft  Golam  AH  (Plaintiff)  Respondent. 

Seiboe  ffuree   Mohun    Chuekerbutty  for 
Appellant. 

Baboos  Kalee   Mohun  Doss  and  Romesh 
Chunder  Hitter  for  Respondent. 

The  parchaser  of  a  rjotee  tennre  ia  bound  to  eommti- 
aicate  with  the  zemiiidar  and  obtain  his  consent  to  tbe 
transfer  of  the  tenure ;  without  this  being  done,  a  gomash^ 
ta*8  receipts  of  rent  are  not  binding  on  the  zemin- 
dar. 

Jackson,  J, — We  think  that  it  is  unne- 
^essaryto  call  upon  the  respondent  ip  this 
case.  We  are  pot  satisfied  that  we  ought  to  in- 
terfere with  the  decision  of  the  lower  Court. 

The  Buii  was  brought  to  set  aside  as  in* 
Vftlid  certain  deeds  of  sale,  which  had  been 
ei^ecaied  by  (he  defendants,  tenants,  in 
&vor  ai  one  Bbojohuree  Bunick. 

The  lower  Court,  being  the  Court  of  the 
StibordiAato  Judge  of  Furreedpore,  has  de- 
creed the  piaintifi's  claim,  and  fVom  that 
decision  this  appeal  is  preferred  to  this 
C^iiri. 


The  facts  of  the  case  appear  to  b&  tfaescj 
Defendants  Nos.  2/  3,  4  and  5  are  ryots 
holding  tenures  of  some  extent  and  value 
under  the  plaintiff,  their  zemindar.  These 
tenures  thej  have  sold  to  the  defendant  No« 
1 .  The  sale  does  not  apparently  onrry  with 
it  possession  of  the  tenures,  but  is  entered 
into  with  the  reservation  that  Bliojohuree 
Bunick  shall  allow  these  ryots  to  remain  in 
possession,  he  himself  only  receiving  rent 
from  them.  These  facts  are  not  distinctly 
stated  by  the  defendants,  but  they  have  come 
out  in  the  course  of  the  hearing  of  the  ap^ 
peul  before  us ;  and  there  seems  to  be  no 
denial  that  these  facts  are  the  reA  facts  of 
the  case.  Bhojohuree  Bunick  has  not  paid 
the  real  value  of  these  tenures,  and  we  are 
told  that  he  has  not  done  so  because  he  is 
obliged  under  the  agreement  to  retain  the 
tenants  in  the  same  position  in  which  they 
were  before. 

The  plaintiff  has  brought  this  suit  to  set 
aside  these  sales  as  illegal.  The  questions 
which  were  tried  in  the  lower  Court  were, 
first,  whether  the  defendants  had  been  able 
to  prove  that  the  tenures  of  the  ryots  came 
under  the  description  of  kyamee  and  mokur- 
ruree.  This  the  Judge  of  the  lower  Court 
has  decided  against  the  defendants,  and  it  is 
admitted  here  that  there  is  no  evidence  of 
any  kyamee  mokurruree  jote. 

Then,  seeondly,  it  is  alleged  that  even 
though  they  were  not  kyeraee  jotes,  still  such 
jotes  are  under  the  custom  of  the  country 
transferable.  It  do^s  not  appear  that  there 
has  been  any  evidence  taken  upon  this 
question,  nor  was  that  one  of  the  points 
pleaded  before  the  lower  Court.  And  we 
think  we  may  say  that  even  if  it  had  been 
pleaded,  it  is  impossible  that  there  could  be 
a  custom  to  sell  jotes  without  actual  transfer 
of  the  jotes.  In  this  case,  there  has  been 
DO  actual  transfer  of  the  tenures.  The 
effect  of  the  sale  in  fact  has  been  merely  to 
place  a  middleman  between  the  ryot  and  the 
zemindar. 

Lastly,  it  has  been  contended  in  this  case 
that  the  zemindar  acquiesced  in  these  salesi 
There  is  no  attempt  to  show  that  the  ryots 
went  to  the  semindar  to  obtain  his  acquies- 
ence.  But  it  is  said  that  his  gomashta 
received  rent  for  two  years,  and  that  the 
gomashta  of  the  ijardar  received  the  rent  of 
the  3rd  year.  It  seems  to  us  almost  impossible 
that  the  gomashta  could  have  under  the  cir- 
cumstances received  the  rent.  The  Judge 
of  the  lower  Court  says  that  the  gomashta 
denied  that  the  dakhillahs    put    in    were 
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Bigned  by  him.  We  cannot  find  any  sucti 
denial  apon  the  record.  If  we  bad  found 
any  such  denial,  we  should  have  felt  in- 
diued  to  place  credit  upon  it.  But  even  if 
it  18  the  case  that  the  gomashta  gave  these 
receipts,  we  think  that  such  giving  of  re- 
ceipts by  a  gomashta  for  one  or  two  years 
will  not  bind  the  zemindar.  It  was  the 
duty  of  the  person  who  purchased  the  tenure 
of  the  zemindar's  tenants,  to  have  entered 
into  communication  with  the  zemindar  him- 
self and  to  obtain  his  consent  to  the  transfer 
of  the  tenure.  It  is  quite  evident  on  the 
facts  of  this  case  that  this  transfer  was  made 
in  order  lo  defeat  the  zemindar,  and  that  the 
zemindar  would  not  have  under  any  cir- 
cumstances acquiesced  in  any  such  arrange- 
ment. 

Under  these  circumstances,    we   dismiss 
this  appeal  with  costs. 


The  22nd  June  1871. 

Present : 

The  Hon'ble   G.   Loch    and   G.   C.  Paul, 
Judges, 

Suit— Wortgragree— Uen. 

Case  No.  273  of  1871. 
Special  Appeal  from  a  decision  passed  by 
the  \st  Subordinate  Judge  of  Shahabad^ 
dated  the  30/ A  November  1870,  reversing 
a  decision  of  the  Moonsiff  of  Sasseeram, 
dated  the  24/A  June  1869. 

Ram  Tad  Singh  (Defendant)  Appellant, 

versus 

Lalla  Saligram  Singh  (Plaintiff) 
Respondent. 

Baboo  Doorga  Mohun  Dass  for  Appellant. 

Baboos  Aubinash  Chunder  Banerjee  and 
Annund  Chunder  Ohossal  for  Bespond- 
ent. 

When  a  mortgagee  snes  to  enforce  his  lien  on  proper- 
ty which  has  intermediately  paraed  by  sale  into  other 
hands,  he  is  bound  to  bring  his  action  not  against  ^e 
mortgagor  alone  but  also  against  the  parties  in  posses- 
sion. 

Loch,  J. — On  the  12th  June  1861,  Groo- 
man  Bhunjua  Singh  gave  a  znr-i-peshgee 
lease  for  10  years  for  rupees  3,000  to  one 
Saligram  Singh,  Oogro  Narain  Singh,  and 
Sheo  Buksh  Singh  in  the  following  propor- 
tion, viz.,  Oogra  Narain  six  annas,  Saligram 
8  annas,  and  Sheo  Buksh  Singh  2  annas, 


of  MoQzah  Bardeha,  the  property  now  in 
dispute.  On  the  19th  July  1864  Goomtn 
Bhunjun  Singh  sold  the  whole  village  to 
Gopal  Naraiu  Singh  and  Bheekon  Lall  for 
8,000  rupees,  under  two  kobalahs  bearing 
date  the  19th  July  1864.  Previous  to 
this  sale  to  Gopal  Narain  and  Bheekan 
Lall,  it  appears  that  Gooman  Bhunjon 
Singh  mortgaged  this  property  to  one  Earn 
Yad  Lall  on  the  15th  January  1862.  Bam 
Yad  Lall  brought  an  action  to  recover  the 
amount  due  to  him  in  1865  and  obtained 
a  decree ;  and  on  the  8th  April  1867,  in 
execution  of  that  decree  he  caused  the 
rights  and  interests  of  his  debtor  in  the 
said  property  to  be  sold,  and  purchased 
them  himself.  Subsequently,  in  a  suit 
brought  by  Gopal  Narain  and  Bheekan 
Lall  against  certain  tenants  for  arrears  of 
rent  under  Act  X  of  1859,  Ram  Yad  Singh 
intervened.  His  h)tervention  was  allowed 
and  the  suit  was  dismissed.  The  plaintiffs 
now  bring  the  present  suit  to  recover  pos- 
session, claiming  their  right  to  hold  the 
lands  under  their  zur-i-peshgee  lease.  ^It 
is  contended  by  the  defendant  that  Saligram 
Singh  is  the  son  of  Bheekun  Lall  ;  that 
Oogro  Narain  is  the  brother  of  Gopal  Na- 
rain Singh  y  that  all  their  transactions  are 
joint  ;  and  that  when  the  purchase  in  the 
names  of  Gopal  Narain  and  Bheekun  Lall 
wag  made  on  the  29th  July  1864,  the 
mortgage  in  favor  of  Saligram  and  Oogro 
Narain  merged  therein,  the  amount  of  the 
zur-i-peshgee  lease,  viz.,  rupees  3,000, 
being  credited  as  part  of  the  purchase- 
money.  And  it  IS  contended  tliat  this 
being  the  case,  Saligram  Singh  and  Oogro 
Narain  Singh  have  no  standing  in  Court. 

The  first  Court  dismissed  the  suit.  On 
appeal,  the  Lower  Appellate  Court  consider- 
ed that  there  was  no  proof  whatever  of  the 
3,000  rupees,  the  amount  of  the  loan  to 
Saligram  and  Oogro  Narain  having  been 
credited  as  part  of  the  purchase-money, 
and  it  reversed  the  order  of  the  first  Court. 
The  reasons  given  by  the  Lower  Appellate 
Court  for  the  conclusion  to  which  it  has 
come  are  by  no  means  satisfactory ;  and 
the  Judge  certainly  appears  to  have  missed 
one  or  two  of  the  chief  points  in  the  case. 
The  first  point  which  he  ought  to  have  dis- 
posed of  was  the  allegation  made  by  the 
defendant  that  Saligram  Singh,  Oogro  Na- 
rain Singh,  Gopal  Narain,  and  Bheekun 
Lall  were  in  fact  all  one  in  their  trnnsac- 
tioos.  Secondly,  he  has  made  a  mistake  in 
rejecting  the  evidence  of  the  writer  of  the 
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deeds,  vig.^  the  lar-i-peshgee  of  1861  ftnd 
the  kobalah  of  1864,  merely  oo  the  ground 
that  he  was  the  eertmni  of  the  defendant. 
But  the  respondent  in  this  case  in  special 
appeal  is  willing  to  accept  the  allegation 
made  by  the  special  appellant.  He  says — 
admitting  that  Saligrara,  Oogro  Narain,  6o- 
bal  Narnin  and  Bheekan  Lnli  were  all  one 
10  their  transactions  and  that  the  2ur-i* 
peahged  did  merge  in  a  snbseqaent  sate  of 
1864.  and  admitting  also  that  Ram  Tad 
Singn  held,  the  mortgage  deed  bearing  date 
the  15th  January  1862, — ^yet  previous  to  the 
snit  hronghi  by  Ram  Yad  Sif^gh  to  recover 
his  money,  the  whole  of  the  rights  and 
interests  which  Gooman  Bhanjun  had  in 
the  property  passed  under  the  sale  of  the 
19ib  July  1864  to  Gopal  Narain  and  Bhce- 
kun  Lall  ;  and  under  these  circumstances, 
If  Ram  Tad  wanted  to  enforce  his  Hen  on 
this  property,  he  was  bound  to  bring  his 
action  not  only  against  his  debtor,  but  also 
agfiinat  the  party  who  was  in  possession  of 
the  property,  because  at  that  time  the  deb- 
tbjr  had  no  further  rio;ht  or  interest  in  the 
property,  nor  was  he  in  posseasion.  We 
tliidk  that  this  contention  is  good.  And  as 
it  is  clear  that  Ram  Tad  brought  his  action 
merely  against  his  debtor  Gooman  Bhunjun 
Singh,  he  cannot,  under  any  sale  which  took 
place  id  execution  of  a  decree  against  him, 
resist  the  entrance  of  the  plain tifis  both  as 
mortgagors  in  1861  and  purchasers  in  1864. 

We,  therefore,  dismiss  this  special  appeal ; 
hot  as  it  has  been  decided  on  a  point  not 
before  the  lower  Court,  each  party  will 
bear  his  own  costs  in  this  litigation. 


Th6  23rd  June  1871. 

Preseni : 

The  ISon'ble  H.  Y.  Bayley  and  Dvirarkanath 
Mitter,  Judges. 

Molfl-^Xigrlit  to  perform  Foojali. 

Case  No.  202  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  oj  Gya^  dated  the 
22nd  December  1870,  reversing  a  decision 
of  the  Moonsiff  of  thai  District,  dated  the 
2ZrdMay  1870. 

Maharanee  Induijeet  Eooer  (one  of  the 
Defendants)  Appellant^ 

versus 

Cbundemun  Misser  (Plaintiff)  Bespduiint, 


Baboo  Bhowcmte  Churn  Dutt  for  Appellant* 
Bahoo  ZJmbica  Churn  Bose  for  Respondent. 

Tho  owaer  of  an  idol  is  entitled  to  appoint  any  body 
he  likea  to  perform  its  poojah ;  the  mere  fact  of  a  pait|r 
and  his  ancestors  having  done  so  for  a  long  period  creates 
no  right  in  bis  fkvor. 

Mitter,  c/.— This  was  a  suit  instituted  by 
the  plaintiff,  now  respondent  before  us,  to 
establish  his  exclusive  right  to  perform  the 
poojidi  of  an  idol  called  Boodhwa  Mohadeo, 
and  to  recover  rupees  33  alleged  to  have 
been  misappropriated  by  one  Debee  Dutt 
who  claims  to  be  the  poojaree  of  the  idol  by 
virtue  of  an  appointment  made  in  his  favor 
by  the  defendant  Maharanee  Indurjeet  £ooer. 

The  defence  set  up  by  Maharanee  Indur- 
jeet £ooer  was  to  the  effect  that  the  idol 
belonged  to  her  and  that  she  was  therefore 
competent  to  appoint  any  body  she  liked  to 
perform  the  poojah. 

Upon  these  pleadings,  one  of  the  issues 
laid  by  the  first  Court  was  whether  the 
asthan  of  the  idol  Boodhwa  Mohadeo  be- 
longed to  the  intervener,  that  is,  to  the  de- 
fendant Maharanee  Indurjeet  Kooer  ;  but 
without  coming  to  any  express  finding  on 
this  point  upon  the  ground  that  the  Maha- 
ranee's title  to  the  idol  was  not  disputed  by 
the  plaintiff*  that  Court  dismissed  the  suH; 
holding  that  a  suit  of  this  description  could 
not  be  maintained  in  the  Civil  Court. 

On  appeal,  the  Subordinate  Judge  has  re- 
versed the  decision  of  the  first  Court  solely 
and  exclusively  upon  the  ground  that  the 
plaintiff  aud  his  ancestors  had  been  perform- 
ing the  poojah  of  the  idol  for  a  very  long 
period  of  time  iind  that  the  plaintiff  was 
therefore  entitled  by  *<  a  customary  right" 
to  perform  the  poojah. 

We  think  this  decision  is  erroneous.  The 
first  point  to  be  determined  in  this  case  was 
whether  the  idol  in  question  belonged  to  the 
defendant  Maharanee  Indurjeet  Kooer  or 
not.  If  this  point  is  determined  in  the 
affirmative  either  upon  the  admission  of  the 
plaintiff,  Of  which,  however,  we  do  not  find 
any  trace  on  the  record,  or  upon  other  legal 
evidence,  it  is  clear  that  the  defendant  Maha- 
ranee Indurjeet  Kooer  would  be  entitled  to 
appoint  any  body  she  likes  to  perform  the 
poojuh,  and  the  mere  fact  that  the  plaintiff 
and  his  ancestors  h&d  been  allowed  to  perform 
it  for  a  long  period  of  time  would  create  no 
right  in  his  faver. 

We,  therefore,  reverse  the  judgment  of  the 
Lower  Appellate  Court  and  remand  the  case 
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.to  that  Court  to  try  tbe  Issue  whether  the 
idol  in  question  belouge  to  Maharanee  Indur- 
jeet  Kooer,  after  giving  to  the  parties  full 
opportunity  to  produce  such  evidence  as 
they  might  consider  necessary.  If  this  ques- 
tion be  determined  in  favor  of  Maharanee 
Indurjeet  Kooer  the  plaintiff's  suit  must  be 
dismissed.  If,  on  the  contrary,  it  is  found 
that  the  idol  is  a  public  idol  and  that  the 
plaintiff  and  his  ancestors  had  been  from 
time  immemorial  performing  the  poojah  of 
the  idol  under  a  sort  of  prescriptive  title, 
the  plaintiff  would  be  entitled  to  a  decree. 

The  costs  of  this  appeal  and  of  the  Lower 
Appellate  Court  will  abide  the  ultimate 
result. 

As  this  case  appears  to  have  been  insti- 
tuted in  1869,  we  thick  the  Subordinate 
Judge  ought  to  take  it  up  out  of  its  turn  and 
decide  it  without  any  unnecessary  delay. 


Tbe  23rd  June  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Withdrawal  of  plaint— Seotion  97* 
Civil  Frooedure  Codo. 

Case  No.  2627  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rajahahye^  dated 
the  18M  August  1870,  affirming  a  deci- 
sion of  the  Subordinate  Judge  of  thai 
District,  dated  the  Sth  February  1868. 

Koomar  Poresh  Narain  Roy  (Defendant) 
Appellant, 

versus 

Ranee  Surut  Soonduree  Debee  (Plaintiff) 
Respondent. 


Baboo  IssuT  Chunder  Chucherbutty  for 
Appellant. 

Baboo  Gopal  Lall  Mitter   for  Etespoadent 

Where  a  plaintiff  aaks  for  permission  to  withdraw  bii 
plaint  saying  that  it  will  be  oat  of  hU  pover  to  addoce 
tbe  evidence,  which  be  points  o^t  as  existing  in  certain 
records,  within  tbe  period  fixed  by  the  Court  for  hear- 
ing the  case,  tbe  Ooart  is  competent,  under  Section  97 
Act  Vni  of  1859,  to  grant  him  permission  to  withdraw 
the  suit 

Kemp,  J. — The  grounds  taken  in  this 
special  appeal  are,  1st, — that  the  order  of 
the  Moonsiff  permitting  the  plaintiff  to  with- 
draw his  case  is  not  iu  accordance  with  tbe 
provisions  of  Section  97  of  Act  Vlll  of 
1859  ;  and  2od,^that  tbe  fiiidiug  of  tbe 
Lower  Appellate  Court  as  regards  plot  3 
is  not  sufficient  to  entitle  the  plaintiff  to  a 
decree. 

On  the  first  point,  a  decision  of  the  Privy 
Council  to  be  found  in  Volume  XII,  Weekly 
Reporter,  page  13,  is  quoted,  but  that  was  an 
appeal  from  a  decision  passed  before  Act  VIII 
of  1859  came  into  operation  ;  and  moreover 
in  that  case  it  appears  that  issues  had  been 
joined  and  the  party  having  failed  to  pro- 
duce the  evidence  which  he  was  bound  to 
produce  in  support  of  the  issues,  liberty  to 
bring  a  fresh  suit  ought  not  to  have  been 
granted. 

In  this  case,  the  plaintiff,  on  a  day  being 
fixed  for  the  hearing  of  the  case,  petitioned 
the  Court  saying  that  it  would  be  out  of  his 
power  to  adduce  the  evidence  which  ha 
pointed  out  as  existing  in  certain  records, 
within  the  period  fixed  by  the  Court  for 
hearing  the  case«  and  he  therefore  asked 
the  Court  for  permission  to  withdraw  his 
plaint ;  and  the  Court  being  competent  under 
the  provisions  of  Section  97  to  grant  the 
permission  asked  for,  did  give  such  permis- 
sion. We  may  also  observe  that  althoogh 
this  case  has  been  twice  remanded^  this 
point  was  not  taken  on  any  of  the  previous 
occasions  when  the  case  was  before  this 
Court,  and  it  is  therefore  overruled. 

On  the  second  point,  it  is  clear  that  the 
Judge  has  come  to  a  decision  upon  tbe  ques- 
tion whether  plot  No.  3  in  dispute  belongs 
to  the  plaintiff's  talook,  and  he  has  clearly 
found  that  it  does. 

We,  therefore,  dismiss  the  special  appeal 
wi)|i  costs. 
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The  23rd  Jane  1871. 

Present : 

Tiie  Hon'ble  F.     B.     Kemp   and    F.    A. 
Glover,  Judges, 

Butwarrab— Section  73  Act  VXZZ  of 
1859. 

Case  No.   16  of  1871. 

Application  for  Review  of  Judgment  pass- 
ed by  the  HoM'ble  Justices  F.  B.  Kemp 
and  F.  A.  Glover,  on  the  25th  February 
1871,  in  Special  Appeal  No.  1997  of 
1871. 

Joy  Eishen   Mookerjee,   Defendant  (Appel* 
lant)  Petitioner, 

versus 

Raj    Eishen  Mookerjee,  Plaintiff  (Respond- 
ent) Opposite  Party. 


The  Advocate' General   and  Mr. 
Twidale  for  Petitioner. 


G.    A. 


Baboos  Bama  Churn  Banerjee  and  Vmbiha 
Chum  Banerjee  for  Opposite  Party. 

In  a  suit  for  a  batwarrah  on  the  allegation  that  de- 
fendant had  encroached  upon  certain  ijmalee  lands,  the 
latter  urged  that  the  said  lands  were  not  ijmalee  but 
the  self-acquired  lands  of  his  (defendant's)  son,  who 
ought  to  be  made  a  party : 

Held,  on  review  of  a  previous  decision,  that  as  the 
8on*8  interest  was  not  adverse  both  to  plaintiff  and  de- 
fendant, unless  the  point  raised  was  cleared  up,  the  but- 
warrsh  could  not  stand,  and  the  son  must  therefore  be 
made  a  party  under  Section  78  Act  VIII  of  1859. 

Kemp,  •/.—This  is  an  application  on  the 
part  of  Baboo  Joy  Kisben  Mookerjee, 
specinl  appellant,  for  the  admission  of  a 
review  of  judgment  of  a  decision  passed  by 
this  Court  on  the  25th  of  February  last, 
affirming  a  decision  of  the  2nd  Subordinate 
Judge  of  Hooghly,  dated  the  20th  of  May 
1870. 

It  appears  that  in  this  case,  the  respond- 
ent, Baboo  Raj  Eishen  Mookerjee,  the 
brother  of  the  applicant  for  review,  applied 
for  a  butwarrah  of  a  smoll  quantity  of  land 
which  he  alleged  to  be  6^  coliahs  situated 
in  the  town  of  Ootterparali.  In  his  plaint, 
he  alleges  that  the  defendant  Joy  Eishen 
bad  encroached  npon  certain  ijmalee  lands 
and  therefore  the  plaintiff  sought  to  have 
a  batwarrah  made.  The  defendant  in  that 
case,  Joy  Eishen  Mookerjee,  stated  that  the 


lands  upon  which  the  plaintiff  alleged  that 
he,  Joy  Eishen,  had  encroached  upon  were 
not  the  ijmalee  lands  but  were  the  self- 
acquired  lands  of  Huro  Mohun,  the  son  of 
Joy  Eishen  Mookerjee,  and  that  Huro 
Mohun  ought  to  be  made  a  party  to  the  suit. 
The  first  Court,  on  this  question '  whether 
Huro  Mohun  ought  to  be  made  a  party  or 
not,  relied  upon  a  decision  to  be  found  in 
Volume  VII  of  the  Weekly  Reporter,  page 
201,  and  ruled  that  Huro  Mohun's  applica- 
tion to  be  made  a  party  must  be  rejected. 
Joy  Eishen  appealed  upon  this  point  and 
his  appeal  was  unsuccessful.  In  special 
appeal  the  point  was  again  raised,  aud  in 
our  decision  we  remarked  that  the  only 
point  pressed  upon  our  attention  was  the 
question  whether  Huro  Mohun  ought  to 
have  been  made  a  party  to  the  suit  under 
Section  73  of  the  Code  of  Civil  Procedure. 
We  were  then  of  opinion  that  it  was  proper 
to  follow  the  ruling  laid  down  in  the  case  of 
Joy  Gobind  Dass  versus  Gouree  Pershad 
Shaha  and  others,  reported  in  Volume  VII, 
Weekly  Reporter,  page  201.  We  were  also 
under  the  impression,  an  impression  which 
has  been  now  removed  after  further  argu- 
ment, that  Huro  Mohnn  claimed  an  interest 
adverse  both  to  the  plaintiff,  his  uncle,  and 
to  the  defendant,  his  father,  and  that  there* 
fore  no  decree  for  partition  of  the  ijmalee 
land  as  between  the  father  and  the  uncle 
could  affect  Huro  Mohun. 

After  hearing  the  arguments  on  both  sides, 
we  are  of  opinion  that  oUr  decision  of  the 
25th  of  February  last  is  incorrect.  It  ap- 
pears that  the  interest  of  Huro  Mohun  is 
not  adverse  both  to  the  plaintiff  and  the 
defendant  in  the  case.  It  is  clear  that 
unless  the  point  is  cleared  up  whether  these 
lands  which  the  plaintiff  alleges  Joy  Eishen 
has  encroached  upon  are  ijmalee  lands,  as 
stated  by  the  plaintiff,  or  the  self-acquired 
lands  of  Huro  Mohun,  as  alleged  by  the 
defendant,  the  butwarrah  which  has  been 
made  on  the  footing  that  they  are  ijmalee 
lands  cannot  stand.  We,  therefore,  remand 
the  case  and  direct  that  Huro  Mohun  be 
made  a  party  to  the  suit  under  Section  73  of 
Act  VIII  of  1859,  aud  a  fresh  decision  in 
his  presence  be  passed. 

The  remaining  ground  of  review  was  not 
pressed  upon  us  when  the  case  was  heard  in 
special  appeal,  and  in  our  order  admictiog 
this  review  we  reserved  our  judgment  ou 
the  2od  ground  until  we  could  refer  to  our 
notes,  and  having  done  so  we  find  that  no 
argument  was  pressed  on 'this  Court   witli 
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refereDca  to  the  second  ground  taken  in 
review,  and  we  therefore  refuse  to  enter 
into  that  ground.  The  cnse  must  be  remand- 
ed for  the  purpose  of  making  Huro  Mobun 
a  party  to  the  suit  and  passing  a  fresh 
decision  in  his  presence. 

Costs  to  follow  the  result. 


The  23rd  June  1871. 

Present : 

The   Hou'ble    6.    Loch    and  Dwarkanatli 
Mitter,  Judges. 

Janirl^  land  —  FosBiDMion  -  Idmitm^ 
tion. 

Case  No.  17  of  1871. 

Special  Appeal  from  a  decision  passed 
hy  the  Judge  of  Bhaugulpore^  dated  the 
5th  December  1870»  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Dis- 
trict, dated  the  17 th  December  1868. 

Bajah  Leelonumd  Singh  dnd  others  (Plain- 
tiffs) Appellants, 

versus 

Mussamut  Basheeroontssa  and  otbeni  (De- 
fendants) Respondents* 

Messrs.  Mun  Mohun  Ghose  and  R.  E. 
Tmdale  and  Moonshee  Mahomed  Yusoof 
for  Appellants. 

Mr,  C.  Piffard  for  Bespondents. 

In  a  sait  for  posawaion  of  jangle  landa«  where  then 
Is  no  proof  of  acts  of  ownennip  having  been  exercised 
en  either  side,  possession  most  be  presumed  to  have 
eontinaed  with  the  person  to  irhom  they  r^fhtftiUy 
belong. 

Mitter,  J. — Wb  are  of  opiqion  that  this 
case  ought  to  be  remanded  to  the  Lower 
Appellate  Court  for  a  fresh  decision. 

The  whole  of  the  Judge's  judgment  is 
Dontaioed  in  the  following  passage  : — 

**Thi8  suit  is  remanded  by  the  High  Court 
^'  under  judgment  dated  ISth  July  1870.  It 
^*^  appears    this    Cpurt    erroiieouslj    wrote 


« *  possession  '  while  |he  context  clearly 
*'  shows  '  title '  the  proper  tenoi  inasmaek 
"  as  the  word  title  was  used  at  the  com- 
«  mencement  of  the  paragraph. 

'<  The  Subordinate  Judge  disbelieved  the 
*'  oral  evidence  in  support  of  possession  for 
"  reasons  duly  set  forth  by  him  ;  aixd  taking 
<*  their  evidence  per  se^  I  see  do  ground  for 
*<  differing  with  him  as  to  the  degree  of  credit 
'*  to  be  attjm^fl  to  it  in  proof  of  possession 
''  so  as  to  remove  the  statutory  bar  to  the 
"  suit.'* 

Assuming,  however,  that  (he  word  **  poe- 
« sessiop  ''  bad  been  nped  by  misti^  for 
the  word  "title**  as  the  Judge  says,  the 
correctness  of  the  order  of  remand  passed 
by  this  Court  ^ould  still  remain  unipi- 
peachable.  The  only  issue  which  the  Judge 
had  to  try  was  that  of  limitation,  and  it  is 
clear  that  a  mere  fiodins;  to  the  effect  that 
the  plaintiff  had  a  title  m  1821  or  even  in 
1837  could  not  possibly  meei  ib^  require 
ments  of  that  issMC. 

But  be  this  as  it  may,  the  Judge  is  wrong 
in  rejecting  the  oral  evidence  produced  by 
the  plaintiff  without  coneidering  that  evi- 
dence in  conjunction  with  the  documentary 
proofs  on  the  record,  and  tbe  probabilities 
arising  from  all  the  surronnding  circum- 
stances of  the  case.  There  was  nothing  in 
the  order  of  remand  to  justify  such  a  course 
of  procedure,  and  we  need  soacoely  any  ih«^ 
it  is  one  by  no  means  caloulated  to  promote 
the  discovery  of  truth.  The  only  satisfac- 
tQry  mode  of  dealing  with  a  disppted  point 
of  fact  is  to  consider  the  full  force  imd  joint 
result  of  all  the  evidence,  direct  or  prea«mp« 
tive,  bearing  upon  that  point,  and  this  pre* 
caution  is  do  where  more  neciBssary  jtban 
in  thie  country  where  oral  evidence  per  se 
is  looked  upon  with  so  much  distrnat.  In 
the  present  case,  the  plaintiffs  have  produced 
a  large  number  of  documents,  consisting  of 
dskhilahs,  farkhuteea,  jumma*bondee  papers, 
and  decrees  of  Court,  to  prove  their  pes? 
session  and  title^  and  there  is  every  reiifOfi 
to  believe  that  if  these  documents  had  been 
considered  in  conjunction  with  the  oral 
evidence  of  possession,  the  Judge  would  not 
have  rejected  that  evidence  without  at  least 
calling  upon  the  defendant  to  rebut  it. 

The  Subordinate  Judge  wbo  tried  thiff 
oase  in  the  first  instanoe  says  <'  plainiiffa  havis 
«<  examined  some  of  iL%  rjots^  but  none  of 
**  these  liave  been  able  to  prodiuoe  their  fK^t- 
'*  Uhs.  In  the  absence  of  potteba  smi  k«hoe- 
**  leute,  ii  is  impossible  0  s^  vbat  lands 
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*'*wefe  cnltiviited  by  the  witoesB^a.  There- 
It  ftMC«k  tbt»  ««ft^  pppitiQtt  of  the  ryots'  holdingfl 
<•  ciinM^t  be  iisoertpiived.  The  receipts  an^ 
f*  farij^  fll^  by  tlkem  prove  orbing  except 
•^  th9t  il^y  ore  ryo^s  and  have  paid  reot, 
^*  biui  of  Unda  %he  poeitloB  of  which  i£  is 
f*  imposaible  te  make  out*  Jhe  mofussil 
f *  papers  filed  ^y  the  putwaree  prove  nothing, 
'*  ler  ip  th^pi  ^l^ere  ia  only  mention  made  of 
**  the  PIKDe9  of  Mio  ryp^  from  which  no>- 
**  thing  in  favor  pf  the  pUi^tiffs  could  be 
f*  deduiDd4,  fpr  they  m*y  be  ryots  of  other 
*'  laade  not  ip  fUap^te." 

JJow,  th#re  i^  P0(h|ng  on  ^he  record  to 
^0^  that  tbeie  ryots  had  any  pottahs  to 
produce,  or  that  th?y  ^^ad  executed  aiiy 
kuhpoleufc9  ip  favor  of  the  plaintifis,  ISo 
Questipn  4ppieiM:a  to  have  been  put  to  them 
pp  tliis  point,  and  we  do  not  see  any  reason 
^hy  the  Sqbor^iui^te  Judge  should  have 
tlirof^rn  ^j  discredjit  upon  their  testimony 
for  ibeir  inability  to  produce  documents,  the 
existence  of  which  has  not  been  proved  in 
any  manner  whatever.  With  reference  to  the 
difficulty  felt  by  the  Subordinate  Judge  in 
ascertaining  the  identity  of  the  lands  re- 
ferred to  by  them,  we  have  simply  to  ob- 
serve that  their  depositions  are  clear  and 
ixpcess  o^  the  point,  and  the  objection 
against  the  mofussil  papers  filed  by  the  put- 
waree  is  completely  removed  by  the  evidence 
oif  the  putwaree  himself,  who  distinctly 
swears  that  the  ryots  whose  names  are  men- 
tioned in  those  papers  are  ryots  of  the  dis* 
piited  lands. 

There  is  another  point  in  this  case  which 
pe^ms  tp  have  been  overlooked  by  both  the 
low?r  Courts,  Tlve  plaintiffs  alleged  that  th^ 
land^  ip  queatiop  had  remained  in  a  state  of 
jaqgle  dpwp  to  the  yei^r  1269,  which  is  well 
without  12  years  prior  to  the  institution  of 
j^his  9pit.  If  this  allegation  is  correct,  the 
Slit  would  not  be  barred  by  the  law  of 
iiipitatipp,  even  if  the  plaintiffs  fail  to  prove 
Ihajt  they  ha4  exercised  any  acts  of  owner- 
ship over  the  disputed  lands,  unless  the  de- 
feiMlaB^  can  otake  out  a  clear  case  of  ad- 
verie  possession  for  more  than  12  years. 
^SeeFull  Benph  Ruling,  Weekly  Reporter, 
Velupae  HI,  page  73).  We  do  not  mean  to 
fisy  that  acts  of  ownership  cannot  be  exer- 
cised pver  jungle  lands,  but  in  the  absence 
of  any  proof  of  the  exercise  of  such  acts  on 
either  ^^de,  the  possession  of  such  lands 
jnast  be  presumed  to  have  continued  with 
the  person  to    whom    they  rightfully  be- 


We  reverse  the  decision  of  thp  Lowet*  Ap- 
jicllate  Gour^t  and  remand  this  cape  to  that 
Court  with  directions  to  try  }t  with  refer* 
euce  to  the  above  remarks*  Cosjts  will  abide 
^he  ultimate  result* 


Thp  24th  June  1871. 

Pre$0nt : 

The    Hon'ble    E.    Jackson    and   Onoooool 
Chunder  Mookerjee,  Judges, 

Breach  of  oontraot^Forfeltore— Zl9«> 
preefor  <)aiioeli|Eieut  pf  ^e^sft— Bze- 
cntion— Posaesftion. 


Case  No.    103    of    1871 
1859. 


under  Act  X  of 


Special  Appeal  from  a  deeinen  jMu$ed  by 
the  Judge  of  Tipperah^  dated  the  Srd 
November  1870,  reversing  a  decision  of 
the  Deputy  Collector  of  that  District, 
dated  the  2Sth  July  1870. 

Mahomed  Faez  Chowdhry  (Defendant)  Ap' 
pellamiy 

versus 

3hlb  Doolaree  Tewaree  (Plaintiff)  Respond* 
ent. 

Babqos  Chunder  M^dhub  Ghose  a^d 
Bomesh  Chunder  Mitter  for  Appellant. 

Baboos  Sreenath  Dass,  Mohinee  Mohun 
Roy  and  Rebutty  Chunder  Banefjee  fpr 
Respondent. 

Every  breach  of  an  agreement  for  a  leMo  dofa  not 
entail  forfeiture  of  the  lease,  bat  where  forfeiture  is 
provided  as  the  penalty  for  breaah  of  a  particidar  clause 
it  may  be  enforced  for  snoh  breach. 

A  decree  for  canoelment  of  a  lease  is  Tirtaa|Iy  one  for 
pDssessioo  in  supersession  of  that  lease,  and  may  be  so 
executed  by  a  Court  under  Act  X  of  1859  by  which  it 
1  hffbfftpB^f^ 
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Jackson,  J. — The  plain  tiff  has  preferred 
ibis  sait  under  Clause  5  Section  23  Act  X 
of  1859,  to  cancel  a  lease  which  he  granted 
in  the  name  of  Gooroo  Churn  Dasa  to  one 
Bliyrub  Cbunder  Chowdhry,  whose  rights 
under  the  lease  had  been  afterwards  sold  in 
execution  of  decree  and  had  been  purchased 
by  the  defendant  Mahomed  Faez  Chowdhry. 
The  plaintiff  alleged  that  the  defendant  had 
broken  a  clause  of  the  lease  under  which 
the  lessee  had  been  forbidden  to  sub*let  by 
giving  a  kut-ijarah  to  one  Fara  Gazee,  and 
that  as  it  had  been  distinctly  contracted  by 
the  lease  that  if  any  sub-lease  was  given  the 
lease  would  be  liable  to  be  cancelled,  the 
plaintiff  was  now  entitled  to  have  the  lease 
cancelled  and  to  obtain  possession  of  the 
lands. 

The  first  Court  held  that  the  Revenue 
Courts  had  no  jurisdiction  in  a  suit  of  this 
description.  The  Judge  also  doubted  whe- 
ther the  Revenue  Courts  had  jurisdiction 
to  do  more  than  cancel  the  lease,  but  on  the 
plaintiff  stating  that  he  was  willing  to  take 
a  decree  for  the  cancel  men  t  of  the  lease, 
the  Judge  decided  that  he  had  jurisdiction 
and  proceeded  to  try  the  question  raised  be- 
tween the  parties.  Ue  found  that  it  was 
not  denied  that  a  sub-lease  had  been  given 
and  that  there  was  a  clause  in  the  lease  de- 
claring it  liable  to  be  cancelled  if  a  sub-lease 
WAS  given.  He,  therefore,  decreed  the  plain- 
tiff's claim. 

On  special  appeal,  it  is  contended  that  it 
is  not  every  act  contravening  the  terms  of 
a  lease  which  will  entail  a  forfeiture  of  it ; 
that  the  plaintiff  must  show  that  he  has 
suffered  some  injury  by  the  breach  ;  that 
the  plaintiff  waived  his  rights  under  the 
lease  when  he  received  rent  from  the  lessee 
after  he  had  become  aware  of  the  breach. 
In  support  of  ihe  first  of  these  contentions, 
the  precedent  of  this  Court  at  page  31,  Act 
X  Rulings  of  the  Gap  Number  of  the 
Weekly  Reporter,  has  been  referred  to.  In 
that  case,  it  is  said  that  although  a  sub-lease 
was  given  against  the  agreements  entered 
into  by  the  lessee,  still  the  Court  held  that 
the  lease  was  not  forfeited.  We  find  that 
in  that  instance  it  was  held  that  no  real 
sub-lease  had  been  given  ;  that  the  lessee 
still  remained  in  possession  of  the  lands, 
although  he  had  entered  into  a  contract 
with  a  third  party  regarding  the  profits  he 
derived  from  the  lease.  The  case  in  ques- 
tion  cannot  therefore  be  considered  in  point. 
But  it  is  also  not  certain  that  it  is  in  point 
ia  one  essential  fact.    In  the  lease  in  this 


case  the  clause  distinctly  stated  that  if  a 
sub-lease  was  given,  the  plaintiff  could  cancel 
the  lease  and  re-enter  into  possession  or 
make  other  arrangements  for  the  lands.  In 
the  lease  in  that  case,  it  is  not  clear  from 
the  report  that  any  special  penalty  was 
stated  for  a  breach  of  that  clause  of  the 
lease.  We  agree  with  the  general  principle 
enunciated  in  the  precedent  referred  to,  that 
it  is  not  every  breach  of  an  agreement  for 
lease  which  entails  a  forfeiture  of  the  lease. 
For  instance,  a  breach  of  the  covenant  to 
pay  rent  on  a  certain  day  would  not  of  itself 
entail  a  forfeiture,  though  if  it  could  be 
shown  that  the  payment  on  that  particular 
date  was  of  the  essence  of  the  agreement, 
that  such  payment  was  required  for  a  special 
purpose,  and  that  there  was  a  distinct  clause 
that  if  such  payment  was  not  made  on  such 
particular  date  the  lease  would  be  liable  to 
be  cancelled— then  I  am  inclined  to  think 
that  even  a  breach  as  to  the  payment  might 
entail  a  forfeiture  of  the  lease. 

The  pleader  for  defendant  referred  as  to 
the  principle  of  Equity  Law  on  this  point 
in  Story's  Equity  Jurisprudence.  He  stated 
that  it  was  there  laid  down  that  if  money 
would  compensate  for  the  injury  sustained 
by  the  lessor  and  compensation  would  be 
given,  in  such  cases  a  breach  of  the  lease 
would  not  entail  a  forfeiture. 

If  we  apply  that  rule  to  this  case,  it  is 
clear  that  no  compensation  could  be  given 
in  such  a  case  as  this.  No  money  injury 
has  been  sustained.  The  injury  is  not  one 
which  can  be  calculated  by  any  sum  of 
money.  There  may  be  numerous  reasons 
for  a  refusal  to  allow  of  sub-lettiug.  Such 
reasons  are  not  generally  recorded,  but  they 
can  easily  be  imagined  by  any  person  aecas- 
tomed  to  deal  with  such  matters.  The 
plaintiff  may  be  willing  to  sub-let  to  ooa 
person  who  will  c wllect  the  rent  from  his 
ryots  obtaining  a  fair  profit,  but  he  may  ob- 
ject that  two  or  three  sub-lessees  may  also 
be  introduced  to  obtain  further  contributions 
from  the  ryots.  Whatever  may  bo  his 
reason,  the  clause  in  the  lease  is  clear,  and 
the  penalty  for  breach  of  that  clause  is 
provided.  The  plaintiff  is  entitled  to  en- 
force that  agreement  and  to  cancel  the 
lease. 

As  to  the  waiver  by  the  plaintiff,  it  does 
not  appear  that  this  was  urged  before  the 
Judge,  and  it  does  not  appear  that  there  hns 
been  any  such  receipt  of  rent  as  would 
amount  to  a  waiver.  No  dates  of  receipt 
[  of   rents  ar^  stated,  and  it  is  clear  apoa 
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these  prooeediogs  thai  the  plaintiff  did  not 
delay  to  enforce  his  rights  under  the  agree- 
xoent  of  the  lessee.  There  was  an  attempt 
to  make  out  that  the  present  lessee  was  not 
bound  by  the  terms  of  the  original  lessee, 
hot  it  18  clear  that  he  was  and  that  he  con- 
sidered himself  bound  by  them.  If  not, 
even  the  amount  of  his  rent  was  not  settled, 
but  it  is  certain  that  he  paid  the  rent  as  in 
the  lease. 

We  think  that  the  determination  of  the 
Judge  18  correct,  and  we  dismiss  the  appeal 
of  the  defendant. 

The  plaintiff  has  taken  a  cross-appeal  to 
the  effect  that  he  should  have  a  decree  both 
for  cancelment  of  the  lease  and  for  posses- 
sion ;  that  he  was  ready  to  take  a  decree  for 
cancelment  of  the  lease,  if  he  would  obtain 
no  further  relief,  but  that  the  one  relief  in 
law  involFed  the  other.  Against  this, 
Baboo  Romesh  Chunder  Mitter  for  defend- 
ant urges  that  under  the  words  of  the  law, 
though  a  suit  for  cancelment  of  a  lease  can 
be  brought  under  Act  X  of  1869,  no  men- 
tion is  made  in  the  law  for  the  giving  of 
possession.  He  admits  that  if  a  decree  was 
obtained  to  eject  a  ryot,  it  might  be  also  a 
decree  for  possession  ;  but  he  says  that  this 
cannot  be  done  in  a  decree  for  cancelment 
of  a  leasCi  that  the  decree-holder  cannot 
then  and  there  obtain  his  full  remedy,  but 
he  must  bring  a  fresh  suit  in  the  Civil  Court 
for  possession.  We  can  see  no  difference 
in  the  two  suits,  and  it  appears  to  us  that 
io  both  cases  the  plaintiff  is  entitled  as 
against  the  party  sued  to  obtain  possession. 
A  decree  for  cancelment  of  the  lease  is  vir- 
tunily  a  decree  for  possession  in  supersession 
of  that  lease.  And  to  us  it  appears  ridi- 
eulous  to  hold  that  the  Act  X  Court  has 
not  authority  to  execute  its  own  decree,  but 
that  (he  successful  decree-holder  must  apply 
to  the  Civil  Court  to  execute  the  decree  of 
the  Revenue  Court.  In  the  precedent* 
alluded  to  by  the  first  Coui-t  in  this  case, 
the  Court  held  that  the  Civil  Court  had 
jurisdiction,  but  in  that  case  there  were 
other  persons  also  made  parties  to  the  suit. 
The  contest  was  not  confined  to  the  landlord 
and  tenant  only,  and  when  third  parties  are 
made  defendants  the  Revenue  Courts  have  no 
longer  jurisdiction,  but  it  lies  with  the  Civil 
Courts.  We  would  give  the  plaintiff  a  decree 
to  recover  possession  of  the  lands  covered 
by  the  lease  from  the  defendant  ijaradar. 

The  defendant  must  pay  all  the  costs  of 
this  litigation  in  all  Courts. 


IS  W.  E,,  p,  381. 


The  26th  June  1871. 
Present : 

The  Hon'ble  J.  P.  Norman,  OffieiaHng 
Chief  Justice^  and  the  Hon'ble  6.  Loch, 
Judge. 

Blndoo  law^Streed]iaii«-SaooeftBioii. 

Case  No.   1198  of  1870. 

Special  Appeal  from  a  decision  passed  hy 
the  First  Subordinate  Judge  of  24-Ar^tfii- 
nahsj  dated  the  2Sth  March  1870,  revers' 
iug  a  decision  of  the  Moonsiff  of  AH* 
pore,  dated  the  1st  September  1869. 

Judoonath  Sircar  (Plaintiff)  Appellant^ 

versus 

Busunt  Coomar  Roy  Chowdhry  (Defendant) 
Respondent, 

Baboos    Gopal    Lall     Mitter    and     Grish 
Chunder  Ghose  for  Appellant. 

Baboos  Kalee  Mohun   Dass  and  Oopendro 
Chunder  Bose  for  Respondent. 

According  to  the  Hindoo  Law  as  current  In  Bengal, 
the  hashand  is  entitled  to  succeed  to  the  property  which 
a  woman  receives  from  her  father  either  before  or  after 
her  marriage,  in  preference  to  her  brother  or  mother. 

Gorman,  C.  J. — This  is  a  suit  by  the 
plaintiff  who  claims  as  heir  of  his  wife  Pro-' 
sunno  Moyee  to  hare  inherited  certain  pro- 
perty given  to  her  by  the  will  of  her  father 
Huree  Narain  Mitter.  At  the  time  of  the 
death  of  Huree  Narain,  Prosunno  Moyee 
was  married  to  the  plaintiff.  She  died  under 
age  and  without  issue  leaving  her  mother 
surviving  her. 

The  first  Subordinate  Judge  of  the 
24-Pergunnahs,  Baboo  Koylash  Chunder 
Deb,  reversing  the  decision  of  the  Moonsiff, 
Baboo  Sham  Dhun  Mookerjee,  dismissed 
the   plaintiff's  suit. 

From  this  decision  there  is  an  appeal, 
and  the  question  argued  before  us  was 
whether  the  plaintiff  as  the  husband,  or  the 
mother,  of  Prosunno  Moyee  is  the  preferen- 
tial heir. 

The  Subordinate  Judge  referred  to  the 
Vyuvastha  Darpana  of  Baboo  Shama  Churn 
Sircnr,  page  733,  in  which  in  the  order  of 
succession  to  a  childless  married  woman's 
streedhun     given    by    her    parents    before^ 
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mnrriage,  ber  fee  or  grata ity,  or  bestowed 
after  marriage,  tbe  beirs  follow  eacb  otber 
tbus  :— 

1.  Tbe  wbole  brotber. 

2.  Tbe  motber. 

3.  Tbe  ftttber. 

4.  The  busband, 

Tbe  authorities  in  support  of  that  posi- 
tion are  referred  to  ai  pp.  ^20,  721  of  tbe 
same  book. 

TUere  teems  to  be  a  considerabto  lootiflict 
of  opioien  between  writers  on  Hindoo  Law 
whether  tbe  husband  is  entitled  to  socoeed 
to  tbe  property  of  a  ohildless  woman  re- 
ceived from  ber  parents  after  tbo  marriage, 
in  pref^reoce  to  ber  brother,  mother,  and 
father.  The  two  texts  out  of  which  the 
dispute  arises  are  to  be  found  in  tbe  Daya- 
bhaga,  Chapter  4,  Section  3.  Tbe  first 
is  tbe  text  of  Yajnyavalkya^  page  88,  Section 
2  : — "  The  separate  property  of  a  childless 
**  woman  married  in  the  form  denominated 
•*  Brwiima,  or  hi  any  of  the  otber  four  nn- 
*'  blamed  forms  of  marriage,  goes  to  ber 
**  husband." 

We  may  premise  that  tbe  Brahma  form 
of  marriage  is  that  which  at  the  present 
day  is  ordinarily  in  use  amongat  tbe  Hindoos 
of  Bengal,  and  we  think  We  onght  to  pre- 
sume that  the  marriiige  was  according  to 
that  or  one  of  the  four  otber  pure  forms,  in 
.the  absence  orf  any  snggestion  to  tbe  con- 
trary. 

Tbe  passage  of  Yaj  ny aval ky a  above  refer- 
red to  18  found  some  what  differently  trans- 
lated in  Colebrooke's  Digest,  folio  edition, 
Volame  4,  page  309,  Verse  501.  Tbe  trans- 
lation there  given  corresponjds  with  the 
interpretation  put  upon  the  text  in  the 
Dayabbn^a,  paras.  4  and  5,  where  it  is 
said  : — **  It  is  not  right  to  interpret  the  text 
"  as  signifying  thnt  any  property  of  what- 
'<ever  amount,  which  belongs  to  a  woman 
<<  married  by  any  of  those  ceremonies  termed 
**  Brahma,  &o.,  whether  received  by  ber 
^^  before  or  after  her  nuptiaH,  devolves 
**  wholly  On  her  husband  by  ber  demise. 
*^^or  the  terms  etnployed  in  the  text  signify 
^'at  marriages  in  tb6  form  denominated 
*<  Brahma,  &c.,'  indicate  time,''  &c. 

*<  5.  Therefore,  tbe  observation  of  Yishwa- 
«<  rupa  that  the  text  relates  to  property 
<»  reo«>ived  at  tbe  time  of  tbe  nuptids  should 
«  be  respected." 


After  disetufsing  the  socceasion  to  the 
property  of  h  woman  married  in  tbe  Aion 
form,  the  author  in  paragraph  10  whites  >^ 
**B(it  wealth  received  by  a  woman  aft^r  her 
*<  marriage  fVom  the  faimly  of  her  father^ 
*<  of  her  mother,  or  of  her  husband,  goes  td 
'*  her  brothers  (not  to  ber  husband  (ti)  u 
** Yajnyavalkya  declares  'that  which  hM 
« been  given  to  ber  by  her  kindred,  as 
**  well  as  ber  fee  or  gratuity,  and  aaytbinf 
*' bestowed  after  marriage,  her  kinsmen  take 
''  if  she  die  without  issue.*'  (The  same 
passage  from  Tnjnyavalkya  is  to  be  foaod 
in  Colebrooke's  Digest,  Volume  IV,  Verse 
508.)  After  dIstiuSiBing  the  various  texts, 
the  author  at  paragraph  29  says  :— *'  There- 
"  fore,  the  property"  (which  w6  understand  to 
be  property  sudi  as  is  spoken  of  in  para- 
graphs 10  and  13)  '<  goes  first  to  the  whote 
"  brothers  ;  if  there  be  done,  to  tbe  mother  ? 
'*  if  she  be  dead,  to  the  father  ;  bttt  on  failure 
^of  all  these,  it  devolves  on  the  hnsbaaA. 
''Thus  Eatyayana  says  'that  \ifh\ch  hM 
*•  been  given  to  her  by  her  kindred,  goes  eA 
'*  failure  of  kindred  to  her  basband.'  "  thil 
passage  is  referred  to  in  Colebrooke^s  Digest, 
folio  edition,  Volume  IV,  page  317,  note  c* 
Verse  511. 

Tbe  text  of  Eutyayana,  Colebrooke*s 
Digest,  Volume  IV,  Verse  512,  and  the  opi- 
nion of  Rnghuunuduna  mny  be  cited  in 
support  of  the  view  that  tbe  brotber,  mother, 
and  father  inherit  in  preference  to  the  hus- 
band what  was  given  by  the  father  or  mother 
otherwise  than  at  the  time  of  the  nuptials. 

On  the  other  hand,  it  may  be  observed 
that  the  text  of  Men  a,  Oolebrooke's  Digest, 
Volume  IV,  Verse  502,  is  as  follows : — *-It  is 
'*  ordained  that  the  property  of  a  woman 
**  married  by  the  ceremonies  called  Brahma, 
'*  Daiva,  Arsha,  Qandhnrba,  Prignpatya,  shall 
"  go  to  the  husband  if  she  die  without 
"  issuer'^ 

Tbe  text  of  Tajnyavalkya,  as  printed  by 
the  author  of  the  Dayabbaga,  is  equally 
general  in  its  terms. 

In  the  summary  of  Section  J,  Chapter  4 
by  Sreekrishn^,  Dayabbaga,  page  100,  it  h 
said  :— '*In  the  case  of  property   ^Ven  b^ 

(a)  These  words  are  in  brackets  and  are  appareotJr 
an  interpuIatioD.  Against  them  m  the  ddtensMt'hs 
word  "  SfeekriihtM  *',  aS  if  Sf^ekrtslma  in  4e«liflg  witi 
the  text  had  inserted  thefla.  If  so*  it  would  seem  is 
show  that  be  treats  the  rule  to  be  that  statea  in  pai%- 
graph  2,  and  paragraphs  5,  1^  arfd  29  to  he  merelr 
parts  of  a  discussion  on  the  trae  meaning  of  the  tsct 
m  i^ragraph  2— not  tbe  actual  opiuious  of  the  autiiot 
of  the  Dayabhagai 
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'*the  father  at  any  otber  time  but  the  wed- 
'' diag,  a  maiden  daughter  succeeds  in  the 
^  first  iDstance ;  next  a  son  ;  then  a  daughter 
*'  who  has,  and  one  who  is  likely  to  have, 
''male  issue  ;  after  them,  the  daughter's  son, 
"  the  son's  son,  the  great-grandson  in  the 
"  male  line  ;  the  son  of  a  contemporary 
"wife  and  her  grandson  and  great-gran d- 
'' SOD  in  the  mate  line;  next  to  them,  the 
"barren  and  widowed  daughters  inherit 
"  together ;  afterwards  the  succession  pro- 
"  ceeds  as  before  described  in  the  case  of 
"  property  received  at  nuptials  denominated 
**  Brahma,  &c. ;  that  is  to  say,  the  order  of  suc- 
*' cession  is  husband,  brother,  mother,  and 
"father." 

The  same  author,  Sreekrishna,  at  page  57 
of  the  Daya  Krama  Sangraha  translated  by 
Wynch,  speaking  of  the  property  of  a  woman 
not  received  by  her  at  her  nuptials,  says  :— - 
"Id  default  of  successors  including  the 
"barren  and  widowed  daughters  the  sue* 
"cession  devolves  in  due  order  by  the  rule 
"  of  analogy  as  in  case  of  wealth,  received 
"at  nuptials,  viz.f  on  the  woman's  husband, 
"  brother,  mother,  and  father,  if  she  were 
"  married  according  to  any  of  the  five  forms 
"  denominated  Brahma  and  the  rest :  or  if 
"  she  were  married  according  to  any  of  the 
"  four  styled  Asura,  &c,  on  her  mother, 
"  father,  and  husband." — ^And  again  of  se- 
parate property  when  given  to  her  by  her 
father  whether  at  the  time  of  the  wedding 
or  antecedent  or  subsequent  to  it,  after  enu- 
merating the  heirs  down  to  barren  and 
widowed  daughters,  he  says  the  "  son  and  the 
"  rest  sacceed  as  in  case  of  property  received 
"at  nuptials." 

Ifacnaghten  in  I  Hindoo  Law,  page  40, 
adopts  the  view  taken  by  Sreekrishna. 

Sir  Thomas  Strange  in  a  note  prints  the 
summary  of  Sreekrishna  as  containing  a 
statement  of  the  order  of  succession  amongst 
the  several  heirs  with  whom  we  are  con- 
cerned. 

Baboo  Frosnnno  Coomar  Tagore,  in  a 
''  Table  of  succession  according  to  Hindoo 
Law  as  prevalent  in  Bengal,"  sets  the  heirs 
of  a  woman's  streedhun  from  husband  to 
father  in  the  following  order  : — After  dis- 
tioguishiog  between  Yautaka  property  which 
a  woman  receives  at  the  time  of  her  nuptials, 
Pitridattia  that  which  a  woman  receives  from 
her  parents  either  after  or  before  her  marriage, 
Anwadhya  or  Sulko  that  which  she  receives 
from  her  parent's  kindred,  her  husband  or 
froip  his  relations  after  marriage,   &c.,  and 


Ayutakii  that  which  she  receives  from  her 
S'>n,  puis  these  heirs  in  the  following  order  : 
husband,  brother,  mother,  father,  (b). 

Baboo  Gopal  Lall  Mitter  informs  us  that 
in  the  Dya  Tatwa  it  is  laid  down  that  as  to 
property  of  a  woman  received  from  her 
father,  the  husband  succeeds  in  preference  to 
the  mother. 

On  the  whole,  we  are  of  opinion  that  we 
are  bound  by  the  construction  put  on  the 
texts  by  Sreekrishna,  and  that  we  must  pro- 
nounce that  according  to  the  Hindoo  Law  as 
current  in  Bengal,  the  husband  is  entitled 
to  succeed  to  the  property  which  a  woman 
receives  from  her  father  either  before  or 
after  her  marriage,  in  preference  to  her 
brother  or  mother. 

The  result  will  be  that  the  decision  of 
the  Subordinate  Judge  will  be  reversed  and 
that  of  the  first  Court  restored  with  costs 
in  all  the  Courts. 


The  27th  June  1871. 

Pre$ent : 

The  Hon'ble  H.  Y.  Bayley  and  Dwarkanath 
Mitter,  Judges. 

Admlflsionof  a  Pleader— Walioiiiddan 
baw— Pre-emption. 

Case  No.  209  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya^  dated  the 
SOth  November  1870,  affirming  a  deci" 
sion  of  the  Moonsiff  of  that  District^ 
dated  the  2nd  May  1870. 

Hur  Dyal  Singh  (Defendant)  Appellant, 

versus 

Heera  Lall  (Plaintiff)  Respondent. 


{h)  Iq  the  text  of  this  book,  ptn^^ph  XY,  page  14, 
the  brother  is  placed  before  the  liasbuid,  and  boubefore 
the  mother ;  but  this  is  an  evident  mistake,  probably  a 
mere  blunder  of  the  printer,  which  escaped  obserratiMi 
when  the  proofs  were  being  corrected. 


Digitized  by 


Google 


lo* 


Civit 


rm  WE^iilr  fefepoiiTBii. 


Rulings.     [Vol.  XVt. 


MooHihee  Mahomed  Yu$oof  for  Appellant. 

Baboo  Sil  Madhub  Sein  for  Bespon^eut. 

The  tnlk  of  law  id  t6at  «  jadgm^t  d^ibemtelf 
ftecbrding  tlie  admission  of  a  pleader  most  be  taken 
i»  colrrect,  nnfe^s  it  ie  contradicts  by  aii  affidavit  or 
the  Judge's  own  admission  that  the  record  he  ibade  -ntk 
wrong. 

h  co-paroener  has  a  higher  right  of  jre-emption 
than  a  neighbour,  and  there  is  nothing  in  the  Maho- 
medan  lilw  to  prevent  his  enforcing  his  right  when  the 
i>nrchaser  happefns  to  be  a  neighbobr; 

Baifley^  J. — We  tliink  tUia  special  appeal 
must  be  disraisBed  with  costs. 

The  plniDtiff  sued  as  i^liAfe^  khuVlt  t6k 
t^OBseesioD  of  a  4  annas  share  of  certain  pro- 
pertj. 

The  defendant  aisd  claimed  lo  bb  a  pur- 
chuser  of  the  said  property. 

The  first  Court  found  that  the  statement 
of  the  defendnnt  in  regard  to  his  heing  a 
shnre-holdei;  of  the  mou2uh  in  suit  wns  not 
proved.  The  first  Court  also  found  that 
the  plaintiff  had  proved  and  it  was  not  de- 
nied tlint  fill  the  prelimibaries  for  pre-emp- 
tion had  bten  duly  performed  by  him  and 
gave  the  pUititiff  a  de<ifee. 

On  appeal,  the  Lower  Appellate  Court  re- 
corded as  follows  : — **  During  the  trial  of 
"  ihfe  ebll,  the  pleaders  for  the  appellant 
<<  admitted  that  the  defendant,  appellant,  has 
''  no  share  and  partnership  in  mouznh  Go- 
•*  peeburna  and  Uere/ore  he  is  not  a  shafee 
**  khuleety  but  the  nppellantis  a  share-holder 
•*  of  lot  Makrow  in  which  is  included  mou- 
*' zlih  Gopeehi'tr'na  ;  that  the  a{)pelihnt  is 
**  n  share-holder  of  mouzahs  adjoining  to 
•*  Gopeeburna,  and  therefore  the  derendant, 
'^  appellant,  Is  a  fehafee/ar;  bnt  ^hen  the 
«*  sUafeV/ar  has  already  purchased  the  pro- 
"  perty  claimed  under  right  of  pre-emption, 
**  then  the  plaintiff  who  is  shafee  khuUit 
"  has  no  right  of  prioiity  left  in  it."  In 
i\M  Vi^w^  the  Lower  Aj^pellatb  C^urt  dis- 
missed the  appeal  and  affirmed  the  judg- 
ment of  the  first  Court. 

In  special  appeal,  three  grounds  have  been 
urged  beforb  ns.  The  Jir$t  is  thai  upon 
the  finding  of  the  Lower  Appellate  Court, 
ih6  ftbpelkni  is  h  shafee  jd}r^  and  Iherefore 
jtli'e  plaintifi^is  buit  must  be  dismissed  as  the 
MahomlB^an  law  of  |Te-emption  does  not 
apply  to  a  case  in  tVhich  tliD  pttri6tiiAi9fer  \^ 


not  a  stranger  biit  who  is  eliihef  a  bhtfee 
khulltt  or  shafleeyar,  and  Weekly  itepofUr^ 
Volume  Vll,  pnge  26b,  Is  cited  in  Aappdrt 
6f  the  cofatehiioh.  This  pl^a,  il  jr^cfea  to 
ds,  id  liiore  ingenious  and  Uthnical  thlin 
correct  or  proper.  The  Question  in  Voluibe 
yil,  Weekly  RepOitei-,  png«  26d,  trai  hot 
whether  a  shafe^  khutltt  hsd  pribrliy  oVer 
a  sbrffee  jair  as  betwfeefa  the  t^6,  but  Wh'e- 
thei'  either  iii  that  ca^e  had  fi  rlj^ht  lo  pre- 
emption. Thii^,  ad  ther^  Was  nb  queiti6a 
there  ^s  hetWeen  li  shAfee  khidtii  tiid  a 
shafee  jdr  (as  hits  been  decided  by  the 
LoWei*  AppellaJte  Codrt  iti  this  cade)  t lid  cttse 
Cited  does  hot  a^Yply. 

Tiie  Becond  ground  taken  is  that  the  Lower 
Appellate  Court  is  wrong  in  holding  that  the 
special  appellant  was  not  a  shafee  khullH 
but  a  shnfee  jar  ana  that  he  being  really  a 
shafee  khulHt,  the  plainti^'s  suit  should  ba?e 
been  dismissed. 

We  have  lAli^tady  citfed  in  full  th^  record^ 
judj^nieiit  of  iiie  Lower  Appellate  Court 
which  ttibst  clehMy  siateh  thAt  Ui^  ^iWadfer 
A)t  ih^  at)pell^dk  dihrl^d  n6  clHIW  Al  blidlbe 
khkilPii  either  fbi*  i\i^  Whdl^  or  h  f)dHibU  b'r 
the  hppeiidiig'^S,  bUi  laid  hid  h\k\)ii  %iiMf  on 
thi^giH)und  bf  b6ln]^  tt  ih%k\&  jnr.  The  hile 
of  lil^isUthta  judgmeht  deliberiltdj^  he- 
Cofding  th^  hdini^sloii  of  ft  plehdyh  is  to  be 
trikeii  as  fcoirect  unleds  it  i6  c^h^fiAdHJted  by 
iiij  ilifidovlt  or  the  Jtidg^'s  oivti  adWid^^ 
fiioii  ihtlt.  the  ypcoid  he  tnhdi  Wdd  Wrdfa^ 
NWtottly  has  this  nOl  be^ri  don^  iil  this  cis^, 
but  ft  cl^ar  st^t^hietit  whs  iikiiA^  tbftt  thi 
appellniU  was  a  dhikfee  jar;  liud  h^H  (te^y 
improperly  we  think)  an  attempt  ifM  be^n 
made  to  set  up  quite  a  u^w  case  on  the 
ground  that  ali hough  it  was  a()iuitted  in  the 
Court  below  that  the  appellant  was  not  a 
shafee  khulltt  and  as  distinctly  admitted  that 
he  was  a  shalee^ar,  being  third  in  the  order 
of  preference  as  enumerated  ib  MacnaghtM 
on  the  Mahomedan  Ldw,  page  48^  oa  tho 
chapter  of  pre-emption,  siill  he  was  id  rea^ 
lily  a  shafee  khulltt  as  to  portion  of  the  pro- 
perty. This,  we  observe,  is  in  the  first 
place  opposed  to  the  statements  that  the 
special  appellant  made  tefore  the  firiji  Court 
in  bis  written  statement;  and  in  the  next 
place  it  is  opposed  to  the  admission  msde 
before  the  Lower  Appellate  Court  that  he  was 
a  shafee  jar. 

On  (hie  qut&Stion  of  this  priori^^  bf  tM 
clhim  of  ft  shrifee  khullir,  It  is  ch>ah  bta  k*^ 
f^renbfe  to  Hamilton's  Bedaya,  LdudOb  etfi- 
ilbii,  Chlipi^t-   I,  that  the  lital^ini  th^i^  hlJ 
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dowo  is  that  "  a  partner  ip  the  thiog  itself 
"  ^as  ^  superior  righf  tp  piie  whq  is  only  a 
"partner  in  its  appendages  ;  and  a  partnier 
*'  10  the  appendages  of  the  property  preced^f 
"  a  neighbour ;  *'  and  reasons  are  given  for  that 
role.  ' 

Tfee  f^fd  gr<)up4  U»^9ff  ?8  th^^  ^he  Lowe^ 
^pgi^l^^  Court  has  ii^os^  a^t^itrarily  deaU 
fifjl  tl^  apppU^pt's  eviijence  tp  prove  th^ 
C9q9^i)^  of  tj^e  plaintiff  tp  his  purchase,  a^d 
tli^l  suet)  evi^ef^ce  has  been  f'e|ect^|d  for 
f^^ipni  v^hjc^  are  ^ot  valid)  in  law* 

Novv"  the  Lower  Appellate  Court  says  that 
it  does  not  believe  the  oral  evidence  adduced 
hy  the  special  appellant.  The  question  of 
tlie  weight  of  evidence  is  entirely  for  the 
Loirev  Appellate  Court  to  d6cide,and  it  is  not 
for  lis  sitting  in  special  appeal  to  say  that 
the  Lower  Appellate  Court  is  wrong  in  law 
in  i^t^ching  greater  weight  to  thp  e^idepce 
of  Of  e  side  tliaQ  to  that  of  the  other,  pr  in 
disbelieving  a  certain  w'^tness  whic^  it  is 
contended  it  ought  ^o  have  believe^. 

We  think  there  is  no  ground  whatever  for 
this  special  appeal  and  that  this  appeal 
must,  therefor^,  be  dismissed  wij^h  costs. 

We  take  the  opportunity  here  to  add  with 
regrjet  ^h:it  pAeaders  ahpulU  itnderstai^d  that 
they  owe  a  duty  to  the  Coitrt  aa  they  do  to 
their  cliouts,  viz,\  that  they  should  place  their 
case  before  this  Court  exactly  in  the  same 
shape  as  they  did  before  the  Loy^er  Appellate 
Court,  uuless  they  can  prove  most  satisfac- 
torily that  the  record  of  any  admission  by 
any  party  has  been  wrongly  made  by  the 
Lowe^  Ap^lli^te  Court. 

In  special  appeal,  we  have  simply  to  see 
whether  the  Lower  Aj) pel  late  C9urt  has  erred 
io  law  upon  the  facts  and  upon  the  plead- 
ingtt  as  they  are  put  by  the  pleaders  before 
that  Court,  <ind  if  those  facts  and  proceed- 
ings are  entirely  changed  and  put  otherwise 
thi^n  they  are  before  us. 

Milter^  t/l-r-I  am  of  the  same  opinion. 
It  IS  beyond  all  doubt  that  a  co-parcener 
has  a  higher  right  of  pre-emption  than  a 
neighbour,  and  there  is  nothing  in  the 
Mahomedau  law  to  shew  that  a  co- parcener 
cannot  enforce  )iif  j^ight  of  pre-emption 
when  the  purchaser  happens  to  be  a  neigh- 
bpar.  Qn  the  cpj^itr^ry,  tb^  prii?cipje  tipon 
which  the  li|w  of  pre-emption  is  based  ap- 
pears to  he  clearly  applicable  to  such  a  case. 
Die  oiher  grounds  are  futile. 


T(ie  28th  June  187L 
Present  : 


The 


A.  G. 


Hon'ble    L.    S.  Jackson   and 
Macpherson,  Judges* 

Remand— Witneftseft—Aot  Z  of  18€7— 
foU#otar— Jnr4aAlo|lpi». 

Case  No.  208  of  1871. 

Regular  Appeal  from  a  decision  passed  bj^ 
ih^  first  Subordinate  Judge  of  S&aha^ 
bad,  dated  the  3Qth  Julj^  1^70. 

Ra^n  Jewun  Singh  (one  of  the  Defendants )[ 
Appellant^ 

versus 

j^adha  Ptirshad  Siu|h  (Plaintiff)  Be- 
spondent. 

Air.  B.  C.  Marindin  for  Appellant. 

Mr.  C.  l(Hffar4  (or  Besppndept. 

Where  on  a  case  coming  on  for  hearing  before  a  Court 
to  which  it  ha4  been  remanded,  the  Judge  observeU 
tbajt  (he  evidence  of  w^nes^  would  be  pnnec^aaary. 
the  declaration  was  held  to  nave  sufficiently  ju^ti'fiea 
the  plaintiffs  in  making  no  further  appKcatioo  for  a 
si^^o^np  on  thei^  yriti^e9ses. 

An  award  of  the  Collector  under  Act  I  of  1847  in 
r^f pect  of  boun^riea  \j\  not  i^QfJit  evei^  though  undis- 
turbed un  appeal;  nor  is  he  competent  to  ao  more  ihao 
demarcate  by  visible  and  taugSUle  marks  the  boundaries 
between  estft^s  an4  fields. 

JagksoHf  /.— Th|B  position  in  which  this 
case  finds  itself  is  eixtreinely  unfortunate. 
The  case  has  been  once  already  before  this 
Oouri,  and  was  remanded  with  a  number  of 
other  cases  by  an  order  of  a  Division  Bench 
ma^e  on  the  26th  April  1869,*  by  which 
order  the  case  was  seat  back  to  the  Court 
below,  beioff  ilie  Oourt  of  ihe  Subordinate 
Judge  of  Shahabad,  for  trial  on  ihe  mertta. 
^he  ji^dg^ept  w^c^  ^a?  followed  by  (hat 
ord^r,  disponed  of  c^tain  questions  of  lin^il; 
auon  v^  wiuc^  tl^^  Couri  ,bel9w  ht^d  hisl4 
^hi^  ^n4  pther  st^it^  ^  ^p  bfit^red. 

Upon  the  case  going  ba^ck  to  the  Subor- 
dinate Judge,  it  cnme  on  for  hearing  before 
Mf*  Q^  Costa,  wl\o  no\y  l^ol4s  ^hat  office.  It 
9Ppeav?  ^hf t  (\ie  parties  had  previously  p)|( 
in  <^pcunxeni^ry  evi^^Qce,  &Qd  they  Yfpff^ 
allowed  by  the  reipaad  orde^  to  add  19  th/if 
evideucQ  t  ^ui  tl^e  plaintiff  a/a4  th^  defend* 
ant  both  propofe<^  19,  ci^W  evidence  to  p^^Vj^ 
the  facts  whicl^  they  respectively  ^Ijege^ 
T^e  Sul,^r4inate  Ju^g^,  hoT^vever,  desir^  (9 
h9l^d  au|  enauiry  by  i^n  Ameen,  and  die^yte^ 

♦  U  V-  R.,  p.  8^?. 
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an  Ameea  accordingly  ;  and  thereupon  the 
plaintiffs  requested  that  the  sammons  to 
their  witnesses  might  stand  orer  until  «fter 
the  Ameen  should  have  made  his  report. 
That  was  in  Aagust  1869.  This  application 
was  allowed. 

Afterwards,  in  September,  the  defendants 
applied  for  summons  to  their  witnesses,  and 
on  that  the  Court  observed  that  it  was  a 
case  in  which  the  evidence  of  witnesses 
would  be  unnecessary,  as  the  matters  in 
issue  might  be  determined  by  reference  to 
documentary  evidence,  and  thereupon  the 
defendant's  witnesses  were  not  summoned. 

I  think  we  may  take  it  that  the  declar- 
ation  by  the  Court  on  that  occasion  suffici- 
ently justified  the  plaintiffs  in  making  no 
further  application  for  a  summons  on  their 
witnesses  ;  and,  consequently,  whether  this 
order  was  committed  to  writing  on  that 
occasion,  or  later,  is  of  little  consequence, 
because  that  was  the  view  which  the  Subor- 
dinate Judge  had  taken  of  the  case,  and 
there  is  no  reason  to  doubt  but  that  he  al- 
lowed the  parties  to  be  aware  of  it  ;  and 
consequently  the  case  went  to  trial  without 
witnesses  having  been  examined  on  either 
Bide. 

Upon  the  documentary  evidence,  the 
Subordinate  Judge  considered  that  the 
plaintiffs'  right,  by  force  of  gradual  accre- 
tion to  the  lands  in  dispute,  was  fully  made 
out  in  accordance  with  Clause  I,  Section  4, 
Regulation  XI  of  1825,  and  he  held  that 
the  defendant's  objections  as  to  original  site, 
is  futile,  because  he  says  *'  under  law  there 
**  is  no  right  of  property  in  mere  original 
site  of  alluvial  land  ;"  and  he  refers  to  the 
decision  of  this  Court  dated  25th  June  1860, 
and  others. 

The  decisions  on  which  the  Subordinate 
Judge  based  his  judgment  have  been  since 
very  materially  modified,  in  fact  overruled 
by  the  judgment  of  the  Privy  Council  in 
the  case  of  Lopez  vertu$  Muddun  Mohun 
Thakoor.* 

The  judgment,  therefore,  being  not  sus- 
tainable upon  that  point,  Mr.  Piffard,  who 
appeared  for  the  respondents,  contended  that 
the  plaintiff  was  entitled  to  the  judgment  of 
the  Court  on  the  ground  that  he  had  an 
award  of  the  Collector  of  Ghazipore  under 
Act  I  of  1847  in  respect  of  the  boundaries 
between  the  estates  of  the  plaintiff  and 
defendant,  respectively,  which^    not  having 

♦  14  W,  B.,  P.  C  p.  11. 


been  disturbed  by  superior  authority  on 
appeal,  he  contended,  was  final,  and  not  lia- 
ble to  be  questioned  by  any  suit  in  the  Civil 
Courts. 

We  were  clearly  of  opinion  that  this  eoo* 
tention  could  not  be  sustained.  There  is 
nothing  in  the  terms  of  Act  I  of  1847  which 
either  gives  finality  to  the  order  made  by  the 
Collector  under  the  Act,  or  enables  him  to 
go  into  questions  of  disputed  title,  or  to  do 
any  thing  more  than  demarcate  by  visible 
and  tangible  marks  the  boundaries  between 
estates  or  fields. 

In  this  state  of  the  case,  the  question 
arose  whether  we  could  proceed  to  determine 
the  case  as  it  stood,  or  ought  to  remand  it  to 
the  Court  below  in  order  that  the  eyidence 
which  the  parties  might  desire  to  prodace 
should  be  heard. 

I  think  we  are  bound  to  order  a  remand. 


Considering  that  in  the  previous  hearing 
of  these  cases  before  this  Court  the  appel- 
lants had  got  their  costs,  it  seems  to  us  right 
that  the  present  appellants  should  also  get 
the  costs  of  this  hearing. 

*  *  *  • 

Maeph$Tson^  J. — I  concur  in  the  proposed 
order  of  remand. 


The  28th  June  1871. 

Present : 

The  bon'ble  G.  Loch  and    W.    Ainslie, 
Judges. 

Butwarrab— Reflrnlation  XXX  of  18M 
—Joint  ooonpatlon. 

Application  for  Review  of  Judgment  pasS' 
ed  by  the  Hon'hle  Justices  G.  Lock  and 
W.  Ainslie^  on  the  2nd  March  1871>  tn 
Special  Appeal  No.  1875  of  1870.* 

Shaikh  Bundey  Hossein,  Plaintiff  (Bespond- 
ent)  Petitioner f 

versus 

Lalla  Puriag  Dutt  and  another,  Defendant 
(Appellant)  Opposite  Party. 

♦  16  W.  Kn  p.  22^ 
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Moonshee  Mahomed  Yusoof  for  Petitioner. 
No  one  for  Opposite  Party, 

Where  aButwarrah  is  efltected  under  Regulation 
XH  of  1814,  the  feet  that  certain  bits  of  land,  either 
through  omission,  neglect,  or  for  convenience,  have  in 
miking  the  partition  been  lefk  in  joint  occupation  does 
not  give  the  proprietor  of  one  estate  any  interest  m 
the  other,  even  in  the  case  of  a  family  place  of  wor- 
ship. 

Loch,  J.— We  are  asked  to  admit  a  re- 
view of  our  judgment  of  the  2nd  March 
last  on  the  ground  that  it  is  opposed  to  tiie 
principles  of  the  Mahomedan  Law  of  pre- 
emption hj  which  this  case  should  have  heen 
decided. 

The  question  was  very  fully  considered 
when  the  case  was  before  us  on  the  pre- 
vious occasion,  and  the  present  application 
is  in  fact  a  repetition  of  much  of  the  argu- 
ment then  used,  with  further  quotation  from 
the  Hedaya  and  Fattavi* 

Moonshee  Mahomed  Yusoof,  the  pleader 
for  the  petitioner,  has  put  the  Mahomedan 
Law  on  the  subject  very  fully  and  clearly 
before  us  ;  and  had  the  partition  which  was 
made  of  this  property  taken  place  under  the 
Mahomedan  Law,  the  parties  knowing  that 
that  Law  would  govern  the  partition,  and 
one  of  them  being  a  Mahomedan,  it  may 
be  presumed  that  such  would  have  been  the 
case  had  it  been  a  private  partition,  I  should 
have  hesitated  to  say  that  the  plaintiff  in 
this  case  had  not  a  right  of  pre-emption. 
But  the  partition  in  this  case  was  not  made 
by  private  parties  acting  in  concert  and 
under  the  rules  and  sanction  of  the  Maho- 
medan Law,  but  it  was  made  under  the  pro- 
visions of  the  Butwarrah  Law,  Regulation 
XIX  of  1814,  by  or  under  the  superintend- 
ence of  the  Collector  of  the  district,  and 
the  object  and  effect  of  a  partition  under 
that  law  is  entirely  to  put  an  end  to  all  com- 
munity of  interest  between  parties  who  were 
formerly  co- partners  and  to  make  out  of  one 
joint  estate  two  entirely  separate  and  in- 
dependent estates,  bearing  separate  jummas 
and  in  all  respects  unconnected  with  each 
other.  The  fact  that  certain  bits  of  land 
either  through  omission,  neglect,  or  for  con- 
venience, have,  in  making  the  partition, 
been  left  ih  joint  occupation  does  not  give 
the  proprietor  of  the  one  estate  any  interest 
in  the  other.  If,  as  the  law  makes  him,  he 
is  not  a  partner,  he  cannot  be  considered  such 
by  reason  of  participation  in  some  plots  of 
groand  which  have  not  been  properly  divid- 
ed.   Section  11^  Regulation  XIX  of  1814, 


has  been  referred  to  by  the  pleader  as  show- 
ing how  certain  property  even  when  there 
has  been  a  partition  may  still  be  held  joint- 
ly. No  doubt  it  does  so.  The  Section 
relates  to  family  place  of  worship  which,  for 
the  convenience  of  parties  and  from  the  im- 
possibility of  dividing  them  without  causing 
irreparable  loss  and  annoyance  to  the  parties, 
the  law  permits  to  be  held  jointly  ;  but  the 
interest  of  each  party  is  entirely  separate 
and  the  position  of  the  parties  in  respect  to 
the  property  thus  held  jointly  is  rather  that 
of  vicinage  than  of  partnership.  Under 
this  view  of  the  case,  I  think  the  applica- 
tion must  be  rejected. 

Ainslie,  J. — I  concur  in  rejecting  this 
application.  The  pleader  for  the  applicant 
says  that  the  Mahomedan  Law  only  looks 
to  the  facts  existing  at  the  time  of  sale  and 
takes  no  notice  of  the  intentions  of  parties 
previous  to  a  partition.  But  the  Butwarah 
law  clearly  recognizes  and  is  founded  on 
such  intentions,  and  if  we  admitted  the 
claim  now  put  forward  we  should  allow  the 
Regulations  of  the  British  Government  in 
India  to  be  over-ridden  by  the  Mahomedan 
Law,  and  that  in  a  case  wherein  the  right 
claimed  (that  of  pre-emption)  is  of  the 
feeblest  description  and  the  defendants  are 
Hindoos. 


The  ^8th  June  1871. 

Present: 

The  Hon'ble  W.   Ainslie  and  G.  C.  Paui» 
Judges, 

Tenancy— Transfer— Forfeitare. 

Case  No.  386  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  second  Subordinate  Judge  of  24- Per ^ 
gunnahs,  dated  the  SI st  December  1870, 
affirming  a  decision  of  the  Moonsiff  of 
that  District,  dated  the  24tth  February 
1870. 

Dwarkauath  Misree  (Plaintiff)   Appellant, 

versus 

Eanaye  Surdar  (one  of  the  Defendants)  Re- 
spondent. 
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Buboos   Aihcoiosh  Dhur  and   Chunder 
Madht^b  6ho9$  for  Appellant. 

£aJ}OOS  Kalee   Mohun  Doss    and   Doorga 
Mokun  Doss  for  Respondent. 


A  tenant  who  aUeaates  hi9  tenure  does  not  thereby 
subject  it  to  forfeiture. 


Ainslie,  J. — In  this  case,  the  plaintiff,  as 
putneedar,  pues  to  recover  certain  land  held 
|>y  his  tenant  Kureem  Mundul,  on  the 
ground  that  the  tenant  sold  his  interest 
to  the  defendant  Eanaje  Sirdar  on  the 
)lth  Eartick  1269,  and  that  by  so  alien- 
ating his  tenure  he  has  suhjecled  it  to 
forfeiture. 

There  appears  to  be  no  authority  for  say- 
ing that  such  at)  alienation  effects  forfeiture. 
On  the  contrary,  there  is  a  case  in  the  1 1  th 
Weekly  Reporter,  page  94,  which  is  directly 
against  such  a  a  contention.  A  case  has, 
however,  been  cited  by  the  pleader  for  the 
plaintiff,  special  appellant,  frooi  the  S udder 
oecisions  of  1865,  page  14  ;  but  that  was  a 
snit  by  a  purchaser  from  the  tenant  against 
the  zemindar,  and  it  may  very  well  be  that 
that  suit  was  properly  dismissed.  The  other 
is  a  case  quoted  from  the  11th  Weekly  Re- 
porter, page  162,  in  which  it  appears  that  a 
Division  Bench  allowed  the  remedy  sought 
by  the  zemindar.  They  say — **  We  think  it 
**  has  been  decided  conclusively  by  the  Full 
<«  Bench  Ruling  reported  at  page  628  of  the 
"  7th  Volume  of  tjie  Weekly  Reporter, 
**  which  is  exactly  in  point  as  to  the  facts  of 
**  this  case,  that  a  mere  right  of  occupancy 
**  derived  from  a  person  who  had  only  a 
**  right  of  occupancy,  and  who  on  that 
*^  ground  only  asserted  a  right  of  transfer, 
"  glares  no  title  to  the  transferee  against 
<*  tl^e  zemindar."  Now,  we  do  not  wish 
to  question  the  proposition  of  law  laid 
^owu  in  that  case  ;  but  it  does  not  follow 
from  the  transferee's  not  being  able  to  en- 
forcehis  rights  to  compel  the  zemindar  to 
Acknowledge  him  as  his  tenant,  that  there- 
fore the  priginal  tenure  has  been  forfeited. 
Therefore,  in  the  absence  of  any  authority, 
we  think  that  the  plaintiff's  case  for  khas 
possession  of  the  land  must  fail. 

The  special  appeal  is  di8au89cd  witti 
costs* 


Th^  29th  June  1871. 

Present : 

The  Hon'ble  G.  Loch   and  H.  V.  Bayley, 
Judges. 

^ad^rment    Inter   partes— BTidenoe— 
dpeoial  Appeal -aevieir. 

Case  No.  12  of  1871. 

Application  for  review  of  Judgment  passed 
by  the  Hon'ble  Justices  G.  Loch  andH. 
V.  Bayley  on  the  \2th  February  1870,  ^ 
Special  Appeal  No.   893  ((f  1869.* 

Bhyrub  Nath  Toee  and  another  (two  of  ike 
Plaintiffs)  Petitioners, 

versus 

Kally  Ch lander  Chowdhry  apd  9f^%^ 
(Defendants)   lfe$pionden(si 

Baboos    Sreenath  Doss  and  Hem    Chunder 
Banerjee  for  Petitioners. 

Baboos  Unnoda  Pershad  Banerjee,  Omur^ 
endro  Nath  Chatterjee  and  Issur  Chun- 
der Chucherbuity  for  Opposite  Party. 

A  judgn^ent  inter  paries  may  be  r^c^ived  ii:^  f^^  ijf 
a  stranger  as  ii^inst  a  party  thereto,  bot  als  cohcIa- 
ding  such  party,  but  as  evidence  for  what  it  is  worth. 

The  High  Court  has  no  authority  to  admit  a  review 
of  a  f udgment  passed'  id  'special  appeal  merely  on  tko 
ground  that  new  evidence  to  p/roiye  a  fact  h^s  beW 
discovered.  ^  ,  m 

Loch,  •/. — W«  are  aske^  to  /idinit  ^  ref\^^ 
of  our  judgment  of  J^th  February  1870,  b^ 
which  the  finding  of  the  Lower  ^-PP^U^ff 
Court  to  th^  effect  that  one  B^ne^  Caun(|i^ 
had  not  b?eq  a,dopte^d  as  the  SQif  9^  Hurey 
Eoomar  was  confirmed,  on  the  grP9n4  tha^ 
by  a  judgment  of  the  Privy  Council  of  thp 
8th  December  1870,t  to  ^hl^h  SJ^fe^  C^H9' 
der  Bbadoofy,  one  pf  the  de^D[dant9  it;  tli| 
present  auit^  was  q  p^^rty,  the  aqopti^on  cif 
Benee  Chunder  had  been  declared  to  bef 
good  aud  valid  adoption. 

The  applicalion  for  review  came  on  for 
hearing  in  the  presence  of  ail  the  pariiep 
this  day. 

The  history  of  Uiis  litigation  briefly 
stated  is  as  follows  : — The  plaintiffs,  Bhyrub 
Nath  Toee  and  Govind  Chunder  Toee, 
claim  the  property  in  dispute  as  the  legftl 
heirs  of  Benee  Chunder,  the  adopted  son  uf 
Huree  Koomar,  and  seek  to  recover  posses- 
sion from  the  hands  of  the  defendant  ^^ally 


♦  13  W.  B.,  p.  168, 
t  16  W,  R.,  P.  C,  p.  12. 
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CndfiHer  Cho^dbrjr,  who  nll^geft  tbut  h6 
l^tirbbtised  it  ftotii  bne  Gudndhuh  The 
4«fendaDt  Kalljr  Chunder  ndmitred  the 
iiiirtplioli  of  Berte'e  Ghander,  but  contended 
fhftt  Gadbdbur  was  netirf  r  of  kin  to  B^nee 
Chunder  and  Hat-ee  Koomat*  ihnn  the  plfiitit- 
iffk,  and  hra  tiile  was  consequenily  preferable 
to  the  lilaiotiffg. 

Another  duit  ^as  instltiited  about  the 
innie  time  ad  the  present  in  wliicb  Sb^b 
Chnbder  Bhadoory  fined  to  recover  part  of 
the  property  comprised  in  the  present  suit 
from  Kallv  Chunder  Chowdbryj  on  the  al- 
legation that  he  had  pdreha&ed  the  property 
from  Gudadhur,  the  legal  heir  of  Huree 
Koomar,  on  a  date  prior  io  the  purchase 
mftde  by  Knlly  Chunder  ;  that  Benee  Chun- 
der was  nevelr  adopted  and  that  Eally  Chun- 
der's  title  was  not  valid.  In  tliiat  case,  Kully 
Chunder  admitted  the  adoption  Of  Benee 
Chuhder  and  pleaded  that  he  had  purchased 
from  Gudadhur  who  had  succeeded  to  the 
property  after  the  death  of  Benee  Chuttder 
as  his  next  heir  at  law.  The  result  of  that 
eaise  was  a  findirig  in  favor  of  the  adoption 
by  the  first  Court  and  dismissal  of  Sheeb 
Chunder's  suit,  but  on  appeal  the  judgment 
of  the  first  Court  was  set  aside  and  the 
adoption  was  declared  invalid,  and  a  decree 
was  given  in  favor  of  Sheeb  Chunder  ;  iand 
this  judgment  being  affirmed  ia  special 
appeal  (II  Weekly  Reporter,  page  281)  o« 
argument  based  on  alleged  errors  in  law,  A 
further  appeal  was  made  to  the  Privy  Coun- 
cil and  their  Lordships  going  into  the /ac;/5 
keid  on  8th  December  1870*  that  the  adoption 
of  Betaee  Chunder  was  good  and  valid,  and 
they  made  a  decree  setting  aside  the  decree 
of  tlie  Lower  Appellate  Court  and  restoring 
that  of  the  first  Court.  The  effect  of  that 
judgment,  therefore,  is  to  declare  the  adop- 
tion of  Benee  Chunder  valid  and  the  sale  to 
Slieeb  Chunder  by  Gudadliur  invalid,  so  thAi 
his  claim  to  any  part  of  thie  property  uod^r 
his  purchase  is  null  and  void^  it  having  beeh 
made  at  a  time  wheh  Benee  Chunder  wnd 
alive  and  Gudadhur  was  not  in  posstission  of 
ilie  property^ 

The  Subordinate  Judge,  nrho  tried  tlie 
ease  of  Sheeb  Chunder  referred  to  above, 
at  the  same  time  tried  the  present  c^se  in 
which  Bhyrub  Nnth  Toee  was  plaintiff,  at^d 
havitig  found  the  adoption  of  Benee  Chunder 
isvalid  in  the  other  cu^e,  he  dismissed  this 
suit  as  Bhyrub  Nath  claimed  through  the 
adopted  son.  On  appeal  td  the  High  Court 
^e  case  was  on  20ih  February  1867,  re- 
maoded  to  be  tried  independently  of  the  othth 

*  15  W.  k,  5p.  C,  p.  12. 


case,  after  Considering  the  OTidenee  reeerdertEl 
by  the  parties  in  this  case  and  not  with 
reference  to  a  judgment  passed  in  another 
case  to  whicfi  the  plaintiff  was  not  a  pnHji 

It  appears  that  the  first  Court,  considering 
Sheeb  Chunder  to  be  a  party  interested  in 
this  suit,  directed  him  to  be  made  a  defend- 
ant. He  at  once  set  up  his  own  title 
through  Gudadhur  as  preferable  to  that  of 
the  plaintiffs,  denied  the  adoption  of  Benee 
Chunder  through  whom  the  pluintifis  claim- 
ed, and  whose  adoption  was  admitted  in 
this  case  by  his  co-defeudaut,  Kally  Chun- 
der Chowdhry,  anrl  put  the  question  of 
adoption  in  issue.  Evidence  was  taken  and 
the  Lower  Appellate  Court  on  29ih  December 
1868,  setting  aside  the  judgment  of  the  Sub- 
ordinate Judge,  held  the  adoption  to  be 
invalid  and  dismissed  the  suit  witliout  enter- 
ing into  the  question  at  issue  between  the 
plaintiff  and  Kally  Chunder  Chowdhry,  and 
his  judgment  was  affirmed  on  special  appeal 
by  the  tiigh  Court  on  12th  February 
1870.* 

The  plaintiff,  Biiyrub  Nath  Toee^  ^n  tii^ 
strength  of  the  Privy  Council  judgmeht  of 
8th  December  1870,  to  which,  however,  he 
was  not  a  i)arty,  prays  the  Court  to  admit 
a  Review  and  to  have  the  case  sent  back  for 
trial  of  the  issues  which  arise  between  him 
and  Eally  Chunder  Chowdhry  ia  whose  ap* 
peal  the  judgment  of  the  Privy  Council  was 
passed.  Both  Knlly  Chunder  Chowdhry 
and  8heeb  Chunder  Bhadoory  oppose  the 
application,  and  certainly  the  opposition 
comes  with  a  bad  grace  iVom  Kally  Chunder 
who  has  all  along  admitted  the  adoption  of 
Benee  Chunder  and  holds  in  his  hand  the 
judgment  of  the  Privy  Council  obtained  on 
his  appeal  against  Sheeb  Chunder^  by  whicii 
the  adoption  of  Benee  Chunder  which  was 
the  bacK  bone  of  his  appeal  has  been  de- 
clared good  and  valid.  The  objection  to 
the  admission  of  the  judgment  of  the  Privy 
Council  in  this  case  is  that  Bhyrub  NatH 
was  not  a  party  to  that  judgment ;  he  cannot 
therefore  make  uSe  of  it  against  Sheeb  Chun- 
der in  this  case  ;  that  though  the  judgment 
be  a  binding  decision  as  between  <!Sheeb 
Chunder  and  Kally  Chunder,  it  does  not 
preclude  Sheeb  Citunder  from  again  pleads 
ing  the  invalidity  of  the  adoption  and  prou 
ducing  other  evidence  in  support  of  his 
allegation  ;  that  the  evidence  in  the  pr^ent 
case  is  complete  in  itself  and  is  different 
from  that  giveti  in  the  other  case,  and  there- 
fore  any  judgment   passed  npoa   evidence 

♦  18  W.  K.,  p.  168, 
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recorded  in  that  case  cannot  be  admitted 
either  as  concluding  the  defendant  in  this 
case  or  as  evidence  against  him.  We  do 
not  think  the  judgment  of  the  Privy  Council 
can  be  considered  as  an  estoppel,  though  it 
might  have  been  used  by  the  plaintiff^  bad 
it  been  in  existence  at  the  time  this  suit 
was  brought,  as  a  piece  of  evidence  liable 
to  be  rebutted  by  any  other  and  better  evi- 
deuce  which  the  defendant  might  be  able 
to  give  in  this  case.  Taylor,  in  his  work  on 
Evidence,  Section  1495,  says  : — *•  Judgments 
**  inter  partes  are  not,  with  one  exception, 
**  admiseible  either  for  or  against  strangers 
*'  in  proof  of  the  facts  adjudicated.  They 
**  are  not  admissible  against  them  because 
**  it  is  an  obvious  principle  of  justice  that 
'*  no  man  ought  to  be  bound  by  proceedings 
"  to  which  he  was  a  stranger  and  over  the 
*<  conduct  of  which  he  could  therefore  have 
"  exercised  no  controul  «  «  *  « 
'*and  they  cannot  be  received  in  their 
"  favour  even  as  against  a  party  thereto^ 
"  because  it  is  thought  toith  very  question- 
"  able  propriety  that  the  previous  rule  might 
**  work  injustice  unless  its  operation  were 
**  mutualJ'  The  strictness  of  this  rule  has, 
however,  not  unfrequently  been  relaxed  in 
this  country,  and  it  has  been  held  that  a 
judgment  muy  be  received  in  favour  of  a 
stranger  as  against  a  party  thereto  not  as 
concluding  such  party  but  as  evidence  for 
what  it  is  worth,  and  in  this  way  and  to 
this  extent  the  plaintiff  in  this  case  might 
have  made  use  of  the  judgment  of  the  Privy 
Council,  had  it  been  in  existence  when  this 
case  was  under  trial. 

The  difficulty  we  feel  in  this  case  is  whe- 
ther we  can,  as  a  Court  sitting  in  special 
appeal,  admit  evidence  to  prove  a  fact  which 
evidence  was  not  before  the  Lower  Court. 
As  a  Court  of  special  appeal,  our  duty  is  to 
determine  whether  there  is  any  thing  con- 
trary to  some  law  or  usage  having  the  force 
of  law  in  the  judgment  of  the  Lower  Appellate 
Court,  or  that  there  is  in  it  some  substantial 
error  or  defect  in  law  in  the  procedure  or 
investigation  of  the  case  which  may  have 
produced  error  or  defect  in  the  decision  of 
the  case  upon  the  merits,  and  on  no  other 
ground  ;  and  the  conclusion  we  come  to  must 
be  formed  on  the  record  as  it  stood  when 
the  case  was  before  the  Lower  Appellate 
Court  whose  decision  on  facts  cannot  be 
questioned  except  as  provided  for  by  the 
Inw  to  which  reference  has  just  been  made. 
Now,  we  are  satisfied  that  our  judgment  in 
this  case  when  it  was  before  us  as  a  special 


appeal  was  a  proper  order,  for  we  found  do 
grounds  arising  from  any  defect  of  law 
in  the  judgment  of  the  lower  Court 
to  interfere  with  it,  and  we  rejected 
an  application  for  a  review  of  the  judgment 
we  then  passed,  which  was  made  to  us  on  8th 
August  1870.  We  could  not  go  into  the 
facts  in  special  appeal,  which  Her  Majesty's 
Privy  Council  has  done.  Moreover,  had 
not  this  judgment  of  the  Privy  Council  in 
the  case  of  Kally  Chunder  and  Sbeeb 
Ch under  been  produced,  we  should  have  had 
no  ground  for  entertaining  this  application 
for  a  review  of  our  judgment.  Nor,  if  we 
were  sitting  in  special  appeal  and  hearing 
the  case  for  the  first  time,  could  we  admit 
evidence  which  had  not  been  filed  in  the 
Court  below.  Perhaps  we  might  permit  the 
special  appeal  to  be  withdrawn  with  per- 
mission to  the  party  to  present  an  application 
for  review  to  the  lower  Court,  but  without 
some  such  permission  on  our  part  the  lower 
Court  would  be  unable  to  admit  a  review,  as 
these  are  only  admissible  if  no  special  appeal 
has  been  admitted  by  the  High  Court.  In 
the  present  case,  however,  the  special  appeal 
has  not  only  been  admitted  but  heard  and 
determined  more  than  a  year  ago,  and  an  ap- 
plication for  review  of  our  judgment  has 
been  already  rejected.  Under  such  circum- 
stances, there  does  not  appear  any  mode  by 
which  the  present  application  can  be  com- 
plied with  or  the  plaintifi^s  case  be  brought 
up  for  re-hearing  before  any  of  the  Courts 
in  this  country.  If  it  is  not  within  the 
power  of  this  Court  sitting  in  special  appeal 
to  admit  evidence  to  prove  a  fact  which  has 
not  been  and  could  not  have  been  placed  be- 
fore the  lower  Courts,  and  we  believe  that 
we  have  not  authority  to  admit  such  evi- 
dence, and  if  from  the  circumstance  that  a 
special  appeal  has  been  admitted  (and  in 
this  case  heard  and  disposed  of)  no  applica- 
tion for  review  can  be  made  either  to  the 
first  Court  or  to  the  Lower  Appellate  Court, 
then  a  party  who  has  discovered  new  evi- 
dence after  a  special  appeal  has  been  admit- 
ted is  apparently  without  remedy.  Whether 
a  review  can  be  admitted  by  the  lower  Court 
after  a  special  appeal  has  been  admitted  in 
the  High  Court  is,  however,  a  question  we 
are  not  now  required  to  determine.  The 
point  appears  to  have  been  before  a  Full 
Bench  of  the  High  Court  in  the  case  of 
Bharut  Chunder  Mozoomdar,  V  Weekly  Re- 
porter, page  69,  but  no  decision  appears  to 
have  been  come  to  us  the  point  was  found 
not  to  ari.^e  on  the  facts  in* that  case.  Un- 
der any  circumstances,  it  appears  to  us  that 


Digitized  by 


Google 


1871.] 


Citnl 


THE  WBEKLt   BBPORTKR. 


Rulinsfs. 


115 


tbis  Court  canDOt  admit  a  review  of  a  judg- 
ment passed  in  special  appeal  merely  on  the 
ground  tlmt  new  evidence  to  prove  a  fact 
bas  been  discovered,  and  under  this  view  of 
the  law  we  think  this  application  should  be 
rejected  with  costs. 


The  ^9th  June  1871. 

Preteni  : 

The  Hon'ble  H.  V.  Bnyley  and  W.  Aiuslie, 
Judges. 

Blndoo  laV'Clilldlesa  wife— Beira— 
"  Noptlal  fire*'— Conatraotion. 

Case  No.  234  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  DinageporCy  dated  the  11  th 
January  1871,  affirming  a  decision  of 
the  Moonsiff  of  that  District,  dated  the 
14M  September  1870. 

BistooPershad  Bnrral  (Oefendaut)  Appellant, 

versus 

Badha  Soonder  Nath  (Plaintiff)  Respondent. 

Baboo  Doorga  Mohun  Doss  for  Appellant. 

Baboos  Sreenath  Doss  and  Nuleet  Chunder 
Sein  tot  Respondent. 

If  a  Hindoo  wife  dies  childless,  aH  property  given 
to  ber  bv  her  father  at  the  marriage  (^^  before  the  nap- 
tial  fire^)  goes  to  the  hnsband. 

"  Given  before  the  nuptial  fire"  is  only  a  term  to  sig- 
nify all  gifts  daring  the  oontinnance  of  the  marriage 


Ainslie,  J. — Thb  suit  has  been  brought 
by  a  husband  against  his  deceased  wife's 
father  to  recover  from  him  certain  ornaments 
specified  in  two  schedules  respectively 
marked  -^  and  ^if  which  may  be  conveniently 
called  Noa.  1  and  2.  No.  1  is  a  list  of  arti- 
cles given  to  the  bride  by  her  own  father 
before  the  nuptial  fire,  and  No.  2  a  list  of 
articles  given  by  the  husband's  father  on 
the  following  day. 

The  defendant  averred  that  the  former 
had  been  given  before  the  marriage  and  the 
Utter  some  days  after  it. 

The  first  Court  held  that  the  former  had 
been  given,  as  alleged  by  the  plaintiff,  before 
the  nuptial  fire  and  that  the  latter  were 
given  before  the  bride  was  taken  from  h^ 


father's  house,  and  made  a  decree  in  favor 
of  the  plainti£f  citing  certain  passages  of 
the  Dayabhaga  which  are  to  be  found  in 
verses  4  and  5  of  Section  1,  Chapter  IV, 
and  verse  2,   Section  3  of  the  same  Chapter. 

This  decree  was  affirmed  by  the  Judge. 
In  special  appeal,  it  is  contended  that  the 
efiect  of  the  finding  of  the  first  Court  is  to 
bring  the  articles  in  list  No.  2  within  the 
class  of  "  gifts  sul»oequent"  or  of  "  fee  or 
perquisite,"  both  of  which  go  to  the  bro- 
ther in  default  of  issue,  and  that  the  articles 
in  list  No.  1  also  properly  go  to  the  brother. 

In  respect  of  the  articles  in  list  No.  1, 
there  can  be  no  doubt  whatever.  The 
marriage  was  in  the  Brahma  form,  and  by 
verse  2  as  explained  by  verse  4  of  Section 
3,  Chapter  IV  of  the  Dayabhaga,  the  pror 
perty  acquired  by  the  wife  at  the  marriage 
goes  to  the  husband.  Verses  10  to  14  would 
seem  to  extend  the  brother's  rights  to  nil 
property  of  a  childless  woman,  but  verses 
9  and  15  clearly  show  that  these  interme- 
diate verses  are  to  be  read  with  an  exception 
of  the  property  specially  provided  for  in 
verses  2  and  6. 

Then  as  to  the  property  in  list  No.  2, 
The  Moonsiff  has  found  distinctly  that  these 
articles  #ere  given  before  the  bride  was 
taken  from  her  father's  house.  He  seems 
indeed  to  treat  these  as  gifts  in  the  bridal  pro- 
cession, but  the  Judge  who  has  adopted  the 
facts  as  found  by  the  Moonsiff  has  more  cor- 
rectly described  them  as  gifts  to  the  bride 
at  her  marriage,  which  was  not  concluded 
at  the  time  of  presentation,  as  the  Basee 
Bibaho  is,  we  understand,  a  part  of  the 
marriage  ceremonies  among  persons  of  the 
class  of  the  parties  to  this  suit.  It  has  been 
contended  that  the  gifts  which  rank  as 
"  Yautuka"are  those  given  before  the  nuptial 
fire  only,  that  is,  while  the  fire  is  maintained  ; 
but  in  the  Daya  Krama  Sangraha,  page  34, 
it  is  said  the  expression  "  before  (he  nuptial 
fire"  occurring  iu  the  text  (of  Katyayana) 
before  cited  and  that  ''at  the  time  of  the 
nuptials"  in  the  text  (of  Vyasa)  are  both 
illustrative.  The  text  of  Katyayana  is 
"  what  is  given  to  women  at  the  time  of  their 
marriage,  near  the  nuptial  fire,  is  celebrated 
by  the  wise  as  the  women's  peculiar  pro- 
perty bestowed  before  the  nuptial  fire."  So 
that  the  restriction  contended  for  cannot 
be  maintained.  **  Given  before  the  nuptial 
fire"  is  only  a  term  to  signify  all  gifts  during 
the  continuance  of  the  marriage  ceremonies. 

The  appeal  must  therefore  be  dismissed 
with  costs. 
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The  dOth  Jane  1871. 

Present: 

The  Hon*b1e  F.  B.  Kemp  and  F.  A.  Glover, 
Judges* 

Kabomedan  Xiaw— Wnqf— Kntwullee 
— Sbiah— Soonee. 

Case  No.  2255  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  \9th  July  1870,  affirming  a  decision 
of  the  Second  Subordinate  Judge  of  that 
District,  dated  the  \9th  March  1870. 

Doyal  Chand  Mullick  (one  of  the  Defend- 
ants) Appellant^ 

versus 

Syad  Eeramat  AH  and  another  (Plaintiffs) 
Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Byhunt  Nath 
Paul  for  Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Sham  Lall 
Mitter  for  Respondents. 

In  the  case  of  Wuqf  land,  the  mere  stoppage  of  re- 
ligioofl  services  does  not  start  limitation. 

The  chief  elements  of  Waqf  are  special  words  de- 
claratory of  the  appropriation  and  a  proper  motive  cause: 
and  where  the  declaration  is  made  in  a  solemnly  pab- 
lished  document,  the  Wupf  is  completed. 

A  valid  Wuqf  cannot  be  affected  by  revocation  or  by 
the  bad  conduct  of  those  responsible  for  the  carrying 
out  of  the  appropriator*s  behests,  nor  can  it  be  alienated. 

The  fact  of  a  person  being  a  Shiah  does  not  disqualify 
him  for  the  supervision  of  a  Wuqf  made  by  a  Soonee. 

Glover,  •/.— This  was  a  suit  by  the  Mat- 
wallee  of  the  Hooghlj  Emambarah,  acting 
on  behalf  of  the  entire  Mahomedan  commu- 
nity of  that  and  neighbouring  towns,  to  have 
it  declared  that  certain  lands  specified  in  the 
plaint  were  **Wuqf"  and  therefore  not 
alienable ;  and  also  to  have  declared  null 
and  void  a  sale  of  those  lands  by  the  defend- 
ants Gholara  Surwar  and  Omda  Bibee  to  the 
defendant  Doyal  Chund  Mullick.  The  plaint- 
iff asked  that  these  lauds  should  be  restored 
to  the  endowment,  together  with  such  mesne 
profits  as  had  accrued  from  the  date  of  the 
illegal  sale. 

The  defendant  Golam  Surwar  replied  that 
his  father  had  before  he  died  revoked  the 
gift  made  uuder  the  ''  Wuseeutnamah,"  and 


that  consequently  the  property  was  no  longer 
''Wuqf"  but  heritable;  that  he  and  Omda 
Bibee  inherited  it  and  sold  it,  as  they  had  % 
perfect  right  to  do,  to  the  defendant  Doytl 
Chund  Mullick. 

This  last  defendant  added  that  the  plaintiff 
had  no  locus  standi,  and  had  no  right  to 
bring  the  suit. 

At  the  original  hearing,  the  Judge  decided 
the  case  on  this  preliminary  objection  revere* 
ing  the  order  of  the  Court  below.  He  held 
that  the  MutwuUee  of  the  Hooghly  Emam- 
barah  had  an  interest  in  seeing  that  the  ob« 
ject  of  the  endowment  was  fulfilled  and  was 
therefore  competent  to  bring  the  suit.  He, 
therefore,  remanded  the  case  for  trial  on  the 
merits. 

The  defendant  appealed  to  this  Court,  bot 
his  appeal  was  dismissed.  I  may  mention 
here,  having  been  one  of  the  Judges 
who  decided  the  appeal,  that  we  appear  to 
have  been  mistaken  as  regards  the  natare 
of  the  endowment,  which  does  not  seem  to 
me  to  have  had  any  connection  with  Act  XX 
of  1863  ;  but  this  mistake  did  not  influence 
the  decision,  which  was  conclusive  as  to  the 
plaintiff's  right  to  bring  the  present  suit. 

On  the  remand,  the  Subordinate  Judge 
held  that  the  disputed  property  had  been 
made  ''Wuqf"  for  religious  and  other  par- 
poses  by  Mahomed  Daem  and  that  tlie  de- 
fendants Gholam  Surwur  and  Omda  Bibee 
had  no  power  to  alienate  it. 

And  the  Additional  Judge,  on  appeal, 
confirmed  the  decision  of  the  Court  below* 

The  purchaser  defendant,  Doyal  Chund 
Mullick,  appeals  specially  and  contends  : — 

(1).  That  the  plaintiff's  suit  was  barred 
by  limitation,  he  not  having  shown  that 
the  religious  services  had  been  carried  on 
regularly  since  the  date  of  the  alleged  en- 
dowment in  1251,  B.  B. 

(2).  That  the  "  Wuqf  **  was  noTer  eom- 
pleted,  and  was  therefore  not  a  binding  en« 
dowment. 

(3).  That  the  Wuseeutnamah  merely 
created  a  trust  on  the  property  and  did  not 
prevent  that  property  being  sold  burthened 
with  the  trust. 

(4).  That  there  is  no  evidence  of  the 
proceeds  having  been  appropriated  to  the 
purposes  enjoined  in  the  deed.  The  pro- 
perty was  used  as  ordinary  family  property, 
and  therefore  an  innocent  purchaser  for 
valoe  cannot  be  ousted. 
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(5).  That  the  ao-culJed  **  Wuqf "  only 
gave  a  certain  portioQ  of  the  profits  for  re- 
hgioas  purposes;  the  remainder  might  be  the 
object  of  a  sale.     And 

Lastly. — That  in  any  case,  plaintifi  can* 
not  get  a  decree  for  possession  and  wassilat ; 
the  only  thing  he  would  be  entitled  to 
would  be  an  injunction  against  the  Mut- 
wallees,  ordering  them  to  carry  out  the  pro- 
Tisions  of  the  endowment. 

The  first  objectioo  is  untenable.  It  has 
been  found  as  a  fact  by  the  Lower  Appellate 
Court  that  religious  services  have  been 
carried  on  on  the  endowed  property  within 
the  limitation  period,  but  in  any  case,  if  the 
land  be  proved  to  be  **  Wuqf,"  the  mere 
stoppage  of  religious  services  would  not 
start  limitation.  The  plaintiff's  cause  of 
action  arose  when  the  defendants  Nos.  I  and 
2  sold  the  land  to  the  defendant  No.  3. 

To  dispose  of  the  other  objections,  we 
must  first  see  what  was  the  nature  of  the 
arrangement  made  by  Mahomed  Daem  :  was 
it  an  endowment  as  "Wuqf,"  or  a  mere 
assignment  of  his  property  to  his  son  and 
8on*in-law  burthened  with  certain  trusts. 

The  deed  is  styled  a  ''  Wuseeutnamah  " 
and  bears  date  the  2l8t  Aghun  1251,  B.  S. 
It  was  registered  by  Mahomed  Daem  him- 
self on  the  7th  December  1844,  almost 
immediately  after  its  execution  ;  that  is 

It  recites  that  he,  Mahomed  Daem,  has 
purchased  a  piece  of  land  in  the  Karbullah 
of  Hooghly  (the  land  now  in  dispute) 
planted  trees  thereon  and  given  it  as  **  WuqP' 
to  God.  The  grantor  goes  on  to  say  that 
be  had  a  particular  desire  to  build  a  small 
mosque  upon  the  land,  but  had  been  pre- 
vented hitherto  by  the  fact  of  his  already 
having  a  mosque  to  keep  up  in  Calcutta  and 
that  the  double  expense  would  be  more  than 
be  could  afford  ;  that  the  Calcutta  mosque 
was  old  and  in  bad  repair,  and  that  he  in- 
tended to  take  advantage  of  its  tumbling 
down,  by  selling  the  land  on  which  it  stood 
and  applying  the  proceeds  to  building  the 
new  mosque  on  the  "  Wuqf  "  land.  Should 
there  be  any  balance,  Mahomed  Daem  de- 
clares his  intention  of  making  it  into  a  fund 
for  charitable  purposes  according  to  a  sche- 
dule annexed  to  the  *'  Wuseeutnamah." 

He  adds  that  he  had  set  apart  the  profits 
of  all  his  other  property,  which  included  a 
garden  and  brick-built  houses,  for  the  chari- 
table expi»nses  mentioned  in  a  schedale^  and 


has  appointed  his  son  Gholam  Surwar  and 
his  son-in-law  Gholam  Nubee  MutwttUees, 
and  has  put  them  in  possession. 

He  gives  further  directions  regarding  the 
old  mosque  in  Calcutta,  desiring  the  Mut* 
wullees  in  the  event  of  the  building  falling 
down  after  his,  Mahomed  Daem's,  death,  to 
build  a  small  mosque  on  the  **  Wuqf"  land 
and  to  apply  the  balance  to  the  charitable 
purposes  above  mentioned. 

Mahomed  Daem  finishes  the  ''  Wuseeut- 
namah" by  desiring  that  on  his  death  his  son 
and  son-in-law  will  appropriate  his  goods 
and  chattels  to  the  performance  of  the  re- 
ligious and  charitable  purposes  above  men- 
tioned, and  to  the  maintenance  of  his  widow 
and  two  female  slaves ;  the  balance  they  are 
to  share  between  them,  and  certain  arrange- 
ments into  which  it  is  not  necessary  to  enter 
are  made  with  reference  to  those  shares. 

The  endowment  ends  with  a  solemn  in* 
junction  against  selling  or  giving  away  any 
part  of  the  property  and  with  an  appeal  to 
the  Mahomedan  community  to  interfere  **  in 
the  name  of  God"  i^  they  saw  the  endow- 
ment improperly  applied,  or  the  grantor's 
directions  not  carried  out. 

It  is  argued  for  the  special  appellant  that 
Mahomed  Daem  himself  styles  this  deed  a 
"  Wuseeutnamoh"  or  will,  and  that  it  wants 
many  of  the  elements  of  *<  Wuqf ;"  for  instance, 
all  the  proceeds  were  not  to  be  appropriated 
to  religious  and  charitable  purposes,  where- 
as a  real  "  Wuqf  "  allows  of  no  exception  ; 
that  the  building  of  a  mosque  on  the  laud 
was  a  condition  precedent  to  the  lands  be- 
coming "  Wuqf,"  and  that  whatever  name 
the  deed  may  be  called  by,  Mahomed  Daem 
before  his  death  revoked  his  gift  and  took 
the  property  into  his  own  hands. 

Now,  in  the  first  place,  it  must  be  remem- 
bered that  the  deed  professes  to  deal  with 
all  the  property  then  in  Daem  Mahomed's 
possession,  and  not  only  with  the  plot  of  land 
in  the  Karbullah  of  Hooghly,  which  that 
person  bought  and  planted  with  trees  for  a 
particular  purpose.  There  might  possibly 
be  some  question  as  9o  whether  all  the  ar- 
rangements made  by  Mahomed  Daem  in  the 
**  Wuseeutnamah"  came  under  the  deno- 
mination of  "  Wuqf,"  using  the  word  in  its 
restricted  sense,  as  something  appropriated 
to  works  of  religion  and  charity.  But  we 
have  not  to  do  in  this  case  with  the  general 
appropriation  made  or  said  to  have  been 
made  by  Mahomed  Daem,  but  with  the  appro- 
priation of  the  particular  garden,  13  beegahs 
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4^  cottabs  iu  extent,  which  the  plain tiif 
seeks  to  recover.  With  reference  to  this 
plot  of  land,  Mahomed  Daem  says  in  the 
Wuseeutnamah, — "  I  have  purchased  a  piece 
•*  of  land  in  the  Karbullah  of  the  town  of 
"  Hooghlj,  and  with  the  intention  of  sweeping 
^*  the  consecrated  ground  as  a  fukeer,  have 
''planted  a  garden  thereon,  and  made  it 
«  Wuqf  to  Almighty  God.'* 

The  chief  elements  of  *«Wuqf"  are  ac- 
cording to  Mahomedan  Law  (BailHe*s  Digest, 
551)  special  words  declaratory  of  the  appro- 
priation and  a  proper  motive  cause.  Now 
in  this  case,  the  words  of  appropriation  seem 
clear  enough — **I  have  made  it  Wuqf 
to  Almighty  God/' — and  the  further  condi- 
tion that  there  should  be  a  nearness,  or  some 
relation  between  the  appropriator  and  the 
objects  of  the  appropriation  appears  to  be 
fully  carried  out,  for  the  setting  apart  of  a 
piece  of  land  for  the  ultimate  site  of  a 
mosque  and  for  the  present  use  of  Maho- 
med ans  as  a  place  of  meeting  on  the  great 
festivals  of  their  religion  where  the  Koran 
might  be  read  and  charitable  doles  made, 
would  be  a  proper  object  of  Mahomedan 
faith  and  therefore  a  proper  object  of**  Wuqf." 
It  would  be,  as  defined  in  the  drd  Volume, 
Hedayah,  page  895,  *'a  seeking  for  near- 
ness," and  the  legal  effect  would  be  an 
abatement  of  the  appropriator's  right  of 
property  in  the  thing  appropriated. 

The  "  Wuqf"  so  far  as  the  garden  now  in 
suit  is  concerned  was  completed  when  Maho- 
med Daem  declared  in  a  solemnly  published 
document,  that  he  had  given  that  garden  as 
**  Wuqf"  to  Almighty  God.  It  was  con- 
tended  by  the  special  appellant's  pleader 
that  the  erection  of  a  mosque  on  the  land 
was  a  condition  precedent  to  the  perfection 
of  the  endowment,  but  a  glance  at  the 
Wuseeutnamah  shows  that  it  is  not  so. 
Mahomed  Daem  states  his  intention,  in  the 
event  of  the  old  mosque  in  Calcutta  tumbl- 
ing down,  of  selling  the  land  on  which  it 
had  been  built  and  of  applying  the  proceeds 
to  the  building  of  a  new  mosque,  and  (if 
the  funds  were  sufficient)  to  the  payment  of 
certain  religious  and  charitable  expenses 
mentioned  in  a  schedule  attached  to  the  deed; 
but  he  clearly  anticipates  that  the  old  mosque 
may  out-last  him  and  gives  directions  to  his 
Mutwullees  to  build  the  mosque  and  defray 
the  expenses  whenever  the  falling  down  of 
the  old  building  left  them  at  liberty  to  sell 
the  land. 

So  far  as  we  can  see,  the  appropriation  of 
this  garden  plot  as  "  Wuqf"  was  fully  and 


properly  made  by  Mahomed  Daem,  ad 
the  difficulty  in  the  case  has  arisen,  we  think, 
from  not  properly  distinguishing  between 
the  various  properties  left  by  Mahomed  Daem. 
It  may  be  that  so  far  as  regards  the  bulk  of 
his  property  (described  as  garden  paying 
rent  and  brick-built  dwelling  houses)  the 
Wuseeutnamah  would  merely  burthen  the 
heritage  with  certain  trusts  ;  but  we  have 
nothing  to  do  with  thesd  properties  In  the 
present  case.  We  have  only  to  see  whether 
the  13  beegahs  of  land  in  the  Hooghly  Ear- 
bella  was  appropriated  by  Mahomed  Daem 
as  "  Wuqf."  The  Judge  below  has  found 
that  it  was  so,  and  for  the  reasons  above 
given  I  think  he  was  right. 

A  good  deal  was  attempted  to  be  made  of 
the  fact  that  the  Mutwullees  had  not  carried 
out  the  intentions  of  the  appropriator  aod 
that  Mahomed  Daem  himself  had  in  conse- 
quence revoked  his  gift.  This  argument 
begs  the  whole  question,  for  if  the  appro- 
priation as  "Wuqf  "  were  valid  in  the  first 
instancoi  no  revocation  could  afieot  it.  If 
Mahomed  Daem  made  the  garden  *^  Wuqf," 
"  Wuqf"  it  must  remain;  and  no  bad  conduct 
on  the  part  of  those  who  were  responsible 
for  the  proper  carrying  out  of  the  appro- 
priator's behests,  could  make  the  gift  more 
or  less  a  "  Wuqf."  There  was  a  special 
proviso  in  the  Wuseeutnamah  that  the 
"  Wuqf"  garden  was  never  to  be  alienated, 
but  without  that  provision,  alienation  vronld 
have  been  prohibited  by  the  express  terms 
of  Mahomedan  Law. 

This  "  Wuqf"  garden  could  not  legally 
be  sold  ;  and  the  defendants  1  and  2  there* 
fore  could  pass  no  title  to  the  purchaser 
defendant  No.  3. 

The  question  then  arises-^who  is  to  take 
charge  of  the  property  ?  It  is  clear  that 
Gholam  Surwar  is  not  a  proper  person  to 
continue  to  superintend  it.  In  such  cases, 
the  Mahomedan  Law  empowers  the  Judge 
to  take  the  **  Wuqf"  out  of  the  hands  of  an 
untrustworthy  Mutwullee  and  appoint  an- 
other superintendent.  In  this  case,  the 
Judge  has  appointed  the  plaintiff,  and  the 
appointment  seems  under  the  circumstances 
the  most  proper  one  that  can  be  made.  The 
plaintiff  is  the  leading  Mahomedan  of  Hoogh- 
ly and  a  man  of  considerable  influence  and 
importance  for  many  miles  round.  True,  he 
is  a  Shiah  and  the  appropriator  Mahomed 
Daem  was  a  Soonee;  still,  that  would  ^  not 
affect  the  proper  supervision  of  the  objeeta 
for  which  the  "  Wuqf"  Was  made. 
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With  regard  to  mesne  profiiA,  there  appeBrs 
to  be  00  reMou  vrbj  the  ^*  Wuqf  '  should 
not  benefit  by  them. 

On  the  whole,  we  thiuk  that  we  ought 
not  to  interfere  with  the  decisiou  of  the 
Coiirla  below.  The  appeal  is  dismissed  with 
costs. 


The  30th  June  1871. 

Present : 

Tiie  Hon'ble  H.  V.  Boyley  and  6.  C.  Paul, 
Judges, 

Section  X±6f  Givil  Freoedare  Code— 
Kortcacre  —  Beoree-— ntoney-deoree 
— Bxeoutlon— Aule  of  const raotion. 

Case  No.  204  of  1870. 

Begular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  27th  July  1870. 

Maharajah  Dhernj  Mahtab   Chand  Buhadoor 
(Plaintiff)  Appellant, 

versus 

Hardee  Narain  Snhoo  and  others  (Defend- 
ants) Respondents. 

Mr.  C.  Pijffard  and  Baboo  Juggadanund 
Mookerjee  for  Appellant. 

Mr,  R.  T.  Allan  and  Buboos  Mohinee  Mo* 
hun  Roy  and  Dehendro  Narain  Bose  for 
Respondents, 

The  only  qnestion  proper  to  be  decided  ander  Section 
246  Act  V  III  of  1859  in  whether  the  property  atUched 
it  in  the  poeseesioti  of  the  jadgment-debtor  or  some  p<*r- 
•OQ  in  tf  tut  for  him,  or  whether  it  is  in  the  possession  oi 
a  third  par^y  not  in  trost  for  the  judgment-debtor. 

A  money-decree  cannot  be  executed  against  a  jadg- 
inent-debtbr*8  property  after  such  property  has  passed 
by  purchase  into  the  possession  of  a  third  person,  with- 
out soch  third  person  being  made  a  party  to  a  suit  to 
enfbrce  the  supposed  lien. 

All  that  can  be  sold  nnder  a  money -decree,  Is  the 
judgment-debtor's  right  title  and  interest. 

If  a  particular  construction  of  a  part  of  a  document 
renders  a  contract  evi<ienced'  by  it  inoperative,  and  an- 
other  construction  renders  it  opemtive  and  is  reconcil- 
able with  other  portiuns  of  the  document,  the  first 
sboidd  give  way  to  the  second. 

Paul^  J. — Th£  title  which  the  plaintiff 
asaerts  ia  this  suit  and  which  be  desires 
to  establish  by  a  decree  of  this  Court  arises 
as  follows: — 


That  the  property  in  dispute  which  is  a 
lower-roomed-tiled  house  or  bungalow  vfith' 
in  the  walls  of  the  fort  of  Monghyr,  belong* 
ed  originally  to  certain  trustees;  that  in  1857 
the  East  India  Railway  Company  contracted 
with  those  trustees  for  the  purchase  of  this 
house;  that  in  1863  the  East  India  Railway 
Company  without  having  obtained  a  convey* 
ance,  but  probably  having  paid  for  the  pur* 
chase,  sold  the  same  house  to  Mr.  Fitzpatrick, 
an  indigo  planter,  residing  at  a  (two-stori- 
ed) house  called  Lall  Durwaza  within  the 
fort,  thongh  out  of  the  line  of  the  walls  and 
moat  of  Monghyr;  that  out  of  rupees  6,000 
the  amount  of  consideration,  rupees  5,000 
was  paid  down  by  Mr.  Fitzpatrick  to  the 
Railway  Company,  and  that  possession  was 
given  by  the  Railway  Company  to  Mr. 
Fitzpatrick  ;  that  on  the  6th  September 
1867  Mr.  Fitzpatrick  by  a  Persian  kobalah 
conveyed  the  house  in  question  to  the  Maha- 
rajah of  Burdwan  for  the  consideration  there- 
in mentioned  ;  and  in  further  performance  of 
the  contract  of  purchase  and  sale  between 
Mr.  Fitzpatrick  and  the  Maharojah  of 
Burdwan,  a  conveyance  was  executed  by 
the  East  India  Railway  Company  at  the 
request  of  Mr.  Fitzpatrick  and  by  Mr. 
Fitzpatrick  himsejf  to  the  Maharajah  of 
Burdwan  and  which  is  an  English  convey- 
ance dated  the  2nd  February  1869.  Thes6 
facts,  which  are  undisputed,  shew  that  the 
Rnjah  acquired  apparently  a  good  and  valid 
title  in  the  house  in  dispute.  It  further 
appears  that  before  the  last  conveyance  was 
executed,  but  after  the  execution  of  the 
Persian  conveyance  in  favor  of  the  Maha« 
rajuh  of  Burdwan  and  in  the  month  of 
November  1868,  the  house  in  dispute  was 
attached  in  execution  of  a  decree  obtained 
by  the  defendant  Baboo  Hurdeo  Naraia 
Sahoo  against  Mr.  Fitzpatrick  on  the  24th 
June  1867.  The  Maharajah  put  in  two 
applications  contesting  the  legality  of  that 
attachment.  The  first,  he  based  upon  his 
possession  under  the  Persian  kobalah,  and 
the  second, — upon  the  first  being  dismissed,— 
upon  his  possession  under  the  English  bill 
of  sale.  The  two  orders  dismissing  his  ap- 
plications are  dated  the  6ih  February  and 
the  27(h  November  1869.  It  further  ap- 
pears that  iu  order  to  stay  the  sale  of  the 
property  so  attached,  the  Maharajah  offered 
by  a  petition  to  pay  in  the  amount  of  the 
decree,  about  rupees  5,000,  under  protest, 
reserving  to  himself  the  right  to  dispute  such 
payment  and  to  recover  it  back  by  a  regular 
suit.  The  order  which  the  Subordinate 
Judge  pronounced  upon  his  application  was 
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that  he  would  not  allow  the  money  to  be 
paid  into  Court  conditionallj,  but  that  if  it 
was  intended  to  save  the  property  from  sale 
the  money  should  be  put  in  uncouditionally. 
Having  no  alternative  left,  the  Maharajah  was 
obliged  to  pay  in  the  money  unconditionally. 
The  Judge  before  whom  the  money  was  so 
paid,  holds  in  his  judgment  now  under 
appeal  that  the  money  so  paid  in  must  be 
taken  to  have  been  paid  under  compulsion. 
It  is  not  necessary  in  the  view  that  we 
take  of  this  case  to  decide  definitively  as 
to  whether  the  money  was  paid  in  under 
eompulsion.  It  will  only  be  sufficient  to 
advert  to  this  circumstance  in  answer  to  an 
argument  raised  by  the  defendant  to  be 
noticed  hereafter.  In  consequence  of  the 
two  orders  of  the  6th  February  and  the 
26th  November  1869  having  caused  either 
a  disturbance  of  the  Maharajah's  possession 
or  having  thrown  a  cloud  over  his  title,  he 
brings  this  present  suit  to  have  his  title  es- 
tablished and  his  possession  quieted,  and  to 
set  aside  these  last  mentioned   two  orders. 

It  appears  to  us  that  the  two  orders  of 
the  6ih  February  and  the  26  th  November 
1869  are  wrong  on  their  face,  because  they 
adjudicate  upon  the  respective  titles  of  the 
defendant.  Baboo  Hurdeo  Narain,  and  the 
plaintiff,  the  Maharajah  of  Burdwan,  and 
do  not  adjudicate  upon  the  only  question 
which  is  proper  to  be  decided  under  Section 
246,  as  to  whether  the  property  attached 
was  in  the  possession  of  the  judgment-deb- 
tor, or  of  some  person  in  trust  for  him,  or 
whether  it  was  in  the  possession  of  a  third 
party,  ru;.,  the  appellant  before  us,  the  Maha- 
rajah, held  by  him  for  himself,  and  not  in 
trust  for  the  judgment-debtor.  Instead  of 
deciding  upon  matters  so  plainly  stated  in 
Section  246,  the  Judge  adjudicates  the  ques- 
tion of  title  which  comes  properly  within 
the  functions  of  a  Judge  in  a  regular  suit, 
as  has  arisen  in  this  present  case.  Thus,  for 
these  reasons,  independently  of  other  rea- 
sons which  will  presently  be  assigned  to  show 
that  the  B»jah  is  entitled  to  succeed  in  this 
case  and  to  have  those  obnoxious  orders 
set  aside,  we  think  it  is  clear  that  we  should 
hold  that  the  two  orders  should  be  set  aside. 

Now,  the  title  on  which  the  plaintiff,  the 
Maharajah,  bases  his  case  is  resisted  by  the 
defendant  on  the  following  title.  The  de- 
fendant admits  that  the  property  in  suit  be- 
came vested  in  Mr.  Fitzpatrick  in  the  year 
1863,  in  the  way  in  which  the  plaintiff  al- 
leges that  it  did  so  become  vested,  but  he 
goes  on  to  allege  that  in  the  year  1864,  Mr. 


Fitzpatrick,  by  a  bond  of  the  13th  April 
1864,  hypothecated  this  very  prop^ty,  vie., 
the  lower^roomed  house  within  the  walls  of 
the  Fort  of  Monghyr,  together  with  other 
property  for  the  payment  of  rupees  7,000 
then  or  previously  thereto  lent  by  him  to 
Mr.  Fitzpatrick.  He  further  says  thatio 
the  beginning  of  the  year  18679  he  instituted 
a  suit  against  Mr.  Fitzpatrick  to  realize  the 
money  so  lent  or  advanced  by  the  sale  of 
the  house  in  question  ;  that  he  obtained  the 
decree  he  prayed  for  in  his  plaint,  viz^  a  de- 
cree entitling  him  to  sell  the  house  in  this 
suit,  by  a  confession  of  judgment  then  made 
by  Mr.  Fitzpatrick  ;  that  he  took  out  exeea- 
tion  in  November  1868  whereby  he  attached 
this  house  ;  and  that  as  his  bond  of  hypothe- 
cation and  his  decree  for  realizing  the 
amount  of  the  bond  out  of  the  property 
hypothecated,  were  both  anterior  to  the  pur- 
chase by  the  Maharajah  of  Burdwan  of  the 
house,  he  is  entitled  to  have  his  ezecution 
enforced  notwithstanding  the  subsequent 
purchase  by  the  Maharajah  of  Burdwan. 

These  allegations,  if  true,  might  have 
created  considerable  difficulties  in  the  way 
of  the  Maharajah  claiming  to  establish  his 
right  in  this  suit,  but  these  allegations  so 
pertinaciously  put  forward  are  more  or  less 
incorrect  in  fact.  To  take  up  his  decree 
first  and  the  bond  of  hypothecation  next  in 
order  to  examine  the  pretensions  which  the 
dofendant  has  put  forward  in  regard  to  the 
present  house.  The  suit  which  was  insti- 
tuted by  the  defendant  to  realize  the  amount 
of  his  bond  dated  the  13th  April  1864,  was 
based  on  a  plaint  in  which  he  first  of  all 
stated  the  fact  of  the  borrowing  of  the 
money  by  Mr.  Fitzpatrick  and  the  giving 
of  the  bond.  He  next  recited  the  contents 
of  that  bond,  and  the  recital  was  that  by  that 
bond  Mr.  Fitzpatrick  had  hypothecated  or 
mortgaged  the  two -storied  house  at  Lali 
Durwaza  ;  that  the  money  covered  by  the 
bond  remained  unsatisfied;  and  that  conse- 
quently he  was  entitled  to  pray  and  did 
pray  that  by  sale  of  that  two-storied  house 
at  the  Lall  Durwaza  of  the  Monghyr  fort 
the  debt  due  to  him  be  realized.  Mr.  Fitz- 
patrick appeared  in  that  suit  and  confessed 
judgment  which  it  would  appear  was  con- 
firmed by  a  deposition  of  his  either  taken  ia 
that  or  some  other  suit.  The  solehnamah 
which  was  agreed  to  between  the  parties 
was  to  the  effect  that  the  plaintiff  (rt>*t 
the  present  defendant)  should  receive  the 
amount  of  his  bond-debt  from  Mr.  Fitzpa- 
trick, and  Mr.  Fitzpatrick  should  pay  him 
the  same    in  three  instalments,  and  thit 
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nntil  ihe  iDStalmeDts  shoald  be  satisfied,  the 
two-storied  house  at  Lall  Durwaza  should 
remain  subject  to  the  decree  and  should  not 
be  afailable  in  the  hands  of  Mr.  Fitzpatrick 
for  the  purposes  of  sale  or  mortgage  or 
otherwise.  The  terms  of  the  decree  found- 
ed on  the  above  solehnamah  are  no  doubt 
somewhat  ambiguous,  but  when  read  with 
the  plaint  and  the  solehnamah,  no  doubt 
remains  that  the  decree  roust  be  taken  as 
oarrjiog  out  the  prayer  of  the  plaint  and 
the  terms  of  the  solehnamah.  To  consider 
the  decree  however  in  both  ways,  it  will  be 
shown  that  it  is  quite  immaterial  in  which 
of  two  ways  the  decree  is  read.  The  other 
eonstructioQ  which  it  was  suggested  might 
be  put  npon  the  decree  was  that  it  was  a 
money-decree  and  that  nnder  that  decree 
ans  property  of  Mr.  Fitzpatrick  whether 
mortgaged  or  not  mortgaged  was  liable  in 
execution.  Now,  having  regard  to  the  true 
oonstruction  of  the  decree  as  I  have  first 
stated,  it  is  clear  that  the  decree  in  a  suit 
which  was  for  the  realization  of  the  mort- 
gage debt  by  the  sale  of  the  two-storied 
boose  at  Lall  Durwaza,  cannot  be  carried 
into  execution  by  attachment  of  a  property 
which  was  neither  the  subject  of  that  suit 
nor  the  subject  of  that  decree,  vis.,  a  one- 
storied  house  with  bungalow  in  the  walls  of 
the  Fort.  Therefore,  on  that  ground  the 
execution  of  the  decree  must  fail,  and  if  the 
decree  was  founded  on  a  mistake  that  mis- 
take would  have  to  be  rectified  before  exe- 
cution can  be  authorized.  Upon  that  ground 
therefore,  as  well  as  on  the  other  grounds 
which  have  already  been  mentioned,  the  order 
as  to  execution  must  be  reversed. 

Next^  taking  the  decree  to  be  a  money 
decree,  it  is  to  be  remarked  that  it  was  pass- 
ed in  June  1867.  The  execution  was  sought 
in  November  1868  after  the  Maharajah  of 
Bardwan  had  purchased  the  property  in  suit 
and  obtained  possession  under  the  Persian 
kobalah.  It  is  obvious  nnder  these  circum- 
stances' that  without  making  the  Rajuh 
a  party  to  a  suit  purporting  to  have  been 
brought  to  enforce  the  supposed  lien  of  the 
decree,  execution  could  not  be  had  against 
this  property  in  suit.  Therefore,  on  this 
ground  also  the  execution  proceedings  must 
fail  and  the  order  for  execution  must  be 
reversed.  And  further,  if  the  decree  is  to  be 
regarded  simply  as  a  common  money-decree 
without  reference  to  the  property  hypothe- 
cated by  the  bond,  all  that  would  be  sold 
ander  such  a  decree  would  be  the  right  title 
tod  interest  of  the  judgment-debtor,  which 


at  the  time  had  ceased  to  exist  and  had  be- 
come vested  in  the  plaintiff.  If  execution 
of  such  a  decree  could  be  had,  it  would  pass 
nothing.  But  the  plaintiff  desires  to  go 
further.  He  not  only  desires  that  these  pro- 
ceedings should  be  set  aside  but  that  litiga* 
tion  should  be  set  at  rest  by  a  declaration  of 
his  rights.  In  order  to  see  whether  the 
clearly  primh  facie  title  which  the  Maha- 
rajah had  and  has  in  him  has  in  any  way 
been  interfered  with  or  jeopardized  or  in 
any  measure  cut  down  by  the  dealings  of 
Mr.  Fitzpatrick  with  the  defendant  Hurdeo 
Narain,  it  is  necessary  now.  to  look  to  the 
foundation  of  the  title  under  which  the  de- 
fendant claims,  viz,,  the  bond  of  the  IStb 
April  1864.  That  bond  recites  as  follows  : 
— "  I,  William  Fitzpatrick,  a  resident  of 
"  and  proprietor  of  theKootee  Lall  Durwaza, 
<<  izaradar  of  Dumdumma  alias  Rohirapore, 
"  Pergunnah  Brutpore,  Zillah  Monghyr,  do 
"  hereby  declare  that  I  am  indebted  to  the 
^*  zemindars  and  kutkinadars  for  the  rents 
"  of  the  izara  mehals."  Then,  in  the  seventh 
para,  of  the  condition  of  the  bond,  it  was 
stated  as  follows  : —  «*  If  I  now  take  more 
**  mehals  and  if  the  Teepdaree  and  all  its 
'*  conditions  remain  in  force,  then  as  long  as 
**  these  rupees  7,000  of  the  Mahnjun  will 
<'  remain  unpaid,  /  shall  not  sell  the  hootee 
"  inside  the  kellah,  undur-i-kellah.  If  I  do, 
'*  then  such  deed  of  sale  when  produced  be- 
*^  fore  a  Court  of  Justice  shall  be  declared 
**  null  and  void.  On  these  conditions  I  execute 
"  this  ekrar  that  it  may  come  to  use  in 
"future."  Under  this  7th  condition,  it  is 
contended  that  the  house  in  question  being 
within  the  walls  and  the  fosse  of  the  fort,  was 
intended  to  be  hypothecated  and  was  hypo- 
thecated, and  not  the  two-storied  house  of 
Lall  Durwaza  which  is  outside  the  walls  of 
the  fort.  It  is  contended,  however,  by  the 
advocate  for  the  Maharajah  that  that  is  not 
the  true  construction  to  be  given  to  that 
para,  of  the  bond» 

Now  in  the  first  place,  if  we  were  to 
hold  that  some  houae  within  the  walls  of  the 
fort  of  Monghyr  was  indicated  as  therein 
hypothecated,  we  should  be  compelled  to 
say  in  the  same  breath  that  that  hypothe- 
cation was  bad  for  want  of  precision  and  on 
the  ground  of  uncertainty  and  vagueness, 
considering  that  there  are  numbers  of  bun- 
galows within  the  walls  of  the  fort  of  Mon- 
ghyr to  which  the  description  given  would 
equally  apply.  In  fact,  if  we  were  to  adopt 
the  defendant's  construction  of  the  document 
we  should  have  to  hold  that  no  charge  by 
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\rhj  of  hypotliecBtton  is  made  out,  by  reason 
of  ihe  indiBtinctneBS  and  vagueness  of  the 
above-mentioned  condition  of  the  bond.  It 
is,  however,  a  good  rule  of  construction  that 
if  a  particular  construction  of  a  part  of  a  docu- 
ment renders  a  contract  evidenced  by  it  in- 
operative, and  another  construction  thereof 
renders  tlie  contract  operative  and  the 
couBtruction  to  be  put  reconcileable  with 
other  portions  of  the  document,  the  first 
should  give  wuy  to  the  second.  Now  let  us 
see  whether  or  not,  under  the  circumstances 
of  this  ease,  the  first  literal  construction 
should  give  wayr  to  the  second  legitimate 
construction.  Ordinarily  speaking,  iu  all 
conveyances,  whether  English,  Persian  or 
Bengalee,  the  subject  of  the  conveyance 
and  the  purport  of  that  conveyance  are  re- 
cited. In  this  particular  case,  if  the  con- 
struction giveu  by  the  defendant  be  adopted, 
tlie  subject  of  the  conveyance  must  be  taken 
to  be  no  where  recited  in  the  document.  It 
is,  however,  recited  in  the  document  that 
Mr.  Fitzpatrick  was  the  proprietor  of  the 
Lall  Durwaztt  house  and  of  certain  izarah 
mehals,  that  he  borrowed  certain  sums  of 
money  iu  respect  of  which  he  in  the  first 
instance  hypothecates  the  rents  of  the  ijarah 
mehals,  and  in  the  second  place  subject  to 
certain  contingencies  which  have  been  pre- 
viously alluded  to,  the  house  within  the  fort 
is  to  be  rendered  available  for  the  mortgage 
debt.  Now  apparently  the  house  stated  in 
the  last  condition  would  have  reference  back 
to  the  re<iital  in  the  document  unless  such 
a  construction  is  rendered  wholly  impossible. 
The  impossibility  of  that  reference  is  basei 
upon  the  words  "inside  the  fort.*'  It  would 
appear,  however,  that  the  words  *'  inside  the 
**  fort  "  do  not  necessarily  mean  inside  the 
vyalls  of  the  fort.  The  Lall  Durwaza  house 
is  situated  within  25  cubits  of  the  Lall 
Durwaza  gate  outside  the  walls  of  the  fort 
of  Monghyr,  and  it  may  very  well  be  that 
although  that  house  is  not  situated  within  the 
walls  of  the  fort,  which  are  not  the  words  used 
in  the  document,  it  may  nevertheless  be  said 
that  it  is  situated  inside  the  fort.  We 
sent  for  the  Government  map  of  the 
Monghyr  fort  from  the  Surveyor  General's 
Office  and  carefully  inspected  it.  This  map 
shows  that  the  precincts  of  the  fort  extend 
beyond  the  Lall  Durwaza,  and  that  the  locality 
indicated  by  a  clump  of  trees  2o  cubits  off  is 
within  the  fort  in  the  same  way  as  the  trees 
standing  on  a  part  of  the  maidan  of  Calcutta 
may  be  said  to  be  within  the  garrison  of  the 
fori  of  Calcutta.  But  this  which  is  a  suffi- 
ciently correct  answer  to  the  position  put  fur- 


ward  by  the  defendant  is  made  as  clear  as  it 
can  be  by  the  proeeedinsrs  and  acts  of 
Hurdeo  Naraiu  himself.  The  first  exeea- 
tion  which  he  took  under  the  decree  of  the 
1 4  th  June  1867  was  directed  against  the 
two-storied  Lall  Durwaza  house,  and  when  it 
was  resisted  by  Dr.  Duka  he  pat  in  a  petitioo 
to  the  effect  that  although  in  the  document 
the  house  was  mentioned  as  being  'Mnsidethe 
fort,"  it  was  in  fact  the  hoiHe  which  it  was 
intended  should  be  hypothecated,  and  that 
the  same  was  near  and  within  the  precincts 
of  the  fort.  He  stated  that  the  subject 
of  contest  was  the  Lall  Durwaza  and  nofaoy 
other  house  within  the  walls  of  the  fort  of 
Monghyr.  It  therefore  appears  that  the 
construction  which  we  put  upon  the  words 
*'  inside  the  fort"  as  being  inside  the  fort  and 
its  precincts,  and  not  necessarily  within  Uie 
walls  of  the  fort,  is  borne  out  by  the  defend- 
ant's own  view  of  the  matter,  expiessed  on  the 
occasion  of  Dr.  Duka's  opposition  to  the 
plaintiff^s  execution  and  by  the  plaint  the 
defendant  filed  and  the  decree  he  obtained 
in  that  suit.  We  therefore  consider,  that 
we  are  in  every  way  fortified  in  the  concla- 
sion  that  we  have  come  to. 

It  is  further  very  ably  argued  by  Mr, 
Piff'iird  that  even  if  we  assume  that  the 
house  in  question  was  hypothecated,  it  was 
only  a  contingent  hypothecation  with  re- 
ference to  the  terms  of  the  7th  para,  of  the 
Teepdaree.  It  appears  to  us  that  Mr.  Piffnrd's 
contention  is  correct.  The  whole  of  the  7th 
para,  of  the  ekrar  is  governed  by  the  word 
'*  if  "  in  the  opening  of  the  sentence — *'  if  I 
take  more  mehals,"  &c.,  &c.,  and  as  it  is  not 
shewn  that  that  particular  oontinveucy  had 
arisen,  assuming  there  was  a  hypotheeation 
in  the  event  of  that  condition  arising,  the 
hypothecation  fails. 

For  all  these  reasons,  we  hold  that  the 
preferential  title  of  the  Maharajah  is  fully 
made  out,  and  that  the  defendant  Hurdeo 
Narain  has  no  title  to  the  house,  firstl^^  be- 
cause it  does  not  pass  under  his  bond,  and 
secondly,  if  it  does,  because  the  particular 
contingency  contemplated  in  para.  7  of  Uie 
Teepdaree  is  not  shewn  to  have  occurred. 

We  may  add  that  the  defendant  having  put 
forward  considerable  opposition  to  the  claim 
of  the  plaintiff  which  compelled  him  to 
come  into  Court,  and  having,  after  the  plain- 
tiff had  brought  this  suit,  opposed  his  paying 
off  of  the  money  subject  to  objection  in  this 
very  suit,  it  is  extremely  disingenuous  on 
the  part  of  the  defendant  now  to  contend 
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that  as  the  Bigah  had  paid  the  money  uoccm- 
ditiooalij,  be  baa  no  cause  of  action  against 
bim,  the  defendant.  The  course  which  the 
Subordinate  Judge  adopted  has  given  rise 
to  a  second  suit.  The  object  of  all  litiga- 
tion should  be  that  the  matters  in  dispute 
ihoold  be  made  to  converge  to  a  few 
clear  points  or  issues  to  be  comprehended  if 
possible  in  one  suit,  but  instead  of  tlutt  con- 
Fergeace  we  have  here  a  clear  divergence 
of  all  snch  matters  giving  rise  to  another 
suit  to  be  brought  by  the  Maharajab  before 
he  can  obtain  full  relief.  If  the  former  of 
the  two  applications  made  on  behalf  of  the 
Maharajah  had  been  granted,  the  necessity 
to  bring  any  further  snit  jwoold  not  have 
arisen,  bat  as  it  has  been  rejected  the  result 
(we  cannot  help  remarking)  will  be  that  this 
present  litigation  will  probably  be  followed 
by  a  fresh  suit  for  the  recovery  of  the 
money  paid  in  by  the  Maharajah  for  thq 
purpose  of  stopping  the  sale  of  his  house, 
in  this  suit  it  is  possible  the  Maharajah 
may  run  the  risk  of  the  objection  that  he 
paid  in  the  money  nnconditionally  being 
maintaioed  so  as  to  bar  his  cause  of  action. 

We  desire,  however,  to  pass  no  opinion  in 
this  case  on  any  point  which  is  likely  to 
affect  the  merits  of  any  future  litigation. 
We  have  been  driven  to  make  these  remarks 
in  answer  to  the  arguments  of  the  Counsel 
for  the  respondents.  Now,  inasmuch  as  the 
Maharajah  has  (as  is  stated)  either  already 
brought  a  suit  for  the  recovery  of  the 
money  paid  in  by  him  or  intends  to  bring 
it,  the  present  suit,  and  the  declaration 
sought  thereby  must  be  regarded  as  a  pre- 
liminary measure  to  his  success  in  future 
litigation,  and  consequently  the  Maharajah 
is  entitled  to  a  declaration  of  his  title  to  the 
bouse  in  dispute.  Having  held  that  the 
Mabarnjah  is  the  owner  of  the  house  and 
the  defendant  has  no  title  whatever  to  it, 
we  shall  make  a  decloratioii  of  title  in  tlie 
Maharajah's  favor. 

We  bad  at  one  time  some  doubt  whether 
or  not  under  the  circumstiioces  of  tliis  case 
each  partj  ought  to  pay  his  own  costs,  but 
after  further  consideration  Mr.  Justice 
Bayl^  and  I  think  tbiat  the  defendants  ought 
U>  be  nsAde  llBble  for  the  costs  of  this  suit. 
It  is  quite  clear  that  the  conviction  which 
the  defendant  liad  that  the  Lnll  Durwaza 
was  the  subject  of  the  contract  was  a  well- 
founded  one,  and  the  mere  fact  of  his  hav- 
ing been  defeated  in  certain  execution  pro- 
ceedings ought  not  to  have  induced  him  to 
'oppoflo.tlie  plaintiff  in  this  suit,  as  he  had  a 


well«>founded  cause  of  action  which  he  might 
have  enforced  against  Dr.  Duka.  We  con- 
sider that  he  too  willingly  yielded  to  the 
view  taken  by  the  Court  in  execution,  be- 
cause be  probably  felt  that  he  had  a  formid- 
able party  to  contend  with  in  Dr.  Duka. 
We  consider  the  defendant  has  not  acted 
fairly,  and  consequently  see  no  reoson  to 
exempt  him  from  the  general  rule  that  the 
unsucessfol  party  should  pay  the  costs  of 
the  litigation.  The  decree  will  be  as  foU 
lows  :-^Set  aside  the  two  orders  disallowing 
the  plaintifiTs  claim,  declare  that  the  plaintiff 
is  the  owner  of  the  one-storied  house  within 
the  walls  of  the  fort  of  Monghyr  lately 
belonging  to  Mr.  Fitzpatrick,  and  that  the 
defendant  has  no  right  title  or  interest  what- 
ever in  the  same  ;  confirm  the  Maharajah's 
possession  and  order  defendants  to  pay  all 
the  costs  of  this  suit  and  the  costs  of  the 
two  proceedings  hereby  set  aside. 

Bayley^  J. — I  only  wish  to  add  a  very 
few  words  in  regard  to  the  costs.  I  think 
the  defendant  ous^ht  to  pay  the  costs  of  this 
litigation*  The  Court  went  against  defend- 
ant's own  idea  of  his  own  rights,  and  he 
has,  but  should  not  be  allowed  to  have,  taken 
advantage  of  that  mistake— nor  by  that 
means  have  attempted  to  attach  property 
under  a  vague  definition  of  a  house,  when 
his  own  conduct  was  such  that  he  must  have 
known  that  he  had  no  right  to  take  any  such 
advantage. 


The  30th  June  18?]. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges. 

Bstoppel  bjoondnotof  partiea  (FaiB) 
—Amendment  of  ease. 

Case  No.  211  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shah'ahady  dated  the  \Sth 
December  1870,  affirming  a  decision  of 
the  Moonsiff  of  Sasseeram^  dated  the  6r/i 
July  1870, 

Bhyro  Dutt  (Plaintiff)  Appellant, 

versus 

Mussamut  Lekhranee  Kooer  (Defei^ant)  * 
Respondent ;  • 
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Mr.  R.  E.  Twidale  and  Baboo  TaruckNath 
Duti  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for  Respondent. 

If  the  person  who  asks  for  redress  is  a  party  who  has 
coantenanced  the  acts  of  which  he  complains,  the  Court 
is  bound  to  refiise  him  any  redress  or  assistance. 

A  plaintiff  can  be  allowed  to  amend  his  case  only 
when  he  has  an  honesi  case,  bnt  either  throogh 
mistake  or  some  mis-apprehension  he  has  not  placed 
the  real  facts  before  the  Ck>i2rt. 

Pauly  «7. — In  .this  case,  the  plaintiff,  Bhyro 
Dutt,  sued  the  defendant  in  a  suit  0(  a  novel 
oliaraoter, — for  re-con stroction,  as  it  is  alleged, 
of  a  certain  bond  which  the  defendant  had 
destrojed  under  color  of  a  certain  decree 
which  he,  as  plaintiff,  had  obtained  against 
the  plaintiff's  oo-sharers. 

The  plaintiff  alleged  that  the  bund  which 
was  so  cut  or  removed  did  not  form  the  sub- 
ject of  that  decree,  but  belonged  to  him  eze- 
dusively  having  fallen  in  his  share  bj  a 
butwarah  of  the  lands  which  was  effected 
between  him  and  his  co*sharers,  and  that  in 
consequence  of  the  invasion  of  this  clear 
right  of  the  plaintiff  he  was  entitled  to  have 
the  bund  restored. 

The  defendant  answered  that  he  had  sim- 
ply done  what  he  was  entitled  to  do  under 
the  decree  which  he  had  obtained. 

The  issue  joined  by  the  parties  by  reason 
of  these  conflicting  statements  was  as  follows: 
vt>,  whether  the  bund  which  had  been  cut 
belonged  exclusively  to  the  plaintiff  and 
did  not  form  the  subject  of  the  decree  which 
the  defendant  had  obtained* 

The  lower  Court,  in  a  very  able  and  clear 
judgment,  has  come  to  a  conclusion  adversely 
to  the  plaintiff  on  both  the  points  alleged 
by  h\m— firstly,  that  no  butwarah  as  pleaded 
by  the  plaintiff  ever  took  place,  and  that 
therefore  the  property  did  not  exclusively 
belong  to  him  ;  and  secondly^  that  the  defend- 
ant had  cut  or  removed  the  bund  which  he 
was  entitled  to  remove  under  the  decree 
which  he  had  obtained  against  the  plaintiff's 
oo-sharers.  The  conclusion  as  to  the  identi- 
ty of  the  bund  in  this  suit  with  the  bund 
which  was  decreed  to  be  cut  in  the  suit 
brought  by  the  defendant  was  fortified  by  a 
local  enquiry  conducted  by  an  Ameen  and 
tested  by  the  Moonsifi  (the  first  Court;  per- 
sonally on  the  spot,  and  it  appears  that  the 
only  bond  which  the  plaintiff  could  point 


out  as  having  been  cut  was  the  subject-mat- 
ter of  the  decree  which  the  defendant  bad 
obtained.  The  Lower  Appellate  Court,  after 
going  into  a  great  many  reasons  some  of 
which  have  afforded  the  special  appellant's 
pleader  the  opportunity  of  criticising  its 
judgment,  has  come  to  this  finding  : — '*  It  is 
**  further  shewn  by  the  course  appellants 
'*  have  taken  in  this  appeal  (independent  of 
'*  the  evidence  recorded)  that  his  suit  is  a 
"  false  suit,  and  that  the  bund  and  obstruetioa 
''  that  has  been  opposed  is  the  obstmctioD 
«  noted  and  decreed  in  the  original  suit/' 

The  pleader  who  argued  this  special  appeal 
would  not,  however,  at  once  come  to  the 
point,  viz.,  whether  the  finding  of  the  Lower 
Appellate  Court  as  to  the  identity  of  the  bund 
was  or  was  not  •  proper  finding  in  bw. 


Mr.  Twidale  who  followed  him  very  candid- 
ly stated  that  as  far  as  the  question  of  iden- 
tity went,  the  finding  of  the  Lower  Appel- 
late Court  was  conclusive  and  could  not  be 
questioned  in  special  appeal. 

The  whole  force  of  the  address  of  the 
pleader  for  the  appellant  who  argued  this 
case  was  directed  to  the  point  which,  as  pre- 
viously observed,  was  not  pot  in  Issue  by 
the  plaintiff  and  the  defendant  in  the  Courts 
below  and  did  not  arise  on  the  merits  with 
reference  to  the  right  determination  of  the 
case,  vut.,  that  assuming  that  the  bund  in 
dispute  was  the  subject-matter  of  the  decree 
which  the  defendant  had  obtained,  as  he, 
the  plaintiff,  was  no  party  to  that  decree, 
he  had  a  right  to  re-open  the  whole  case 
upon  which  the  decree  was  founded,  Ifow, 
in  the  first  place,  there  is  a  finding  of  fact 
that  the  plaintiff  had  no  share  allotted  to 
him  by  partition  in  which  the  bond,  as  al- 
leged by  him,  fell — therefore  it  follows  that 
he  was  a  joint  share-holder,  and  we  are  at  a 
loss  to  find  out,  having  regard  to  the  fact 
that  a  decree  was  passed  against  the  10 
annas  share-holders  for  the  cutting  of  the 
bund,  how  much  of  the  decree  the  plnintiff 
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coald  hope  to  resist  ?  Was  he  to  resist  the 
demolition  of  a  portion  of  the  hund  which 
was  joint  and  undivided,  for  his  position  is 
apparently  that  and  nothing  else  if  there 
is  aoj  validity  at  all  in  the  position  that  he 
has  assumed  ?  It  is,  however,  clear  that 
the  position  he  has  taken  up  will  not  avail 
him  in  the  least,  for,  as  observed  by  the  first 
Court,  he  as  a  co-sharer  was  actively  as  a 
mooktear  defending  this  suit  on  behalf  of 
his  co-sharers,  that  the  foroser  decree  was 
passed  in  his  presence,  that  he  was  present 
when  in  execution  of  that  decree  the  bund 
was  cut  and  that  not  on  one  sintrje  occasion 
was  the  fact  now  urged  put  forward,  t.  e., 
that  the  former  decree  was  not  binding 
against  him  as  he  was  not  a  party  to  the 
suit. 

It  is  quite  clear  (hat  estoppels  are  not 
only  by  record  but  also  in  pais,  which  we 
may  for  the  purposes  of  this  case  describe 
by  conduct  of  parties.  This  has  been  re- 
peatedly held  iu  England,  and  it  is  neces* 
sary  only  to  cite  one  or  two  cases  ;  as  for 
instance  Sandys  versus  Hodgson,  10  A  and 
E.,  479  ;  Ptckard  versus  Sears,  6  ▲.  and 
E.,  469.  In  Taylor  on  Evidence,  Volume  I, 
pi^e  696,  Section  774,  it  is  said  :— ••  So 
'*  if  a  person  having  a  right  to  an  estate 
'*  permit  or  encourage  a  purchaser  to  buy 
**  it  of  another,  the  purchaser  shall  in  equity 
"  at  least  hold  it  against  the  person  wIk> 
''  has  the  right ;  and  precisely  the  same 
'*  doctrine  applies  at  Common  Law  to  per- 
**  sonal  property." 

If  we  were  at  all  concerned  in  this  case 
with  the  technical  doctrine  of  English 
estoppel,  we  should  hold  that  by  the  fact 
(1)  of  the  plaintiff's  cognizance  of  the 
former  proceedings,  and  by  the  facts  (2) 
of  his  never  having  taken  any  objection  ; 
(3)  of  his  having  conducted  the  suit  being 
present  at  the  local  enquiry  and  at  the  time 
of  the  execution  of  the  decree,  he  is  pre- 
cluded now  from  bringing  the  present  suit ; 
for  fortunately  for  the  interests  of  justice 
the  Courts  of  this  country  are  governed  by 
a  law  of  faf  wider  operation  and  efficacy 
than  the  doctrine  of  estoppel.  This  Court 
is  to  be  governed  in  all  cases  in  which  the 
law  is  not  written  or  defined  by  judicial 
decisions,  by  the  principles  of  justice  equity 
and  good  conscience*.  This  very  principle 
necessarily  obliges  the  Courts  to  look  to  the 
conduct  of  a  party  who  asks  redress  ;  and 
if  the  Court  finds  that  the  person  who  asks 
for  redress  is  a  party  who  has  countenanced 
the  acts  of  which  be  complains,  the  Court 


is  bound  to  decline  to  afford  any  redress   or 
assistance  to  such  an  individual. 

«  «  *  «  • 

*  «  «  «  • 

We  must  observe  that  the  candour  with 
which  the  senior  pleader  Mr.  Twidale  for 
the  special  appellant  hns  laid  his  case  before 
the  Court,  offers  a  most  pleasing  contrast  to 
the  persistence  and  untenable  arguments 
which  the  junior  pleader  has  paraded  before 
us.  Mr.  Twidale  admitted  that  the  judg- 
ment of  the  Lower  Appellate  Court,  as  it 
stood,  was  unassailable,  but  he  said  that  there 
wa«  a  point  which  ought  to  be  considered, 
vtz.,  whether  the  bund  had  been  cut  at  an 
extent  to  which  it  was  intended  that  it 
should  be  cut  and  that  in.  order  to  avoid  a 
multiplicity  of  suits  we  should  allow  this 
objection,  althoiigli  it  was  not  taken  in  this 
shape  in  the  Courts  below  ;  but  the  answer 
to  this  argument  may  be  given  in  the  words 
of  Lord  Westbury  in  the  case  of  Eshan 
Chunder  Singh,  Weekly  Reporter,  Volume 
VI,  page  58,  Privy  Council  Hulinjrs, — that 
'*  the  state  of  facts^  and  the  equities  and 
"  ground  of  relief  originally  alleged  and 
**  pleaded  by  the  plainiifi,  shall  not  be  de- 
"  parted  from  ;*'  and  further  that  **  it  is  im- 
*'  possible  to  conclude  parties  by  inferences 
**  of  fact  which  are  not  only  not  consistent 
*'  with  the  allegations  that  are  to  be  found 
'*  in  the  plaiur,  which  constitute  the  case 
*'  the  defendant  hns  to  meet,  but  which  are  iu 
**  reality  contradictory  of  tlie  case  made  by 
**  the  plaintiff.  It  will  introduce  the  great* 
*'  est  amount  of  uncertainty  into  judicial 
*'  proceedings  if  the  final  determination  of 
'*  causes  is  to  be  founded  upon  inferences 
*'  at  variance  with  the  case  that  the  plaintiff 
*•  has  pkaded,  and,  by  joining  issue  in  the 
'*  cause,  has  undertaken  to  prove.''  A  great 
mis-apprehension  seems  to  exist  in  the  minds 
of  some  pleaders  as  to  the  cases  in  which  a 
plaintiff  should  be  allowed  to  amend  his  case. 
This  can  ouly  be  allowed  in  those  cases  when 
the  plaintiff  really  has  an  honest  case,  but 
either  through  mistake  or  some  mis-appre- 
hension has  not  placed  the  real  facts  before 
the  Court.  We  think  the  time  has  arrived 
when  we  may  fairly  expect,  with  such  a 
powerful  bar*  before  the  Courts,  that  every 
body  should  ask  and  be  furnished  with  pro* 
per  legal  advice  before  he  comes  into  Court, 
and  if  without  complying  with  this  obvious 
and  available  course  a  party  makes  his  own 
case  and  fails  we  cannot  help  him  out  of 
the  difficulties  into  which  he  falls  owing  to 
bis  own  negligence  and  carelessness. 

We  dismiss  this  special  appeal  with  costs. 
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ThedOtb  June  1871. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 
Judges. 

Section  10  Act  VZ  (S.  O.)  of  1862— 
Sbare-liolder-— Proprietor. 

Case  No.  126  of  1871  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Nuddeay  dated 
the  2lst  November  1870,  reversing  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  the  llth  March  1870. 

Moolook  Chand  Mundul  and  others  (Inler- 
venors)  Appellants y 

versus 

Modhoosoodun  Bachusputtj  (Plaintiff) 
Eespondent. 

Mr,  C.  Gregory  and  Baboo  Debendro 
Narain  Bose  for  Appellants. 

Baboos  Unnoda  Pershad  Banerjee,  Chunder 
JUadhub  Ghose  and  Taruch  Nath  DuU 
for  Respondent. 

Proceedings  under  Section  10  Act  YI  (B.  C.)  of  1862 
eannol  be  taken  on  the  application  of  one  share^liolder 
in  a  joint  undivided  estate  ;  the  word  ^*  proprietor**  im- 
plying the  sole  proprietor  or  whole  body  of  proprietors 
of  the  land  for  the  measnrement  of  which  application 
is  made. 

Loch,  J.^-^Tma  was  a  suit  under  the  pro- 
visions  of  Section  10  Act  YI  of  1862,  B. 
C,  for  the  measurement  of  an  estate  in 
which  the  plaintiff  alleges  he  holds  an  un« 
divided  8  annas  share. 

The  ryots,  whose  land  it  was  sought  to 
measure  and  assess,  denied  that  they  were 
tenants  of  the  plaintiff,  and  Prem  Chand  and 
another  intervened  claiming  to  be  in  receipt 
of  rent.  ^• 

The  first  Court  laid  down  two  issues, 
1st. — Whether  plaintiff  had  been  in  receipt 


of  rents;  and  2nd,  whether  Prem  Gfaand  had 
been  in  receipt  of  reat. 

The  Deputy  Collector  found  both  issnea 
against  the  plaintiff,  but  on  appeal  the  Judge 
reversed  the  judgment  holding  that  *Uhe 
'*  intervenor's  plea  that  his  ancestors  aud 
^*  plaintiffs  ancestors  made  a  division  or 
**  partition  is  pot  even  proved,  nor  is  the 
**  date  of  such  partition  even  given.  Such 
"  a  plea  cannot,  therefore,  be  entertained. 
*'  Plaintiff  purchased  the  estate  in  1269,  and 
'*  as  all  parties  admit  his  proprietory  right 
*'  to  8  annas  share  of  the  estate  which  is 
*'  held  ijmalee  and  that  these  lands  form 
"  part  of  the  estate  and  are  situated  within 
'*  it,  plaintiff  has  a  rio^ht  under  Section  10 
"of  Act  YI  of  1862  to  measure  these 
**  lands,  and  a  decree  is  given  to  him  accord- 
"ingly." 

A  special  appeal  was  preferred  by  the 
tenants,  but  before  the  Court  entered  iota 
the  case  it  was  brought  to  the  notice  of  the 
Judges  that  a  judgment  had  been  passed  bj 
a  Division  Bench  of  this  Court,  £.  Jackson 
and  A.in8lie,  J.  J.,  dated  I5th  May  1871,* 
which  contained  a  construction  of  Section 
10,  Act  VI  of  1862,  B.  C,  which,  if  follow- 
ed  in  the  present  case,  would  necessarily 
dispose  of  this  appeal.  The  Judges  there 
held  that  the  appiicaut  under  this  (X)  Sec* 
tion  must  be  the  proprietor  of  the  estate^ 
not  a  share-holder  only  in  the  proprietory 
lands  ;  that  it  was  not  right  that  such  share- 
holders should  have  separate  measurements ; 
that  such  proceedings  would  be  productive 
of  great  annoyance  and  harassment  to  the 
tenants  on  the  estate,  and  that  the  law  does 
not  say  that  any  share-holder  of  an  estate 
may  apply  to  the  Collector;  and  that  looking 
to  the  remarkable  provisions  of  this  Section 
it  should  not  be  extended  beyond  its  plaia 
terms. 

A  judgment  of  a  Division  Bench  of  this 
Court  reported  in  I  Weekly  Reporter,  pages 
53-54,  Trevor  and  Campbell,  J.  J.,  has  been 
referred  to  as  declaring  that  a  share-holder 
waa  entitled  to  measure  the  lands  of  an 
estate;  but  we  find  that  the  judgment  in  that 
case  was  passed  with  reference  to  the  pro- 
visions of  Section  26  Act  X  of  1859,  which 
contemplated  a  different  state  of  things  to 
that  provided  for  by  Sectou  10  Act  YI  of 
1862,  B.  C.  SectioD  26  Act  X  of  1859  is 
similar  in  its  terms  to  Section  9  Act  YI  of 
1862,  B.  C,  which  declares  the  right  of  a  pro- 
prietor of  an  estate  or  tenure  or  other  person 

♦  16  W.  B.,  p.  621 
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in  receipt  of  the  rents  of  an  estate  or  tenure 
to  make  a  gerter&l  survey  and  measurement 
of  the  lands  comprised  in  such  estate  or 
tenore,  and  to  inToke  the  assistance  of  the 
Collector  should  the  tenant,  wheu  dulj  serv- 
ed with  notice,  fail  to  attend  and  point  out 
his  land ;  but  Section  10  Act  VI  of  1862 
contaios  provisions  not  to  be  found  in  any 
Section  of  Act  X  of  1859.  It  was  enacted 
probably  to  assist  auction  purchasers  In 
discovering  the  knds  they  had  purchased 
and  the  tenants  who  occupy  such  lands.  I 
cannot  suppose  hat  the  law  ever  contem- 
plated  Uiat  the  provisions  of  this  Section 
shoold  be  made  use  of,  unless  in  very  excep- 
tional cases,  by  land-holders  who  have  been 
for  any  period  in  quiet  possession  of  their 
estates  receiving  rents  from  the  tenants. 

Section    10  Act  VI  of  1862,  B.  C,   pro- 
vides : — ''  If  the  proprietor  of  an  estate  or  ten- 
ure or  other  person  entitled   to  recover  the 
rents  of  an  estate  or  tenure  is  unable  to  mea- 
sore  the  lands  comprised  in  such  estate  or 
tenure  or  any  part    thereof  by  rea$on  that 
k»  cannot  .ascertain  who  ^rc  the  persons  lia- 
ble to  pay  rent   in  respect  of  the  lands  or 
any  part  of  the  lands  comprised  therein^  he 
may  petition  the  Collector  who  shall  proceed 
to  measure  the  lands  and  to  ascertain  and  re* 
cord  the  names  of  the  persoub  in  occupation 
of  the  same  ;  and  on  the  special  application  of 
the  proprietor  or  other  person   aforesaid,  the 
Collector  shall  proceed  to  ascertain,   deter- 
mine  and  record  the  tenures  and   under-ten- 
ures,  the  rates  of  rent  payable  in   respect  of 
such  lands,  *and  the  persons   by   whom  res- 
pectiTcly  the  rents  are  payable."  Then  comes 
the  penal  Clause  which   is  as  follows  :— "  If 
"  after  due  enquiry,   the  Collector  shall  be 
*'  unable  to  measure  the  land  oir  to  ascertain 
**  or  record  the  names  of  the  persons   in  oc- 
'*  cnpation  of  the  same,  or  if  he  shall  (in  any 
"case    in   which  such    special    application 
''  shall  have  been  made  as  aforesaid)  be  un- 
"  able  to  ascertain  who  are  the  persons  hav- 
''  ing  tenures  or  under-tenures  in  suob  lands 
**  or  any  part  tiiereof,   then  and  in  any  such 
*'  ease  he  may  declare  the  same  to  have  laps* 
*'  ed  to  the  party  on  whose  petition  he  has 
**  made  the  enquiry.^    Taking  these  words 
as  they  stand,  it  would  follow  that  if  the 
party  upon  whose  petition  the  enquiry  was 
made  was  the  proprietor  of  J  an  anna  share 
in  the  eatate,  the  whole  of  the  property  re- 
garding which  the  enquiry  took  place  would 
be  handed  over  to  him.    It  may  be  said  that 
only  so  much  as  is  in  proportion  to  his  share 
would  be  made  over  to  him,  but  the  law   no 
where   says  po  nor  does  the  law  give  the 


Collector  any  authority  to  enquire  into  and 
determine  what  is  tiie  share  of  the  petitioner 
in  the  estate,  but  directs  that  in  such  case 
the  Collector  oMiy  deolare  the  same,  t.  e.,  the 
property  of  which  the  measurement  and 
assessment  is  sought,  ''  to  have  lapsed  to 
the  party  on  whose  petition  he  has  mude 
the  enquiry,"  be  the  right  of  that  party 
what  it  may. 

Possibly,  if  a  person's  co-sharers  refused 
to  join  in  making  an  applicaiion  to  the  CoN 
lector,  they  might  be  made  parties  to  the 
case,  and  the  measurement,  Ac,  proceed  in 
the  presence  of  all  parties,  and  so  the  ten- 
ants be  preserved  from  the  harassment  aris<^ 
ing  from  separate  measurements  being  fre- 
quently made  by  the  various  sliare^holdeis^ 
AH  parties  must  be  before  the  Collector,  and 
therefore  I  concur  in  the  view  taken  by  E. 
Jackson  and  Ainslie,  J.  J.,  that  proceedings 
under  Seciion  10  Act  VI  of  1862,  B.  C,  can*; 
not  be  taken  on  the  application  of  one  share- 
holder  in  a  joint  undivided  estate.  Under  this 
view  of  the  law,  I  think  this  special  appeal 
should  be  decreed  and  the  judgment  of  the 
Lower  Appellate  Court  reversed  and  that  the 
suit  should  be  dismissed  with  costs  in  all 
Courts. 

AinsliCf  •/•— The  question  is  whether  the 
words  *'if  the  proprietor  of  an  estate  or 
tenure"  in  Section  10  Act  VI  of  1862  of 
the  Bengal  Council  are  to  be  read  as  if  they 
were  **  if  any  sole  proprietor  or  any  one  of 
several  co-proprietors  of  an  estate  or  tenure" 
or  whether  they  imply  a  sole  proprietor 
or  entire  body  of  joint  proprietors  owning 
an  estate  or  tenure. 

Mr.  Justice  Loch  has  pointed  out  how 
the  tenants  may  be  harassed  if  every  share- 
holder of  a  minute  fraction  of  the  estate  is 
allowed  to  have   a  separate  measurement^ 

,^    ^     ^  ,       ^      *nd  l»ow  inconsis- 

CoifJ^.hii;rbrtS;.t  te-t  tha  provWoa 
measure  the  Umd,  or  to  Moer-  In  the  Section  in 
Uin  or  record  the  naines  of  question  quoted  in 
the  persooiiD  oocapauon  of      *._  ^mi      '.l. 

the  Miine,  or  if  he  VhaU  (in  the  margin*  is  With 
any  oaae  ia  whioh  such  tpeeud  the  theory  that 
applioaUoQ  sh^  have  been  ^^Q^y  share-holder 
made  at  aforesaid)  be  unable  to  ''"'^J  ""■* "  uuxucr 
ascertain  who  are  the  jperaont  <»n  separately  call 
tiaying  tenures  or  mider-teQ-  on  the  Collector 
ores  in  sach  land  or  any  part  ♦q  mftMure 
thereof,  then  and  in  any  such  r  i  j    r 

case  he  may  declare  the  same  I  WOnla    fartoer 

to  haw  lapsed  to  the  paiiy  on  refer  to  Section  1 12 
^^  he  h-  -.de  ActXon859(«nd 
the  corresponding 
Section  68  of  AotVIIIof  1869)  in  which 
it  is  provided  that  no  sharer  in  a  joint  estate 
or  other   tenure  in  which  a  division  of  the 
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lands  has  not  been  mnde  amongst  the  sharers 
shall  exercise  the  power  of  distraint  other* 
wise  than  through  a  manager  authorized  to 
collect  the  rents  of  the  whole  estate  or 
tennre  on  behalf  of  all  the  sharers  in  the 
same. 

The  words  used  in  the  earlier  part  of  this 
Section  areMtf  zemindur,  lakherajdar,  farmer, 
&c.,  or  other  person  entitled  to  receive  rent 
immediately  from  such  cultivator,  may  re- 
cover the  same  by  distraint  and  sale  of  the 
produce  of  the  land  on  account  of  which 
the  arrear  is  due. 

The  words  used  to  describe  the  persons 
entitled  to  distrain  are  in  the  singular  num- 
ber, and  are  much  the  same  in  form  as  those 
in  Section  10  Act  VI  of  1862,  but  the 
proviso  shows  that  they  are  to  be  taken  as 
limited  to  the  owner,  farmer,  &c.,  of  de- 
fined lands  or  to  the  whole  of  the  co-owners 
of  such  lands  acting  as  one  body.  And  it 
is  clear  that,  if  this  were  not  so,  the  ryot 
might  be  infinitely  annoyed  and  the  co* 
sharers  put  at  a  great  disadvantage. 

Beading  Act  Yf  of  1862  by  the  light  of 
this  Section,  and  it  must  be  remembered 
that  it  is,  so  far  as  these  Measurement  Sec- 
tions are  concerned,  merely  an  extension 
of  Section  26  Act  X  of  1859,  and  that  by 
Section  21  (Act  VI)  it  is  to  be  read  with 
and  taken  as  part  of  the  earlier  Act,  I  en- 
tertain no  doubt  that  the  proper  construc- 
tion of  estate  or  tenure  in  Section  10  is  one 
that  limits  these  terms  to  certain  specific 
lands  ihe  whole  of  the  rents  of  which  go 
to  the  person  presenting  the  petition. 

The  provisions  of  Section  108  of  Act 
X  of  1859  (now  Section  64  Act  YIII  of 
1869)  also  show  clearly  that  a  single  share- 
holder's rights  under  the  Act  are  by  no 
means  co-extensive  with  those  of  a  sole  pro- 
prietor, •r  body  of  joint  proprietors. 

He  cannot  sell  the  tenure  on  which  the 
default  accrued  at  all  until  he  has  proceed- 
ed against  the  moveable  property  of  the  de- 
faulter and  brought  it  to  sale  (if  any  be 
found)  and  when  he  does  sell  the  tenure  he 
cannot  sell  it  under  Section  105  and  Act 
YIII  of  1865,  B.  0.,  but  can  only  sell  rights 
and  interests  of  the  defaulter  under  Sec- 
tion 110  and  Act  YIII  of  1859. 

I  entertain  no  doubt  that  in  the  lOih  Sec- 
tion of  Act  YI,  the  word  proprietor  must 
be  read  as  implying  the  sole  proprietor  or 
whole  body  of  proprietors  of  the  whole  of 
the  land  for  the  measurement  of  which  ap- 
plication is  made. 


The  3rd  July  1871. 

Present : 

Tlie  Hon'ble  E.   Jackson  and  Onoocool 
Chunder  Mookerjee,  Judges, 

Issues— Ses  Judicata  —  Reiridatloii 
VZZZ  or  1819  —  Futnsa  sale— Be- 
fund  of  porcliase  money. 

Case  No.  143  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  2brd 
November  1870,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District^ 
dated  the  1 5th  January/  1869. 

Ehelut    Chunder    Ghose  (Defendant)  Ap' 
peilant^ 

versus 

Eishen  Gobind  Deb  (Plaintiff)  Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Romesk  Chun- 
der MiUer  for  Appellant. 

No  one  for  Bespondent. 

An  issue  on  a  fiict  is  open  to  determination  at  bt- 
tween  pUintiff  and  defendant,  altboni^h  a  findincon  that 
fact  has  been  arrived  at  between  those  parues  in  a 
fonner  suit  in  which  thej  were  both  defendants. 

Hbu>  by  Jackson,  J.,  (Ifoolceijee,  J.,  dnbitmnte)  that 
a  zemindar  who  puts  up  for  sale  a  putnee  under  Begnhn 
tion  VIII  of  1919  guarantees  to  the  purchaser  that 
there  are  some  lands  appertaining  to  the  putnes^ 
and  if  it  turns  out  that  there  are  no  such  lands,  (that 
there  is  in  fact  no  such  putnee),  the  purchaser  wiU 
be  entitled  to  recover  hia  purchase-money. 

Jachson,  J. — ^Tms  was  a  suit  to  reeover 
from  the  defendants  the  amount  of  porchase- 
monej  paid  by  the  plaintiff  for  a  pntiiee 
taiook  at  a  sale  held  under  the  provisions  of 
Regulation  VIII  of  1819.  The  defendaou 
were  both  the  aemindar  who  put  up  the 
putnee  to  sale  and  the  defaulting  putneedur, 
who  had  each  received  a  portion  of  the  pur- 
chase-money. Tlie  plaintiff  alleged  that  the 
result  of  a  subsequent  suit  bj  a  neighbour- 
ing putneedar  was  to  set  aside  the  putnee 
sale,  and  that  he  was  accordingly  entitled 
under  Section  14  Regulatiou  VIII  of  1819 
to  recover  the  purchuse-monej. 

Both  (Courts  have  decreed  to  the  plaintiff 
as  against  each  defendant  the  proportionate 
share  which  each  obtained,  and  against  the 
zemindar  have  further  decreed  the  coats  aud 
expenses  which  the  plaintiff  incurred.  The 
defaulting  putneedar  does  not  appeal.  Bat 
the  semindar  has  pref<drred  this  special  ap« 
peal.    On  his  behalf,  it  is  alleged  that  the 
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firBS  Court  hii8  foaod  upon  the  evideuoe  that 
ihe  decree  which  is  said  to  have  been  passed 
tetting  aside  the  pntnee  sale  was  obtained 
tbroogh  the  fraud  and  collusion  of  the  pre* 
■ept  plaintiff,  and  that  the  Judge  has  taken 
no  notice  of  these  circamsiances,  and  that  if 
shi«  18  a  correct  finding  the  plaintiff  will 
not  be  entitled  to  recover.  The  following 
is  the  finding  of  the  first  Court  alluded  to  in 
the  argument. 

"  The  eX'putneedar  instituted  an  action 
<<  to  set  aside  the  auction-sale,  but  thinking 
<'  that  the  sale  was  held  legally  and  he 
"  would  not  be  able  to  get  it  reversed, 
**^  eaased  a  suit  to  be  instituted,  whether 
"  legally  or  illegally,  by  a  third  party  on 
'*  the  allegation  that  the  said  putnee  talook 
"  appertained  to  some  other  mehal,  and  then 
*'  caused  the  putnee  sale  to  be  set  aside  and 
'*  also  allowed  the  suit  instituted  by  himself 
<*  to  be  dismissed  for  default — hence  it  can 
"be  strongly  inferred  that  the  ex-talook- 
*^  dar  colluded  with  the  plaiutifi  Chunder 
"  Monee." 

The  qaestioo  before  us  is,  how  far  soch  a 
finding  would  affect  the  distinct  provisions 
of  Section  14  Regulation  VIII  of  1819. 
The  finding  in  the  first  place  is  directly 
against  the  finding  of  fact  arrived  at  in  the 
former  suit.  But  the  issue  on  that  fact  is 
open  to  determination  as  between  the  pre- 
sent plaintiff  and  defendant,  because  although 
both  were  parties  to  the  former  suit  they 
were  both  defendants  in  it.  On  that  occa- 
sion on  the  suit  of  a  third  party  it  was  de- 
cided that  the  mouzah  the  pntnee  of  which 
had  been  sold  belonged  to  another  putnee, 
the  result  admittedly  being  that  no  lands  re- 
mained to  form  the  putnee  which  was  sold. 
It  is  said  that  this  was  virtual  setting  aside 
of  the  sale.  It  has  been  argued  befbre  us 
that  this  did  not  amount  to  a  setting  aside 
of  the  sale.  It  is  true  that  the  sale  is  so  far 
not  set  aside»  that  if  the  purchaser  could 
find  out  any  other  lands  as  belonging  to  the 
putuee  he  would  still  be  entitled  to  them. 
But  it  seems  to  be  not  denied  that  there  are 
DOW  no  longer  any  lauds  belonging  to  this 
patnee.  If  this  was  a  correct  determination, 
the  zemindar  put  up  for  sale  a  putnee  which 
coQtained  no  lauds.  I  think  that  a  zemindar 
who  puts  up  for  sale  a  putnee  under  Regula- 
^ou  YIII  of  181^  guarantees  to  the  pur- 
cluser  that  there  are  some  lands  apper- 
taining to  the  putnee  and  that  if  it  turns  out 
^^  there  are  no  such  lauds,  that  there  is  in 
fact  no  such  putnee,  the  purchaser  will  be 
satitled  to  recover  his  purcha8e*moiiey. 


It  was  argued  by  Baboo  Romesh  Chunder 
Mitter  that  a  purchaser  at  a  putnee  sale  is 
in  the  same  position  as  a  purchaser  at  a  Civil 
Court  execution  sale.  But  I  cannot  concur 
in  this  view.  In  the  latter  case,  only  the 
rights  of  the  judgment«4iebtor  are  under  the 
law  put  up  to  sale,  and  the  purchaser  takes 
his  chance  as  to  what  those  rights  are.  In 
the  former  case,  the  law  gives  the  zemindar 
a  special  speedy  mode  of  recovering  his 
rents  by  putting  up  the  putnee  for  sale. 
And  Section  14  Regulation  YIII  of  1819 
was  enacted  making  the  zemindar  responsi- 
ble for  his  acts,  and  liable  for  all  damages 
if  the  sale  is  set  aside  ''  on  any  ground.'* 

Then  it  was  argued  that  a  zemindar  mak- 
ing such  a  sale  is  in  the  same  position  as  if  be 
had  made  a  private  sale.  I  think  he  is  in 
much  the  same  position,  but  there  is  the 
special  provision  of  Section  14  Regulation 
VIII  of  1819  which  is  applicable  to  him  if 
the  sale  is  set  aside,  whereas  there  is  no 
direct  statute  law  applicable  to  a  private 
sale.  But  even  taking  this  view  of  the  law, 
and  supposing  that  this  was  a  private  sale, 
if  the  zemindar  had  sold  to  the  plaintiff  a 
putnee  which  contains  no  lands,  the  plaintiff 
is  entitled  to  recover  the  consideration  which 
he  paid  for  the  purchase.  The  zemindar  in 
such  a  sale  guarantees  to  the  purchaser  that 
he  is  selling  a  putnee  which  is  to  be  found, 
and  not  a  myth.  The  plaintiff  might,  I  think, 
have  in  the  former  suit  asked  the  Court, 
under  Section  14  Regulation  VIII  of  1819, 
to  require  the  zemindar  to  reimburse  to  him 
the  purchase-money,  and  the  Court,  if  satis* 
fied  that  the  effect  of  its  decree  was  to  set 
aside  the  sale,  might  under  that  Regulation 
have  passed  the  order.  I  am  not  prepared 
to  rule  that  that  order  might  not  have  been 
questioned  in  a  subsequent  suit.  And  in 
this  suit  I  think  that  it  is  open  for  determi- 
nation upon  the  facts  proved  by  the  evidence 
whether  the  plaintiff  shall  be  reimbursed  or 
not.  For  instance,  if,  as  the  first  Court  has 
found  in  this  case,  it  is  proved  that  there 
had  been  an  existing  putnee,  and  that  the 
lands  of  the  mouzah  which  the  third  party 
obtained  in  the  former  decree  were  the  lands 
of  that  putnee,  and  that  the  decree  obtained 
by  the  third  party  was  the  result  of  fraud 
and  collusion  between  the  purchaser  and  the 
third  party,  the  zemindar  being  defeated  by 
their  machination,  I  think  that  under  such 
circumstances  the  purchaser  cannot  recover 
his  purchase-money.  The  purchaser  cannot 
obtain  any  benefit  from  his  own  fraud— such 
fraud  will  take  the  case  out  of  the  law.  I 
would  therefore  remand  this  case  to  the 
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Jadge  for  a  finding  on  the  question  of  fraud, 
and  for  re*determination.  Costs  of  Ibis 
appeal  to  be  costs  in  the  suit. 

.  Mooketjee,  J, — I  would  also  remand  this 
case  for  re-decision.  It  appears  that  the 
l>laintiff  was  a  purchaser  at  a  sale  held  at 
the  instance  of  the  defendant,  Eheiut  Chun- 
der  Ghose,  under  Regulation  VIII  of  1819, 
— who  was  an  auction  purchaser  of  the 
semindaree*  Plaintiff  having  purchased  the 
putnee  was  in  possession  thereof  when  a 
suit  was  brought  by  one  Chunder  Monbe 
claiming  the  mouzah  which  comprised  the 
putnee  taiook,  as  a  moazah  included  in  her 
putnee*  This  suit  was  decreed  in  favor  of 
Chunder  Monee  in  the  presence  of  Kbelut 
Chonder  and  the  plamtiff  in  this  case. 

.  Plaintiff  having  thus  lost  the  putnee  brings 
this  suit  againsi  the  zemindar  and  the  de- 
faulting putneedar  Buloram  Dass  for  a  re- 
fund of  the  purchase-money  paid  by  him, 
with  other  charges  incurred  for  perfecting 
the  purchase  aforesaid,  with  interest. 

The  defendant  Eheiut  Chunder  denied 
Jiis  liability,  stated  he  had  not  received  any 
|>ortion  of  the  sale  proceeds,  and  pleaded 
that  the  plaintiff  in  collusion  with  the  3rd 
j)arty,  namely,  Chunder  Monee,  obtained  a 
decree,  and  that  therefore  the  plaintiff  should 
tiot  be  allowed  to  benefit  by  his  own  fraud. 
Khelut  Chunder  alleged  that  he  was  an  auc- 
tion-purchaser of  the  zemindaree  in  1267, 
B.  8.;  that  he  found  there  was  a  putnee 
Recorded  in  his  sheristah  in  the  name  ef  the 
defaulter,  and  finding  that  the  pntneedar 
had  defaulted,  he  had  sued  him  nnder  the 
provisions  of  Begulatiou  VIII  of  1819  and 
caused  ttie  sale  of  the  putnee.  The  plaint- 
iff was  the  purchaser,  who  being  the  son  of 
the  dur-piltneedar  of  this  mouzab,  had  made 
the  purchase  with  his  eyes  open  and  cannot 
now  seek  to  recover  the  money  he  paid. 

'  The  Court  of  first  instance  was  of  -opi- 
nion that  the  defendant  Khelut  Chunder 
throughout  acted  bonA  fide.  He  was  a  new 
comer  to  the  estate,  and  being  unacquainted 
'With  the  circumstances  of  the  case  could 
not  efibctually  meet  the  claim  of  Ohunder 
Monee*  The  Court  also  held  that  the  plaint- 
iff was  only  a  nominal  purchaser  ;  the  real 
person  who  purchased  was  the  father  of  the 
plaintiff  who  was  in  possession  of  this  pro- 
perty as  a  dur-putneedar  and  who  was  ac- 
quainted with  all  the  particulars  of  this 
jratnee,  but  who,  instead  of  assisting  the  de- 
fendant Khelut  Chunder,  rather  assisted  the 
plaintiff  Ohunder  Monee  :  and  that  both  th^ 


son  and  father  '<  devoted  their  atteoiioo" 
t.  «.,  made  every  endeavour,  to  get  the  sale 
set  aside  in  order  ''  to  enjoy  this  movzah 
as  rent-free."  The  Subordinate  Judge,  there- 
fore, was  decidedly  of  opinion  that  the 
plaintiff  is  guilty  of  fraud  while  the  defend* 
ant  acted  in  perfect  good  faith  throughout. 
He  however  gave  a  decree  against  t^  de- 
fendant Khelut  Chunder  for  a  portion  of  the 
claim,  as  he  was  of  opinion  that  the  law  left 
him  perhaps  no  option  in  the  matter.  He 
says-*-'*  The  sale  having  been  set  aside,  the 
**  auction-purchaser  is  of  course  entitled  to 
*'  get  back  the  purchase-money  :  he  iuu 
'*  suffered  a  loss  to  the  amount  of  the  staap- 
'*  duty  of  the  byaamah  ;  he  is  also  entitled 
"  to  get  the  interest  on  the  same  and  what* 
"  ever  he  has  paid  in  as  rent  to  the  zeaia- 
**  dar." 

On  appeal,  the  Judge  of  Sylhet  confirm- 
ed this  decree.  He  takes  no  notice  of  the 
fact  found  by  the  Court  below  as  to  whether 
the  plaintiff  is  guilty  of  any  fraud  or  not, 
but  in  a  very  short  decision  upholds  the 
decree  of  the  Court  below,  simply  stating 
'*  that  the  sale  haiviog  been  set  aside,  plalni- 
".  iff  is  entitled  to  get  back  the  money  he 
*'  paid  with  interest."  He  also  states  *'  it 
''  may  be  that  appellant  acted  in  good  faith, 
'*  but  that  is  no  reason  why  the  plaintilf 
«<  should  suffer  loss  and  appellant  gain*'* 

Against  this  decisioui  the  defendant  ap- 
peals specially  and  urges  that  the  Judge 
ought  to  have  inquired  as  to  whether  the 
plaintiff  was  in  fraud  with  Chunder  Monee, 
for  if  he  is  so  there  can  be  no  doubt  (h«( 
he  will  not  be  allowed  to  succeed.  It  is  aUe 
urged  that  in  a  sale  held  under  Begnlatioa 
YIII  of  1819  the  zemindar  guarantees  no- 
thing but  merely  sells  the  right  and  title  of 
the  defaulting  putneedar, — and  that  if  the 
purchaser  without  any  inquiry  makes  a  pur- 
chase of  a  property  which  the  vendor  sells 
in  good  faith  believing  the  property  to  be 
his  owO|  the  rule  of  caveat  emptor  applies 
and  the  purchaser  should  not  be  allowed  to 
recover  back  the  purchase-money. 

We  are  referred  to  a  deoision  of  the  Vol! 
Beneh  reported  in  the  XII  Weekly  Re- 
porter, page  8,  Full  Bench  Rulings,  whereia 
the  learned  Judges  have  held  that  a  pur- 
chaser in  a  sale  in  execution  of  a  decree 
oannot  recover  back  his  purchase-money 
when  a  third  party  succeeds  in  establishing 
his  title  to  the  property,  unless  there  is  fraud 
or  mis-representation  on  the  part  of  the 
decree-holder*  .  .  


Digitized  by 


Google 


1871.] 


Cipil 


THV   WSBKLT   1KBP0KTBR. 


Rulings, 


131 


I  am  not  at  all  sure  tbat  a  zemiodar  pro- 
•uring  a  sale  of  bis  putnee  for  arrears  under 
die  provisions  of  Regulation  VIII  of  1819, 
goarantees  a  title  in  the  defaulting  putnee- 
3ar.  It  is  said  thnt  Clause  I  Section  14 
Regulation  VIII  of  1819  applies  to  the 
ease.  I  am  extremely  doubtful  that  it  does. 
It  appears  to  me  that  the  Clause  aforesaid 
applies  to  cases  in  which  the  object  of  the 
suit  is  to  set  aside  the  putnee  sale.  Though 
the  Section  does  not  distinctly  speak  of  the 
defaulting  talookdar,  yet  from  the  context 
and  from  the  use  of  the  words  ''  It  shall 
however  be  competent  to  any  party  desirous 
of  contesting  the  right  of  the  zemindar  to 
make  the  sale,  &c.,  to  sue  the  zemindar  for 
the  reversal  of  the  same,"  and  then  ngain 
"  upon  decree  passing  for  reversal  of  the 
sale"  it  appears  to  me  that  the  Clause  in 
question  contemplates  suits  by  the  defaulting 
talookdar  alone,  whether  on  the  ground  of 
there  having  been  no  arrears  due  or  for  in* 
formality  and  irregularity  in  the  conduct 
of  the  sale  or  the  due  service  and  publica- 
tion of  the  processes  required  in  conducting 
it.  The  words  of  this  Section  are  indeed 
Urge  enough,  but  I  think  that  they  do  not 
contemplate  any  other  person  than  the  de- 
faulter. 

Legally  and  strictly  speaking,  the  suit 
brought  by  Ch under  Monee  was  not  a  suit 
brought  to  contest  the  right  of  the  zemin- 
dar, Khelut  Chunder,  to  mahe  a  sale,  nor 
was  it  a  suit  to  set  aside  the  putnee  sale  to 
the  plaintiff;  and  the  decree  in  favor  of 
Choader  Monee  is  not  a  decree  reversing  the 
sale  of  the  putnee  tenure.  The  effect, 
howeyer,  in  this  particular  case,  is  that 
the  plaintiff  has  lost  all  the  lands  com- 
prised in  his  putnee,  but  this  is,  I  apprehend, 
an  accident.  Suppose  that  the  suit  of 
Chunder  Monee  was  for  a  few  beegalis  of 
land  and  he  had  succeeded  in  getting  a  de- 
cree for  them,  it  would  not  and  could  not  be 
contended  that  the  effect  of  such  a  decree 
was  to  set  aside  the  sale  of  the  talook.  The 
Court  in  that  case  would  not  have  been  com- 
petent to  award  to  the  purchaser  the  refund 
of  any  portion  of  the  purchase- money  paid 
by  him  or  '^  indemnify  him  against  any  lose 
at  the  charge  of  th  zemindar  or  person  at 
whose  suit  the  sale  may  have  been  made. 
The  words  "  any  party'*  and  **  any  other 
grouniP*  do  not  point  clearly  to  a  third 
party  who  has  no  interest  or  right  whatever 
10  set  aside  the  putnee  sale,  but  vdio  sues  to  ob^ 
(ain  fNMMession  of  the  lands  comprised  in  the 
isAoot  em  lands  to  which  he  is  entitled  as 
belonging  to  his  estate.  Similarly,  we  find  or 


person  used  at  the  end  of  the  Clause  in  the 
Section  aforesaid,  after  the  word  zemindar. 
It  is  not  at  all  clear  who  that  person  means, 
for  under  Section  8  of  that  enactment  none 
but  zemindars  can  apply  for  the  sale  of  a 
putnee  tenure. 

In  Clause  4  Section  3  of  Regulation  VII 
of  1825,  which  was  the  law  for  the  sale  of 
immoveable  properties  before  the  enactment 
of  Act  VIII  of  1859,  we  also  find  the 
words  *^  whenever  a  public  sale  may 
be  set  aside  as  invalid  under  the  pre- 
ceding clause  or  on  any  account  what' 
ever^  and  no  collusion  or  fraud  shall  ap- 
pear on  the  part  of  the  purchaser,  he  shall  be 
entitled  to  receive  back  bis  purchase-money  ;" 
but  it  has  now  been  ruled,  and  authoritative- 
ly ruled,  that  the  Clause  in  question  as  well 
as  Section  258  of  Act  VIII  of  1859  refer  to 
cases  in  which  the  sale  is  set  aside  in  a  sum- 
mary way  for  irregularities,  &c.,  in  conduct- 
ing the  sale. 

I  wish,  however,  to  pass  no  decided  opi- 
nion as  to  whether,  if  a  zemindar  sells  a  put- 
nee bona  fide  believing  the  defaulting  put- 
needar  was  the  proprietor  of  it,  the  rule  of 
caveat  emptor  would  apply  or  not.  It  is 
not  now  necessary  to  give  any  opinion  at 
all  on  the  question. 

I  perfectly  agree  with  my  learned  col- 
league that  the  case  should  be  remanded  to 
the  Judge  to  find  whether  or  no  the  plaintiff 
or  his  father  (if  the  plaintiff  is  proved  to  be 
nobody  else  than  a  benameedar  for  his  father) 
was  in  fraud  and  collusion  with  Chunder 
Monee  and  had  been  instrumental  in  pro- 
curing the  decree  in  favor  of  him.  If  this 
issue  of  fact  is  decided  by  the  Court  below 
in  favor  of  the  defendant,  I  apprehend  he 
would  be  out  of  Court ;  as  no  Court  of  Justice 
would  then  be  disposed  to  assist  him  in  re- 
covering the  amount  of  the  purchase-money 
on  a  cause  of  action  brought  about  by  him 
in  fraud  of  the  defendant  No  man  should 
be  allowed  to  benefit  by  his  own  wrong  or 
fraud,  and  if  the  plaintiff  is  found  to  have 
colluded  with  Chunder  Monee  in  defraud- 
ing tlie  defendant,  he  should  not  be  allowed 
to  sue  the  zemindar  for  a  refund  of  the 
money  paid  by  him. 

Semiuid  accordingly. 
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The  4th  July  1871. 

Present : 

The  Hon'ble  G.  Loch   nnd   Dv^arkanath 
Mitter,  Judges. 

Act  VZZZ  (S.  O.)  of  1869— Zntervenor 
— Bistrlot  Jadfire—Appeal. 

CaaeNo.  247  of  1871. 

Special  Appeal  from  a  deeiiion  passed  by 
the  Subordinate  Judge  of  Raj  shaky  Cy 
dated  the  \Zth  December  1870,  affirming 
a  decision  oj  the  Moonsiff  of  that  DiS' 
trict,  dated  the  9th  August  1870. 

Issur  Chander  Seia  and  others  (Plaintifis) 
Appellants^ 

versus 

Bipeen   Beharee  Boy  and  others  (Defend- 
ants) Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Romesh  Chunder  Mitter  for   Be- 
spondents. 

It  is  not  necessary  to  admit  an  intenrenor  in  a  rent 
Buitunder  ActVIII  (Bengal  Code)  of  1869,  if  his  in- 
terest cannot  be  injured  by  a  decree  therein. 

The  words  »'  District  Judge"  in  Section  102  Act  VIII 
(Bengal  Code)  of  1869  mean  the  Judge  of  the  District, 
and  not  any  Subordinate  Judge  to  whom  the  case 
may  be  transferred  for  disposal ;  and  an  appeal  there- 
fore lies  under  that  Section  in  a  case  tried  by  a  Sub- 
ordinate Judge. 

The  following  order  was  made  in  this  case 
in  the  first  instance: — 

Lochy  J, — In  this  case,  the  plaintiff  sues 
io  recover  rent  under  a  kubooleut  given  bj 
the  defendant,  and  the  only  question  to  be 
tried  is  whether  the  defendant  did  or  did 
not  give  that  kuboolent.  If  it  is  found  that 
he  did  so,  the  plaintiff  will  be  entitled  to  a 
decree.  We  do  not  think  that  this  case  has 
been  properly  tried.  The  Lower  Appellate 
Court  has  gone  atgreat  length  into  the  question 
whether  a  third  party  can  be  admitted  in 
suits  for  rent  under  Act  VIII  of  1869, 
Bengal  Code,  as  an  intervenor,  aod,  having 
disposed  of  that  point,  it  goes  on  to  find 
that  this  kubooleut  had  been  collusively  ob- 
tained ;  but  it  does  not  properly  find  on  the 
evidence  whether  that  was  or  was  not  the 
case,  namely,  whether  or  not  the  defendant 
hud  in  reality  executed  the  kubooleut. 


We  may  observe  that  this  is  a  case  in 
which  it  is  not  necessary  to  admit  the  in- 
tervenor.  His  interest  could  not  under  any 
circumstance  be  injured  by  a  decree  in  the 
present  suit  between  the  plaintiff  and  the 
defendant.  We  may  further  remark  that 
the  intervenor  does  not  say  that  he  is  in 
receipt  of  rent  from  the  defendant ;  he 
merely  alleges  that  he  is  the  real  proprietor 
and  in  possession  of  the  julknr  of  which  the 
rent  is  claimed  by  the  plaintiff. 

We  think,  therefore,  that  the  case  most 
be  remanded  to  the  Lower  Appellate  Coart 
for  trial  with  reference  to  the  above  remarks. 
Costs  to  follow  the  result. 

The   final    order    in    the    ease    was  as 
follows  : — 

Lochy  J, — On  this  case  again  oomiog  oa 
this  day  for  hearing,  the  only  objection 
taken  by  the  respondent  is  that  under  the 
provisions  of  Section  102  Act  VIII  of 
1869,  Bengal  Code,  no  special  appeal  in  this 
case  would  lie  to  this  Court.  The  words  of 
that  Section  are  as  follow  :— *'  Nothing  in 
'*  this  Act  contained  shall  be  deemed  to 
"  confer  any  power  of  appeal  in  any  suit 
"  tried  and  decided  by  a  District  Judge  ori- 
'^ginally  or  in  appeal,  if  the  amount  sued  for 
**  or  the  value  of  the  property  claimed,  does 
**  not  exceed  one  hundred  rupees,  in  which 
**  suit  a  question  of  right  to  enhance  or  vary 
**  the  rent  of  a  ryot  or  tenant  or  any  ques* 
*^  tion  relating  to  a  title  to  land  or  to  some 
''  interest  in  land  as  between  parties  having 
'^  conflicting  claims  thereto  has  not  been 
**  determined  by  the  judgment."  In  this 
case,  the  judgment  appealed  against  waa 
passed  by  the  Subordinate  Judge  to  whom 
the  case  had  been  transferred.  We  think 
that  the  words  '*  District  Judge"  in  the 
above  Section  can  mean,  and  are  only  in- 
tended to  mean,  the  Judge  of  the  District, 
and  not  any  Subordinate  Judge  to  whom 
cases  might  be  transferred  for  disposal.  The 
Legislature  intended  that  where  cases  under 
one  hundred  rupees  were  tried  either  ori- 
ginally or  in  appeal  by  the  District  Judge 
and  where  no  question  of  right  or  title  or 
interest  in  land  is  adjudicated  upon,  the 
judgment  of  the  District  Judge  in  such 
cases  should  be  final. 

We  think,  therefore,  that  the  judgment 
passed  by  us  in  this  case  on  the  2nd  June 
last  must  stand,  and  the  case  must  be  re« 
miinded  for  re-trial  in  accordance  with  tlie 
directions  contained  in  that  judgment 
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Tlie4th  July  1871. 

Present: 

The  Hon'ble  E.  Jackson  and   OqoocooI 
CbuDder  Mookerjee,  Judges. 

Zemindar— Trespasser. 

Cases  Nos.  225  to  229  of  1871. 

Special  Appeals  from  a  decision  pasted  by 
the  Judge  of  Dacca,  dated  the  Sth  De- 
cember 1870,  affirming  a  decision  of  the 
Moonsiff  of  Manichgunge,  dated  the  I5th 
July  1870. 

Shaikh  Hemalee  and  others    (Defendants) 
Appellants^ 

versus 

Eumla  Kant  Baneijee  and  another  (Plaint- 
iffs) Respondents. 

Baboo  NullU   Chunder    Sein  for  Appel- 
lants. 

Baboos  Italee  Mohun  Doss  and   Doorga 
Mohun  Doss  for  Respondents* 

A  semindar  cannot  compel  a  trespasser  on  his  land 
to  become  his  rjot  and  execute  a  knbooleat  in  his  favor, 
and  the  fact  thit  the  zemindar  has  obtained  a  moneys 
decree  onder  Section  15  Act  XIV  of  1869  against  a 
person  does  not  entitle  him  to  treat  snch  person  either 
as  a  trespasser  or  a  ryot  on  his  Idnd. 

Mookerjee,  J. — I  am  clearly  of  opinion 
that  these  appeals  should  be  allowed  with 
costs. 

The  plaintiffs  instituted  these  suits  to 
obtain  kubooleuts  from  the  defendunts.  The 
defendants  plead  that  they  are  not,  and  never 
were«  the  tenants  «>f  the  plaintiffs  and  thai 


there  never  existed  any  relationship  of  land- 
lord and  tenant  between  them. 

It  appears  that  the  plaintiffs  had,  ere  this, 
sued  these  defendants  as  well  as  one  Joggut 
Bundhoo  Roy  for  possession  of  certain  lands 
under  the  provisions  of  Section  15  Act 
XIV  of  1869  and  had  succeeded  in  obtain- 
ing possessory  decrees  against  Juggut  Bun- 
dhoo. In  those  suits,  the  present  defendant^ 
were  treated  by  the  plaintiffs,  along  with 
Juggut  Bundhoo,  as  trespassers  on  his  land. 
After  obtaining  decrees  against  Juggut  Bun- 
dhoo, the  plaintiffs  have  now  sued  the  de- 
fendants for  kubooleuts. 

I  think  that  the  plaintiffs  have  no  right 
to  compel  the  defendants  to  execute  kuboo- 
lent  in  their  favor  unless  and  until  they 
prove  that  the  relation  of  landlord  and 
tenant  subsists  among  them.  I  do  not  see 
how  a  zemindar  can  compel  a  trespasser  on 
his  lands  to  become  his  ryot  and  execute  a 
lease  in  his  favor.  The  defendants  deny 
they  are  his  ryots  and  contend  that  no  rela- 
tionship of  landlord  and  tenant  ever  existed 
between  them.  It  is  no  part  of  the  plaint- 
iffs' case  that  there  was  any  snch  relation 
between  them,  but  it  is  contended  that  inas- 
much as  the  plaintiffs  have  obtained  a  de- 
cree for  possession,  though  a  summary  one, 
that  that  entitles  them,  the  plaintiffs,  either 
to  treat  the  defendants  as  trespassers  or  as 
ryots  on  their  land.  I  am  not  aware  that 
by  any  law  a  trespasser  can  be  converted 
into  a  tenaut  at  the  mere  will  of  the  zemin- 
dar and  against  that  of  the  person  who  is 
sought  to  be  made  a  tenant.  A  series  of 
decisions  of  this  Court  have  held  that  the 
relation  of  landlord  and  tenant  constitutes 
the  basis  of  the  jurisdiction  of  the  Collector 
in  regard  to  suits  under  Section  23  of  Act 
X  of  1859. 

The  lower  Courts  were  of  opinion  that 
'^  as  appellants  (the  defendants  in  this  case) 
«  were  parties  to  the  summary  suit  for  pos- 
*'  session  and  the  respondent  was  successful 
"  in  that  suit  and  took  possession  by  pro- 
**  olamation,  that  for  the  purposes  of  the 
*^  present  suit,  it  must  be  held  that  the  rela« 
**  tionship  exists.'' 

I  would  rather  think  that  the  fact  of  the 
plaintiffs  having  sued  the  defendants  in  the 
suit  under  Section  15  of  Act  XIV  of  1859 
is  a  strong  piece  of  evidence  to  show  that 
they  were  not  the  ryots  of  the  plaintiffs,  but 
were  trespassers  on  his  land.  Indeed,  it  is 
admitted  before  us  by  the  pleader  for  the 
r^spondtnt  that  the  defendants  were  placed 
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upon  the  land  by  Juggut  Bandboo  af(er  he 
had  dispossessed  the  plaiatiffs  and  that  no 
rent  has  ever  been  realized  by  his  client 
ftom  these  defendants. 

Under  these  circumstances,  I  am  of  opi- 
nion that  the  present  suit  for  kubooleuts  must 
fail.  The  admission  of  the  pleader  for  the 
respondent  renders  it  quite  unnecessary  to 
remand  this  case,  for  there  is  no  evidence  in 
the  record  to  show  that  the  relationship 
exists. 

The  suit  of  the  plaintiffb  will  be  dis- 
missed and  the  special  appeal  decreed  with 
all  costs. 

JacksoHf  J. — I  concar. 


The  5th  July  1871. 

Pr€serU: 

ihe  Hon'ble    E.    Jackson   and    Onoocool 
Chnnder  Mookerjee,  Judges. 

OisiMlon  by  Court—- Butj  of  Pleader. 

Case  No.  238  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Tipperah,  dated  the  2bth 
November  1870,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
daUd  the  24th  March  1870. 

Hussun  Ali  Chowdhry  and  others  (pe« 
fendants)  Appellants^ 

versus 

Nassirooddeen  and  others    (Plaintiffs) 
Respondents. 

Baboos  Nullit   Chunder   Sein   and  Huree 
Mohun  Chucherbutty  for  Appellants. 

Baboos  Doorga  Mohun  Doss  and  Rebutty 
Churn  Banerjee  for  Respondents. 


Where  a  Judge  has  omitted  to  try  a  point  which  wu 
arged  before  him,  it  is  the  duty  of  the  Pleader,  after 
the  decision,  to  point  out  the  Judge  the  omission,  and, 
if  necessary,  an  application  fior  review  may  be  filed. 

Jackson^  J. — The  ground  of  special  ap- 
peal in  this  case  is  that  the  Judge  has  given 
no  opinion  upon  the  allegation  pat  forward 
by  the  defendant,  which,  if  proTcd^  would 
have  caused  the  plaintiff's  suit  to  be  die- 
missed,  unless  he  was  willinfl^  to  pay  down 
the  amount  of  the  money  which  the  defend- 
ant admits  be  paid  for  the  dispated  laud. 
The  defendant's  allegation  was  that  he  pur- 
chased this  land  at  the  request  of  the  plain- 
tiff, and  that  he  was  induced  to  do  so  on  a 
verbal  agreement  that  the  plaintiff  would 
pay  the  amount  of  the  purchase-money  and 
the  defendant  would  then  re-cooTey  the 
property. 

This  point  is  alluded  to  by  th^  first  Court 
in  its  decision,  although  there  is  no  direct 
issue  on  it :  it  is  alluded  to  also  in  the 
statement  of  the  facts  of  the  case  by  the 
Judge.  But  no  decision  was  passed  on  it 
by  the  Judge.  It  is  one  of  the  points  of 
special  appeal  before  us,  and  the  pleader 
who  argued  the  case  before  the  Judge  hns 
certified  that  the  point  was  urged  before  the 
Judge,  but  that  there  was  no  decision  upon 
it.  This  may  have  happened  through  mis- 
take. The  Judge  is  generally  so  very  care- 
ful in  his  decisions  that  we  have  some  hesi- 
tation upon  the  point.  But  as  the  case  has 
been  admitted  to  special  appeal,  and  as  it 
seems  important  that  this  question  should  be 
decided,  and  as  that  is  the  turning  point  of 
the  whole  case,  every  thing  else  appearing 
to  be  admitted,  we  think  we  must  remand 
this  case  to  the  Judge  for  a  decision  on  this 
point. 

We  would  mention  that  on  future  occa- 
sions when  a  point  is  urged  before  the 
Judge,  and  the  Judge  has  omitted  to  try  it, 
it  is  the  duty  of  the  vakeel  who  urged  that 
point  before  the  Judge  to  go  before  him 
after  the  decision  and  to  point  out  to  him 
that  he  has  omitted  to  decide  the  poinL  If 
necessary,  an  application  for  review  may  be 
filed.  The  Judge  can  then  determine  (hat 
point  and  pass  orders  upon  it.  The  parties 
ought  not,  because  of  such  a  mistake,  to  be 
driven  to  a  special  appeal  and  pat  to  on- 
necessary  trouble  and  expense  on  a  point 
which  can  be  easily  rectified  by  the  Court 
below. 

We  shall  make  no  order  about  the  coats  of 
this  appeal. 
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The 


Th«54h  July  1871. 

Preient : 

Hou'ble    6.  Locb   and    Dwarkanatli 
Mitter,  Judges. 


aevtral  of  ftult— Notice  to  opposite 
party. 

Id  the  matter  of 

Huro  Mohan  Mookerjee,  Petitioner, 

versus 

Mohendronath  GUose,  Opposite  Party. 

Babi»  Ammd   Ghunder   Ghosal  for  Peti- 
tioner. 

No  one  for  Opposite  Party. 

Bafort  A  anit  csa  be  reyived  notice  should  be  served 
upon  Uie  op^oflite  party  to  appear  in  support  of  the 
decRe  as  origmally  made. 

JLocA,  J. — Thb  petitioner  m   this  case, 
Haro  Mohan  Mookerjee,  has  applied  to  the 
Court  to  set   aside  an   order   made  by   the 
Deputy  Collector  of  Diamond  Harbour,  bear* 
iiig  date  the  29tb  July  1870^  by  which  the 
•aid  Deputy  Coliectofi  without   giving   any 
notice  to   the   petitioner   who  had  already 
obtained  a  decree    against   the  defendaMt, 
Moliendro  Nath   Ohose,  set  aside   the  said 
4eeree  and   ordered  the  suit  to  be  revived 
oea  petition  of  the  said  defendant.     Notice 
has  been  served   npoo   tbe  opposite  party, 
but  he  does  net  appear  to  oppose   the  appli- 
cation.    The  Deputy    Collector  was  also 
Called  Ufon  for  an  ej^planation;  and  he  has 
stated  88  follows: — *'This  ca^   was  first 
"*  decreed  esf-parte.     In  execution,    which 
*  was  sued  out  from  the  Moousid's   Court 
*'  afier  the  transfer  of  Act  X   cases   to   the 
"  Civil  Courts,  tbe  defendant  appeared  and 
"  presented  a  petition  to  the  Moonsiff  under 
"  Sectipn  58  of  Act  X  of  1859.     The  Moon- 
*'  sitf  forwarded  ihe  petition  to   this   Court, 
**  before  which  the  defendant  was   duly   ex- 
**  aminedy  and    this  Court  being  satisfied  of 
"  tlie  non-service  of  summons  on   the   de- 
**  fenduQt  as  well  as  of  failure  uf  justice   in 
**  bis  behalf,  admitted  tbe    petition   and    di- 
*'  reeled  a  revivul  of  the  case  under   Section 
*'  58  of  Act  X.     The   Court  then  fixed  a 
"  date  for  the  hearing  of  this  case  and  issu- 
^  ed  notices  to  both  parties  to  attend  in    the 
**  same  manner  as  if  it  were  altogether  an 
^  original  hearing   of  the  case."     Further 
OD  tbe  Deputy  Collector   says  : — "  The   un- 
"  dersigoed  submits  most  respectfully   that 


**  no  such  notice  is  required  by  law  to  be 
'^  given,  and  thitt  the  order  in  conaeq^ience 
"  was  not  illegal  as  alleged.  The  enquiry 
^'  held  at  this  stnge  of  the  proceedings  was 
"  to  ascertain  simply  whether  the  summone 
^'  was  duly  served  upon  the  applicant  for 
"  revival,  and  justice  failed  for  his  non-ap- 
*'  pearance,  of  which  the  due  reason  he  was 
''  to  adduce  before  the  Court.  The  law,  as 
'*  the  undersigned  humbly  submits,  does  not 
^'  contemplate  that  any  notice  is  to  be  giveu 
**  to  the  opposite  party  to  attend  at  this  en- 
*'  quiry.  it  merely  provides  that  do  decree 
'*  (meaning  the  ex-par te  decree)  is  to  be 
'*  reversed  or  altered  without  notice  to 
"  the  decree-holder,  a  procedure  evidently 
'*  intended  to  be  taken  after  the  revival 
''  is  admitted  and  a  re-hearing  held 
*'  on  the  merits  ;  vide  concluding  part  of 
"  Section  58  Act  X  of  1859.  The  re-hear- 
'^  ing  in  this  cose  which  followed  such  re* 
*^  vival  was  held  in  the  presence  of  both 
"  parties,  of  which  a  due  notice  was  already 
'*  served  on  the  appellant.*' 

Now,  looking  at  the  provisions  of  Section 
58  of  Act  X  of  1859,  we  find  that  in  aU 
cases  decided  eX'parte,  if  the  party  against 
whom  judgment  has  been  given  shall  appear^ 
either  in  person  or  by  agent,  if  a  plaintifi^, 
within  fifteen  days  from  the'  date  of  the 
Collector's  order,  and,  if  a  defendant,  within 
fifteen  days  alter  any  process  for  enforcing 
the  judgmenjt  bus  been  executed,  or  at  anj 
earlier  period,  and  shall  show  good  and  suf- 
ficient cause  for  bis  previous  non-appearance, 
and  shall  satisfy  the  Collector  that  there  has 
been  a  failure  of  justice,  the  Collector  may^ 
upon  such  terms  and  conditions  as  to  costs, 
or  otherwise,  as  he  may  think  proper,  re- 
vive the  suit  and  alter  or  rescind  the  decree 
according  to  the  justice  of  the  case  ;  but 
no  decree  shall  be  reversed  or  altered  with- 
out previously  summoning  the  adverse  party 
to  appear  and  be  heard  in  support  of  it. 
We  think  that  the  Deputy  Collector  is 
wrong  iu  his  view  of  the  law  when  he  says : — 
**  Tht)  enquiry  held  at  this  stage  of  the  pro- 
'*  ceediug  was  to  ascertain  simply  whether 
'*  ihe  summons  was  duly  served  upon  the 
'*  applicant  for  revival,  and  justice  failed 
'*  from  his  non-appearance."  It  is  some- 
thing more  than  that.  It  is  asking  the 
Court  to  revive  a  suit,  and  by  that  revival 
virtually  putting  the  suit  in  the  same  posi- 
tion as  it  wus  before,  and  setting  aside  the 
decree  originally  passed.  It  is  true  that 
when  a  case  is  once  revived  and  evidence 
is  heard,  the  former  decree  may  be  affirmed  | 
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bat  the  verj  act  of  reviviDg  the  suit  has  the 
effect  ot  setting  aside  the  decree  already 
passed  and  of  opening  out  the  qoestion 
^hich  was  at  issue  between  the  parties. 
And  therefore  we  think  that  before  a  suit 
can  be  revived,  notice  should  be  served  upon 
the  opposite  party  to  appear  in  support  of 
the  decree  as  originally  made  ;  for  it  is  quite 
possible  that  the  party  may  be  able  to  ad- 
duce evidence  sutBcient  to  shew  that  sum- 
mons had  been  regularly  and  properly  serv- 
ed upon  the  defendant,  and  that  the  ap- 
plication to  revive  the  suit  is  not  made  on 
sucii  good  and  sufficient  cause  as  to  induce 
the  Court  to  act  under  the  provisions  of  this 
Section  ;  and  we  may  observe  further  that  it 
is  opposed  to  general  principles  of  justice  that 
any  order  passed  by  a  Court  should  be  set 
aside  simply  on  the  application  of  one  party 
without  giving  due  notice  to  the  other  party 
to  appear  and  support  it,  and  that  the  decree- 
bolder  has  as  much  right  to  produce  evi- 
dence in  support  of  the  service  of  notice  as 
he  has  to  produce  evidence  in  support  of 
any  other  part  of  a  case. 

As  no  one  appears  to  oppose  this  rule, 
it  is  made  absolute  and  the  order  of  the 
Deputy  Collector  is  set  aside  with  costs, 
which  we  assess  at  one  gold  mohur. 

Milter^  J, — I  concur. 


The  iSth  April  1871. 

Present : 

The    Hon'ble    E.    Jackson  and  Onoocool 
Chunder  Mookeijee,  Judges. 

Section  93  Act  XZ  of  1899— For- 
chaso  hj  oo-proprletor  —  Zikoum- 
branoe»« 

Case  No.  2215  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  21th 
June  1870,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District^  dated 
the  nth  November  1869. 

Mahomed  Gazee  Chowdhry  (one  of  the  De- 
fendants) Appellant, 

versus 

Pearee   Mohun    Mookerjee   (Plaintiff)   and 
others  (Defendants)  Respondents. 


Baboos  Kallee  Mohun  Dass  and  Rash  Be* 
haree  Ghose  for  Appellant. 

Baboos   Unnoda    Per  shad    Banerjee    and 
Chunder  Madhub  Ghose  for  Respondents. 

Any  co-proprietor  purchasing  an  estate  sold  for  arrears 
of  Government  revenue  re-purchases  it  subject  to  ail 
incumbrances  existing  at  the  time  of  sale,  evoi  if  the 
purchaser  is  a  non-defaulting  proprietor  and  the  incum- 
brances were  made  by  defaulting  proprietors. 

Sach  co-proprietor  so  purchasing  is  in  the  same  posi- 
tion whether  he  purchases  benamee  through  a  third 
party,  or  purchases  it  from  the  third  party  after  the 
latter  has  purchased  it  for  himself. 

Jackson,  J, — Thb  plaintiff  in  this  case 
sued  to  recoyer  possession  of  certain  talookee 
rights  in  certain  mouzahs  in  pergunnah  Ha- 
moabad,  which  had  formerly  been  in  the  pos- 
session of  his  vendors  Ashruf  and  Ekram- 
ooddeen,  but  from  which  they  had  been 
dispossessed  in  consequence  of  a  sale  for 
arrears  of  Government  revenue,  at  which, 
it  was  alleged,  that  the  defendant  Mahomed 
Guzee,  one  of  the  former  co-proprietors  of 
the  estate,  re-purchased  the  whole  estate  in 
benamee.  It  was  alleged  that  under  these 
circumstances,  these  talookee  rights,  though 
they  were  obtained  from  one  of  the  co-pro- 
prietors, and  not  from  the  defendant  Maho- 
med Gasee,  were  not  invalidated  by  the  sale 
and  that  the  plaintiff  was  accordingly  enti- 
tled to  recover  those  rights. 

There  was  in  the  first  place  an  allegation 
on  the  part  of  the  defendant  that  the  pur- 
chase which  was  in  the  name  of  Mr.  Delanoy, 
was  not  made  benamee  for  him,  and  tbere 
has  been  an  argument  in  this  Court  that  tbe 
grounds  upon  which  both  the  Courts  hare 
come  to  the  conclusion  that  such  purchase 
had  been  benamee  are  not  sufficient  in  law. 
But  it  is  unnecessary  to  look  to  these 
grounds,  because  under  Section  53  Act  XI 
of  1859  the  very  fact  that  Mahomed  Gases 
was  formerly  a  co- proprietor  and  had  subse- 
quently re-purchased  this  property,  is  suffi- 
cient to  bring  him  within  the  purview  of 
that  law,  under  which  it  is  declared  that 
such  purchase  is  made  subject  to  all  the  in* 
cumbrances  existing  at  the  time  of  sale. 

Another  answer  on  the  part  of  the  defend- 
ant was  that  the  vendors  of  the  present 
plaintiff  had  surrendered  their  talookee 
rights  by  taking  an  ijardaree  lease  subse* 
quent  to  the  sale*    And  another  point  btf 


Digitized  by 


Google 


1871.] 


Ciril 


THB  WBTSKLY  RRPOTtTim. 


Rulings. 


137 


been  argaed  before  us,  vii.y  that  uuder  Sec- 
tion 53  Act  XI  of  1869,  only  the  iocum- 
brances  of  the  purchasing  proprietor  are  to 
be  respected  and  not  the  incumbrances  made 
by  the  defaulting  proprietor.  Both  the 
lower  Courts  have  gone  into  the  question 
on  the  fact  of  the  ijardaree  lease  subseqiient- 
Ij  taken  by  the  plaintiff's  vendors,  and  have 
eome  to  the  conclusion  that  the  plaintiff's 
rights  DOW  claimed  will  not  be  affected  by 
any  such  lease.  Looking  to  all  the  facts  of 
the  case,  it  is  extremely  probable,  as  the 
lower  Court  has  found,  nay  we  may  say  that 
U  is  evidenty  that  those  subsequent  arrange- 
ments were  entered  into  because  it  was 
supposed  that  a  sale  for  arrears  of  revenue 
had  taken  place,  and  that  Mr.  Delanny  was 
the  real  purchaser  at  that  sale.  There  seems 
to  be  DO  ground  whatever  for  believing  that  if 
the  plaintiff's  vendors  had  known  that  this 
was  a  benamee  purchase  for  one  of  the  do- 
fanUiDg  proprietors,  they  would  have  sur- 
rendered their  talookee  rights  for  rights  of 
a  lower  class.  It  is  said  that  the  Judge  has 
decided  this  point  although  it  was  not  dis- 
tinctly urged,  the  allegation  of  the  plaintiff 
being  the  denial  of  the  execution  of  this 
ijardaree  lease,  and  it  was  the  business  of  the 
Judge  to  have  sent  down  this  point  as  to 
whether  the  lease  had  been  executed  or  not 
for  trial  by  the  lower  Court,  or  the  Judge 
should  have  himself  tried  the  point  and  al- 
lowed evidence  to  be  adduced  by  the  parties. 
If  it  had  been  necessary  to  try  that  point,  the 
Judge  would  have  been  bound  to  fix  an  issue. 
But  it  is  clear  that  the  Judge  was  of  opinion 
that  even  admitting  the  ijarah  lease  to  have 
been  executed,  still  the  plaintiff^s  rights  had 
not  been  injured  thereby  ;  that  the  talookee 
lense  which  existed  before  the  sale  still  exist- 
ed after  the  sale,  looking  to  the  circumstances 
under  which  the  sale  took  place. 

Then  we  come  to  the  last  and  final  point. 
namely,  whether  looking  to  the  terms  of 
Section  53  Act  XI  of  1869,  this  talookee 
lease,  even  if  it  be  the  case  that  it  was  n 
lease  granted  by  some  of  the  defaulting  pro- 
prietors, can,  under  those  circumstances, 
stand.  The  words  of  Section  63  are  very  dis- 
tinct :  they  do  not  say  that  where  of  three  co- 
proprietors  of  an  estate  two  default  and  one 
pays  up  his  shares,  that  if  the  non-defaulting 
proprietor  purchases  the  estate,  he  purchases 
it  free  from  all  incumbrances  made  by  the 
noo-defaulting  proprietor.  On  the  contrary, 
the  words  are  very  distinct  and  lay  down  that 
•ny  co-proprietor  puichasing  an  estate  re- 
porohases  it  subject  to  all  the  incumbrances. 
Ja  thia  case,  therefore,  the  re-purchase  by 


Mahomed  Gazee  was  subject  to  subordinate 
talookee  rights  of  Ashruf  and  Ekramooddeen 
which  the  plaintiffs  now  claim. 

No  ground,  therefore,  in  our  opinion,  has 
been  sliown  for  interfering  with  the  decision 
of  the  Lower  Appellate  Court,  and  we  dis- 
miss  the  appeal  with  costs. 

Mookerjee^  J.— I  am  also  of  the  same 
opinion.  The  contention  raised  in  this  Court 
that  the  lower  Courts  were  wrong  in  hold- 
ing that  the  appellant,  Mahomed  Gazee, 
purchased  the  zemiodaree  benamee  using 
the  name  of  Delanny,  becomes  immateriid 
when  it  is  admitted  by  the  appellant  that  he 
had  purchased  from  Mr.  Delanny  the  pro- 
perty afterwards.  It  is  also  admitted  that 
Mahomed  Gazee  was  one  of  the  proprietors 
of  this  zemindaree  before  it  was  sold  for 
arrears  of  Government  revenue.  The  ques- 
tion as  to  whether  the  original  purchase  of 
Delanny  was  benamee  or  not  becomes  of  no 
importance  when  it  is  admitted  that  by  a 
purchase  from  Delanny  defendant  is  now  the 
owner  of  the  entire  zemindaree  o^  which  he 
was  a  co-partner  at  the  time  of  the  revenue 
sale.  Section  63  Act  XI  of  1869  is  strictly 
and  entirely  applicable  to  his  case. 

Whether  Mahomed  Gazee  originally  pur- 
chased in  the  name  of  Delanny  for  his  own 
benefit,  or  whether  he,  Delanny,  purchased 
for  himself  and  then  sold  to  Mahomed  Gazee, 
the  rights  of  that  individual  would  in  either 
case  be  the  same,  namely,  that  he  would  by 
his  '*  purchase  acquire  the  estate  subject  to 
''  all  its  incumbrances  existing  at  the  time 
*'  of  sale,  and  shall  not  acquire  any  rights  in 
'^  respect  to  under-tenants  or  ryots  which 
**  were  not  possessed  by  the  previous  pro- 
*<  prietor  at  the  time  of  the  sale  of  the  said 
"  estate."  This  contention,  therefore,  even 
if  correct,  is  wholly  unavailing. 

It  is  next  contended  by  Baboo  Eallee 
Mohun  Dass  that  the  incumbrance  in  ques- 
tion having  been  made  by  a  co-sharer  of 
this  zemindaree,  and  not  by  his  client,  the 
appellant,  he  is  not  bound  to  respect  the 
same  but  can  annul  it  at  his  pleasure.  This 
argument  is,  I  think,  unsound.  The  law 
distinctly  lays  down  that  any  **  recorded 
"  or  unrecorded  proprietor  or  co-partner 
<*  who  may  purchase  the  estate  of  which  he 
'^  is  proprietor  or  partner,  or  who  by  re- 
'*  purchase  or  otherwise  may  recover  pos- 
'*  session  of  the  said  estate  after  it  had  been 
'*  sold  for  arrears  under  this  Act,"  shall 
acquire  the  estate  subject  to  all  its  incum- 
brances existing  at  the  time  of  the  sale.  It 
does  not  say  subject  only  to  all  incumbrances 
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created  or  imposed  by  the  re-purchasiDg  co- 
partner, but  all  incumbrances  existing  on  the 
estate  at  the  time  of  sale.  The  rig'hts  of 
purchasers  under  this  Section  appear  to  me 
to  be  very  nearly  of  the  same  nature  as  the 
rights  conferred  on  purchasers  at  a  sale  in 
execution  of  decrees  of  Civil  Courts.  Fur- 
chasers  in  sales  held  in  execution  of  decrees 
of  Civil  Courts  as  well  as  purchasers  in  the 
position  of  Mahomed  Gnzee  are  both  bound 
10  respect  incumbrances  created  by  the 
previous  owner  and  existing  at  the  time 
of  the  sale.  Tliis  Section  appears  to  me 
to  hnve  been  intended  for  the  security 
of  under-tenants  and  ryots,  &c.,  in  cases 
where  a  co-partner  purchases  the  zemindaree 
at  the  sale  or  re-purchases  it  or  otherwise 
recovers  possession  of  it  from  another  person 
who  purchased  it  at  the  revenue  sale.  It  is 
not  denied  that  the  plaintiffs  had  a  talookee 
right  in  the  mouzah  claimed,  and  as  that 
right  existed  at  the  time  of  the  sale  the 
defendant  Mahomed  Gazee  is  bound  by  law 
to  respect  it. 

It  is  lastly  contended  that  the  plain  ti£fs 
bad  given  up  their  talookee  rights  by  accept- 
ing an  ijarah  lease  of  the  mouzah  for  one 
year,  and  that  consequently  they  have  no 
right  to  niatntain  this  action  for  recovery  of 
ilie  talook.  The  Courts  below  have,  how- 
ever, found  that  there  is  no  proof  of  this 
surrender,  and  the  Lower  Appellate  Court 
holds  also  that  even  if  it  be  conceded  that 
the  plaintifi^  accepted  an  ijarah  lease  of  the 
mouzah  and  that  that  acceptance  amounts 
to  a  relinquishment  of  their  tulookee  rights, 
still  that  the  lease  was  executed  not  to  the 
defendant  Mahomed  Gazee  but  to  Mr. 
Delanny  who  was  at  the  time  believed  to  be 
an  actual  and  Ifond  fide  purchaser  of  this 
zemindaree.  The  plaintiffs  subsequently 
found  that  Mahomed  Gnzee  was  the  real 
purchaser  in  the  name  of  Delanny,  and  there- 
fore plaintiffs  have  every  right  to  sue  him, 
the  defendant,  for  the  recovery  of  their 
talook.  If  Delanny  was  the  real  purchaser 
the  rights  of  the  plaintiffs  to  the  talook  had 
gone,  and  whether  plaintiffs  relinquished  or 
not  Delanny  was  by  law  armed  with  powers 
to  set  aside  and  hold  at  nought  the  talookee 
rights  of  the  plaintiffs.  Bot  I  do  not  think 
that  a  surrender  of  the  rights  to  Delanny  on 
the  belief  that  he  was  the  real  purchaser  at 
the  revenue  sale  can  avail  the  defendant. 
When  defendant  re-purchased,  he  was  bound 
by  the  incumbrances  which  existed  at  the 
time  of  the  sale.  I  would  also  dismiss  this 
m^^etl  with  all  costs. 


The  7th  July  1871. 

Present : 

The    Hon'ble  E.    Jackson    and    Oooooool 
Chunder   Mookerjee,  Judges. 

Joint  proprlotors— lyeotrnmit— Sli^kt 
of  aotion  —  Senameo-piirebaAe  — 
Voldanoo— Sootton  93  Act  XX  of 
1859. 

Case  No  312  of  1871. 

Special  Appeal  from  a  decision  passed  h^ 
the  Subordinate  Judge  of  Ckitiagang, 
dated  the  27th  January  1871»  reversin§ 
a  decision  of  the  Moonsiff  of  that  Dis- 
tricty  dated  the  Sth  Novemher  1870. 

Alum    Manjee    (one    of    the    DefendanU) 
Appellant, 

versus 

Ashad  Ali  (Plaintiff)  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  AppellaQt. 

Mr.  H,  E.  Mendies  and  Baboot  Sreenath 
Dass  and  Aukhil  Chunder  Snn  for 
Bespondent. 

One  of  a  number  of  joint  proprietors  cannot  loe  to 
evict  a  tenant  of  land  which  belongs  to  them  all. 

Under  Section  58  Act  XI  of  1859  a  daui«g«e  pv- 
cbaaer  on  behalf  of  the  old  proprietor  is  not  entuW 
to  get  rid  of  the  incumbranoes  created,  soffefeil,  or 
allowed  to  remain,  by  the  old  proprietors  before  the  salt. 

Mooherjee,  ./.—The  suit  out  of  wbiob 
this  appeal  has  arisen  was  a  -suit  brought 
by  the  respondent  to  eject  the  defendant 
from  a  third  share  of  14  kanees  of  Uad 
comprised  in  8  plots  iu  the  possession  of 
the  defendant.  The  plaintiff  states  that  be 
is  a  purchaser  at  a  sule  for  arrears  of 
Government  revenue  ;  that  he  has  purchased 
this  estate  along  with  two  other  persons, 
and  that  therefore  his  share  is  one-third  of  the 
estate.  The  plaint  gives  no  iufbnnation  as 
to  what  is  the  character  of  the  possession 
of  the  defendants  It  merely  states,  id  tbd 
vagnest  ternss  possible,  that  the  defbodant 
is  in  possession.  It  denies  the  right  of  ths 
defendant  to  the  property  and  states  that 
he  is  in  possession  by  fbrce  and  fraud. 

The  defendant  Munsoor  Ali  pleaded  that 
he  was  a  ryot  on  the  estate,  an  o4d  ryot  who 
had  been  in  possession  of  these  plots  of 
land  from  a  very  long  timd  ;  that  the  plaintif 
Ashad  Ali  was  not  a  bond  fide  purebasfff 
and  had  not  acquired  liU  tbe  rights  of  •■ 
auction*purcbaser  at  a  aale  fgr  arrtars  tf 
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reyenae,  inasmuch  as  he  had  purchased 
thts  estate  beDamee  for  his  grand-mofher, 
who  was  one  of  the  old  proprietors  of  it ; 
that  the  sale  was  collusively  brought  about 
hy  all  the  co-sharers  in  order  to  get  rid  of 
the  tenures  of  the  old  ryots  by  being  able 
as  auction  purchaser  to  eject  them  or  to 
euhance  their  rent  It  was  also  pleaded 
that  (he  ptaintiff,  even  if  he  was  an  one-third 
jjmalee  ahare^hold^r  of  these  plots  of  land, 
was  not  in  a  position  to  eject  a  ryot  who 
was  a  ryot  on  behalf  of  the  whole  of  the 
proprietors.  As  regards  some  of  the  por- 
tions of  thes^  plots,  it  Was  contended  that 
the  defendant  was  a  purchaser  from  certain 
other  old  ryots  by  private  sales  as  well  as 
Men  held  in  execution  of  decrees  of  Civil 
Court. 

The  first  Court  dismissed  the  plain tifi^s 
suit,  being  of  opinion  that  looking  to  the 
etldeAce  adduced  by  the  defendant,  namely, 
of  one  Grish  Ghunder  Dass,  who  is  one  of 
the  joint  purchasers  of  this  property,  as 
well  as  to  a  copy  of  a  deposition  of  Ram 
Chunder  Sein,  who  is  the  son  of  one  of 
the  old  proprietors,  Ram  Soondur,  as  also 
irom  other  evidence  and  the  circumstances  of 
the  case,  it  was  clear  that  the  old  proprietors 
had  caosed  the  sale  by  withholding  the  pay- 
ment of  revenue  due  on  the  estate,  and  had 
ntirchased  the  property  in  the  names  of  their 
respective  relatives.  The  Court  was  also  of 
opinion  ibac  the  defendant  had  proved  by 
Abundant  evidence  that  he  was  a  ryot  of  a 
very  long  standing  on  these  plots  of  land, 
alid  that  the  sale  was  brought  about  for  the 

Surpose  of  getting  rid  of  the  rights  of  the 
efeodant. 

On  Appeal  to  the  Subordinate  Judj^e,  the 
Subordinate  Judge  held  that  the  sale  certifi- 
tetie  proves  that  the  plaintiff  purchased  the 
estate  and  that  there  was  no  necessity  for  en- 
tering into  the  plea  of  benamee  purchase  set 
bp  by  the  defendant.  The  Subordinate  Judge 
continues — **Yet  in  order  to  meet  the  plea  it  iH 
**  observed  that  Grish  Chunder  Dass,  one  of 
"  the  Witnesses  examined  by  them  (defendants) 
^  who  also  joined  the  plaintiff  in  making  the 
^  auction-purchase  and  who  is  supporting  the 
'<  defendant's  objections,  is  an  auction-pnr- 
*'  chaser  of  another  proprietor  ;"  and  as  he 
has  given  his  own  share  in  ijarah  and  has 
toothing  to  do  with  the  ryots,  his  testimony 
cannot  be  accepted. 

The  Subordinate  Judge  also  rejects  the 
t6\ij  of  the  deposition  of  Ram  Chunder  Sein 
produced  by  the  defendant.  Excluding  all 
this  evidence,  he  comea  to  the  conclusion 


that  the    benamee   purchase  had  not  been 
made  out  by  the  plaintiff. 

The  Subordinate  Judge  also  says  that  the 
defendant  has  produced  pottahs,  sale-certifi- 
cates, dakhillas,  kubooleuts  and  kobalahs,  but 
as  they  are  not  verified  he  does  not  think 
that  the  defendants  are  the  ryots  of  the 
land. 

It  is  contended  In  special  appeal  that  the 
Subordinate  Judge  is  wrong  in  allowing  a 
decree  to  pass  in  favor  of  the  plaintiff,  who, 
according  to  his  own  showing  and  allegation, 
is  only  an  ijroalee  proprietor  of  these  lands 
to  the  extent  of  an  one-third  share  ;  that  the 
other  co-sharers  not  having  joined  him,  it  is 
not  in  the  power  of  one  joint  co-sharer  to  evict 
a  ryot  from  his  holding 


We  think  that  the  first  objection  is  fatal 
to  the  plaintiff's  claim.  If  the  defendant  is  a 
ryot  of  the  plaintiff  and  his  co-sharers,  as 
appears  from  the  papers  filed  by  the  plain- 
tiff himself  in  this  case,  and  as  also  appears 
from  the  sale  certificate  granted  to  the  de- 
fendant by  the  Civil  Court,  and  of  which  fact 
there  does  not  appear  to  be  the  slightest 
doubt,  the  plaintiff,  being  one  of  the  joint 
proprietors,  cannot  evict  the  defendant,  who 
is  a  Joint  tenant  of  the  same  land  belonging 
to  the  plaintiff  and  his  co-sharers.  This 
point  has  been  settled  by  numerous  decisions 
of  this  Court,  and  I  think  that  the  reasons 
for  those  decisions  are  quite  cogent  and  valid. 
According  to  those  decisions,  the  suit  of  the 
plaintiff  on  this  plea  of  the  defendant  should 
have  been  thrown  out  of  Court. 

As  regards  the  point  of  benamee  purchase 
the  Subordinate  Judge  was  certainly  wrong 
in  stating  that  there  was  no  necessity  for  en- 
tering into  that  plea,  for  the  point  was  of  the 
utmost  consequence  in  this  case.  If  the 
plaintiff  was  a  benamee  purchaser  on  behalf 
of  the  old  proprietor,  then  under  Section  63 
Act  XI  of  1859  he  is  not  entitled  to  get 
rid  of  the  incumbrances,  created,  suffered  or 
allowed  by  the  old  proprietors  to  remain 
while  they  were  the  proprietors  before  the 
sale.  ♦♦#♦♦♦♦ 
«  ••«#«#« 

JacksoHy  J. — I  wholly  concur  in  the  judg- 
ment of  my  learned  colleague.  I  think  that 
on  the  question  of  fact  as  to  whether  this 
defendant  was  a  tenant,  the  decision  of  the 
Subordinate  Judge  is  directly  at  variance 
with  all  the  evidence  In  the  case*         *        * 

I  quite  concur  with  my  learned  colleague 
on  the  point  of  law,  that  the  plaintiff  being 
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a  joint  proprietor  of  the  estate,  caoDot  sae 
to  recover  one-third  of  the  joint  tenure. 
This  point  has  been  raled  oyer  and  over 
again.  As  the  defendant  is  a  tenant,  the 
plaintiff's  suit  must'  be  dismissed  with  all 
costs. 


The  7th  July  1871. 

Present : 

The  Hon'ble  H.  V.  Bajley  and  W.  Ainslie, 
Judges. 

Go-sharers— Jolnt-property^Slgrlits. 

Case  No.  384  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  Z\ St  January  1871,  affirming 
a  decision  of  the  Moonsiff  of  BulliOy 
dated  the  Slst  August  1870. 

F.  H.  Hollowaj   (Defendant)  Appellant, 

versus 

Mahomed  AH  and  others  (Plaintiffs) 
Respondents, 

Baboos  Hem    Chunder  Banerjee  and  Nil 
Madhub  Sein  for  Appellant. 

Moonshee  Mahomed  Yusoofhud  Baboo 

Boodh  Sein  Singh   for  Respondeuts. 

A  oo-8h«rer  in  landed  property  has  no  right  to  do 
any  thimn  which  alters  the  condition  of  the  joint-pro- 
perty without  the  consent  of  the  other  oo-aharers. 

To  haild  a  factory  on  such  property,  only  npon  a 
title  derived  from  one  co-sharer  without  the  consent  of 
the  others,  involres  an  infringement  of  the  rights  of 
those  oo-sharers,  and  this  infringement  involves  an 
injary. 

Bayley,  J. — We  think  this  special  appeal 
must  be  dismissed  as  utterly  groundless. 

Three  pleas  have  been  taken  before  us  : — 
Istly — That  a  co-sharer  in  landed  property 
has  a  right  to  do  anything  (e,  g,,  to  com- 
mence  a  building)  which  alters  the  condi- 
tion of  the  joint-property,  without  the  con- 
sent of  his  co-sharers. 

On  this  point  which  we  have  put  in  the 
very  words  of  the  pleader,  if  the  word  '*  no'* 
be  prefixed  to  word  "  right"  it  will,  in  the 
exact  words,  convey  the  ruling  of  Mr.  Jus- 
tice Louis  Jackson  and  Mr.  Justice  Glover, 
10  a  case  reported  at  page  171,  Volume  X, 
Weekly  Reporter.  My  colleague,  Mr.  Jus- 
tice Ainslie,  has  pointed  out  to  us  the  above 
decision,  which  we  consider  fully  disposes  of 
the  plea  taken  ;  but  the  pleader  for  the  ap- 
pellant, Baboo  Hem  Chunder  Banerjee,  has, 
after  a  prolonged  argument,  relied  on  a  case 
reported  at  page  65  of  the  Bepgal  Law 


Reports,*  Volume  III,  the  facts  of  which  we 
have  no  hesitation  in  saying  are  not  the 
facts  of  th^s  case.  That  was  a  case  for  the 
rent  of  certain  lands  attached  to  a  dwelling 
house  which  the  defendant  was  deemed  en- 
titled  to  hold  at  an  equitable  rent,  in  which 
it  was  decided  that  such  a  suit  could  not  be 
maintained  in  the  Revenue  Court. 

Another  case  reported  at  page  67,  Bengil 
Law  Report8,f  Volume  III,  Appendix,  has 

♦  11  W.  R.,  p.  410. 
t  The  26th  May  1869. 

The  Hon*ble  Sir  Barnes  Peacock,  KU,  Chief  Jiutice^  md 
the  Hon^ble  F.  A.  Glover,  Judge. 

Case  No.  404  of  1869. 

Special  Appeal  from  a  decision  passed  by  the  SubordiaaU 
Judge  of  Sarun,  dated  the  2lsl  November  1868,  afirm- 
ing  a  decision  of  the  Moonsiff  of  Pursa,  dated  the  lith 
February  1868. 

Lalla  Biflsumbhor  Lall  (one  of  the  Defendants) 
Appwant^ 

versus 

Rajaram  and  another  (Plaintiffs)  Hespondents, 

Mr,  R,  T,  AUan  and  Baboo  Bhowanee  Chum  Dutt  for 
Appellant 

Baboos  Mohesh  Chunder  Chowdhry,  Romesh  Chwuder 
Mitter  and  Doorga  Doss  Dutt  for  Respondents. 

Peacock,  C,  J.—Ouk  issue  raised  by  the  Subordintte 
Judge  was  **  whether  the  said  land  beint?  joint,  the  de- 
**  fendant's  erecting  a  wall  of  the  house  over  the  said 
^'  joint  land  is  valid,  or  whether  the  said  wall  ongbt  to 
**  be  demolished."  He  then  in  his  indgment  proceeds 
to  show  that  the  land  is  joint,  and  he  says  thst  ""  in 
*'  compliance  with  what  has  been  above  alluded  to,  it  is 
**  proved  that  the  said  land  is  conjointly  held  by  both 
^^  parties ;  under  these  circuinstaooes,  the  defeadsnt^s 
*'  erecting  a  wall  of  his  hon-e  on  the  conjoint  Isnd, 
*'  without  the  accord  and  consent  of  the  plaintiJE,  is  by 
**  all  means  unlawful ;  nay,  the  said  wall  is  fit  to  be  de- 
**  molisbed.  Therefore  it  is  ordered  thnt  the  appesl  be 
"  dismissed,**— the  substance  being  that  the  wall  was  to 
be  demolished.  It  appears  to  me  that  even  if  the  de- 
fendant had  not  a  strict  legal  right  to  build  the  wtU 
upon  the  joint  land,  that  this  is  not  a  case  in  whidi  a 
Court  of  Equity  ought  to  give  its  assistance  for  the 
purpose  of  havio^;  the  wall  pulled  dowii.  A  man  may 
insist  upon  his  strict  rights,  but  a  Court  of  Eqaity  is 
not  bound  to  give  its  assistance  for  the  enforcement  of 
SQch  strict  rights. 

It  appears  to  me  that  this  is  a  case  in  which  appa- 
rently no  injury  to  the  plaintiff  has  been  caused  by  the 
erection  of  the  wall,  and  that  therefore  the  plautifl 
ought  to  be  left  to  such  remedy  as  he  may  have,  with- 
out applying  to  a  Court  of  Equity  for  assistance  in 
having  the  wall  demolished.  He  may,  if  he  think  fit, 
apply  for  a  partition,  but  I  do  not  think  that  it  woald 
be  equitable,  after  the  defendant  has  gone  to  the  ex- 
pense of  building  the  vrall  upon  the  land  of  wbieh  he 
was  a  joint  owner,  to  have  that  wall  demolished  at 
the  suit  of  his  joint  co-sharer,  without  showing  that  it 
causes  any  injury  to  the  plaintiff. 

Under  these  drcumstances,  I  think  that  the  appeal 
ouight  to  be  allowed,  and  the  suit  of  the  plaintiff  dis- 
missed with  costs. 

GloveTj  /.—I  concur. 
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beeu  also  relied  upon,  but  m  that  case  it 
was  simply  held  that  where  two  parties 
were  tlie  joint  owners  of  land  and  one  of 
Uiem  completed  the  erection  of  a  wall  npon 
the  land  without  obtaining  the  consent  of 
bis  co-sharer,  the  Court  would  not  interfere 
to  order  the  demolition  of  the  wall  where 
there  was  no  eyidence  to  shew  that  injury 
had  been  done  to  the  co-parcener  of  the 
builder  by  its  erection. 

This  brings  us  to  the  second  point,  which 
is  that  no  injury  had  been  caused  to  the 
plaintiff. 

Now,  the  second  plea  must  be  considered 
by  the  light  of  the  rnling  cited  on  the  first 
point  in  support  of  our  decision  on  that 
pointy  viz.,  that  a  person  has  no  right  to  do 
anything  without  the  consent  of  his  co« 
sharers  which  alters  the  condition  of  the 
joint  property.  To  build  a  factory  only 
upon  a  title  derived  from  one  co-sharer 
without  the  consent  of  the  other  co-sharers 
would  no  doubt  involve  an  infringement  of 
the  rights  of  those  co-sharers,  and  this  very 
infringement  involyes  an  injury. 

We  have  been  pressed  with  a  doctrine  of 
law  from  which,  however,  we  do  not  differ, 
which  has  been  recognized  bo'  far  back  as 
the  year  1836  in  Janokee  Dassee's  case,  riz,, 
that  where  a  co^parcener  stood  by  and  saw 
the  completion  of  a  building  on  the  joint 
land  commenced  without  his  permission, 
without  raising  any  kind  of  objection  to  it, 
he  must  be  supposed  to  have  impliedly  con- 
sented thereto  ;  but  in  the  present  case  the 
bailding  was  not  completed.  The  objection 
was  taken  when  or  shortly  after  the  erection 
was  commenced,  and  an  injunction  actually 
obtained  directing  to  stop  the  further  progress 
of  the  building.  Moreover,  the  defendant 
HoUoway  in  this  case  admittedly  derives 
his  title  from  Omrao  Singh  whose  proprie- 
tary right  in  the  property  has  been  found 
by  the  Lower  Appellate  Court  to  be  very 
Bmall  (1}  cowries)  and  who  alleged  himself 
to  be  Jirstly  a  kastkar  and  then  a  malik. 
His  kastkaree  title  has  been  found  to  be 
a  forgery,  and  therefore  the  defendant  has 
simply  to  base  his  title  as  derived  from 
ft  malik  of  a  very  small  portion  of  a  joint 
nodivided  property.  Were  we  to  say  that 
in  a  case  like  this  no  demolition  of  the 
bailding  ought  to  be  allowed,  we  should 
have  to  declare  that  a  party  is  entitled,  in 
the  double  capacity  of  a  malik  and  kastkar, 
to  give  title  over  a  whole  ijinalee  property, 
when  as  kastkar  he  has  no  proprietary  tiiie 
and  as  malik  only  a  small  fractional  one. 


I  am  reminded  by  Mr.  Justice  Ainslia 
that  the  very  case  quoted  from  page  67,  Ap- 
pendix, Volume  III,  Bengal  Law  Reports,* 
contains  a  dictum  of  the  late  Chief  Justice 
Sir  Barnes  Peacock  which  would  be  entire- 
ly against  the  appellant  even  if  he  had  any 
legal  right,  viz.,  that  "  a  man  may  insist  upon 
**  his  strict  rights,  but  a  Court  of  Equity  is 
*^  not  bound  to  give  its  assistance  for  the 
''  enforcement  of  such  strict  rights."  In 
the  present  case,  however,  the  defendant  had 
no  such  right  over  the  whole  property,  and 
it  follows  that  a  Court  of  Equity  had  no 
occasion  to  lend  its  aid. 

In  this  view,  we  dismiss  this  special  ap- 
peal with  costs. 


The  10th  July  1871. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  A.  G.  Mac- 
pherson,  Judges, 

Partnereblp  —  aifflit  of  aotlon  —  Ao- 
oonnts. 

Case  No.  2572  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  9th  Scff- 
t  ember  1870,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District,  daUd 
the  2Sth  June  1870. 

Doyaram  Luskuree  (Defendant)  Appellant^ 

versus 

Sookhanum  (Plaintiff)  Respondent. 

Mr.  Mun  Mohun  Qhose  and  Baboo  Romesh 
Chunder  Mitter  for  Appellant. 

Mr.  C»  Gregory  and  Baboo  Sreenath  Doss 
for  Respondent. 

A  member  of  a  Bubsisting  partnership  is  not  in  a  po- 
sition to  sae  liis  partner,  still  less  one  of  his  alleged 
partners,  for  the  profits  which  had  np  to  a  particular 
time  accrued ;  but  he  must,  if  he  desires  relief,  sue  in 
the  ordinary  way  for  an  account. 

Jackson,  J. — We  had  taken  time  to  consi- 
der this  case  ;  and  a  possible  view  of  the 
case,  taking  the  plaint  in  connection  with 
some  of  the  evidence  given,  was  that  the 
partnership  between  the  plaintiff  and  de- 
fendant, if  ever  there  was  any,  had  come  to 
an  end,  and  that  plaintiff  was,  consequently, 
suing  to  recover   the  amount  due   to  him 

*  See  case  given  as  foot-note  to  the  preceding  page. 
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after  an  adjustment  of  partnership  accouQts; 
but  on  questioning  the  pleaders  to-day,  they 
appear  to  consider  that  this  was  not  the 
case  as  understood  by  the  parties,  but  that 
the  partnership  alleged  by  the  plaintiff  was 
looked  upon  by  him  as  still  subsisting. 
That  being  the  case, — and  it  seems  to  me 
consistent  with  the  plaint  and  with  the  facts 
alleged,— I  am  of  opinion  that  the  plaintiff 
altogether  mistook  his  remedy.  Being  mem- 
ber of  a  subsisting  partnership,  he  was  not 
in  a  position  to  sue  his  partner,  still  less  one 
of  his  alleged  partners,  for  the  profits  which 
had  up  to  a  particular  time  accrued  ;  but  he 
must,  if  he  desires  relief,  sue  in  the  ordinary 
way  for  an  account. 

That  being  so,  I  think  it  was  not  neces- 
sary to  enter  upon  any  questions  of  jurisdic- 
tion or  otherwise,  but  that  the  suit  ought  to 
have  been  dispiissed  as  beipg  radically 
wrong. 

On  that  ground,  I  think  the  special  ap- 
peal must  be  allowed  and  the  judgment  of 
the  Lower  Appellate  Court  reversed,  the 
plaintiff^s  suit  being  dismissed  with  costs. 

MacphenoHy  J, — I  am  of  the  same  opi- 
nion. I  wish  to  point  out,  in  case  the  plaint- 
iff ever  brings  anotbor  action,  that  when 
mrties  sue,  it  is  necessary  for  them  to  prove 
the  case  upon  which  they  wish  the  Courts 
to  act.  In  this  particular  case,  there  was 
no  proper  proof  of  the  principal  points 
which  were  at  issue  between  the  parties,  and 
which  the  plaintiff  ought  to  have  proved. 
I  may  safely  say  that  there  is  no  possibility 
of  the  plaintiff  succeeding  in  any  other  suit 
which  he  may  think  proper  to  bring  hereafter, 
unless  he  comes  into  Court  with  reasonably 
good  and  full  proof  and  lays  it  before  the 
Court  in  an  ordinarily  business-like  manner. 
If  he  ever  does  sue  for  an  account,  the  first 
thing  that  he  will  have  to  prove  will  be  the 
exact  nature  and  extent  of  big  alleged 
partnership.  It  is  one  thing  to  have  a  share 
in  a  screw  house  at  Ghoosery,  and  quite 
another  thing  to  have  a  4  annas  interest  in 
a  share  which  another  man  has  as  a  partner 
in  a  business  carried  on  at  Ghoosery.  I  am 
far  from  saying  that  the  plaintiff  may  not 
have  a  good  cause  of  action  against  the  de- 
fendant. But  he  will  need  before  suing 
again  to  be  very  careful  in  ascertaining  pre- 
cisely what  it  is,  looking  at  it  from  a  strict- 
ly legal  point  of  view.  The  suit  as  at 
present  framed  is  wholly  misconceived  and 
wrong  in  form,  and  must  be  dismissed  with 
costs.  But  it  will  not  bar  a  suit  for  an 
account  of  the  partnership. 


The  11th  July   1871. 

Present  : 

The  Hon'ble  L.    S.   Jackson  and    A^  G. 
Macpherson,  Judges. 

Blndoo  aajalui— Snooessloa— SnlieHI- 
anoe— Minors— Ooardlmis—Siiltf. 

Case  No.  61  of  1870. 

Regular  Appeal  /rom  a  decision  passed  by 
the  Subordinate  Judge  of  Tirhoot,  dated 
the  2lst  December  1869. 

The  Court  of  Wards  on  behalf  of  9aj  Coo- 
mar  Sheoraj  Nundun  Singh  (one  of  the 
Defendant*)  AppfiUants^ 

versus 

Raj  Goomar  Deo  Nundua  Sipg^  (PlaintiS) 
aud  others  (Pefendants)  Re^pgndents. 

The  Advocate  Generql  for  Apf^.^ll&nt. 

Mr.  T,  H.  Oowie  for  Respondent. 

There  is  no  one  role  of  Hindoo  law  regulating  the 
descent  of  all  Hindoo  Rajahs  and  their  esta^ ;  hot,  if 
every  case  in  which  a  departure  Arom  the  ordinary  law 
of  suooession  and  inheritance  is  rdied  on,  a  partiedli^ 
custom  or  hoolachar  must  be  proved. 

In  a  Boit  in  which  it  is  not  necessary  for  a  minor  de- 
fendant to  take  an  active  part,  no  gnardian  is  ever 
i'ustified  in  taking  any  step  prejudicial  to  his  ward.  It 
le  can  do  nothing  positively  for  the  minor's  benefit,  b6 
ought  to  leave  the  matter  to  the  C6urt 

Macpherson^  «/.— The  main  question  in 
this  appeal  is  as  to  the  position  of  the 
Rajah  of  Sheohur  in  Tirhoot. 

The  contention  i^r  the  plaintiff  (who  tpr 
pears  f^  respondent  before  us)  ^  that  on  tkf 
death  of  a  Rajah  of  Sheohur,  the  estat^ 
passes  to  his  heirs  according  to  ^he  ordinary 
law  of  inheritance  prevailing  amqng  Hin- 
doos in  the  Tirhoot  district. 

The  contention  for  the  defendant  (appel* 
lant)  is  that  the  estate  is  impartible  and 
passes  with  the  Raj  from  Rajah  to  Rajah,  tb^ 
other  members  of  the  family  being  entitled 
to  maintenance  only. 

The  Court  of  Wards  defends  the  suit,  and 
now  appeals  to  this  Court,  on  behalf  of 
Rajah  Sheoraj  Nundun,  whom  the  plaintiff 
nclmits  to  be  the  present  Rajah.  Sheori\) 
Nundun  is  the  plaintiff^s  nephew^  being  th^ 
elder  son  of  the  late  Rajah  Sheo  Nqiidon, 
who  was  the  plaintiff's  elder  brot^e^. 
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Sheo  Nundan  and  the  plaintiff  were  the 
two  sons  of  JadooNundun,  the  younger  bro- 
ther of  Raj'aii  Rughoq  Nundan  on  whose 
death  the  Raj  passed  to  his  nephew  Sheo 
Naadon. 

The  plaiQfiff  by  his  case  in  fact  admits  that 
he  himsetf  and  his  father  Judoo  l^undun 
were  only  **Babop8,"  i.  «.,  persons  not  enti- 
tled'to  the  Kaj,  although  standing  in  such 
a  relation  to  a  deceased  Rajah  that  they 
rank  among  his  immediate  heirs  according 
to  the  oridinary  rules  of  the  Hindoo  Law  of 
succession  and  inheritance. 

While  the  plaintiff  spates  in  bis  plaint  that 
the  ordinary  roles  of  Hindoo  Law  determine 
the  line  of  succession  aod  inheritance,  so  far 
as  property  is  concerned  in  this  family,  he 
does  not  actually  claim  the  full  eight  annas 
share  to  which,  if  that  law  be  applicable,  he 
would  be  entitled. 

He  asks  for  a  six  annas  share  only,  having 
relinquished,  he  says,  a  two  annas  share  in 
consideratiob  of  the  position  of  his  elder 
Wother,  the  Rajah  Sheo  Nundun. 

The  casQ  for  ih^  appellant  is  tl^at  the 
property  belongs  ^o  the  Raj  and  goes  with 
it  and  is  not  susceptible  of  partition:  and 
that  there  ^haa  obtained  in  this  particular 
(amily»  frpi|a  time  immemorial,  a  custom  or 
hootachar  according  to  which  the  Knjah  for 
the  tloio  being  appoints  one  competent  mem- 
ber of  the  fjamily  to  be  his  successor  to  the 
guddee,  who,  on  the  death  of  the  person 
appointing  him,  becomes  the  guddee  nusheen 
Rajah  and  takes  the  whole  estate,  the  other 
members  of  the  family  being  entitled  merely 
to  maintenaQce. 

The  Ipver  Couirt  decided  in  favor  of  the 
plaintiflf  holding  that  it  lay  upon  the  defend- 
ant to  prove  the  custom  or  koolachar  alleged, 
and  that  that  koolachar  had  not  been  prov- 
ed. The  Subordinate  Judge  has  written 
a  very  careful,  and,  in  most  material  re- 
spects, excellent  judgment.  Concurring,  as  I 
do,  in  nearly  all  of  the  conclusions  arrived 
at  by  the  Subordinate  Judge,  who  has  gone 
at  great  length  into  thei  case,  it  is  unneces- 
sary that  I  should  now  go  tbrougd  the  evi- 
dence in  detail. 

The  Subordinate  Judge  shows,  quite  con- 
clusively in  mjf  opinion,  that  the  koolachar 
9et  up  for  the  defence  is  not  proved.  There 
is  certainly  pvijjence  to  show  that  subsequent 
to  |Mie  time  of  the  permanent  settlement  the 
estate  has  not  usually  been  dealt  with  accord- 
iDfij;  to  the  ordinary  rules  of  inheritance  and 


succession  among  Hindoos;  but  it  is  clear 
to  my  mind  that  it  has  not  been  uniformly  (if 
ever)  dealt  with  according  to  the  principle 
relied  on  by  the  defendant. 

The  custom  or  koolachar  pleaded  may  be 
treated  as  consisting  of  two  distinct  parts :-« 

1.  .A  custom  according  to  which  the 
Rnjah  for  the  time  being  appoints  one  com- 
petent member  of  the  family  to  succeed  (Kim 
on  the  guddee  as  Rajah  :  and 

2.  A  custom  according  to  which  the  en- 
tire property  passes  with  the  Raj  from 
Rajah  to  Rnjah,  the  other  members  of  the 
family  being  entitled  merely  to  maintenance. 

It  is  as  to  this  latter  brunch  of  the  koola' 
char  that  the.  chief  contest  is  in  this  suit; 
but  the  plaintiff  also  denies  that  the  rule  oC 
succession  to  the  Raj  is  a^  alleged. 

The  plaintiff  practically  admits  that  as  a 
matter  of  fact  the  principal  member  for  the 
time  being  of  the  family  has  for  generations' 
enjoyed  the  titliB  of  Rajah.  In  his  plaint  he 
states  that  he  and  '*  Rujah''  Sheo  Nundun 
were  the  two  sons  of  **  Baboo'*  Judoo  Nun- 
dun deceased,  and  nephews  of  <'  Rajah** 
Rughoo  Nundun,  and  grandsons  of  **  Rajah'* 
Dooshtodoomun  :  and  that  although  he  and 
his  brother  inherited  the  property,  under  the 
ordinary  law,  in  equal  shares,  he  (plaintiff) 
had  relinquished  a  two  anntjis  share  and  con- 
tented himsj^lf  with  six  annas  only,  on  ac- 
count of  his  brother  Rajah  i!fheo  l^undun's 
position.  And  whep  Sheo  Nundun  died,  the 
plaintiff  hiipself  wrote  immediately  to  the 
authorities  giving  notice  of  the  fact  an4  add- 
ing that  l;>efore  his  death  he  had  conferred 
the  Teeluk  and  Raj  reasut  on  his  son  RajaU 
Sheoraj  Nundun  (the  defendant  in  thia 
suit.) 

On  the  evidence  generally,  too,  th^i^e  is  no 
doubt  that  the  principal  member  of  the  fami- 
ly has  for  many  generations  enjoyed  the  title 
of  Rfyali.  ^t  was  not  until  the  year  185^^ 
(iiat  the  title  yrt^  formally  and  expressly 
granted  by  the  British  Government.  In 
that  year.  Lord  Canning  formally  conferred 
the  pities  of  Rajah  and  Bahadoor  on  Sheo 
Nupdun.  who  in  the  sunnud  is  addressed  a^ 
**  Rajah"  Sheo  Nundun,  nephew  of  **  RajaU 
Rughoo  Nundun,  deceased." 

But  while  admitting  that  the  principal 
member  of  the  family,  for  the  time  being,  en- 
joyed the  title  of  Rujah,  the  plaintiff  does 
not  adniit  that  the  koolachar  as  to  the  suc- 
cession to  the  guddee  was  such  as  is  repre- 
sented hy    the    appellant.     The  koolachar 
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pleaded  is  simply  that  the  existing  Eajah  or 
guddee  nusheen  nominates  a  competent  mem- 
ber of  the  family,  and  that  the  person  nomi- 
nated succeeds.  The  evidence  on  the  record, 
however,  does  not  prove  that  this  is  the 
koolachar.  Under  the  circumstances,  it  is 
not  necessary  that  I  should  determine  in 
what  precise  manner  the  succession  to  the 
Raj,  as  independent  of  and  separate  from 
the  property,  has  been  regulated.  If  I  had 
to  determine  it,  I  should  probably  declare 
that,  whether  competence  ever  properly  en- 
tered into  the  question  or  not,  the  general 
rule  was  that  the  guddee  nusheen  (or  who- 
ever else  had  the  power  of  appointing)  nomi- 
nated, and  was  bound  to  nominate,  the 
eldest  or  other  son,  and  failing  son,  the 
eldest  or  other  nearest  nephew.  Mere  com- 
petence clearly  had  little  (if  properly  any 
thing)  to  do  with  it.  The  Rajah  of  Benares, 
who  is  a  relative  of  the  Sheohur  family  and 
who  has  been  at  times  more  or  less  mixed 
up  in  its  affairs,  was  examined  as  a  witness 
for  the  defence,  and  bis  evidence  is  much 
relied  on  by  the  appellant.  But  he  speaks 
to  a  koolachar  not  such  as  is  pleaded,  but 
one  simply  by  which  the  property  would 
keep  in  the  direct  male  line,  the  eldest  son 
succeeding  first,  failing  sons,  the  eldest 
nephew,  and  so  on. 

Moreover,  we  find  that  both  the  plaintiff 
and  the  defendant  Sheoraj  Nundun  are  ob- 
liged to  make  title  through  Rajah  Dooshto- 
doomun,  who  neither  was  the  direct  male 
heir  of  the  last  preceding  Rajah  nor  was 
nominated  by  him.  Rajah  Dooshtodoomun 
was  nominated  by  the  widow  of  Rajah  Sree- 
kishen,  some  considerable  time  after  the 
death  of  the  latter.  Sreekishen  died  leaving 
Gunga  Pershad  his  elder  son,  and  Dooshto- 
doomun his  second  son.  On  Sreekishen's 
death,  Gunga  Pershad  succeeded  to  the  Raj 
and  died  shortly  afterwards  leaving  two 
sons,  Deen  Dyal  and  Gowree  Nath.  Gunga 
Pershad  apparently  made  no  nomination  of  a 
successor.  At  any  rate,  when  he  died  his 
sons  were  both '  of  them  passed  over,  and 
their  uncle  Dooshtodoomun  took  up  the  Raj. 
This  he  did  under  a  letter  of  appointment 
from  the  widow  of  Sreekishen.  In  this 
letter  the  widow  recites  that  on  Sreekishen's 
death  she  had  given  the  ''teeluck"  to  his 
son  Gunga  Pershad  to  be  Rnjah.  Then  she 
Bays — "  Gunga  Pershad  has  since  died  and 
**  his  son  has  little  sense  and  is  unqualified. 
'*  Therefore,  agreeably  to  the  decision  of  my 
**  relations,  pundits,  punch  and  neighbours, 
**  old  faithful  servants,  and  other  persons  I 
^'  have  given  the  teeluck  of  the  Bajgbee  to 


*'  Rajah  Dooshtodoomun,  &c.''  This  Doosh- 
todoomun it  was  who  nominated  and  was  aao- 
ceeded  by  Rughoo  Nundun,  who  nominated 
and  was  succeeded  by  Sheo  Nundun,  who 
nominated  and  was  succeeded  by  the  defend- 
ant Sheoraj  Nundun.  Gunga  Pershad  died 
about  1810:  Doostodoomun  about  1819; 
Rughoo  Nundun  in  1851  :  and  Sheo  Nun- 
dun in  May  1867. 

These  facts  as  to  the  appointment  of 
Doostodoomun  to  succeed  to  the  Raj  show 
that  the  succession  did  not  go  always,  as 
alleged  by  the  defendant,  necessarily  by 
nomination  by  the  guddee  nusheen  :  also 
that  it  did  not  invariably  go  in  the  manner 
indicated  by  the  Rajah  of  Benares.  Altoge- 
ther, on  the  evidence,  the  greatest  uncertain- 
ty exists  as  to  any  koolachar  regulating 
the  succession  to  the  Raj. 

There  being  this  uncertainty  as  to  so  much 
of  the  alleged  koolachar  as  relates  to  the 
right  to  succeed  to  the  Raj,  the  case  seems 
to  me  to  be  even  more  unfavorable  to  the 
appellant  on  the  second  branch  of  the  alleged 
koolachar^  as  to  the  impartibility  of  the  es- 
tate. In  my  opinion,  it  is  proved  distinctly 
that  the  estate  is  not  impartible,  but  that,  on 
the  contrary,  it  has  been  frequently  di- 
vided. 

It  is  not  disputed  that  a  century  ago,  the 
estate  as  held  by  Guj  Singh  (through  whom 
both  parties  claim)  comprised  the  four  per- 
gunnahs,  Miljwa,  Samraon,  Mohesee  and 
Babra. 

Guj  Singh  had  six  sons,  of  whom  (as  tlie 
others  died  without  issue)  I  need  name  only 
Doleep,  Perthee,  and  Sutrojeet.  His  eldest 
son  Doleep  succeeded  to  the  Raj  :  and  Doleep 
was  succeeded  by  his  son  Dhooroop.  Dboo- 
roop  had  no  son,  but  had  a  great-grandsoa 
named  Beer  Kishore  (the  son  of  a  son  of  a 
daughter  of  Dhooroop). 

Rajah  Sree  Kishen,  whom  I  have  already 
mentioned,  was  son  of  Perthee  (the  second 
son  of  Guj  Singh)  and  therefore  was  a  first 
cousin  of  Dhooroop  by  whom  he  was  appoint- 
ed Rajuh  by  a  deed  of  gift  dated  apparently 
in  1199,  F.  (1782).  In  this  deed  of  gift,  I 
perhaps  ought  to  mention,  Dhooroop  describes 
Sree  Kishen  as  '*  my  first  cousin  who  would 
be  entitled  on  my  demise  to  succeed  to  tho 
Raj  and  property  under  rightful  title." 

Sutrajeet,  the  third  son  of  Guj  Singh,  had 
(amongst  others)  a  son  named  Abdhoot. 

The  family  standing  thus,  and  the  four 
pergunnahs  Majwa,  Samraon,  Mohesee  aod 
Babra,   having  originally  belonged  to  Gaj 
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Siogb,  we  fi^4  tl^i^t  at  tl)^  liffe  of  the  per-, 
manaQt  settlement,  the  two  pergannaks  of 
Majwa  and  SumrfiQQ  1^^%  settled  with  Beer 
Eisbore,  the  great-graadson  of  Dhooroop, 
ffliose  Mi'l  4* 6  now  known  as  the  Bettilih 
Rajahs  and  siUl  ]iu>ld  these  two  pergunnabs 
which  were  thas  settled  with  Beer  Kishore. 

At  the  sag^e  tim^f  U)a  reviiiining  two  per- 
gannahs  Mohesee  and  Babra  were  settled 
with  Rajah  Sree  Eishen  (son  of  Perthee) 
and  Abdhoot  (son  of  Sutrajeet)  in  shares 
•f  8  annas  each. 

](7Qthij[»g  0^1)  ^how  nxore  conclusively  ^ban 
tfija  tj^at  at  jbho  tin^e  of  tde  permanent  set- 
tlement the  property  ^a^  iu>i  treated  il«  im- 
partible. And  the  constant  litigation  which 
4#4  goQ0  on,  I  may  say  from  tliat  time  to 
this, — carried  on  by  various  members  of  the 
family,  claiming  shares  in  the  estate,  and 
claiming  them  sneeessfully, — shows  that  it 
never  was  accepted  or  acknowledged  by  the 
family  as  a  body,  although  it  may  have  been 
asserted,  that  the  property  was  impartible 
and  belopg^d  tp  the  ^ajab  alone.  In  addi- 
tion to  this,  we  have  the  fact,  not  denied  by 
the  appellant  (and  at  any  rate  well  proved) 
that  the  plaiptiff  acted  jointly  wit))  his 
brother,  the  late  Rajah  Sheo  Nundun,  in  the 
iji^fl^ement  of  the  afi^ir^  ^f  tb^  eatate,  his 
aame  Appearing  in  leases,  bonds,  &c.,  exactly 
as  if  he  were  that  which  he  say^  he  was,  ^ 
eo-sharer  witl^  ^h^  Rajah. 

It  W!^  conte;ided  that  if  it  was  proved 
that  there  had  bepn  a  ^|j  of  Slieohur  for 
generations,  it  necessarily  must  he  held  that 
IU0  pl^perty  was  impartible.  But  the  mere 
f%et  that  the  principal  member,  for  the  time 
bdiogy  of  thB  family  has  enjoyed  the  title  of 
Rl\jah,  does  not  necessarily  lead  to  the  con- 
clipsiQn  that  as  a  matter  of  law  the  property 
held  by  tlie  Rajah  is  impartible  and  desoei^ds 
otherwise  tbi^n  acc9frding  to  the  ordii|ary 
rules  of  Hindoo  Ifiw.  There  is  n^  aut|^ority 
for  8#yin^  that  it  does.  In  ev^ery  case  in 
which  a  departure  from  the  ordinary  law  of 
saocessiop  |iqd  iujieritance  is  relied  on,  a 
particular  custom  or  ioolcfchar  must  be 
proved.  There  is  no  one  rule  that  I  knpw 
of  whicl^i  <^ppii^  (0  <^^  Hindoo  Raji^hs  and 
their  est^^s. 

fYk^  evidQupe  given  by  the  numerous  wit- 
W&^fm  examia^d  was  gone  into  very  fully 
by  )t(ie  Advocate  General*  But,  looking  at 
pjia  wiioto  case,  I  have  no  doubt  whatever 
^%  tJUe  :Suhordinate  Judge  was  right  to 
Jiiolding  that  the  plaiatifi  was  entitled  to  a 
^:t^^m  Abwreof  the  estate  Md  by  Mm. 


and   Sheo  Kuudun,    and   that  it   was   not 
(proved  that  the  estate  was  impartible. 

The  let|;qrs  and  petitions  i|?ritten  by  t!)e 
plaintiff  immediately  after  tjie  death  of  his 
bfpther  Sl^eo  Nundun  have  been  pressed 
upon  us  as  showing  that  at  that  time  \i  hi^ 
HOC  Qccurred  to  the  plaiptiff  to  set  up  any 
claim,  and  ^s  ^bowing  that  he  copsid/ered 
that  the  whole  property  passed  with  the  Raj. 
In  my  opinion,  the  acts  of  the  plaintiff  show  no 
more  than  this,. that  he.  wished  his  nepbew 
Slieoraj  Nundun  to  be  ackqowledged  9^ 
4ajab  in  sucoesaiou  to  his  father,  and  tha^ 
h^  wished  himself  .to  be  acknowledged^ 
hip  guardian  during  minority  under  Mt 
alleged  appointment  by  Sheo  Nundgn.  I 
do  not  see  any  thing  whatever  in  his  letters 
or  conduct  at  that  time  to  show  that  he 
deemed  himself  to  have  no  share  in  thesd 
estates.  It  is  true  be  does  not  claim  any 
share  expressly :  and  it  is  quite  possibfo 
that  if  he  had  been  recognized  as  guardian, 
so  that  things  could  have  gone  on  pretty 
much  as  before,  with  the  mere  substitution 
of  the  name  of  oheoraj  Nundun  for  that  of 
Sheo  Nundun,  no  express  claim  and  no  dis- 
pute would  ever  have  been  heard  of. 

Then  i^  is  said  that  tUesuit  should,  in  fap^ 
at  any  rate,  have  been  dismissed^  becau^js 
tlie  plaintiff  merely  peeks  a  declaf  ation  of 
title,  alleging  himself  to  be  in  possession. 
}}ut  there  is  nothing  in  this  ol^jection,  i^ 
the  Subordinate  Judge  has  shown,  '[fhis  ^s 
no  ordinary  case  of  a  purely  declarntory  sui^ 
The  Collector  acting  on  behalf  of  the  minor 
denies  the  plaintiff's  title  and  has  opnteste,d 
it  in  every  possible  n^nuer  in  Court  and 
out  of  it,  and  prevented  him  from  collecting 
rent.  Finally,  he,  in  August  1868,  wrote 
to  him  and  bid  him  brins:  a  suit  to  establish 
his  right,  if  he  had  any.  Under  such 
circumstances,  it  scarcely  lies  in  the  mouth 
of  the  Collector  to  ask  lis  to  dismiss  the 
suit  as  premature  and  unnecessary  ai^d  it^- 
form^l^ 

The  decree  of  the  lower  Court  must  no 
dou^t  be  amended  so  far  as  it  declares  the 
value  of  the  moveable  property  without 
having  any  evidence  before  it  on  the  sub- 
ject. If  aeoessar>,  there  ought  to  be  a  fur- 
ther inquiry  as  to  the  value  (in  detail)  of 
the  moveable  property  to  a  six  annas  share 
of  ivliich  ths  plainf  iff  is  entitled.  I  under- 
stood Ml*.  Cowie,  however,  to  say  that  the 
plaintiff  was  content  to  have  a  mere  declara- 
tion of  his  right  to  a  six  annas  siiare,  and 
did  not  insist  on  any  specific  declaration  of 
value,  or  on  a  partition  for  the  present* 
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XJ'^^css  the  parties  insist  upon  It  we  shall 
not  order  any  further  inquiry,  bat  shall 
merely  amend  the  decree  by  limiting  it  to  a 
declaration  of  the  plaintiff's  right  to  a  six 
annas  share  of  the  moveable  property,  u  e., 
of  the  items  admitted  or  specified  in  the 
decree,  and  of  such  other  moveable  pro- 
perty (if  any)  as  there  may  be.  The  decree 
will  not  be  altered  as  regards  the  immove- 
able property. 

I  see  no  reason  why  this  amendment  of 
the  decree  should  affect  the  question  of 
costs.  The  appeal  really  has  been  on  the 
question  of  title, — the  one  important  issue, — 
and  the  respondent  is  entitled  to  his  full 
costs. 

I  observe  that  Roodraj  Nan  dun,  the 
younger  brother  of  Sheoraj  Nundun,  was  a 
defendant  in  this  suit  and  appeared  by  his 
guardian.  The  guardian  has  chosen  to  put 
in  a  written  statement  supporting  the  de- 
fendant's case  and  alleging  that  ''  Baboos" 
have  no  interest  in  the  estate  beyond  their 
right  to  maintenance.  As  Roodraj  Nundun 
is  himself  only  a  *' Baboo,"  it  is  clearly 
against  the  minor's  interest  that  his  guardian 
should  file  such  a  statement  on  his  behalf. 
The  guardian  who  filed  such  a  statement,  in 
fact  committed  a  breach  of  duty  towards  her 
ward.  If  she  did  not  choose  to  join  actively 
with  the  plaintiff,  she  was  at  the  least  bound 
to  have  left  the  case  in  the  hands  of  the 
Court  and  was  not  justified  in  adopting  a 
line  manifestly  opposed  to  the  interests  which 
she  was  placed  upon  the  record  to  defend. 
That  the  guardian  of  Roodraj  happens  also 
to  be  the  mother  of  Sheoraj  does  not  justify 
her  or  affect  the  question  of  her  duties  as 
guardian  of  the  younger  son.  In  a  suit  in 
which  it  is  not  necessary  for  a  minor  de- 
fendant to  take  an  active  part,  no  guardian 
is  ever  justified  in  taking  any  step  prejudi- 
cial to  his  ward.  If  he  can  do  nothing  posi- 
tively for  the  minor's  benefit,  he  ought 
simply  to  leave  the  matter  to  the  Court. 

Jackson,  J. — I  concur  in  this  judgment 
I  think  it  clear  that  the  status  of  the  family 
had  none  of  the  characteristics  of  a  Raj  and 
that  the  head  of  it  became  a  Rajah  in  fact 
and  truth  for  the  first  time  when  the  title 
was  conferred  by  Lord  Canning^  and  I  think 
the  proof  of  the  alleged  koolachar  quite 
failed* 

I  concur  also  in  the  observations  made  as 
to  the  proceedings  of  the  guardian  to  the 
minor  brother  of  the  present  Rajah. 


The  11th  July  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwttkantth 
Hitter,  Judges. 

Landlord  and  tenant— Boldlnflr  OTer— 
Canse  of  action. 

Case  No.  461  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dinagepore,  dated  the  \Stk 
February  187},  a  (firming  a  derisimof 
the  Moonsiff  of  that  District^  dcUed  the 
l^th  December  1870. 

Eabeel  Shaha  (one  of  the  Defendants)  Ap- 
pellant, 

versus 

Radha  Eissen  Moulick  and   another  (Phunt- 
iffs)  Respondents, 

Baboo  Issur    Chunder     ChucherbuUif    for 
Appellant. 

Baboo  Sreenath  Dass  for  Respondents. 

The  mere  fact  of  a  landlord  permitting  a  tenant  to 
hold  over  for  a  year  beyond  the  term  <rf  hia  leaae  em- 
not  create  any  right  of  occapancv  in  the  tenant's  favor : 
the  landlord's  cause  of  «ction  in  such  a  case  arises 
when  he  is  refused  the  right  to  re-enter. 

Bayley,  J.— We  think  this  special  appeal 
must  be  dismissed  with  costs. 

The  suit  was  for  ejectment  of  the  defend- 
ant on  the  ground  that  the  term  of  the  lease 
had  expired,  and  the  objection  of  the  defend- 
ant  as  taken  in  this  special  appeal  and 
argued  before  us  is  that  the  suit  is  barred 
by  limitation. 

It  is  admitted  that  the  original  lease  was 
for  5  years  from  1270  to  1274,  both  inclu- 
sive, and  it  is  also  admitted  that  the  defend- 
ant has  held  over  for  a  year  or  more  after 
the  expiry  of  the  above  term  ;  but  it  is  con- 
tended that  as  more  than  a  year  was  allow- 
ed to  elapse  before  the  plaintiff  brought  any 
suit,  the  suit  is  barred.  Now,  considering 
the  not  very  distinct  provisions  of  Section 
27  of  Act  VIII  of  1869,  B.  C,  there  may 
be  some  little  difficulty  in  the  case,  but  it  ii 
clear  that  in  a  case  like  this  where  the  land- 
lord shews  his  wish  that  the  tenant  aboold 
not  quit  his  land  as  soon  as  the  term  of  hit 
lease  is  over  by  allowing  him  to  continue  on 
the  land  holding  over,   the  landlord^a  cause 
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of  action  must  be  taken  to  be  the  date 
when  the  landlord  is  refused  the  right  to 
re-enter. 

In  this  view,  I  think  that  the  suit  is  not 
out  of  time  and  that  this  special  appeal  must 
be  dismissed  with  costs. 

Mitter,  J. — I  concur.  It  is  not  pretended 
that  the  appellant  has  acquired  anj  right  of 
occupancy  in  the  land,  and  the  mere  fact  of 
the  landlord  having  permitted  him  to  hold 
over  for  a  year  cannot  possibly  create  any 
right  of  occupancy  in  his  favor.  Under  such 
circumstances,  the  real  cause  of  action  must 
be  presumed  to  have  arisen  when  the  land- 
lord wanted  to  take  possession  of  the  land, 
and  he  resisted. 


The  nth  July  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Ainslie, 
Judges. 

Iteasehold  estates— DeTolntion—Kii- 
boolent— Fottab. 

CaseNo.  883of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Pumeahf  dated 
the  Zrd  February  1871,  affirming  a  deci' 
sion  of  the  Moonsiff  of  Arrariah^  dated 
the  ISth  November  1870. 

Shaikh  DanooUah  (one  of  the  Defendants) 
Appellant, 

versus 

Shaikh  AmanutooUah  and  others  (Plaintiffs) 
and  others  (Defendants)  Respondents. 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboo    Bhotoanee    Chum  Dutt  for 
Bespondents. 

Anj  leasehold  estate,  when  not  expressly  limited  to 
tbe  life^of  the  lessee,  passes  to  his  heirs  in  the  same 
viy  ts  other  property,  and  if  the  heirs  ttke  the  estate 
of  Uie  deceased  lessee  they  take  it  with  all  rights  and 
rtiponsibilitiee* 


The  abaence  of  a  pottah  in  writing  cannot  of  itself 
release  the  zemindar  from  the  conditions  of  the  agree- 
ment entered  into  with  the  tenant  as  esUblished  by  th* 
written  kubooleat. 

Ainslie,  J. — The  plaintiff  obtained  a  pot- 
tah from  the  zemindar  for  certain  lands  on  the 
27th  Bysack  1275,  Moolkee,  and  alleges 
that  almost  immediately  after  his  entering 
Into  possession  the  defendant  forcibly  onsted 
him :  he  now  claims  possession  and  mesne 
profits. 

The  defendant  alleges  that  the  lands  were 
previously  leased  to  him.  His  statements 
as  to  the  mode  in  which  he  acquired  title 
were  very  inconsistent,  but  in  the  end  he 
summoned  the  zemindar  to  produce  his 
kubooleut,  or  rather  his  son's  kubooleut,  for 
the  authority  under  which  he  claims  to  hold, 
which  is  styled  a  purwanagee,  and  the  ku- 
booleut corresponding  thereto,  are  in  the 
name  of  his  deceased  son  Elahee  Buksh* 
The  kubooleut  produced  by  the  zemindar  is 
for  a  term  of  five  years  from  1273  to  1277. 
Elahee  Buksh  appears  to  have  died  before 
the  date  of  the  lease  to  the  plaintiff,  but  the 
date  of  his  death  does  not  appear  on  the 
record. 

It  is  contended  for  the  special  respondent 
that  there  was  no  covenant  between  the  de. 
fendantand  the  zemindar  on  which  either  oan 
sue  the  other,  and  that  even  if  it  be  held  that 
the  kubooleut  is  to  be  taken  as  defining  the 
terms  of  the  lease  granted  to  Elahee  Buksh, 
there  are  no  words  to  show  that  the  tenure 
was  capable  of  being  inherited.  Passages  in 
the  judgment  of  the  Privy  Council  in  Dhun- 
put  Singh's  case,  IX  Weekly  Reporter, 
Privy  Council,  3,  were  relied  on  by  Mr, 
Gregory. 

These  passages,  however,  have  no  bearing 
on  the  present  case.  Their  Lordships  were 
considering  the  question  of  the  creation  of  a 
perpetual  hereditary  tenure,  and  there  is 
nothing  in  their  remarks  which  applies  to 
the  question  now  raised,  namely,  whether  a 
lease  for  a  term  continues  for  the  s^iecified 
term  to  the  heirs  of  the  lessee  dying  within 
the  terms,  or  whether,  in  the  absence  of 
specific  provisions  to  the  contrary,  it  termi- 
nates with  his  life. 

It  is  said  that  there  is  no  decision  on  the 
point  to  serve  as  a  precedent.  \ 

We  think  that  any  leasehold  esUte,  when 
not  expressly  limited  to  .the  life  of  the 
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lissee,  pisses  tft  his  li^irs  itt  thfe  Shme  *tay 
thht  iiii>  billet"  pfO|)€irly  btlttiigitig  W  him 
ddvolreb  on  them,  and  thiit  if  ihd  WirA  toke 
the  estate  of  the  deceased  lessee^  th<iy  take 
it  with  all  the  rights  and  responsibilities 
attaching  to  it ;  and  it  is  only  in  case  of 
their  refusal  to  accept  the  inheritance  that 
the  engagements  entered  into  bj  the  de- 
ceased cease  to  operate  from  the  date  of  his 
death. 

*  It  hks  been  CotttendiEld  that  Elahe^  Buk^h 
never  obtained  a  lease  and  that  the  pap^r 
called  a  purwanagee  cannot  be  treated  as 
ofie,  or  at  most  can  only  b^  taken  a^  a 
l&se  from  year  to  year  ;  bul  wh^n  WJa  find 
tfiat  thb  zeniindar  tdbk  a  kiibooleut  or  coun- 
t^rt>^t  for  a  specified  term,  tve  biisi  hold 
tfiat  the  l6^e  ^ad  A)r  that  tei-m,  and  the 
absence  of  a  pottah  id  Writing  borrespond- 
id^  16  the  kubbbleut  cftnhot  bf  itself  operate 
ta  release  the  zemiiidar  fVoni  thd  condiiioiis 
of  ihe  agreement  entered  into  with  his 
tenant  which  are  Established  by  Ihe  Written 
k^ibobleUt 

We,  therefore,  decree  this  appeal  ilnd  dis- 
miss thid  plaiiitifTs  suit  with  costs  Id  all 
Co«rts« 


The  13th  Joly  1871. 

Pi-eseni : 

fhe  Hon'ble  L.  S.  Jackson  and  6.  C.  Paul, 
Judges. 

Ziittar^st— BaianM  of  adodikntift. 

CaseNo.  460of  1871. 

Special  Appeal  frtfn  n  decisioh  passed  hp 
the  Officiating  Additional  Judge  of  Ska- 
hahad,  dated  the  2Zrd  January  1871, 
retersing  a  decision  of  the  8Mde^  Moon* 
siff  of  thtit  District,  dated  the  9th  Sep- 
•  tember  1870. 

Joy  Narain  Bhnggut  (one  of  the  Diefbudattts) 
Appellant^ 

versus 
Etlthee  Ohowdhry  (Plaintiff)  Respondent 


Baboo  Gopal  Lail  Mitter  for  Appdlunt. 
Mr.  R.  E.  Twidale  for  Respondents 

;  in  il  iM\t  l^ldting  to  bdlanfee  of  adcdunts,  proWbibli^ 
sire  ibot  ftdffieient  to  ^pp^rt  a  dterte  roir  hiteroM  iii  Uto 
absence  of  a  contract  for  interest. 

J^tktofi,  J.'-t^is  suit  relates  io  bdtance 
bf  adcoutits. 

The  lM[oonsiff  foun^  that  there  was  no 
boD  tract  provea  as  to  interest,  and  he  also 
tbtind  that  the  amount  repaid  by  the  defend- 
ant corresponded  almost  exactly  witk  the 
principal  amouni  borrowed  :  on  these 
grounds  he  refused  to  allow  interest. 

The  Additional  Judge,  on.  appeal^  o^a- 
aiders  this  reasoning  to  be  weak.  He  ob- 
serves that  as  the  plaintiff  was  a  money- 
lender, he  mnst  be  supposed  to  have  lent 
tooney  upon  iutet^^st^  ahd  he  thbh  observes 
ihat  the  account-books  show  money  to  have 
been  charged  as  interest,  and  he  thinks  that 
these  circumstances  threw  it  upon  the  defend- 
ant to  hAve  objected  if  he  9id  hot  Wish  le 
pay  interest,  and  to  have  closed  his  account. 

These  reasons  of  the  Additional  Judge 
ikre  not  sufficient  to  supp6rl  a  decree  for  . 
interest  in  the;  abeenee  of  evidence  of  any 
contract  for  interest. 

It  is  said  ihAt  there  Was  evidence  of  an 
ikgreement  for  interest,  and  that  as  the 
Judge  has  not  come  to  a  finding  upon  that 
Evidence  we  ought  to  remand  the  case  to 
him  in  order  that  he  shoiild  come  to  a  fiii^- 
ing  upon  it. 

It  ap{iears  to  us,  however,  ihat  if  ihe 
Judge  thought  the  evidence  addiic(»d  \aip6k 
rhat  point  sufficient  to  ground  his  decision 
upon,  he  would  not  have  resorted  to  ^ko* 
babilities  and  based  his  conclusions  upon 
them.  There  is  nothing  very  improbable  in 
the  supposition  that  the  plaintiff  having  lent 
money  to  his  debtor  (which  it  appears  he 
did  out  of  the  ordinary  course  of  things  with- 
out taking  sur-khut  or  kath-chitta)  Should 
do  so  without  interest. 

Under  these  circumstances,  the  decision 
of  the  Judge  cannot  stand ;  and  as  the 
plaintiff,  who,  it  seems,  was  called  upon  to 
give  evidence  in  this  case,  did  not  think  fit 
to  pledge  his  oath  to  the  Bict  ihat  there  was 
a  contract  for  interest,  and  considering  that 
the  defendant  iis  not  the  borrower  but  th6 
reptesentAtive  of  th^  borrower^  we  tkink  it 
is  uunebessdry  to  order  a  remand  iti  thta 
case,  but  direct  that  the  judgment  of  tile 
first  Court  be  restored  wi(h  costs. 
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TltQ  18lh  Jbly  187L 

Present: 

The  Hoa'ble  L.  S.  Jackson  and  G.  C.  Paal, 
Judges. 

StTenue-pajini^  estates— Attaeb- 
ment— Hotloe  of  sale. 

Ca^eNo.  427ofl871.' 

Special  Appeal  from  a  decision  passed  by 
the  Judge  oj  Shahdbdd,  dated  the  16th 
February  1871,  affirming  a  decision  oj 
the  first  Subordinate  Judge  of  that  Dis- 
triet,  daUd  the  %th  September  1870. 

Zerkalee  Kooer    (one  of  the    Defendants) 
Apptlldkt, 

vii^sm 

LfiUa  Pootga  Pershad  (Plain tiff)  and  others 
(Defendants)  Respondents, 

Baboo  MohWee  Idohuh  Roy  hi  jiLppellant 

Bdb99  Unnoda  Pershad  Banerjee  for 
Respondents. 

Ah  et'edition-criidHoIr  altacbing  ib  tetiite  paying  t^ 
veatte  to  QoTernment  is  not  obliged  to  insert  in  the 
nodoe  of  sale  the  names  of  all  appartenances,  such 
as  adee  and  dakkUee  moasahs. 

Jackson^  J. — The  argument  of  Baboo  Un- 
ndda  Peirtohad  Banerjee^  who  appeared  for 
tM»  res|K>ndent,  in  so  very  clear  a  Case  as 
this  ik  bo  doaht  jastified  by  the  fact  that  he 
has  ihe  jadgment  of  the  two  le#er  Oonrts  in 
his  faTol'y  but  we  are  not  the  leiss  bound  to 
say^  as  we  have  no  hesitlition  in  saying,  that 
the  judgihents  of  those  Courts  is  erroneous. 

The  defbildant  clearly  intebded  to  Isell  the 
esUt^  know^i  by  the  iliatn%  of  Pipra.  He 
coiiifolied  With  th^  requisitioils  of  the  Ikw  by 
stiiing  in  the  notification  of  sale  the  nataie 
of  the  ^rb^t'ty,  and  the  revenue  assessed 
npoik  ity  Whit^h  is  the  ^Pevenue  assessed  tt^on 
tM  enti^  eslaie  of  PiJi^t-a,  therein  being  in- 
cluded obe  'asl^e  and  fobr  dahhitee  mouzahs^ 
whfefa  hittlir  thid  ptiftiiiffs  are  nt^#  claiming. 
The  circamstance  that  a  given  estate  paying 
rertas^  to  Gov'emment  indudes  in  it  da- 
hhitee mauzahs  or  apl^ttrtenancee  does  not 
oUige  the  ez^aiioti«crtditor  lo  iseert  ih  the 


notice  the  names  of  all  those  appurtenanceSy 
and  the  faet  that  the  property  was  described 
by  its  ordinary  name  with  the  full  GrOvelre- 
ment  revenue  affixed  to  it  shows  beyond 
dispute  what  it  wiie  that  was  attached  Ithd 
sold.  The  subsequent  so-called  sale  on  the 
l^art  of  the  plaintiff,  whe  purbbased  in  his 
own  exeoutidti,  seems  to  have  been  &  merely 
speeulatire  move  by  whieh  bowevisr  the 
plaihtiff  18  not  entitled  to  take  anything^ 

The  defendants  manifestly  purchased  ttie 
whole  of  the  property  and  are  consequently 
entitled  to  retain  possession  of  it.  The 
judgment  of  the  Court  below  will  be  reversed 
and  the  plalntifiTs  suit  dismissed  with  eosti. 

Paul,  J. — I  concur. 


The  18th  July  187L 

Present : 

The  Hon'ble  E^  Jadkson  and  Onoocool 
Chunder  Mooketjee,  Judges* 

Seotlon  30  Aet  VIZX  (M.  C.)  I860-- 
ZiimitatloB— rrattdttlent  (Aoeoiwtsi 

In  the  miitter  of 

Jan  All  ChoWdhry  (Plaintiff)  Petiiix>ner^ 

versus 

Ishan  Chunder  Sein  and  others  (Defendants) 
Opposite  Party. 

Mrk  M.  L,  Sandei  for  Petitioner* 

No  one  for  Opposite  Party. 

A  suit  aoder  Section  80  Act  VIII  (B.  C.)  of  1869 
against  a  gomashta  to  obtain  accounts,  after  the  agency 
lias  determined,  ihust  be  brotight  within  a  yeat  from 
such  determination. 

The  pkx)Tiso  in  that  Seiction  tefefs  to  snits  for  tfioaey; 
and  unoer  that  proviso,  where  a  fraudulent  account  has 
been  given  in  by  the  agent,  concealing  the  fact  of  tne 
receipt  of  certain  monies,  the  zeniihdar  hAs  one  yeto  flrom 
the  discovery  of  the  fraud  to  bring  hb  suit  4br  eiuA 
money. 

Jachson,  J. — The  question  bfefofe  th^ 
Lower  Appellate  Court  was  whether  this 
suit  was  barred  by  limitation,  tt  was  a  suit 
un4er  Section  30  Act  Vlli  of  1869,  fe.  G.» 
against  a  gomashta  to  obtain  from  him  cer- 
tain accounts.  It  appears  that  a  number  of 
other  people  were  also  mixed  up  in  the  case 
as  defendants.    But  it  is  said  here  that  they 
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are  not  made  respoodents  iu  this  appeol,  and 
that  they  have  no  longer  any  thing  to  do 
with  the  case. 

The  Judge  has  found  that  the  suit  is 
barred  bj  limitation,  because  it  was  not  in- 
stituted till  1232,  though  the  papers  demanded 
were  for  7  years  previous  to  1229,  and  be- 
cause there  was  no  evidence  to  prove  that 
the  agency  continued  after  the  year  1229. 
The  suit  was,  therefore,  not  brought  within 
one  year  from  the  determination  of  the 
agency,  and  the  Judge  held  that  the  suit 
was  barred  by  limitation. 

Before  us  it  is  said  that  the  case  comes 
within  the  proviso  in  the  second  sentence  in 
Section  30  of  the  above  Act.  There  is  a 
great  difOiculty  in  ascertaining  what  the  suit 
really  is.  But  it  appears  to  be  admitted  that 
in  1231,  that  is,  two  years  after  the  deter- 
mination of  the  agency,  the  defendant  of  his 
own  accord  gave  in  his  accounts.  It  is  said 
that  these  accounts  were  not  as  full  and 
specific  as  they  ought  to  be,  and  that  they 
did  not  distinctly  show  the  whole  of  the 
collections  and  receipts,  and  therefore  the 
plaintiff  now  has  a  right  to  sue  within  one 
year  of  the  receipt  of  those  accounts,  in 
order  to  obtain  proper  accounts. 

It  seems  to  ns  that  the  proviso  in  Section 
30  refers  to  suits  for  money  ;  and  it  says 
distinctly:—*'  Provided  that  if  the  person 
**  having  the  right  to  sue  shall,  by  means  of 
**  fraud,  have  been  kept  from  the  knowledge  of 
*<  the  receipt  of  any  such  money  by  the  agent, 
**  or  if  any  fraudulent  account  shall  have 
**  been  rendered  by  the  agent,  the  suit  may 
**  be  brought  within  one  year  from  the  time 
*<  when  the  fraud  shall  have  been  first  known 
**  to  such  person." 

The  words  "any  such  money"  clearly 
show  that  this  proviso  alludes  to  suits  for 
money.  If  a  fraudulent  account  has  been 
given  in  by  the  agent,  it  is  very  probable 
that  the  zemindar  would  be  ignorant  that 
certain  monies  had  been  collected  which  the 
agent  might  have  collected.  He  will  under 
the  proviso  obtain  one  year  from  the  time  he 
discovers  the  fraud  in  order  to  bring  his  suit 
for  such  money. 

We  think  the  Judge  is  quite  right  on  the 
point  of  limitation.  Under  Section  30  Act 
VIII  of  1869,  B.  C,  the  plaintiff  is  too  late 
to  sue  for  papers,  and  that  limitation  does 
bar  the  plaintiff's  claim. 

We  reject  this  appeal 


The  13th  July  1871. 

Present : 

The    Hon'ble    E.    Jackson  and    Onoocool 
Chunder  Mookerjee,  Judges, 

Mistake  hj  Ziower  Appellate  Goort— 
Special  Appeal— &eTiew. 

In  the  matter  of 

J.  P.  Wise  (Defendant)  Appellanty 

versus 

Huro  Lall   Giree  Gossain  (Plaintiff)  Re- 
spondent. 

Baboo  Doorga  Mohun  Doss  for  Appellant 

No  one  for  Respondent. 

Where  there  is  an  omiBUon  on  the  part  of  the  Lower 
Appellate  Goart  to  try  any  point  from  mistake,  tbe 
non-decision  of  such  point  is  not  a  ground  for  special 
appeal,  but  for  review.  If  the  Judge  refiises  to  admit  a 
review  in  sach  a  case,  an  application  to  the  High 
Court  may  be  made. 

Jackson^  J. — The  only  points  in  this  ease 
upon  which  we  think  there  is  any  ground 
for  special  appeal  are  two,  upon  which  it 
is  said  that  the  appeal  was  urged  before 
the  Judge,  but  upon  which  the  Judge  has 
passed  no  decision.  The  first  ground  is  as 
to  whether  the  defendant  was  bound  to  pay 
rent  for  a  certain  small  plot  of  land  about 
one  khadah  in  extent,  which  was  foand  by 
the  Ameen  to  be  in  the  possession  of  one 
Juggut  Chunder  Roy.  The  first  Court 
gave  a  decree  for  rent  of  this  land  against 
the  defendant  on  the  ground  that  whether 
it  was  in  Juggut  Chunder  Roy's  possession 
or  not,  he  being  in  the  employ  of  the  de- 
fendant the  defendant  was  bound  to  pay 
rent. 

There  is  a  ground  on  this  point  in  the 
memorandum  of  appeal  on  the  part  of  the 
defendant,  and  in  the  decision  of  the  Judge 
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there  is  a  mention  that  this  was  one  of  the 
grounds  before  him,  but  in  his  judgment 
(here  is  no  decision  upon  it  whatever. 

The  second  point  is  that  the  first  Court 
gave  a  decree  to  the  plaintiff  for  arrears  of 
rent,  with  interest  accraing  annually  on  those 
arrears,  as  well  as  interest  on  the  total  sum 
dne  up  to  the  date  of  the  decree  and  after- 
wards.   One  of  the  grounds  of  appeal  before 
the  Judge  was  that  this  interest  should  not 
be  calculated  on  each  year's  arrear  of  rent. 
The  Judge  mentions  this  as   having   been 
one  of  the  grounds  of  appeal   before  him  in 
his  judgment,  but  he  gives  no  decision  upon 
it.  Prima  facie,  then,  looking  to  the  Judge's 
jodgment,  it  appears  that  if  those  two  points 
were  brought  to  his  notice  as  having  been 
points  upon  which  on   appeal  before  him  the 
decision  of  the  lower  Court  was  objected  to, 
the  Judge  has  omitted  to  give  any  decision 
upon  them.     Whether    these  points  were 
actually   urged   before  the  Judge  or  not,  as 
the  Jodge  omitted  the  decide   those  points, 
the  appellant's  vakeels  should,    we  think, 
have  put  in  an  application    for  review  to  the 
Judge  and  should  have  asked  him   to  decide 
those   points   if  they  were  material  to  their 
case,  and  they  are  bound,  we  think,  to  take 
that  course  now  before  coming  up  to  this 
Court  on- special  appeal.    If  it  is   the  case 
that  the  Judge   will  refuse  to  decide  these 
points,  then  there  is  a  very  good  ground. for 
coming  up  to  us  on  special  appeal.     But  if 
the  omission  has  been  the  result  of  a  mistake 
either  on  the  part  of  the  Judge  or  on   the 
part  of  the   vakeels   for  the  appellant,   that 
mistake  can  best  be  rectified  by  an  applica- 
tion to  the  Judge.    If  we  admit  this  special 
appeal  now,  no  application  for  a  review  can 
be  filed  before  the  Judge.     If,   however,  we 
do  not  admit  this  special  appeal  application, 
there  is  no  legal  bar  to  the  presenting  of  an 
application  for  review  to  the  Judge. 

It  is  said  that  three  months  have  expired 
and  the  application  will  not  be  entertained 
without  just  and  reasonable  cause  to  the 
satisfaction  of  the  Court  But  the  reason 
how  these  three  months  have  been  allowed 
to  expire,  is  patent,  viz,,  the  mistake  of  the 
appellant's  vakeels  in  thinking  that  the  pro- 
per course  is  to  come  up  to  us  on  special 
appeal.  There  seems  to  be  some  disinclination 
in  the  lower  Courts  to  apply  to  the  Judge 
for  a  review.  But  these  applications  to 
us  ought  not  to  be  admitted  on  any  such 
disinclination,  where  the  proper  course  is 
to    apply    to    the  Judge   for    a    review. 


Where  there  is  a  decision  on  any  point,  and 
that  decision  is  wrong  on  any  point  of  law, 
then  a  special  appeal  lies  to  this  Court. 
Where  a  Judge  refuses  to  try  a  point  which 
he  ought  to  try  and  which  was  urged  before 
him,  that  will  be  a  very  good  ground  for 
coming  up  to  us  on  special  appeal.  But 
where  there  is  an  omission  to  try  any  point 
from  mistake,  the  non-decision  on  that  point 
forms  no4good  ground  for  coming  to  this 
Court  on 'special  appeal.  We  think  that  our 
proper  course  is  to  order,  as  we  have  already 
ordered,  in  several  other  cases,  namely,  for 
the  present  to  refuse  to  admit  this  application 
for  the  admission  of  special  appeal,  and  to 
direct  the  appellant  to  take  a  copy  of  this 
judgment  and  to  file  it  with  the  application 
for  a  review  to  the  Judge.  This  application 
can  be  retained  in  (his  Court,  and  if  the 
Judge  refuses  to  admit  the  review  the  party 
will  be  entitled  to  renew  this  application. 


The  13th  July  1871. 

Present : 

The  Hon'ble  E.    Jackson    and    Onoocool 
Chunder  Mookerjee,   Judges. 

Ziease— Days  ef  Oraoe. 

Case  No.   326  of  1871. 

Special  Appeal  Jrom  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperah^ 
dated  the  \9th  September  1870,  modify ' 
ing  a  decision  of  the  Sudder  Moontiff 
oj  that  District^  dated  the  22nd  July 
1870. 

Madhub   Chunder  Adit  Chowdhry  (Defend- 
ant) Appellant^ 

versus 

Ram  Ealoo  Beeparee  (Plaintiff)  Respondent. 
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Babeo    Wbotnesh    Chunder   Banerjee   for 

Appellftnt, 

Paboos  bailee  Mphun    Doss  au4  ^^l^t 
Chunder  Sein  for  Respondent. 

The  16 dAjrs* gvace aUowed  t»R  lessae  prior  to  i^ect- 
ment  cannot  be  negatived  by  any  coedition  in  Ae 
letse, 

Jackson,  J. — Tai8  ceee  must  be  remanded 
to  the  Subordinate  Jado:e.  His  decision  is 
extremely  short  :  there  is  nothing  npoo  it  tp 
show  that  be  has  in  any  way  considered  the 
OTideuee  of  the  nnmerous  witnesses  who 
gave  evidence  on  behalf  of  the  defendant  to 
prove  the  fact  of  payment  at  different 
times.  The  Subordinate  Jndore  must  consi- 
der on  the  evidence  of  these  witnesses  whe- 
ther the  pouch'puUfO  is  attested  or  not 
and  whether  that  document  is  stamped  or 
not.  In  refill ty,  the  question  as  to  whether 
this  money  has  been  paid  must  depend  on 
the  oral  evidence.  The  Subordinate  Judge's 
decision  should  show  on  the  face  of  it  that 
he  bad  considered  all  the  evidence  in  the 
jcase.  Afl*^***  as  the  decision  in  thia  case 
shows,  it  would  appear  that  because  the 
pduch'fvitro  was  not  stamped,  be  has  not 
gone  into  the  evidence  at  all. 

The  first  Canrt^  although  it  gave  a  decree 
againbt  the  defendant  for  arrears  of  rent, 
gave  the  defendant  15  days  grace  for  pay- 
ment of  arrears  before  directing  that  he 
should  be  ejected  as  prayed  for  in  the 
plaint. 

But  the  Subordinate  Judge  has  set 
aside  the  order  as  regards  1 5  days  grace 
jipop  the  ground  that  it  is  contrary  to 
the  conditions  of  the  lease.  But  it  is  ad- 
mitted before  us  that  there  is  no  such  con- 
dition in  the  lease  at  all.  But  even  if  there 
be  such  a  condition  in  the  lease,  and  that 
condition  is  contrary  to  law,  the  condition 
of  the  lease  must  give  way  to  what  has  been 
declared  to  be  the  law.  If,  therefore,  the 
Subordinate  Judge  is  of  opinion  that  arrears 
of  rent  are  due  from  the  defendant,  he  will 
give  him  15  days  grace,  as  required  by  the 
law,  before  allowing  the  plaintiff  to  eject  the 
defendant. 

Costs  of  this  appeal  will  form  costs  of  the 
mtt  And  will  «bide  the  final  result. 


The  14th  July  1871. 

Present : 

The  Hou'ble  H.  V.  Bayley  aqd  Dwarkanath 
Mi  tier,  Judges m 

Stamps* 

Regular  Appeal  No.  145  pf  }871. 

Ranee  Kiiajooroonissn  and  another  (Defbnd- 
ants)  AppeilauiSf 

versus 

Mussamut  Rohimooqissa  and  others  (Piain- 
titfd)  Respondents, 

Mr.  R.  E.  TimdaU  for  Appellanto, 

No  one  for  Respondents. 

When  a  stamp  of  tlie  fall  valae  is  a^ailaUe,  parties 
pugk^t  to  Qse  83  9ffiaU  a  nui^l^er  of  stampa  {»  H^ 

Note  by  the  Deputy  Reyistifar,^^!  bbo 
the  Court's  attention  to  the  wode  ia  whieh 
the  Court  fees  are  now  paid  io,— otitis  in- 
stance offering  a  good  sam(4a  of  what  as  done 
ia  most  of  the  cases  filed. 

The  ^moqnt  indicfited  by  the  v^li^e  of  this 
appeal  as  the  Conrt  fee  chargeable  is  475 
rupees  which  bas  beep  paid  by  H  stamps, 
viz. : — 

8  q{  rupees  50  eaQb     ...  ^  400. 
3  of  rupees  25  e^b     ...    ,,      75t 

Doubta  have  been  raiaed  as  to  whether 
parties  should  not  be  req^iired  to  revert  to 
the  practice  which  prevailed  under  the  old 
law  of  paying  the  Court  fee  by  one  stamp 
of  the  full  value  (vide  Circular  Order  No. 
148  of  12th  August  1859),  or  at  all  eveoti 
when  no  paper  of  the  required  value  exists 
or  is  procurable,  to  ase  as  small  a  niiaiber 
of  sumps  as  possible,  one  of  the  stamps  as 
used  approaching  most  nearly  to  the  valod 
required. 

It  is  besides  inconvenient  to  borthen  the 
appeal  records  with  such  aumeroua  stamps, 
and  I  therefore  request  some  definite  erdars. 

The  Western  Court  has  issued  a  Circular 
Order  on  the  point  to  which  I  beg  referenee, 
viz.,  No.  8  of  10th  September  1867. 

Bayley,  /. — Where  on^  stan^p  of  the  ffiU 
value  ia  pf>t  procurable  in  Court,  the  parties 
cannot  help  putting  in  «sp^rata  pieosf  ^ 
stan^ps  of  smaller  valMS ;  but  when  f04^ 
stamp  is  availtibLe  in  Court,  ve  x\^mk  tbs 
parties  onght  to  use  i^s  sqa^  ji^  nu^J^  qt 
'  stai}?ps  as  ^hey  <$an. 
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The  14tb  July  1871. 

Present  : 

Th«  HoQ'lle  W.  Aiuslie  uud  G.   C.   Paul, 
Judges. 

Stamps. 

Begalar  Appeal  No.  146  of  1871. 

Mirza    Dawd    Ali    and    others   (Plaintiffs) 
Appellants, 

versus  * 

Sjud  Nadir  Hossein  (Defendant)  Respondent, 

Baboo  Romesh    Chunder    Mitter  for  Ap- 
pellants. 

No  one  for  Respondent. 

There  is  no  DIegality  in  making  up  the  stamp  fee 
chargeable  in  an  appeal  by  means  of  any  number  of 
ftaaipa  of  smaller  values. 

Note  by  ihe  Deputy  Registrar, — I  beg  the 
Court's  attention  to  the  mode  iu  which 
the  Court  fees  are  now  paid  in  ;  this  instance 
offering  a  good  snmple  of  what  is  done  in 
most  of  the  eases  filed. 

I^he  amoant  indicated  by  the  value  of  this 
appeal  as  the  Court  fee  chargeable,  is  1,250 
rupees  which  has  been  paid  by  26  stamps,  viz. 

2  of  rupees  26  each  ...Rs  50. 
24  of  rupees  50  each  ...Rs  1,200. 

Doubts  have  been  raised  as  to  whether 
parties  should  not  be  required  to  revert  to  the 
practice  which  prevailed  under  the  old  law 
of  paying  the  Court  fee  by  one  stump  of 
the  full  value  (vide  Circular  Order  No.  148 
of  12th  August  1859)  or  at  all  events  when 
so  paper  ol  ihe  required  value  exists,  or  is 
procuruble,  to  use  as  small  a  number  of 
stamps  as  possible,  one  of  the  stamps  so  used 
approchiug  most  nearly  to  the  value  required. 

It  is  besides  inconvenient  to  burthen  the  ap- 
peal records  with  such  numerous  stamps,  and 
I  therefore  request  some  definite  orders. 

The  Weatern  Court  has  issued  a  Circulnr 
Order  on  the  point  to  which  1  besr  reference, 
w«.,  No.  8  of  10th  September  1867. 

Ainslie,  J, — We  are  of  opinion  that  there 
is  no  illegality  in  the  mode  of  making  up  the 
stamp  fee  «;hargeable  in  this  appeal.  The 
raiiog  of  the  late  Cliief  Justice  Sir  Barnes 
Peacock,  reported  at  page  449,  Volume  XII 
of  the  Weekly  Reporter,  has  already  dispos- 
ed of  the  qaesfion. 


Section  27  Clnuse  6  of  the  Court  Foes* 
Act  gives  the  local  Government  power  lo 
regulate  the  number  of  stnmps  to  be  used 
for  denoting  any  fee  chargeable  under  the 
Act,  but  no  rule  on  the  subject  has  been 
published.  It  is  not  the  duty  of  the  Court 
to  move  the  Government  iu  the  matter. 


The  15th  July  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Under-tenant  —  H otlco  of  enhance- 
ment— Sections  7  and  9  Re^nlatlon 
VIZ  of  1822  —  Section  13  Act  X 
of  1859. 

Case  No.  49  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backer  gunge,  dated  the  2lst 
December  lb70.  modifying  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  22nd  August  1870. 

Mr.  J.  P.  D'Silva  (Plaintiff)  Appellant, 

versus 

Rnj  Coomar  Dutt  aud  others  (Defendants) 
Respondents. 

Baboos  Rash  Beharee   Ghose  and  Romesh 
Chunder  Mitter  for  Appellant. 

Mr.   J.    S,   Rochfort  and   Baboo   Doorga 
J) OSS  Dutt  for  Respondents. 

Where  an  under-tenant  holdinjir  or  cultivating  land 
under  the  condiciona  mentioned  in  Section  13  Act  X  of 
185^,  enters  into  no  freah  en<^agement  ac  the  time  of 
re-sett!emeat,  be  has  a  right  to  receive  a  wriiten  notice 
before  he  can  be  called  upon  to  pay  enhanced  rent,  the 
provision!^  of  that  Section  qualifying  (hone  of  Sections 
7  and  9  Hegulation  YII  of  Itf  22. 


Norman,    C,   J, — This    was 
rupees     1,783-8-9,   as   the   rent 


a  suit  for 

^  ,.  ,  .   of  certain 

laud  called  au  ousut  (nlock  iu  the  Soouder* 
bundsy  at  the  rato  of  12  annas  per  beegnh. 

The  facts,  as  stated  iu  the  judgment  of  the- 
Judge  of  Backerguuge,  are  as  follows  : — 

The  plaintiff  is  the  lessee  under  Govern- 
ment of  a  junglebooree  talook  in  the  Soon- 
derbunds  of  which  Mouzah  Charooa  is  a 
portion. 

The  defendants  hold  that  mouzah,  which 
thej  sub-let  to  rjots.  The  pluiuti^  calU 
them  ousut  talookdars. 


Digitized  by 


Google 


154 


Civil 


THB  WEKKLT   RBJ»0RTKR. 


Ruling^.         [Vol  Itl. 


In  lB69,  the  lalook  wd9  re-^ietcted  by  the, 
Coiiirnissipner  oiP  the  ^00Qd«^rbund8.  The 
oofeiiiiHiiu  on  the  23rd  of  February  1S69 
presei^ied  a  petition  to  the  Coininiesloner 
asking  him  to  settlo  Mouzah  Cliarooa  with 
them  at  \%  annas  a  beeguh,  heing  4  annas 
per  beegiih  more  than  tliey  had  previously  ' 
paid  as  rent.  The  Commissioner  did  not 
accept  their  oflfer,  but  settled  the  whole 
talook  with  the  piuiuiiflfat  the  proposed  rate 
of  12  annas.  He  recorded  the  defendants 
in  his  jnmma-buiidee  on  th^  Ist  of  March 
1869  as  izaliari  ousut  talookdars  at  u  rent 
of  raphes  1J83-8-9.  The  detbudnnts  did' 
not  sign  this  junima-bundee  Dor  did  t^ey 
ftjsree  to  it.  On  the  contrary  they  objected, 
and  it  appears  tlmt  they  are  now  seeking  to 
«e4  aside  the  Commissioner's  order  of  the 
Ist  of  March  1869. 

The  plaintiff  sues  the  defendants  for  the 
rent  of  1276  ('1869-70)  at  rupees  1,783-8-9, 
chMioiug  this  rent  on  the  ground  that  (he 
dt^fttodiinta  aiireed  to  it  by  iheir  petition  of 
the  23rd  of  February  addressed  to  the  Com- 
misiiioner  of  the  Soonderbunds.  The  de- 
fendants, on  the  other  hand,  contended  that 
they  never  agreed  to  pay  this  rent  to  the 
plaintiff;  that  they  cannot  be  made  liable 
to  pay  more  than  the  rent  formerly  paid  by 
them,  viz*t  rupees  1,189,  until  they  have 
b^en  regularly  served  with  a  notice  of  en- 
hancement as  required  by  Act  VIII  of  1869, 
B.  C.  The  Judge  says  that  in  his  opinion 
no  under- teniint  such  as  is  described  in  Aet 
Z  of  1859,  StfOtion  18,  and  Aet  VIII  of 
1869,  B,  C,  Section  14,  is  liable  to  pay 
rent  at  an  enhanced  «rate  until  after  sefvice 
of  a  notice. 

flfeteffento  a  case  decided  by  Mr.  Ju8ti(!e 
IRayley  and  Mr.  Justice  E.  Jackson,  VI 
Weekly  Reporter,  page  6. 

He  considers  that  the  defendant's  otfer  to 
pay  rupees  1,783-8-9  to  the  Oovemment, 
if  a  settlement  shoul4  be  coqclud^d  with 
(iiemt  does  not  bind  them  to  pay  that  rent 
to  tl)9  plaintiff  with  whom  the  settlement 
was  in. fact  concluded,  and  accordingly,  mo- 
difying the  decision  of  the  Subordinate 
Jqdlte,  ho  decrees  to  the  plaintiff  rupees 
1,189,  or,  in  otlier  word9«  rent  at  the  old  rate 
of  8  annas  per  beegah.  From  this  decision 
(he  plaintiff  has  appealed. 

gis  vakeel  referred  us  to  a  case  decided 
hy  Mr.  Justice  Loch  and  Mr.  Justice  Panl, 
3:1V  Weekly  Reporter,  471,  ^  caaq  aonie- 
what  similar  to  the  present,  in  which  it  is 
l»aid  that  uo  notice  of  e^ihaucement  under 
Act  X  was  necessary. 


Tiiis,  no  dottljt,  vnay  be  so  when  ihe  ryoti 
at  the  time  of  the  re-assessment  accept 
pottahs  from  the  Collector  or  bind  them- 
selves by  signing  and  agreeing  to  the  jumma- 
bundee.  Bui  with  regard  to  caaes  where  tbi 
under-tenant  enters  into  no  fresh  engagement 
at  the  time  of  the  re-settlement,  we  must  ob- 
serve that  the  language  of  Section  13  of  Aet 
X  of  1859  is  perfectly  general.  Its  terms  ure 
wide  enoagh  to  secure  to  every  nnder-tenaot 
holding  or  cuhivatin<;  l^nd  under  the  con* 
ditions  therein  mentioned,  a  right  to  receive  a 
written  notice  containing  certain  particulsrs 
before  he^can  be  called  on  to  pay  any  higher 
rent  for  such  land  than  the  rent  paid  during 
the  preceding  year.  Whatever,  therefore, 
might  have  been  the  effect  of  a  re-settleineut 
and  re-assessment  under  Section  7  of  Regula- 
tion VII  of  1822  and  of  the  record  of  the 
Collector  made  at  the  time  of  aacli  re-settle- 
ment under  Section  9  of  the  same  Regulatioa, 
with  reference  to  the  rights  of  uuder-teoaatf 
before  the  passing  of  Act  X  of  1859,  wa 
think  that  the  provisions  of  Sections  7  and  9 
of  Regulation  VII  of  1822  must  now  be  read 
as  qualified  by  Section  13  of  Act  X  of  1859. 

The  decision  of  the  Judge  on  both  points 
is,  in  our  opinion,  correct,  and  the  appeal  is 
therefore  dismissed  with  costs. 

Loch^  J.'-^l  concur.  I  think  the  'settle- 
ment oifi(;er  in  this  case  has  neglected  to 
attend  to  the  instmctioDs  of  the  Board  iX 
Revenue  which  are  to  the  effect  that  if  oa 
revising  a  settlement  an  enhauceinent  of 
rent  be  determined  upon,  care  should  be 
taken  to  secure  the  signatures  of  the  ryots 
to  the  newly  formed  assessment,  so  that  if 
any  of  the  tenants  refuse  or  omit  to  sign  th0 
jummabundee,  notice  may  be  served  upon 
them  as  prescribed  by  the  provisions  of 
Section  13  Act  X  of  1859.  The  Board  of 
Revenue  has,  therefore,  clearly  recognized 
the  necessity  of  notices  being  served  on  ten- 
ants who  do  not  agree  to  the  revised  jum- 
mabundee by  which  they  are  made  liable  to 
payment  of  reuts  at  enhanced  ratett,  abd 
the  fiist  Court  should  not,  in  the  absenoe 
of  any  such  notice,  have  given  plaint- 
iff a  decree  for  the  rent  ho  claimed  in 
this  suit.  The  petition  put  in  by  the  de*' 
fendants  t^ffering  to  pay  12  annas  a  beegah 
provided  the  settlement  were  made  with 
them  was  not  a  consent  to  the  new  jumma- 
bundee prepared  by  the  settlement  officers. 
On  further  consideration  of  the  subject,  I 
think  we  laid  down  the  rule  in  our  decii»ioo 
reported  at  XIV  Weekly  Reporter,  page 
471,'  wiHiout  sufficient  regard  to  the  pre« 
visions  of  Section  13  Act  X  of  1859. 
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Ti»e  15th  July  1871. 

Present : 

The  Hou*ble£.  Jackson  nad  Onoocool  Chan* 
der  Mookerjee,  Judges, 

Strict  ttf  aetl^n. 

Case  No.  294  •£  1&7J. 

Cjpecttf/  Appedl  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  ISih  De- 
eember  1870>  reversing  a  decision  of  the 
Sub^rdmais  Judge  of  thai  Lhtriet^  dated 
ike  16th  August  1870. 

Ram  Cli under  Paul  and  another  (Piainliffe) 
Appeltanttf 

versus 

OoBora  Ohora  Deb  (Defendasl)  Respimdemt. 

Buboes  Kalte  Mohun  Doss  and  Doorga 
Mohun  Dots  for  Appellants. 

M^»  JR.  7*.  Allan  and  Baboos  Sreenath 
Doss  and  Romesh  Chunder  Rose  for  Re- 
gpondeut. 

The  auotion-pmrcbtser  of  a  Ulook  seeking  to  obtain 
possession  against  the  former  proprietors^  many  of  whom 
are  coltivators  holding  separate  possession  of  specific 
portions  and  having  their  houses  on  the  land,  must  sae 
them  specially  for  those  portions  to  which  they  lay 
daim.  Qe  canuot  sue  the  whole  community  in  the 
aggregate  for  all  the  lands  of  the  village. 

JackMon,  J. — Thbrb  is  no  grouird  what* 
ever  for  inter  faring;  with  the  orders  passed 
hy  the  JudgB  in  this  ciise,  but  we  think  that 
the  decree  pussed  by  the  Sabordinate  Judge 
againet  the  remaining  134 defendants  who  did 
not  appeal  to  the  Judge  cannot  be  allowed 
10  stand.  The  pluiuiiif  is  the  auction*pur- 
chaaer  of  talook  No.  203.  The  defondunts 
are  manj  of  them  the  former  proprietors  of 
that  talook»  and  others  are  said  to  be  in 
league  with  the  former  proprietors  or  re«i- 
deuia  on  the  land.  The  cause  of  action 
against  them  is  that  they  will  not  allov^ 
the  plaiiitifiT  to  obtain  possession  of  his 
purchased  talook,  and  that  they  have  com- 
bined together  (o  prevent  his  obtaining  pos- 
•easion.      One  portion   of    the  defence  of 


some  of  the  defendants  is  that  the  lands  of 
talook  No«  203  are  identioait  with  Fome 
portions  of  the  lands  of  talook  No.  202. 
The  general  defence  is  that  they  claim  no 
right  to  the  landa  of  tnlook  No.  203  and 
that  tliey  have  not  prevented  the  plaintiff 
obtaining  possession,  but  that  they  are  not 
obliged  to  leave  their  houses  and  fields 
because  the  plaintiff  has  purchased  the 
talook.  It  seems  to  be  the  case  of  a  talook 
where  many  of  the  former  proprietors  were 
themselves  the  cultivators  of  the  soil,  hold- 
ing separate  possession  of  specific  portiohs 
of  land  and  having  thoir  houses  on  the 
land. 

The  Subordinate  Judge  has  found  that 
the  defendants  are  combined  in  a  league  to 
keep  the  plaintiff  out  of  possession  ;  tlmt 
they  have  not  lefb  their  fields  and  houses 
since  plointiff  obtained  an  order  fer  posses* 
sion.  The  question  of  law  whether  one 
suit  could  lie  against  all  the  defendants  was 
raised  before  him,  but  the  Subordinate 
Judge  held  that  it  could,  and  he  finally  gave 
the  plaintiff  not  only  a  general  decree  for 
possession  but  also  for  meene  profiu  against 
all  the  defendanu  from  the  dale  <^f  purchase 
to  the  date  plaintiff  obtained  po&aessioii  In 
execatioa. 

We  think  that  such  a  decree  is  wholly 
illegal,  and  that  we  should  not  be  perfbrip- 
ing  our  duty  if  we  allowed  it  to  stand.  If 
it  is  the  case  that  certain  of  the  defendants 
are  keeping  the  plaintiff  out  of  posseseion  bf 
portions  of  the  estate  wiiich  they  are  retain- 
ing in  their  own  possession,  the  plitintiff 
mufet  sue  tliose  defendants  s(>ecially  for  tlioee 
portions  of  the  land  to  which  they  lay  elains. 
He  iconnot  lump  the  whole  community  of 
tli«  village  in  one  suit  for  oil  the  iands  of 
the  village.  As  the  decree  had  beeU  pasited 
each  defendant  is  lial»le  for  mesne  tirofita  of 
all  the  lands  in  the  villiige,  whether  he  hits 
been  oecapying  ttiem  or  net,  and  whetber  he 
has  any  dnim  to  them  or  not.  Such  a  de- 
cree is  wholly  illegHl  and  must  be  set  aside. 
If  the  defendants  are  leagUeti  to  oppose  the 
plUiatifi*s  possession  by  force,  the  plaintiff 
should  apply  to  the  Magistrate.  If  tlie  de- 
fetitiants  will  not  givts  the  plaintiff  kabeo* 
leots,  as  the  plaintiff  asserts,  ahd  by  whieh 
assertion  he  admits  thefr  rights  to  keep 
posseesion  of  the  bmd,  the  piaintifi  can  aae 
them  for  kuboole«its»  But  the  s^t  sift  iid-e 
conceived  ia  utterly  illegal.  We  reverse  the 
Subordinate  Judge's  decree  in  ioto,  and  m 
regards  the  special  appeal  to  this  Court  WQ 
dismiss  It  witli  all  cosie. 
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The  15th  Jaly  1871. 

Present : 

The   Hon'ble   E.   Jnckson    nnd  Onoocool 
Ch under  Mookerjee,  Judges, 

AeconntB  —  Stamp  —  Bamagrea  —  X>e- 
olaratorj  suit  —  Court  Fees'  Actf 
1870. 

Case  No.  240  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipper ah^ 
dated  the  \Ath  September  1870. 

Bam  Doollal  Singh   (Defendant)  Appellant, 

versus 

Gopal  Kristo  Singh  (Plnintiflf)  Respondent. 

Mr»  J,  W,  Lowe  nnd  Baboo  Rash  Beharee 
Ghose  for  Appellant. 

Baboos  Kalee   Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Respondent. 

A  suit  in  which  plaintiff  seelis  an  ncconnt  of  hi 
father's  estate  fron\  the  executor  appointed  under  his 
father's  will,  and  in  which  he  claims  damages  to  the 
extent  of  8.%000  rui  ee;*,  in  default  of  hi^  obtaining  the 
accounts,  should  be  filoil  on  the  stamp  required  for  a  suit 
for  the  recovery  of  85,0(>0  rupees,  nnd  not  on  a  stamp  of 
10  rupees  which,  under  Clause  3,  Section  17,  Schedule  II 
of  the  Court  Fees'  Act,  ixjo,  is  the  stamp  laid  down 
tor  a  declaratory  suit  in  whicii  no  consequential  relief  is 
sought  and  which  cannot  h*^.  valued. 

Jackson^  J. — The  plaintiflf  and  defendant 
in  this  suit  are  brothers,  the  nons  of  one 
Tiluck  Chunder  Sin^h.  The  cause  of  ac- 
tion is  connected  with  the  will  of  their 
father.  By  this  he  declared  that  his  three 
sons  shall  be  his  heirs  and  directed  that  the 
defendant  Rnm  Doollul  Singh  shall  be  the 
sole  manager  of  the  ancestral  estates  daring 
Kara  Doolhire  lifetime,  paying  certain  annual 
amounts  to  each  of  the  three  sons  and  a 
fixed  stipend  to  the  widow  of  his  father,  and 
investing  the  balnnce  in  landed  property  fur 
the  benffit  of  the  fnmily.  Tlie  will  goes 
into  numerous  details  connected  with  the 
management  of  the  property  by  the  defend- 
ant, nnd  although  in  one  clause  it  lays 
down  that  the  defendant  shall  keep  and 
make  known  to  the  other  heirs  certain 
accounts  of  his  management,  it  in  another 
clause  directed  that  no  suit  for  an  account 
shall  be  made,  and  if  such  a  claim  was  pre- 
ferred it  should  be  dismissed. 

The  plaintiff  in  his  plaint  states  that  he 

entertained  some  objections  to  this  will,  and 

'When   the  defendant   applied    to   the    Civil 

(g9Vir^  for  n  certificate  of  udminittriitloD   }o 


his  father's  property  under  the  will  be 
raised  objections  to  the  grant  of  such  certi- 
ficate. But  upon  the  defendant  entering 
into  an  agreement  with  him  to  give  him  an 
annual  account  of  his  management,  he,  the 
plaintiff,  withdrew  from  those  objections. 
The  plaintiff  adds  that  although  seven  years 
have  elapsed,  the  defendant  has  never  fur- 
nished him  with  any  account,  and  that 
except  from  such  account  he  has  no  other 
means  of  ascertaininc^  the  amount  of  the 
profits  of  the  estate  or  the  manner  in  which 
those  profits  are  expended  by  the  defendant 
and  what  is  the  balance  at  credit  of  the 
family.  He  also  alleges  that  the  defendant 
has  been  wasting  and  using  the  money  of 
the  estate  for  his  own  private  purposes ;  and 
therefore  he  sues  for  an  account  of  the  an- 
cestral estate  under  the  defendant's  manage- 
ment for  the  past  seven  years. 

The  defendant  denies  the  allegations  of 
waste  and  mismanagement,  admits  the  exe- 
cution of  the  agreement  alluded  to  by  the 
plaintiff,  but  asserts  that  he  did  not  agree 
thereby  to  render  any  further  account  of  the 
estate  than  the  will  enjoined  him  to  render, 
and  added  that  he  hud  always  acted  in 
accordance  with  the  terms  and  conditions  of 
the  will.  The  defendant  also  urged  chat 
the  suit  having  been  valued  by  the  plaintifiT 
at  the  amount  of  rupees  35,000,  the  injury 
which  plaintiff  calculated  he  sustained  bj 
the  withholding  by  the  defendant  of  the 
accounts  was  improperly  brought  upon  a 
ten  rupees  stamp.  The  defendant  also  plead- 
ed that  limitation  barred  the  plaintiff's  claim 
for  a  seven  years'  account. 

The  Subordinate  Judge  of  Ttpperah  held 
that  on  the  will  and  agreement  entered  into 
between  the  parties,  the  defendant  was 
bound  to  render  to  the  plaintiff  an  accoani 
of  his  management  of  the  estate,  and  being 
of  opinion  that  the  defendant's  pleas  were 
untenable  he  decreed  that  the  defendant 
shall  render  to  the  plniniiff  the  accounts 
claimed,  or  pay  to  the  plaintiff  rupees  35,000, 
or  be  imprisoned  for  two  years. 

This  appeal  is  preferred  from  this  decree, 
and  it  was  urged  before  us  that  the  agree- 
ment did  not  extend  beyond  the  provisions 
of  the  will,  and  that  under  the  will  no  suit 
for  an  account  could  be  brought,  and  there- 
fore the  plaintiff's  suit  should  be  whollj 
dismissed. 

The  will  in  this  case  with  all  It  numerons 
provisions  is  somewhat  peculiar        *  * 
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Willi  reference  to  the  conteniion  ilmt  tliia 
suit  lias  been  improperly  valued,  we  are  of 
opinion  that  as  the  plat  miff  alleged  in  his 
plaint  that  if  he  did  not  obtain  these  ac- 
counts, he  was  likely  to  be  endamaged  to  the 
extentof  rupees  35,000,  he  acted  illegnlly 
in  presenting  his  plaint  on  a  stamp  of  10 
rupees.  This  stamp  is  laid  down  only  for  n 
declaratory  suit  which  cannot  be  valued. 
The  plaintiff  put  a  valuation  on  his  present 
8ait,  and  he  should  have  stamped  his  plaint 
accordiuglj. 

The  plaintiff  has  not  in  his  plaint  explain- 
ed how  he  has  allowed  seven  years  to  elapse 
without  at  any  time  either  suing  for  these 
accounts  or  even  applying  for  them.  It  is 
proved  on  the  record  that  accounts  were 
furnished  to  the  younger  brother  on  his 
attaining  his  majority,  and  the  receipt  then 
given  for  the  accounts  show  that  they  were 
given  under  the  agreement  with  the  plaintiff, 
though  the  younger  brother  was  no  party 
to  it«  It  seems  improbable  under  sucn 
circumstances  that  the  defendant  would  not 
also  furnish  the  plaintiff  with  accounts,  if  he 
bad  required  tlie^;  of  the  defendant.  The 
plaimiff  has  not  off.red  his  own  evidence  of 
any  application  for  accounts  or  any  refusal 
by  the  defendant.  We  think,  therefore,  tlint 
DO  decree  should  pass  directing  the  defend- 
ant to  furnish  the  plaintiff  with  accounts. 
But  the  decree  should  be  for  a  declaratory 
order  such  as  would  be  covered  l»y  the  stamp 
on  which  this  plaint  was  filed  that  the 
plaiutifi  is  entitled  to  obtain  accounts  of  the 
management  of  the  family  estate  from  the 
defendant,  and  that  the  defendant  is  bound 
to  furnish  him  with  a  copy  of  such  accounts. 

We  set  aside  so  much  of  the  order  of  the 
lower  Court  as  dirocts  the  defendant  to 
furnish  the  accounts  for  the  past  seven 
yeara,  and  that  most  incomprehensible  por- 
tion of  the  Subordinate  Judge's  decree  which 
directs  that  if  accounts  are  not  rendered,  tlie 
defendant  shall  pay  the  plaintiff  35,000 
rupees  or  be  imprisoned  for  two  years. 
Each  party  should,  we  think,  pay  his  own 
costs  of  this  litigation. 


Mookerjee,  7.— 
•  « 


« 


« 


It  is,  however,  clear  that  the  Subordinate 
Jadge  is  wrong  in  his  view  of  the  Court 
Fees*  Act,  Act  VII  of  1870.  Clause  III.  i^ec- 
tion  17,  Schedule  II  of  that  Act,  requires  that 
the  plaint  should  be  engrossed  on  a  stamp  of 
10  rupees  if  the  prayer  of  the  plaintiff  is 
limply  to  obtain  a  declaratory  decree  without 


any  consequential  relief.  In  this  case,  the 
plaintiff  prays  that  a  decree  for  rupees  35,000 
be  passed  in  his  favor  if  the  defendant  fail 
to  render  the  account  for  which  the  suit  is 
brought.  The  Subordinate  Judge  also  gives 
a  decree  for  rupees  35,000  as  consequential 
relief  to  the  plaintiff.  He  was,  therefore, 
clearly  wrong  in  allowing  the  plaintiff  to 
sue  on  payment  of  a  stamp  duty  of  only 
rupees  10. 

The  plaint  distinctly  prays  that  a  certain 
sum  of  money  be  allowed  to  him  as  damages 
if  the  defendant  lefuse  to  render  the  account 
which  he  has  boutid  himself  to  furnish  to 
the  pluiiititf.  The  value  of  the  stamp  should 
have  been  according  to  the  amount  asked  for 
as  damages,  namely,  the  stamp  reqtiired  by 
law  for  a  suit  for  the  recovery  ot  rupees 
35,000.  The  Stibordinate  Judge  when  ad- 
mitting the  plaint  admitted  it  on  a  stamp  of 
rupees  10,  because  he  considered  the  suit  was 
a  declaratory  suit,  iu  which  '*  it  is  not  pos- 
'*  sible  to  estimate  at  a  money  value  the  snb« 
**  ject  matter  in  dispute,''  but  when  deciding 
that  suit  he  decrees  that  the  **  defendant  shall 
**  deliver  the  statement,  of  accounts  or  pay 
**  the  plaintiff  rupees 35,000  or  be  imprisou- 
»•  ed  for  2  years." 

The  Subordinate  Judge  shonid  have  seen 
that  the  plaint  does  not  simply  ask  for  a 
declaration  to  the  effect  that  he  is  entitled 
to  get  an  account  of  the  estate  from  the 
manager,  but  distinctly  prays  that  on  the  re* 
fusal  of  the  defei  duut  a  sum  of  rupees  35,000 
be  awarded  to  him.  Tliis  is  not  a  declara- 
tory suit,  but  a  suit  in  which  *•  money  value" 
has  been  given  to  the  claim,  and  the  Court 
is  asked  to  award  a  certain  definite  sum  as 
damages  to  the  plaintiff. 

In  the  plaint,  however,  it  is  not  alleged 
that  the  plaintiff  ever  asked  the  defendant 
to  render  an  account  to  him.  There  is  also 
no  evidence  in  the  record  to  prove  any  de- 
mand on  the  part  of  the  plaintiff  for  the 
accounts,  nor  is  it  shewn  that  the  defendant 
ever  denied  the  right  of  the  plaintiff  to  get 
an  account  before  the  institution  of  this 
suit.  The  suit  is  also  brought  after  seven 
years  from  the  date  of  the  testator  for  the 
accounts  of  the  entire  period  from  that 
date  to  the  present  time.  It  is  likewise 
brought  on  a  stamp  which  would  merely 
cover  a  suit  for  a  declaratory  decree. 

Under  all  these  circumstances,  I  think 
that  the  plaintiff  is  entitled  only  to  a  decla- 
ration from  the  Court  that  under  the  Will 
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•f  TrliMik  Cli under  nnd  tlw  ngreement  exe- 
cnted  Uj  the  defendunt  id  faTor  of  ihe  plain* 
trff*,  the  plaintiff  is  entitled  to  demnod  an 
dtccc^unt  nnd  bus  a  right  to  compel  the  de- 
fendant to  render  to  him  annually  an  ac- 
c<Mmt  of  the  estate  under  his  signature. 

The  decree  of  the  Subordinate  Jndpfe 
Awarding  rupees  35,000  to  the  phiintilF  will 
be  8Ht  aside  and  a  si m file  declaratory  decree 
is  all  that  should  be  entered  in  lied  thereof. 

Each  partj  will  paj  hi0  own  coeta  in  both 
the  Courts. 


The  17th  July  1871. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  G.  C.  Paul, 
Judges, 

Slrietl€in-*Al8rlit0    of  landlord— Mid- 
dlemen—Ifuder-tenants. 

Case  No.  180  of  1870. 

Regular  Appeal  from  n  decision  passed  by 
ffte  Deputy  Commissioner  of  Lohar- 
dugga,  dated  the  lO^A  A  fay  1869. 

Lfilla^    Jojnath     Sahee    Deo    and    another 
(Piaintiifs)  AppeilapUs, 

versus 

Lutchmi  Christian  and  others  (Defendants) 
Respondents, 

Bahmon  Mohe»Ji  Chunder  Chowdhry  and 
Bomesh  Chimdtr  Miner  for  Appellants. 

Baboo    Bern    Chunder    Eanet^'ee   for    Re- 
spondents. 

fn  ft  snit  by  a  xemindlir  to  obttiin  khas  pw^^ossion  of 
land  within  bis  et»tate,  if  a  defendant  is  a  middleman 
the  right  of  plaintiff  follows  as  a  matter  of  course,  unless 
d^endant  can  matce  out  his  claim  to  exclude  the  zemin- 
dar ;  bat  if  defendant  is  a  rrot,  plaintiff  must  show 
aome  cause  of  action  beyond  the  bare  circumstance  of 
defendant's  refusal  to  quit  after  notice  under  Act  X  of 
11^9.  He  mtUBt  show  that  the  ryot  is  of  a  class  liable  to 
cvictien.. 

Jackson,  J. — This  is  a  regiilar  appeal 
originally  heard  before  Mr.  Justice  Markby 
and  rtiyfielf.*  It  was  remitted  to  the  Court 
ftelow  under  Section  354,  Code  of  Civil 
l^lrocedure,  in  order  to  the  trial  of  a  parti- 
cular issue,  and'  the  Court  below  having 
returned  its  finding  upon  that  issue,  it  now 
ODmes  before  the  Court  ngain. 

'  ♦  14  VT.  R,  p.  168. 


After  the  first  hearing  of  this  appeal,  the 
view  which  the  two  Ju<lges  who  then  sat 
had  enteriniued  upon  it  at  first  was  not 
quite  identical,  and  the  different  points  of 
view  are  discoverable  on  a  perusal  of  the 
judgment ;  but  wliat  I  am  able  to  say  with 
great  confidence  is  that  the  portion  of  the 
judgment  and  the  directions  in  which  the 
two  Judges  then  sitting  entirely  agreed,  are 
contained  in  the  two  concLudiug  paragraphs 
of  the  judgment. 

We  sent  the  case  back  to  tiie  Depdfy 
Commissioner  in  order  that  he  might  try, 
after  receiving  such  additional  eTiden<^e  as 
the  parties  might  think  fit  to  produce, 
whether  the  defendant  did  or  did  not  bold 
this  land  under  a  kootkuttee  tenure  ;  arid 
we  intimated  an  opinion  that,  supposing 
the  defendant  to  fail  in  that  reetpect,  atty 
remedy  to  which  the  plaintiffs  should  afspeilr 
entitled  would  be  subject  to  such  equithBle 
considerations  as  might  eventually  npp^itar 
to  arise :  on  that  point  our  judgment  Was 
expressly  reserved. 

The  case  has  now  come  up  before  ns  witfi 
a  finding  of  fact,  against  which  no  objt>eiion 
has  been  preferred  on  either  side  within  the 
meaning  of  Section  354  ;  consequently, 
we  have  to  deal  with  the  case  on  the  finding 
as  returned.  That  finding  is  that  the  defesd- 
nnts  have  not  made  out  a  kootkuttee  ten«ire, 
but  that  the  proofs  they  gave  ihousrh  falling 
short  of  that,  yet  showed  that  they  were 
tenants  and  hiid  held  the  hinds  under  the 
i  plaintiffs  for  a  Considerable  time.  That 
being  the  case,  I  think  the  equitable  cm»- 
siderutions  to  which  we  referred  seem  -to 
come  into  play.  Consequently,  the  defend* 
ants  not  being  trespassers  l>ui  being  persona 
who  had  held  this  land  for  a  cousideraMe 
time  on  payment  of  rent  to  the  plaintiflb, 
and  the  plain lifis  bavins;  commenced  proceed- 
ings  against  (hem  under  Act  IV  of  1840 
in  the  Criminal  Courts,  which  proceedings 
were  unsuccessful,  it  seems  to  me  the  plaia- 
titfs  are  only  entitled  to  obtain  a  decree 
against  (he  defendants  for  possession  of  tlial 
land,  if  by  that  word  *'  possession"  is  memt 
nothing  more  than  that  possession  af  ihe 
landlord  which  is  constituted  Ky  the  poaaes- 
sion  of  ihe  tenant  ;  but  if  khas  possessioa 
is  meant,  I  think  they  are  not  entitled. 

Several   cases   have   been  referred  to   ty 

Baboo  Romesh  Chunder  Mitter  who  argued 

this    case    with    Baboo    Mohesh    Chunder 

Chowdhry,    and    the   decision  of  the    Privj 

;  Couucil  in  the  case  of  Rajah  Saheb  PerldUl 
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StiQ*  has  been  muchinsisted  upon  as  showing 
that,  in  tlie  opinion  of  the  Privy  Council, 
where  a  suit  wtis  brought  by  a  zemindtir  to 
recoTer  possession  of  land  ndmiitedly  wiihin 
his  estate,  it  lay  upon  the  defendnut  to  show 
Bome  circumstance  or  some  sort  of  title  so 
as  to  exclude  the  zemindar  from  what  was 
bis  apparent  necessary  right. 

Now  the  case  of  Saheb  Perladh  Sein 
referred  to  was  the  suit  of  a  zemin<lar,  not 
against  an  under-tenant  or  ryo^,  but  against 
a  middleman.  It  appears  to  me  that  there 
is  all  the  difference  in  the  world  between 
the  two  cases.  As  against  a  middleman, 
tlie  rii^hi  of  the  zemindar,  which  no  doubt 
follows  as  a  matter  of  course,  unless  the 
middleman  rankes  out  his  case,  is  the 
right  to  receive  the  gross  rents  of  the 
villages  composing  liis  estate.  As  against  a 
ryot,  on  the  other  hand,  the  right  of  the 
zemindar  is  not  to  receive  the  gross  produce 
of  that  ryot's  land  but  a  right  to  receive  the 
ryot's  rent.  Consequeutly,  the  zemindar, 
in  bringing  a  suit  to  oust  the  ryot,  must 
show  some  cause  of  action  beyond  the  bare 
circumstance  that  n  notice  has  been  issued 
on  the  ryot  under  Act  X  of  1859  to  quit  the 
land,  and  that  he  has  omitted  to  do  so.  He 
mast  also  show  that  the  ryot  is  one  of  a 
elass  liable  to  eviction. 

Under  these  circumstances,  it  appears  to 
me  that  the  plaintiff  is  certainly  not  entitled 
to  a  decree  for  immediate  possession  of  this 
land,  and  it  may  be  that  the  proper  order  to 
have  been  made  is  an  order  for  the  dismissal 
of  the  suit  altogether  ;  but  looking  at  what 
has  tiikeu  place,  it  appears  to  me  that  all  the 
relief  the  plaintiff  is  entitled  to  in  this  case 
if  a  declaration  that  the  defendants  are  not 
entitled  to  hold  and  do  not  hold  the  land  in 
dispute  under  the  kootkuUee  tenure,  and 
that  such  decree  should  be  made. 

Under  the  circumstances,  it  appears  to  me 
tkat  eaoh  party  should  pay  his  own  costs. 

faul,  J. — I  concur  in  the  decree  proposed 
to  be  made  in  this  case  hj  my  learned 
colleague.  The  shape  which  this  litigatitm 
Iras  taken  renders  it  necessary  that  a  decree 
in  that  form  should  be  made.  It  is,  how- 
ever, clear  to  my  mind  that  the  defendants 
were  tenants  for  a  long  time,  that  the  plain- 
tiff had  not  k/tas  possession  for  a  consider- 
able number  of  years,  and  that  the  allegation 
cootatoed  in  his  plaint  that  he  was  dispos- 
sessed oil  a. certain  day  by  order  of  the  cri- 
minal nutboriiies  is  abuolutely  false.     Under 

♦  12  w.  R.,  P.  a,  p.  a. 


these  circumstances,  the  proper  decree  wbicb, 
I  think,  ought  10  have  been  made  in  the 
initial  stage  of  the  cause  was  a  decree  dis- 
missing the  suit.  However,  as  matters  have 
turned  out,  and  the  defendants  have  gone  to 
trial  upon  the  kootkuttee  tenure,  I  think  it 
right  in  the  interests  of  justice  that  the 
plaintiff  should  have  the  advantage  of  having 
that  finding  recorded  in  his  favor  in  the 
shape  of  n  declaration  in  the  decree.  I  con* 
cur,  in  the  circumstances,  that  a  decree 
should  be  made  in  the  form  proposed,  each 
party  paying  his  own  costs. 


The  17th  July  1871. 

Present  : 

The    Hon'ble    E.    Jackson    and     Oooocool 
Chunder  Mooker}ee,  Judges. 

£Lct  X  of  1859— Appeal— Review. 

Case  No.  399  of  1871  under  Act  X  of  1859. 

Special  Appeal  from  a  decinon  paued  by 
the  Offi dating  Judge  of  lilymen9it\gk^ 
dated  the  iOtk  Janunry  1871,  reversing 
a  decision  of  the  Deputy  Collector  ^of 
Jamalpore,  dated  the  6th  September  1870. 

Moneekurnika  Cltowdhratu  (Defendant) 

Appellant^ 
\ 
versus 

The  Collector  of  Mymensiugh  on  the  part 
of  the  Court  of  Wards  (Plaiutlfi)  Respon* 
dent, 

Bahoos  Sreenath  DosSy  Hlohinee  Mohun 
Roy  and  Shushee  Bhoosun  Sein  for  Ap- 
pellant. 

Baboos  Unnoda  Pershud  Banerjee  »nd 
Juggadanund  Mookerjee  for  Respondent. 

OtkBTtf— Can  a  judffment  ander  Act  X  of  1859  be  re- 
viewed on  the  principles  laid  dowa  in  Act  VXII  of  1869  ? 

Jackson,  /.—The  facts  of  this  case  are 
very  much  the  snme  as  ihe  facts  of  the  case 
to  be  found  in  XIV  Weekly  Reporter,  page 
27.  It  may  be  that  there  is  some  omission 
in  the  law  laid  down  in  Act  X  of  1859 
especially   aa  pointing  out  how  it  deoisioa 
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can  be  reviewed  which  is  not  a  final  decidioii 
under  Sections  163  and  154.  This  Court 
decided  on  a  former  occasion  that  there  are 
cases  where  there  must  be  power  to  review 
decisions,  and  tliis  appears  to  us  to  be  a  case 
exactly  on  the  point.  There  cannot  be  a 
doubt  that  tlie  plaintiflf  is  not  entitled  to  the 
decree  which  he  has  obtained.  It  is  not 
necessary  to  give  at  length  the  facts  of  the 
case,  but  it  is  clear  on  tliose  facts  that  the 
plaintiff  ought  not  to  have  the  decree  which 
at  present  stands  in  his  favor.  To  allow  it 
to  remain  would  be  to  allow  a  most  unjust 
and  unfair  dfcree  to  stand  against  the  de- 
fendant under  which  it  is  sought  to  sell  his 
tenure  and  to  do  him  irreparable  injury. 

If  it  is  the  case  that  there  is  no  clause  in 
Act  X  of  1859  showing  how  a  review 
should  be  admitted,  it  is  jnst  possible  that 
the  best  prinripl«'S  under  wliich  such  review 
sbotild  be  allowed  are  those  staled  in  Act 
VKI  of  )8o9.  They  are  equimble  and 
just ;  and  looking  at  all  the  facts  we  think 
there  are  just  and  reasonable  causes  wiiy 
this  review  was  not  applied  for  at  an  earlier 
date. 

We  set  aside  the  decision  of  the  Judge 
and  restore  that  of  the  first  Court. 

Plaintiff  will  pay  costs  of  this  Court  and 
of  the  Lower  Appellate  Court. 


The  17th  July  1871. 

Present : 

The    Hon'ble    E.    Jackson    and   Onoocool 
Chunder  Mookerjee,  Judges. 

Arbitration— Jarisdiotion— Act  Z  of 
1859. 

Case  No.  397  of  1871  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Tip  per  oh,  dated  the  29th 
December  1870,  reversing  a  decision  of 
the  Deputy  Collector  of  that  District, 
dated  the  I9th  May  1870. 

Mooushee  Guzee  (Plaintiff)  Appellant^ 

versus 


Baboo  Nullit  Chunder  Sein  for  Appellant 
Baboo  Obhoy  Cham  Base  for  Respondent. 

In  referring  a  matter  to  arbitration  all  the  parties  to 
the  suit  mast  accord  their  written  consent ;  the  cooMot 
of  the  pleaders  is  not  sufflcient, 

QtMers;— Does  Act  X  of  1851  empower  a  Judge  to 
refer  a  case  to  arbitration  ? 


Jackson^  <7! — We  think  that  the  Judge 
has  fallen  into  several  errors  of  law  in  this 
case.  It  was  a  Auit  under  Clause  6  Section 
23  Act  X  of  1859  to  recover  possessioQ 
of  a  CfTtiiin  jote.  On  appeal  to  the  Judge, 
the  Judge  in  the  first  place,  instead  of 
trying  and  decidinj;  the  case  himself  as  ha 
was  bound  to  do,  referred  the  case,  at  the 
request  of  some  of  the  parties,  to  arbitra* 
tion.  It  is  very  doubtful  whether  the 
Jud^e  has  power  under  Act  X  of  1859  to 
r^-fer  a  case  to  arbitration.  There  is  certain- 
ly  no  clause  in  the  Act  empowering  the 
Jndice  to  do  so.  But  even  if  he  had  power, 
there  are  several  points  connected  with  this 
arbitration  which  would  have  invalidated  it. 
In  the  first  place,  all  the  plaintiffs  and  all 
the  defendants  did  not  agree  by  any  writing 
or  by  sicrning  their  names  to  any  document 
to  refer  tlie  matters  in  dispute  toarhitratioo. 
It  is  true  the  present  appellant  before  as 
may  have  been  one  of  those  who  maj  have 
agreed  to  the  arbitration,  and  therefore  tliia 
point  might  not  have  been  allowed  to  be 
taken  in  special  appeal  by  him  had  it  not 
been  that  the  arbitration  to  which  he  origi- 
nally agreed  had  not  been  actually  carried 
out.  At  first  reference  was  made  to  three 
arbitrators,  but  on  account  of  some  delay 
in  giving  their  award  a  single  arbitrator 
was  appointed  to  deride.  The  Judge  states 
that  the  pleaders  for  both  parties  consent- 
ed that  this  single  arbitrator  should  decide 
the  case.  It  is  not  sufficient  that  the 
('leaders  should  consent  to  the  arbitration, 
and  it  is  apparent  that  none  of  the  parties 
actually  consented  to  the  arbitration  of  this 
single  person. 

Looking  to  all  the  facts  of  the  case,  we 
think  that  the  Judge  is  bound  to  decide  this 
case  himself,  and  we  remand  this  case  u> 
him  for  decision. 


Hameed  Buksh  (Defendant)  Respondent.         Costs  to  follow  the  final  result  of  the  soiu 
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The  18th  July  1871. 
Present : 

The   Hon'ble    H,    V.    Bayley    and  F.  A. 
Glover,  Judges. 

Qaetment  —  Riflrlit    of  Oeoopanoy— 
Bnildln^B—Froprietary  RiflrlitB. 

Case  No.  197  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated  the 
24th  November  1870,  reversing  a  decision 
of  the  Moonsiff  of  Aurungabad,  dated 
the  25ih  March  1870. 

Sufdar  Ali  Khan  and   others   (Defendants) 
Appellants, 

versus 

Jeo  Narain   Singh  (Plaintiff)   Respondent. 

*        *        *        *         for  Appellants. 
Mr.  C.  Gregory  for  Respondent. 

A  claim  to  occapy  a  building  cannot  be  nudntaiqed 
on  the  ground  of  a  previous  tenants  long  occupancy  of 
the  land  as  against  a  landlord  who  has,  sinoe  the  death 
of  such  tenant,  exercised  rights  of  ownership  over  the 


A  decree  for  the  removal  of  a  building  upon  his 
land  may  be  given  to  the  owner  even  though  he  has 
stood  by  and  allowed  the  defendant  to  construct  it,  pro- 
vided the  bnilding  is  not  substantijd  and  has  not  cost 
much  and  the  materials  may  be  removed  without  dif- 
ficulty. 

Bayley,  J,. — We  think  this  special  appeal 
vamt  be  diBmiesed  with  costs. 


Three  grounds  have  been  urged  before  qs 
in  special  appeal  ;  firstly,  that  the  decision  of 
the  Lower  Appellate  Court  is  wrong  in  re- 
gard to  the  plea  of  limitation  in  two  ways, 
—in  the  first  place,  because  there  is  no  evi- 
dence of  the  plaintiff's  possession  within 
12  years  of  suit, — and  in  the  next  place,  be- 
cause in  disposing  of  the  plea  of  limitation 
the  Lower  Appellate  Court  has  reasoned  with 
reference  to  the  right  of  te%nncy  in  a  way 
erroneous  in  law. 

The  second  plea  is  that  according  to  the 
CQstom  of  the  country  a  suit  to  eject  a  ten- 
ant from  a  building  would  not  lie. 

The  third  plea  is  that  a  decree  for  the 
demolition  of  the  house  is  contrary  both  to 
the  law  and  the  precedents  of  this  Court, 
for  the  plaintiff  being  a  resident  of  the  same 
village  with  the  defendant,  it  must  be  p»e- 
sumed  that  he  (plaintiff)  was  aware  when 
the  house  was  commenced  to  be  built,  and 
not  having  interfered  must  be  presumed  to 
have  given  an  implied  consent  to  its  com- 
pletion. The  facts  of  the  case  are  these : — 
The  plaintiff  sued  for  possession  of  certain 
lands  and  demolition  of  a  building  erected 
thereon,  valuing  the  suit  at  rupees  100.  The 
plaintiff's  allegation  was  that  the  land  in 
dispute  with  the  house  standing  thereon 
was  his,  plaintiff's,  property,  but  permissive- 
ly  in  the  occupation  of  one  Himmut  Ali 
Khan  who  held  it  for  a  very  long  time  ;  that 
after  bis  death  the  house  fell  down  and  the 
plaintiff  re-occupied  it  as  his  sole  property, 
exercising  his  right  of  ownership  by  culti- 
vating the  land  and  receiving  the  profits 
thereof. 

The  defendants'  case  was  that  the  land 
in  dispute  belonged  to  their  predecessor, 
Akbnr  Ali,  with  two  houses  standin^:  there- 
on, one  of  which  he  occupied  himself  and  the 
other  he  gave  to  Himmut  Ali,  after  whose 
death  they  (defendants)  joined  that  house 
with  their  own  and  that  plaintiff  had  no 
right  or  title  thereto. 

The  first  Court  dismissed  the  plaintiff's 
suit. 

On  appeal  the  Lower  Appellate  Court  gave 
the  plaintiff  a  decree  to  the  effect  that  the 
**  plaintiff  do  recover  possession  of  the  land 
*^  under  claim  by  demolishing  the  house 
"  prepared  by  the  defendants,  and  also 
"  costs,"  &c. 
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Id  ipeciml  appeal,   the  three  grounds 
above  stated  have  been  pressed  before  as. 


as 


As  to  the  first  objection,  the  facts  show 
that  both  before  the  first  Court  and  the 
Lower  Appellate  Court  the  question  of  limit- 
ation depended  entirely  on  the  merits  of  the 
case,  viz,^  whether  the  plaintiff  had  posses- 
sion within  12  years  of  suit  of  the  land  on 
which  the  housg  stood  by  virtue  of  his  own 
exclusive  right. 


On  the  second  ground,  viz.^  that  according 
to  the  custom  the  plaintiff  cannot  sue  to 
eject  the  tenant  from  the  building,  it  is  true 
that  the  point  pressed  upon  us  is  that  the 
plninti£f  cannot  interfere  with  the  dukhul 
(possession)  of  the  defendants,  but  it  must 
be  remembered  that  in  this  case  it  is  put  on  the 
ground  that  the  possession  (dukhuleabee) 
was  kudimee.  As  Himmut  Ali  died  after 
being  in  possession  for  20  or  30  years,  it  is 
likely  that  such  a  right  did  accrue  in  his 
case,  but  the  defendants  could  not  admitted- 
ly build  their  house  before  Himmut  Ali's 
death,  and  we  have  a  finding  that  after 
Himmut  Ali's  death  and  the  fall  of  the  build- 
ing the  plaintiff  exercised  right  of  ownership 
over  the  lands  in  dispute,  so  that  the  plea  of 
custom,  which  might  be  the  basis  of  the  de- 
fendant's objection  on  proof  of  very  long 
occupation,  does  not  apply  under  the  facts  of 
this  case. 

As  regards  the  third  objection,  viz., 
that  the  Lower  Appellate  Court  is 
wrong  in  giving  the  plaintiff  a  decree 
for  the  demolition  o/  the  building,  .  each 
case  of  this  kind  must  depend  upon  its  pe- 
cular  facts  and  circumstances.  In  some 
cases  where  a  co-sharer  stands  by  and  allows 
his  CO- parcener  to  raise  and  complete  a  build- 
ing under  their  very  eyes  without  any  kind 
of  objection  whatever  (such  as  in  Janokee 
Dassia's  case,  Sudder  Dewanny  Adawlut, 
1856)  it  was  held  that  the  co-sharer  most 
be  presumed  to  have  given  an  implied  con- 
sent and  is  not  entitled  to  demolish  after  the 
building  is  completed.  In  other  cases,  where 
it  is  found  that  there  has  been  some  neglect 
on  the  part  of  the  plaintiff  and  there  is  some 
ground  for  l)elief  in  the  good  faith  of  the 
defendant,  and  it  is  seen  that  a  considerable 
expense  has  been  undergone  by  him,  the 
Courts  have  only  awarded  damages  to  the 
plaintiff  and  not  ordered  demolition. 


In  a  third  class  of  cases  where  the  boild- 
ing  IB  not  of  any  permanent  or  substantial 
kind  or  built  at  any  very  great  expense,  and 
where  the  materials  may  be  removed  without 
difficulty,  a  reasonable  time  is  awarded  to 
remove  such  materials  and  the  land  is  made 
over  to  the  rightful  owner. 

Now,  here  it  is  adibitted  by  both  parties 
t^at  the  house  is  one  of  mud  walls  with 
tiled  ciiupra  roof,  and  under  the  circum- 
stances we  think  that  a  reasonable  time,  vit,, 
one  month  from  the  date  of  the  passing  of 
this  decree,  should  be  allowed  to  the  de- 
fendant, in  order  that  he  may  remove  the 
materials  of  the  house  without  interfering 
with  the  plaintiff^s  exclusive  right  of  owner- 
ship over  the  land. 

In  this  view,  we  modify  the  decree  of  the 
Lower  Appellate  Court,  and  dismiss  this  spe- 
cial appeal  with  costs. 


The  18thJulyl87l. 
Present : 

The  Hon'ble  Dwarkanath   Mitter  and  W. 
Ainslie,  Judges, 

Joint  family   estate— Presmnptloii— 
Oniie  probandl. 

Case  No.  244  of  1870. 

Regular  Appeal  from  a  decision  passed  it/ 
the  Subordinate  Judge  of  24'PergunnahSn 
dated  the  29th  July  1870. 

Hurish  Chunder  Doss    (Pauper    Plaintiff) 
Appellant^ 

versus 

Gouree  Pershad  Chatterjee  and  others  (De- 
fend  an  ts)    Respondents. 
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Mr.  M.  M.  Datta  and   Baboo  Romanath 
Base  for  AppellaDt. 

Bahoos  Juggadanund  Mookerjee  and  A$koo» 
tosh  Dhur  for  Respondents. 

In  a  suit  for  property  acquired  from  the  proceeds  of 
in  alleged  joint  trade,  the  joint  character  of  which 
is  neither  admitted  nor  proved,  the  omw  lies  in  the 
iiret  instance  on  the  pl^ntiff  who  is  not  entitled  under 
the  dreumstanoes  to  the  ordinary  presumption  of 
Hindoo  law  ariabg  from  the  existence  of  joint  fiimily 


MiUer^  J. — We  are  of  opinion  that  the 
judgment  of  the  Sabordinate  Judge  in  this 
case  onght  to  be  affirmed.  It  is  admitted  on 
both  sides  that  there  was  no  ancestral  pro- 
perty from  the  proceeds  of  which  the  pro- 
perties in  dispute  could  liave  been  purchas- 
ed, and  it  is  also  admitted  that  the  whole  of 
those  properties  were  purchased  out  of  the 
proceeds  of  a  trade  in  wood  which  was  car- 
ried on  in  the  name  of  Ram  Rutton,  and 
Ram  Button  alone.  In  this  state  of  things, 
the  only  question  which  we  have  to  deter- 
mine is  whether  that  trade  was  the  joint 
trade  of  the  plaintiff's  father,  Goroo  Churn, 
and  Ram  Rutton,  and  afterwards  of  the 
plaintiff  and  of  Ram  Rutton*  On  this  ques- 
tion (he  weight  of  evidence  19  certainly  in 
favour  of  the  defendant,  respondent.  We 
have  ^ot  the  testimony  of  the  maternal  un- 
cle of  Ram  Rutton.  He  gives  a  full,  dear, 
and  detailed  account  of  Ram  Button's  life, 
showing  how  he  commenced  business,  and 
how  the  trade  in  wood  ac  Doorgapore  was 
set  up  and  carried  on  by  him  on  his  exclu- 
sive account.  Then,  again,  we  have  the 
evidence  of  Sreeram  Sircar,  a  man  who  was 
in  the  employ  of  Ram  Rutton  for  a  great 
number  of  years.  He  also  clearly  and  dis- 
tinctly swears  to  the  fact  that  the  trade  in 
wood  carried  on  hy  Ram  Rutton  was  ex- 
clusively his.  and  that  neither  the  plaintiff 
nor  his  father  Gooroo  Churn  had  any  in- 
terest of  any  kind  in  it.  But  above  all,  the 
mode  ill  which  Ram  Rutton  was  allowed  to 
deal  with  most  of  the  properties  in  dispute 
affords  the  strongest  ground  for  supposing 
that  the  plaintiff's  case  is  quite  unfounded. 
We  find  it  proved  by  evidence,  the  credibi- 
lity of  which  has  not  been  questioned  in  any 
manner  whatever,  that  roost  of  these  pro- 
perties  were  dealt  with  by  Bam  Rutton  as 


his  owu  aud  exclusive  properties  ;  that  they 
were  mortgaged  by  him  to  different  indivi- 
duals who  advanced  considerable  sums  of 
money  on  the  belief  that  they  belonged 
exclusively  to  him  ;  and  that  during  the 
whole  of  this  time  the  plaintiff  never  brought 
forward  any  objection  upon  the  ground  that 
he  was  interested  in  any  of  these  properties 
as  a  joint  owner  with  Ram  Rutton.  The 
plaintiff  said  in  his  depositions  in  the  lower 
Court  that  he  knew  jiothing  about  these 
transactions  ;  but  this  is  a  statement  which 
we  are  by  no  means  inclined  to  believe. 
We  further  find  upon  his  own  admission 
that  there  are  other  properties  still  in  the 
exclusive  possession  of  Ram  Rutton's  wi- 
dows, to  which  he  ha<<  not  yet  advanced  any 
claim  whatever.  It  has  been  said  that  the 
plaintiff's  cause  of  action  with  reference  to 
those  properties  is  different  from  his  cause 
of  action  in  respect  of  the  properties  now 
in  dispute.  But  this  is  no  explanation 
whatever  of  the  strong  inference  which 
arises  from  the  fact  above  referred  to  against 
the  truth  of  the  plaintiff's  case.  If  it  is 
true  that  his  aunts  dispossessed  him  from 
those  properties  after  the  death  of  his  uncle 
Ram  Rutton  and  are  still  retaining  them  in 
their  exclusive  possession,  it  is  almost  incre- 
dible that  those  very  aunts  should  come 
forward  and  try  to  support,  by  their  oaths, 
the  case  now  set  up  by  him  upon  the  ground 
that  the  whole  of  the  properties  acquired 
by  Ram  Rutton  were  acquired  from  the 
profits  of  the  joint  trade. 

It  has  been  further  contended  that  the 
burden  of  proof  has  been  wrongly  thrown 
upon  the  plaintiff.  It  is  quite  clear  under 
the  circumstanoes  of  the  case  that  the 
burden  of  proof  was  in  the  first  instance 
upon  the  plaintiff ;  inasmuch  as  there  is 
no  proof  whatever  of  the  existence  of  any 
joint  property.  Consequently,  in  the  ab- 
sence of  any  admitted  nucleus  to  start  with, 

the  plaintiff  cannot  get  the  beuefit  of  the 
ordinary  presumption  of  Hindoo  law  arising 
from  the  existence  of  an  admitted  or  proved 
joint  undivided  family  estate.  But  be  that 
as  it  may,  it  is  quite  clear  from  the  record 
that  the  weight  of  evidence  is  entirely  in 
favour  of  the  defendant,  and  we  are  there- 
fore of  opinion  that  this  appeal  ought  to  be 
dismissed  with  costs,  including  the  valu<^  of 
the  stamp  for  which  the  plaiutiff  is  liable  tp 
the  Government. 
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The  19th  July  1871. 

Present : 

The  Hon'ble  J.  P.  Normnn,  Officiating 
Chief  Justice^  and  the  Hon'ble  J.  B. 
Phear,  Judge. 

Xilmitatlon  —  Contract  —  Bemand  — 
Clause  9  Section  1  Act  XXV  of 
1859. 

Case  submitted  for  the  opinion  of  the  High 
Court  hy  the  first  Judge  of  the  Court  of 
Small  Causes  at  Calcutta. 

Brohmo  Moyee  Dassee  (Plaintiff) 

versus 

Obhoy   Churn  Chowdhry  (Defendant), 

Mr.  Marindin  for  the  Plaintiff. 

Mr.  Macrae  for  the  Defendant. 

The  plaintiff;  a  Hindoo  widow,  sold  to  the  defendant 
certain  land,  which  formed  part  of  the  estate  of 
her  deceased  husband,  for  a  sum  of  rupees  800. 
The  price  was  paid  to  the  plaintiff,  who  on  the 
same  day  made  it  over  to  the  defendant  under 
an  agreement  that  she  should  receive  6  rupees  monthly 
by  wav  of  interest  and  that  the  principal  sum  should 
be  re-p*yable  on  demand.  Interest  was  paid  accord- 
kigly  by  the  defendant  for  8  vears  up  to  the  end  of 
March  1869,  when  the  defendant  di^contmued  payment 
of  interest.  The  plaintiff  thereupon  demanded  re-pay- 
ment of  the  principal,  which  the  defendant  refused. 
On  the  4th  July  1870  the  plaintiff  instituted  the  present 
action  against  the  defendant  for  the  recorery  of  the 
principal  sura  lent,  with  interest  from  the  date  when 
It  was  withheld  up  to  the  date  of  suit. 

The  defendant  pleaded  that  the  claim  was  barred  by 
limiUtion  under  Clause  9  Section  1  Act  XIV  of  1859. 

Held  that  the  contract  in  this  case  was  alternative 
and  contained  two  distinct  and  separate  obligations ; 
Jirstn  an  obligation  to  pay  6  rupees  month  by  month 
by  way  of  interest ;  and  secondlv^  an  obligation  to 
repay  the  principal  on  demand;  and  the  case  fell  within 
the  rule  that  where  by  the  terms  of  the  contract,  either 
express  or  implied,  it  is  stipulated  that  a  request  or 
demand  of  performance  shall  be  made,  such  demand 
must  be  made  in  order  to  complete  the  cause  uf  action. 
The  suit  which  was  brought  within  three  years  from 
the  date  when  plaintiff  tirst  made  demand  for  re- 
payment, was  accordingly  held  not  to  be  barred. 

Ca*c.— On  the  26th  March  1866,  the 
plaintiff,  who  is  a  Hindoo  widow,  being  in 
indigent  circumstunces,  sold  certain  land 
situated  in  Galea tia,  which  formed  part  of 
the  estate  of  her  deceased  husband,  to  the 
drfeiidan  for  a  sum  of  rupees  800.  The 
price  was  paid  to  the  plaiuttS^  who  on  the 


same  dny  tnnde  it  over  to  the  defendant 
under  an  agreement  that  she  should  receive 
six  rupees  monthly  by  way  of  interest  and 
that  tlie  principal  sum  should  be  re-pay- 
able on  demand.  Interest  was  paid  accord- 
ingly by  the  defendant  for  three  years  np  to 
I  he  end  of  Chyte  1275  (March  1869). 
From  that  date  the  defendant  discontinued 
payment  of  interest.  The  plaintiff  there- 
upon demanded  re-payment  of  the  principal, 
which  the  defendant  refused.  On  the  4th 
July  1870  the  plaintiff  instituted  the  present 
action  against  the  defendant  for  the  recovery 
of  the  principal  sum  lent,  with  interest 
from  the  date  when  it  was  withheld  up  to 
the  date  of  suit. 

It  is  pleaded  for  the  defendant  that  the 
claim  is  barred  by  limitation  under  Clause 
9  Section  I  Act  XIV  of  1859. 

It  has  been  held  in  certain  cases  decided 
in  this  country^  in  accordance  with  decisions 
of  the  Common  Law  Courts  in  England, 
that  where  money  is  lent  under  an  agree- 
ment that  it  shall  be  re- payable  on  demand, 
n  cause  of  action  arises  instantly  on  the 
loan  being  made  and  that  limitation  runs 
from  the  date  of  the  loan, — Herupammal 
versus  Hanuman,  2  Madras  High  Court 
Reports,  472,  Farbutty  Churn  Mookerjee 
versus  Bamnarain  Muttylall,  5  Bengal  Law 
Reports,  p.  396.* 


♦  Ordinary  Original  Civil  Jurisdiction. 

The  11th  March  1870. 

Present : 

The  Hon'ble  A.  6.  Macpih^n,  Judge, 

Parbntty  Chum  Mookeijee 

versus 

Bamnarain  MuttylalL 

Messrs,  Woodroffe  and  Evans  for  Plaiatiff. 

Messrs,  Marindin  and  Branson  for  Defendant. 

Thb  plaintiff  seeks  to  recoyer  1,100  rnpees,  boin^  the 
balance  of  an  amount  deposited  by  him  with  thrae 
brothers,  NUmoney,  Gobind  Chnnder,  and  Bamnarain 
Muttylall.  The  plaintiff  states  the  deposit  was  made 
in  1255,  and  that  the  three  brothers  agreed  to  pay  him 
9  rupees  per  month  for  interest,  which  was  in  net  fbr 
years  paid  to  him  by  them  or  their  representaiiyes. 
The  case  which  the  plaintiff  has  pro\red  ia  that  be  was 
a  distant  relation  and  dependant  of  the  family  of  Biaao- 
nath  Muttylall,  the  father  of  Nilmoney,  Gobmd  Chnnder, 
and  Bamnarain  Muttylall,  and  that  he  had  lived  in  their 
family  dwelling  house  for  many  years  ;  that  in  1:255, 
being  about  to  leave  Calcutta  and  to  take  up  bit  abode 
permanently  at  Benares,  he  placed  in  the  hands  of  the 
three  sons  of  Bissonath  (who  was  then  dead)  the  sum  of 
rupees  1,200,  when  it  was  agreed  that  the  money  shcrakl 
remain  with  them  and  they  should  remit  him  9  rupees 
motithlyi  but  that  whea  be  wiwted  Uck  the  prisoipal 
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In  this  last  cnse,  however,  Mr.  Justice 
MaopbersoQ,  while  givin$^  effect  to  the 
English  decisions,  expressly  dissents  from 
the  principle  on  which  they  proceed,  and 
intimates  that  if  the  matter  were  res  integra 
he  would  have  held  that  where  the  contract 
18  to  pay  on  demand,  no  cause  of  action 
can  arise  till  demand  has  been  made,  and 
that  limitation  does  not  run  from  the  date 
of  the  loan  bat  of  the  demand. 


he  should  have  it  It  is  proved  that  the  plaintiff  went 
to  Benares  and  that  the  9  mpees  were  remitted  from 
1256  until  within  the  12  months,  or  thereabouta.  It  is 
proved,  I  think  beyond  all  doubt,  that  the  9  rupees  per 
month  were  from  time  to  time  remitted  till  recently  ; 
but  I  do  not  decide  (because  in  the  view  I  take  of  the 
plaiBdifs  poaitioQ  it  is  unnecessary  for  me  to  decide) 
whether  any  part  of  the  9  rupees  was  remitted  by  or 
with  the  knowledge  of  the  sons  of  Nilmoney  or'Ni^he 
sons  of  GK>bind  Chunder.  I  leave  the  question  whether 
they  or  any  of  them  made  those  payments  open. 

It  is  ccmtended  on  behalf  of  the  sons  of  Nilmoney  and 
Gobmd  Chunder  that  the  suit  is  barred  as  the  money  was 
not  a  deport  within  the  meaning  of  Clause  15  of  Sec- 
tion 1  of  Act  XIY  of  1869  Ramnarain  Mnttylall  ad- 
mits the  pUdntifTs  claim,  but  says  thit  as  one  of  the 
three  brothers  (who  were  joint  in  all  respects  at  the  time 
they  received  the  money)  he  iH  liable  for  only  a  one-third 
share  of  it.  I  think  it  impossible  to  treat  the  transac- 
tion as  m  deposit  within  the  meaning  of  Clause  15.  for 
there  never  was  any  deposit  ttt  property  or  money 
which  it  was  intended  should  be  returned  speciticolly. 
It  seems  to  me,  howerer,  that  the  plaintiff  mi^^ht  have 
not  unreasonably  contended  that  his  cauiie  of  action  did 
not  arise  till  early  in  18B9,  when  he  first  demanded  the 
re-payment  of  his  principal.  In  applying  the  provi- 
sions of  Act  XrV  of  1859,  the  date  on  which  the  cause 
of  action  first  arose  must  always  be  ascertained  with 
aecuracr.  And  as  the  plaintiff  had  agreed  to  leave  the 
money  in  the  hands  of  Nilmoney,  Gobind  Chunder,  and 
Ramoarain  until  he  asked  them  to  give  it  back  to  him, 
it  app^rs  to  me  that  the  natural  and  logical  mode  of 
ascertaining  when  the  plaintifi^s  cause  of  action  arose 
would  be  to  inquire  when  he  first  demanded  back  his 
money.  There  was,  in  fact,  no  contract  by  the  defendants 
to  return  the  money  till  it  was  demanded ;  and  if  the 
matter  were  open  to  me  now,  I  should  have  no  difliculty 
in  deciding  that  the  cause  of  action  did  not  arise  till 
1869,  when  the  plaintiff  first  demanded  back  his  money. 
But  I  do  not  consider  that  the  question  is  still  open  to 
me  after  the  reported  decisions  in  English  cases  in  which 
it  has  been  hela  that  when  money  is  payable  ou  demand 
the  period  runs  from  the  date  of  the  agreement  to  re- 
pay on  demand.  I  confess  I  do  not  appreciate  the  prin- 
ciple on  which  those  cases  are  supposed  to  be  decided. 
The  English  cases,  however,  bein^  such  as  they  are, 
though  1  dissent  from  them,  I  consider  m3rself  bound  to 
follow  them  and  bound  to  hold  that  the  cause  of  action 
arose  when  the  money  was  put  in  the  hands  of  the  three 
brothers,  and  therefore  that  the  suit  is  now  barred.  I  do 
not,  however,  consider  that  these  parties  stand  on  ex- 
actly the  same  footing  as  the  parties  in  the  ordinary 
cases  where  money  has  been  deposited  with  a  Banker. 
The  position  of  the  parties  and  the  contract  entered  into 
seems  to  me  lo  be  of  a  different  nature  in  some  material 
reapects  ;  but  the  money  being  payable  on  demand,  I 
am  bound,  as  I  have  said,  by  the  Englbh  cases. 

Judgment  will  go  against  Ramnarain  for  the  full 
amount,  as  he  admits  the  contract  to  be  such  as  the 
plalnriff  alleges  and  that  the  principal  remains  still 
oDpaic  and  juntiy  due.  but  the  suit  will  be  dismissed 
ModDBt  the  other  two  defendants  with  costs  on  scale 
Wo,  2.  The  plaintiff  is  entitled  only  to  costs  on  scale 
90.1. 


In  the  more  recent  case  of  Prankishen 
Banerjee  versus  Tarinee  Persaud  Ghose, 
14  W.  B.,  p.  224,  a  Division  Bench  of  the 
Calcutta  High  Court  have  not  merely  ex- 
pressed their  dissent  from  the  rule  followed 
by  the  English  Courts,  but  have  declared 
that  there  is  no  authority  for  applying  it  to 
suits  in  the  Mofnssil  Courts  in  this  country. 
In  this  case  Mr.  Justice  L.  S.  Jackson 
observed  : — **  When  A  lends  money  to  B 
**  re-payable  on  demand,  with  interest  at  a 
*^  certain  rate,  and  B  in  pursuance  of  that 
*'  agreement  pays  interest  to  A,  A  mnking 
''  no  demand  for  re-payment,  no  cause  of 
**  action  accrues  to  A  so  that  he  becomes 
**  entitled  to  bring  a  suit.  So  long  as  the 
"  borrower  observes  his  part  of  the  contract 
"  by  paying  interest,  and  so  long  as  he  is 
"  not  apprized  of  the  lender's  desire  to  have 
*'  back  his  principal  sum,  I  think  there  is  no 
"  cause  of  action  :  the  principal  sum  has 
'*  not  become  due  and  the  statute  does  not 
"  begin  to  run." 

If  this  be  a  correct  view  of  the  law  ap- 
plicable to  a  suit  between  Hindoos  iu  the 
Mofussil  Courts,  there  does  not  appear  to 
me  to  be  any  reason  for  applying  a  different 
rule  in  a  case  between  Hindoos  brought 
in  a  Small  Cause  Court  in  a  Presidency 
Town^ 

I  have  accordingly  held  that  the  plaintiff's 
action,  having  been  brought  within  three 
years  from  the  date  when  she  first  made 
demand  for  re*payment,  is  not  barred.  This 
decision  is,  however,  at  the  request  of  the 
defendant,  given  subject  to  the  opinion  of 
the  Judges  of  the  High  Court  upon  the 
question  of  limitation. 

It  may  be  noticed  that  in  the  new  Limita- 
tion Act  (No.  58,  Schedule  II)  it  is  ex- 
pressly provided  that  in  a  suit  for' money  lent 
under  an  agreement  that  it  shall  be  payable 
on  demand,  limitation  shall  only  run  from 
the  time  when  the  demand  is  made.  This 
may  be  token  to  show  that  the  Legislature 
did  not  regard  the  doctrine  of  the  English 
Courts  as  founded  on  auy  natural  or  neces- 
sary principle  of  law. 

When  the  case  came  on  before  the  High 
Court,  Macrae  for  the  defendant  was  first 
called  on  to  address  the  Court.  He  con- 
tended that  the  rule  of  the  English  cases 
governed  the  matter,  and  that  the  rule 
itself  was  reasonable  and  was  not  peculiar 
to  English  Law.  An  obligation  rested  on 
the  debtor  from  the  moment  of  the  debt, 
which  he  might  discharge  at  any  moment 
whether  the  creditor  were  willing  or  not  { 
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and  if  be  did  not  do  so,  but  waited  for  tbe 
creditor  to  sue  him,  he  was  guilty  of  that 
inadvertence  wblcb  Mr.  Austin  required  to 
complete  the  creditor's  cause  of  action.  As 
no  notice  of  payment  was  due  from  tbe 
debtor  to  the  creditor,  so  no  demand  was 
due  from  tbe  creditor  to  tbe  debtor.  If  the 
creditor  brought  his  action  without  a  de- 
mand, the  Courts  of  this  country  would  pro* 
bably  exercise  their  discretion  by  refusing 
him  costs.  In  the  course  of  his  argument,  the 
following  authorities  were  cited  by  Mr. 
Macrae:— Co.  Litt.  2086  ;  Kolle's  Abr.,  Con- 
dition,  H.e;  Collins  vs.  Denning*  3  Salk., 
227  ;  Farquhar  vs.  Morris,  7  T.  R.,   124  ; 

1  Sel wyn's  Nisi  Prius,  3  i4  ;  Norton  vs.  Ellam, 

2  M.  and  W.,  461  ;  Gibbs  vs.  Southatn,  6 
B.  aud  Ad.,  911  ;  Byleson  Bills,  10th  Ein., 
p.  215  ;  Herupnmmal  vs.  Hnnuman,  5  Mad. 
H.C.  Reports,472;Parbutty  Churn  Mooker- 
jee  vs.  Ramnaraiu  Muitylall,  5  Ben.  L  R., 
397*  ;  Tarinee  Persbad  Gbose  vs.  Prankissen 
Banerjee,  14  W.  R.,  224;  Moonshee  Abdool 
AH  vs.  Tara  Cband  Gbose,  6  Ben.  L.  R., 
292  ;  Colebrooke's  Digest,  Book  I,  Ch.  5, 
Section  166,  si.  2  ;  Colquboun's  Roman 
Civil  Law,  Sections  2216,  2217  ;  Potbier  on 
Obligations,  Part  II,  Chap.  3,  Art.  3,  Sectioa 
1  ;  Story  on  Promissory  Notes,  Ch.  6,  Sec- 
tion 207  (American  case)  ;  Austiu  on  Juris- 
prudence, Vol.  II,  p.  157. 

Marindin  for  the  plaintiff  was  commenting 
on  the  English  cases  which  were  cited  by 
Macrae  and  contending  that  they  did  not 
apply  to  tbe  present  case,  when  the  Court 
stopped  him  aud  called  on  Macrae  to  meet  its 
view  that  tbe  contract  in  this  case  was  alter- 
native and  that  it  differed  from  an  ordinary 
contract  to  pay  interest  so  long  as  a  debt  re- 
mained unpaid.  Before  he  was  stopped 
Marindin  bad  cited  Carter  vs.  Ring,  3  Camp., 
459  ;  Simpson  vs.  Routb,  2  B.  and  C,  682  ; 
Fenton  vs.  Emblers,  1  Wm.  Black.,  352  ; 
and  Barougb  vs.  Wbite,  4  B.  and  C,  325. 

Macrae  then  submitted  that  the  contract 
was  not  a  written  one,  but  was  merely  in 
effect  stated  by  the  Court  below  and  the 
defendant  ought  not  therefore  to  be  held  too 
strictly  to  the  terms  used  by  the  lower 
Court,  and  that  the  fair  construction  of  the 
contract  was  that  tbe  defendant  engaged  to 
pay  interest  to  the  plaintiff  at  the  rate  of 
6  rupees  a  month  on  the  principal  sum  so 
long  as  that  sum  remained  in  his  hands,  and 
that  if  return  of  tbe  principal  were  demand- 
ed  in   the   middle   of  a  month    there   was 

t  3oe  the  CAse  gfren  as  a  foot-note  at  page  164. 


nothing  in  the  contract  to  prevent  the 
debtor  from  re-paying  it  with  the  propor- 
tional amount  of  interest  for  the  broken 
period  of  the  month  duo  at  that  date. 

The  following  judgments  were  delivered  by 
the  High    Court  :^ 

Norman,  C.  J. — The  case  stated  by  the 
first  Judge  of  tbe  Small  Cause  Court  is  that 
**  on  the  6th  March  1866  the  plaintiff,  a 
'*  Hindoo  widow,  sold  certain  land  situated 
"  in  Calcutta,  which  formed  part  of  the 
*'  estate  of  her  deceaseds  husband,  to  the 
*'  defendant  for  a  sum  of  rupees  800.  The 
**  price  was  paid  to  the  plaintiff,  who  on  the 
**  same  day  made  it  over  to  the  defendant  tm- 
*'  der  an  agreement  that  she  should  receive 
'*  six  rupees  monthly/  byway  of  interest  and 
^'  that  the  principal  sum  should  be  re-pay' 
"  able  on  demand.  Interest  was  paid  ac- 
'^  cordingly  by  the  defendant  for  three  years 
''  up  to  the  end  of  Cheyt  1275  (March  1869). 
''  From  that  date  the  defendant  discontinued 
''  payment  of  interest.  The  plaintiff  there- 
''  upon  demanded  re-payment  of  the  princi- 
'*  pal,  which  the  defendant  refused.  On  the 
'*  4th  July  1870  the  plaintiff  instituted  the 
''  present  action  against  the  defendant  for 
**  the  recovery  of  the  principal  sum  lent, 
**  with  interest  from  the  date  when  it  was 
"  withheld  up  to  the  date  of  suit." 

The  question  is  whether  the  suit  is  bar- 
red by  Clause  9  Section  1  Act  XIV  of 
1859.  TJie  first  Judge  of  the  Court  of  Small 
Causes  referring  to  the  case  of  Tarinee  Per- 
sad  Gbose  vs.  Prankishen  Banerjee,  14 
W.  K.,  221,  was  of  opinion  that  the  suit  was 
not  barred,  and  accordingly  made  a  decree 
in  favor  of  tbe  plaintiff  subject  to  the 
opinion  of  this  Court  on  the  question  above 
stated. 

It  is  necessary  to  observe  that  the  con- 
tract iu  the  present  case  is  not  a  single,  en- 
tire, indivisible,  contract*  to  pay  the  sum  lent 
with  interest,  as  in  tbe  case  of  Norton ««. 
El  lam,  2  Meeson  and  Welsby,  461.t 

*  As  to  the  effect  of  sach  a  contract  when  the  ooo- 
tract  is  to  pay  principal  and  interest  on  a  certain  day, 
9U  WiktkiDB  versus  Morgan,  6  Car.  and  Payne,  661. 

t  The  rule  that  when  no  time  is  fixed  for  the  per- 
formance of  a  stipolation,  the  obligor  is  hound  to  ptf- 
form  the  stipulation  immediately,  and  not  merely  whea 
he  shall  be  apprised  of  the  wish  of  the  obligee,  is  by  no 
means  peculiar  to  English  law. 

The  American  rule  follows  that  of  English  Law. 
Story  on  Bills,  Ch.  DC,  p.  281. 

The  rule  of  the  CSvil  Law  is  similar. 
In  Domafs  Civil  Law,  Part  I,   Book  I,  Tit  I,  Sec- 
tion III,  para.  186,  it  is  said :— <'  If  it  has  been  omitted 
r^n  a  covenant  to  express  the  term  of  payment,  «f 
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It  contains  two  distinct  and  separate  obli- 
gatioDS,  viz,<i  first,  an  obligation  to  pay  6 
rupees  month  bj  month  by  way  of  interest ; 
and,  secondly,  an  obligation  to  repay  the 
principal  on  demand.  The  plaintiff  does  not 
bind  herself  to  allow  the  principal  money  to 
remain  in  the  hands  of  the  defendant  for  any 
definite  period  of  time,  and  I  think  it  must 
be  admitted  that,  according  to  the  true  con- 
strnction  of  this  contract,  the  plaintiff  would 
at  any  time  have  a  right  to  demand  pay- 
ment of  the  principal  ;  and  by  parity  of  rea- 
son the  defendant  would  at  any  time  have 
a  right,  instead  of  continuing  the  monthly 
payment  of  six  rupees,  to  pay  off  the  prin- 
cipal 

In  construing  contracts  no  rule  is  better 
established  than  that  full  effect  must  be 
{(iven  to  every  part  of  the  contract.  If  the 
coQtraot  with  wliich  we  have  to  deal  be 
treated  as  an  obligation  to  pay  six  rupees  a 
month,  and  also  as  an  obligation  to  repay 
the  principal  sum  immediately  without  any 
demand,  the  two  parts  of  the  contract  would 
be  repugnant.  The  defendant,  however 
williog  to  perform  his  part  of  the  contract, 
would  not  know  whether  to  repay  the  rupees 
800  at  once  or  to  wait  for  a  month  and  pay 
the  six  rupees. 

But  if  the  two  obligations  are  construed 
as  alternative — if  the  term  on  demand  is  to 
be  construed   as  if  it  were  written  upon  be- 


**  ddivery  of  any  other  thin^  promised,  it  is  a  conse- 
**  qaenoe  of  the  covenant  that  since  the  term  is  added 
"  onlj  in  favor  of  the  person  who  is  obliged,  if  no  time 
**  is  aUowed  him  for  performing  what  he  ought  to  do  or 
**  to  give,  be  is  bound  to  give  it,  or  do  it,  immediately 
^  and  without  delay;  unless  it  happens  that  the  per- 
"  formanoe  of  the  covenant  implies  the  necessity  of  a 
**  delay,  as  if  the  performance  is  to  be  made  in  another 
*'  place  than  that  where  the  parties  entered  into  the 
"  covenanL"  ^ee  also  the  Digest,  Book  XLV,  TiU  I, 
De  Terbomm  Obligationibus,  Section  41,  Clause  1 ; 
lod  Book  L,  Tit  XVII,  De  Begulis  Juris,  Sec- 
tt0Ql4.  '•^Jnommbm  obligationibus  in  quibtu  dies  non 
ffmtur^  prasenti  die  debetur,** 

So  in  the  Roman  Dutch  Law,  Van  Leeuwen,  Book  4, 
Chap,  8,  Section  8,  p,  324.  **  The  effect  of  a  promise 
**  made  to  be  performed  simply  is,  that  it  acquires  its 
'*  eommenoement  immediately,  and  the  acceptor  thereby 
**  acquires  without  delay  a  right,  and  an  action." 

The  French  Code  seems  to  lav  down  the  same  rule. 
Code  avil,  Book  III,  Tit.  Ill,  ^tion  1187. 

The  Scotch  Law  follows  the  Civil  Law  on  this  point 
Bell's  Principles  of  the  Law  of  Scotland,  Sections  45 
^  69. 201 ;  Erskine's  Principles  of  the  Law  of  Scotland, 
Book  III,  Tic  1,  Section  8,  page  277,  Edition  of  1870: 
Nanitr  on  Prescription^  p.  774.  The  rule  requiring 
notiGS  to  the  debtor  if  he  cin  be  found  before  commenc- 
IDS  the  action  under  the  Roman  Law,  as  mentioned  by 
Mr.  Aostin,  does  not  qualify  the  nature  of  the  oblisatioii 
iQ  this  country.  The  disicretion  of  the  Court  as  to  coita 
ift  a  saflkient  protection  to  the  debtor. 


ing  thereto  requested  or  after  demand,  th« 
whole  coutrnct  becomes  consistent  and  iu-* 
tellio^ible.  The  defendant  is  bound  to  pay  to 
the  plaintiff  a  mont)ily  sum  of  six  rui>ee8, 
until  the  principal  sum  rupees  800  be  denaand^ 
ed;  and  immediately  on  such  demand,  and  pot 
before,  except  at  his  own  election,  the  de- 
fendant is  liable  to  pay  to  the  plaintiff  the 
principnl  sum  of  rupees  800.  If  this  view  of 
the  case  be  correct,  the  case  before  us  falls 
within  the  rule  that  where,  by  the  terms  of 
the  contract,  either  express  or  implied,  it  is 
stipulated  that  a  request  or  demand  of  per- 
formance shall  be  made,  such  demand  must 
be  made  iu  order  to  complete  the  cause  of 
action. 

This  must  always  be  the  case  if  the  obli- 
gation is  in  the  alternative,  and  the  obligee 
has  the  right  of  election. 

In  the  present  case,  while  the  plaintiff 
consents  to  receive  the  six  rupees  a  mouth 
and  the  defendant  pays  that  sum  regularly, 
the  defendant  is  under  no  obligation  to  pay 
the  rupees  bOO  to  the  plaintiff.  The  defendant 
retains  the  money  on  terms  analogous  to 
those  in  which  a  tenant-at-will  holds  land  oi^ 
payment?  of  a  fixed  rent.  In  order  to  deter- 
mine the  tenancy  in  the  one  case,  and  thei 
right  to  retain  the  money,  making  the 
monthly  payments,  in  the  other,  as  noti-ce-  iu 
the  one  case,  so  a  request  for  payment  in  th^ 
other,  would  seem  to  be  necessary.  If  the 
construction  suggested  be  correct,  as  long  as 
the  defendant  fully  performs  the  first  of  the 
two  alternative  obligations  by  paying  the 
sum  of  6  rupees  monthly,  the  coutract  couti- 
nues  to  be  fully  performed  and  there  is  no 
breach  of  it. 

The  case  may  be  compared  to  that  of  the 
grant  of  an  aunuity  which  the  defendant, 
has  a  right  to  redeem  on  payment  *of  the 
purchase  money. 

The  case  of  Cowper  vs.  Godmoud,  9. 
Bingham,  748,  is  somewhat  analogous  to 
that  now  before  us.  There  the  sum  of 
£1,999  had  been  paid  by  the  plaintiff  as  the 
consideration  for  an  annuity  of  £237  in  May 
1824.  Payments  on  account  of  the  annuity 
were  made  by  the  defendant  till  the  year 
1829.  In  the  year  1830  the  defendant 
obtained  an  order  from  the  Court  of  King's 
Bench  setting  aside  the  warrant  of  attorney 
and  judgment  by  which  the  annuity  was 
secured,  upon  the  ground  that  the  grant  of 
the  annuity  was  void  on  account  of  a  de- 
fect iu  the   memorial.     The   plaintiff  then 
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brought  his  salt  to  recover  back  the  con- 
sideratioD.  The  defendant  objected  that 
the  soit  was  barred  by  limitation  on  the 
ground  that  the  right  of  action  accrued  at 
Uie  time  of  the  original  contract  in  1824. 

Tindal,  C.  J.,  says  :^"  The  question  is 
whether  the  plea  of  the  statute  of  limita* 
tions  is  a  bar  to  an  action  for  money  had 
and  received  for  recovery  of  the  considera- 
tion money  of  a  void  annuity,  when  the 
annuity  was  granted  more  than  six  years 
before  action  brought,  but  was  treated  by 
the  grantor  as  a  subsisting  annuity  within 
that  period  ?  That  question  depends  upon 
another,  within  what  time  did  the  cause  of 
action  arise?  The  cause  of  action  com- 
prises two  steps.  The  first  is  the  original 
advance  of  the  money  by  the  grantee  ;  the 
second  is  the  grantor's  election  to  avail 
himself  of  the  defect  in  the  memorial  of  the 
annuity.  The  cause  of  action  was,  there- 
fore, not  complete  till  the  last  step  was 
taken  in  Michaelmas  Term,  1830.  If  we 
were  to  decide  otherwise,  the  grantor  of  a 
defective  annuity  might  in  every  case 
defraud  the  annuitant  by  paying  the  annuity 
for  six  years,  and  then,  having  set  aside  the 
security,  pleading  the  statute  of  limita- 
tions.'* 

It  is  true  that  this  case  is  not  precisely  in 
point,  because,  as  was  pointed  out  by  Ser- 
jeant Wild  in  argument,  the  grantee  was 
precluded  from  questioning  the  validity  of 
the  annuity,  and  consequently  could  main- 
tain no  action  till  the  grantor  had  elected  to 
avoid  the  annuity.  In  the  present  case  it 
was  in  the  power  of  the  plaintiff  at  any  time 
by  notice  or  demand  to  determine  the  defend- 
ant's obligation  to  pay  the  monthly  sum  of 
six  rupees,  and  to  call  on  him  to  perform  the 
other  branch  of  the  agreement.  But  the  fact 
that  the  plaintiff  had  an  option  to  that  effect 
does  not  show  that  she  was  bound  to  exercise 
it.  Nor  can  it  be  presumed,  for  the  purpose 
of  defeating  her  right  by  a  plea  of  limitation, 
that  she  had  exercised  that  option  when 
such  presumption  would  be  contrary  to  the 
fact  It  may  be  that  the  defendant,  by 
ceasing  to  pay  the  monthly  instalment  of 
interest,  might  render  it  unnecessary  for 
the  plaintiff  to  make  a  demand  before  bring- 
ing any  suit*  But  on  that  point  it  is  not 
necessary  to  express  any  opinion. 

If  the  true  construction  of  this  contract 
be  as  I  have  supposed,  it  is  clear  that 
the  suit,  having  been  brought  within  three 
years    from  the  date  of  the  last  monthly 


payment  and  within  three  years  from 
the  demand,  is  within  time.  I  prefer  to  rest 
this  case  on  general  grounds,-^upon  the 
construction,  and  what  I  conceive  to  be  the 
true  meaning,  of  the  contract. 

But  another  ground  was  also  put  for- 
ward on  which  the  plaintiff's  case  mty  be 
rested,  viz,^  that  the  pai-ties  are  Hindoos, 
that  within  the  original  jurisdiction  of  the 
High  Court,  by  the  17th  Section  of  the 
21st  G-eo.  3  Cap.  70,  matters  of  contract  and 
dealing  between  party  and  party  are  to  be 
determined,  in  the  case  of  Hindoos,  by  the 
laws  and  usages  of  Hindoos  ;  that  by  the 
Hindoo  law  a  loan  which  has  been  received 
from  the  hands  of  another  in  the  form  of 
a  loan  at  interest,  shall,  if  the  time  of  pay- 
ment be  not  expressed,  be  paid  on  demand 
with  the  interest  then  due,  if  not  previously 
demanded,  when  interest  ceases  or  becomes 
equal  to  the  principal.  In  support  of  these 
propositions  the  text  of  Vrishaspati,  Cole- 
brooke's  Digest,  Book  1,  Chapter  V,  Verse 
166,  was  cited. 

In  Hallied's  Code  of  Gentoo  Laws,  Chap- 
ter 1,  Section  4,  p.  17,  it  is  said,  if  a  man 
lends  money  with  a  stipulation  to  be  paid  on 
demand,  and  the  borrower  consents  to  take 
it  upon  this  restriction,  he  shall  accordingly 
pay  it  when  demanded. 

I  desire  to  guard  myself  from  being  sup- 
posed to  assent  to  the  views  of  Mr.  Austin, 
stated  by  the  Court  in  the  case  of  Tarinee 
Pershad  Ghose  versus  Praukissen  Banerjee, 
14  W.  B.,  p.  224.  I  cannot  but  think  that, 
however  plausible  those  views  may  sound, 
it  might  be  quite  another  matter  if  tliey 
were  reduced  into  practice. 

To  say  as  a  matter  of  general  law  that 
a  tradesman  who  sells  goods  to  a  customer 
without  any  express  stipulation  as  to  the 
time  of  payment,  or  that  a  banker  who  lends 
a  customer  money  or  honors  an  overdraft, 
cannot  sue  until  after  a  demand  of  the 
money,  would  be  to  introduce  a  new  element 
into  mercantile  law,  for  which  there  is 
certainly  no  authority,  and  which  I  believe 
would  lead  to  most  inconvenient  conse- 
quences. 

The  present  case  is  similar  in  all  respects 
to  that  before  Mr.  Justice  Macpherson  in 
the    5th   Bengal  Law   Reports,  page  396,* 


*  See  foot-note  at  page  164. 
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where  that  learned  Judge  expressed  in  very 
strong  language  his  opinion  that  the  suit 
was  not  barred,  though  he  decided  otherwise, 
coDsiderin?  himself  bound  by  English  autho- 
rities, which,  I  think,  do  not  decide  the 
question.  The  decision  of  the  Judge  of 
the  Small  Cause  Court  appears  to  me  to  be 
correct  The  plaintiff  will  get  the  costs  of, 
and  occasioned  by,  the  statement  of  the 
case. 

Pheavy  J. — I  concur.  It  is  settled  in 
English  law  by  the  authority  of  such 
cases  as  Norton  vs.  Ellam  (2  M.  and  W., 
461)  that  a  simple  promise  to  pay  money 
00  demand  constitutes  an  obligation  to 
pay  the  money  at  once,  whether  demand 
be  actually  made  or  not ;  and  that  con- 
sequently an  action  can  be  brought  to 
compel  payment,  without  any  previous  de- 
mand, at  any  the  earliest  time  after  such  a 
promise  is  made.  The  same  is  the  case  if 
the  promise  be  a  promise  to  pay  money  on 
demand  with  interest,  the  only  diflerence  be- 
tween these  two  instances  being  that  in  the 
latter  the  debt  grows  with  the  time,  while 
in  the  other  it  remains  constant.  But  the 
case  is  materially  altered  when  any  addi* 
tiooal  element  is  introduced  into  the  contract. 
Id  the  matter  before  us,  as  I  understand  the 
learned  first  Judge's  statements  of  the  facts, 
it  was  agreed  between  the  parties  that  while 
the  money  was  to  be  repaid  on  demand,  yet, 
Qotil  re-pnyment,  the  plaintiff  was  to  receive 
periodically,  namely,  every  month,  a  speci- 
fied sum  by  way  of  interest.  This  latter 
stipulation  is  in  its  character,  so  to  speak, 
alternative  to  the  first,  and  clearly  involves 
duration.  It  seems  to  me  that  by  agreeing 
to  this  the  plaintiff  impliedly  undertook  to 
wait  from  month  to  month  for  the  payment 
of  this  sum,  unless  meanwhile  she  made  de- 
mand for  the  principal.  In  other  words,  the 
contract  must  be  considered  as  a  whole,  and 

the  promise  to  pay  on  demand  cannot  be 
treated  as  separate  from,  and  unaffected  by, 
the  arrangement  for  periodic  payments  of 
money  by  way  of  interest.  As  long  as  the 
plaintiff  forbore  to  make  demand  of  the 
principal,  and  the  defendant  at  the  stipulat- 
ed periods  paid  the  monthly  sums  by  way 
of  interest,  so  long  it  was,  as  it  seems  to  mp, 
impossible  in  reason  to  say  that  the  plaintiff 
had  any  cause  of  suit  ;  the  contract  was 
clearly  in  the  course  of  being  carried  out 
jast  as  the  parties  intended  it  should  be. 


The  19th  July  1871. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Xnnooent  pareliaser— Fraud— 
Compensation. 

Case  No.  52  of  1871- 

Speeial  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna,  dated  the  2Stk 
October  1870,  affirming  a  decision  of  the 
Subordinate  Judge  of  that  District,  da-' 
ted  the  I6th  July  1870. 

Sohun  Singh  (one  of  the  Defendants) 
Appeltantj 

versus 

Eeola  Bibee  (Plaintiff)  and  another 
(Defendant)   Respondents, 

Moonshee  Mahomed  Yusoof  for  Appellant 

Mr.    R.   E,    Twidale    mod    Baboo    Kalee 
Kishore  Sein  for  Respondents. 

A  party  purchasing  what  be  knows  to  be  the  right 
and  title  of  some  one  else  than  his  vendor  cannot 
claim  the  character  of  an  innocent  purchaser;  and  is  not 
entitled  to  compensation  for  improvement  to  the  pro- 
perty so  porchased  by  him. 

Glover,  J. — One  Huzooree  Mull  had  two 
daughters,  Eeola  Bibee  and  Khyaloo.  Khya- 
loo  was  married  to  Koonjoo  Lall  and  had  « 
son  Bajaram.  The  plaintiff,  who  is  the 
eldest  daughter  of  Keola  Bibee,  sued  to  re- 
cover possession  of  one-half  of  the  familj 
house  erected  on  a  part  of  the  property 
which  has  been  sold  by  Koonjoo  Lall  as  the 
representative  of  his  minor  son  Bajaram  to 
the  defendant.  The  defendant  says  that  he 
bought  this  property  which  had  at  the  time 
the  ruins  of  a  pucca  house  upon  it  from  the 
party  entitled  to  sell  it,  that  he  went  %o 
considerable  expense  in  building  upon  it  and 
repairing  the  ruins  of  the  house,  and  that  he 
cannot,  under  any  circumstances,  be  turned 
out.  He  likewise  pleads  that  the  plaintiff's 
suit  is  barred  by  limitation,  a  period  of  more 
than  12  years  of  adverse  possession  having 
elapsed  from  the  date  of  his  cause  of  active. 
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The  act  of  dispossession  is  stated  by  tlie 
plaintiff  to  be  the  purchase  fVom  her  sister's 
hasbnnd  in  1863  and  the  suit  was  brouprht 
in  1 870.  It  appears  that  Hiizooree  Mull's 
property  had  been  on  his  death  improperly 
taken  possession  of  by  Jusoda  Kooer.  It 
appears  also  that  both  the  sisters  brought 
suits  against  Jusoda  Kooer  in  which  they 
sncceeded  and  took  out  execution  of  the 
decrees  and  got  possession  of  the  property. 

The  Judge  concurring  with  the  Court  below 
found  that  no  limitation  applied,  inasmuch 
as  one  of  the  sisters  Khyaloo  took  possession 
of  the  property  in  execution  of  her  decree, 
and  that  there  was  nothing  to  show  that  her 
possession  was  adverse  to  her  sister.  He 
round  also  that  the  house  was  in  ruins  and 
that  it  was  impossible  to  say  she  took  pos- 
session for  herself  alone.  He  rather  consi- 
dered it  in  the  light  that  the  possession  was 
not  only  for  herself  but  likewise  as  trustee 
for  and  representative  of  her  sister.  The 
Judge,  therefore,  found  that  the  plaintiff's 
suit  was  not  barred  by  limitation.  With  re- 
gard to  the  question  of  compensation  the 
Judge  found  that  the  defendant  hnd  bought 
this  property  with  his  eyes  open,  knowing 
perfectly  well  that  there  was  another  claim 
to  an  8  annas  share  of  the  estate,  and  that 
he  was  purchasing  not  from  the  real  owner 
but  from  a  person  acting  as  guardian  to  the 
owner,  and  as  the  Judge  expressed  it  that  he 
did  not  oome  into  Court  with  clean  hands. 

In  special  appeal,  it  is  contended,  1st,  that 
the  plea  of  limitation  has  not  been  properly 
tried ;  2nd,  that  the  Judge  had  no  right 
to  decree  the  demolition  of  the  house  ;  and 
3rd,  that  in  any  case  the  defendant  ought  to 
have  had  compensaion  allowed  him  for  the 
expenses  he  had  incurred  on  the  buildings. 

With  regard  to  the  first  point,  the  issue  of 
limitation,  the  Judge  has  held,  for  reasons 
given  by  him  in  his  judgment,  that  the  pos- 
session of  the  defenduni's  vendor,  that  is  to 
say,  the  sister  of  the  present  plaintiff,  was 
not  adverse  to  her,  but  that  the  one  sister 
held  the  properly  as  trustee  and  representa- 
tive of  the  other  ;  but  it  appears  to  us  that 
he  might  even  have  gone  further  and  have 
lield  that  both  sisters  equally  got  possession, 
for  it  has  been  found  as  a  fact  by  the  Court 
of  first  instance  that  both  Keola  Bibee  and 
Khyaloo  brought  suits  agoinst  Jusoda  Koer  ; 
both  got  decrees;  both  took  out  execution  and 
both  got  possession  in  execution  of  tliese 
decrees.  That  being  so,  it  is  clear  that  the 
prgscnt  plnioUff  got  possession  of  the  property 


sometime  in  1862,  so  that  even  patting  aside 
the  question  how  far  her  sister's  possession 
was  a  possession  on  trust  also  for  Keola  Bibee, 
it  seenis  dear  to  us  that  Keola  Bibee  had  pos- 
session on  her  own  accouul  as  well  as  Khya- 
loo. 

Then  with  regard  to  the  second  objection, 
that  the  Judge  should  not  have  decreed  the 
demolition  of  the  house,  the  shortest  an- 
swer is  that  he  has  not  done  any  such  thing. 
He  has  merely  decreed  to  the  plaintiff  posses- 
sion of  a  moiety  of  the  house,  thikt  being  ber 
share  of  the*  fainily  estate,  and  the  defendant 
is  left  in  possession  of  the  other  moiety 
which  he  purchased  from  Kooi^oo  Lall,  the 
father  of  Rajaram,  and  which  parehase 
Rajaram,  who  has  since  attained  his  minority, 
has  concurred  in. 

With  regard  to  the  third  objection,  that 
the  defendant  should  have  had  compensation 
awarded  him,  it  appears  to  us  that  the 
defendant  is  not  in  a  position  to  claim  such 
compensation.  It  is  not  as  if  he  was  mn 
innocent  purchaser  who  bought  the  property 
bond  fide  believing  that  his  vendor  had  the 
power  to  sell  it,  and  so  believing  had  gone 
to  large  expense  in  the  erection  and  im- 
provement oi  buildings,  the  real  owner  all 
the  time  looking  on  and  saying  nothing. 
This  is  a  case  in  which  the  purchaser  knew 
perfectly  well  that  there  was  another  sister 
surviving,  another  daughter  of  Huzooree 
Mull  who  had  an  8  annas  share  in  the  estate, 
and  he  knew  also  or  must  have  known  that 
at  that  time  that  sister  had  already  brought 
a  suit  to  recover  her  8  annas  share.  It  is 
impossible,  therefore,  that  the  defendant 
can  assume  the  character  of  an  innocent 
purchaser  :  he  knew  that  what  he  was  biding 
was  the  right  and  title  of  some  one  else 
than  his  vendor.  With  regard  to  the 
expenses  which  he  says  lie  has  been  at,  we 
may  remark  that  what  he  has  done  has  not 
been  to  re-build  a  pucca  house,  but  to  take 
advantage  of  some  pucca  walls  covering 
them  with  tiled  roofs  so  as  to  make  the 
house  habitable  ;  but  this  is  a  very  different 
thing  from  .building  a  new  pucca  house, 
whilst  the  real  owner  stood  by  and  said 
nothing.  In  the  case  of  Thakoor  Chunder 
Paramauick  versui  Ram  Dhun  Bliutta- 
charjee,  to  be  found  in  Volume  VI  Weekly 
Reporter,  page  228,  the  Full  Bench  of  this 
Court  have  ruled  that  where  a  person  who 
makes  improvements  in  property  is  not  a 
mere  trespasser,  but  is  in  possession  under 
a  bond  fide  title  or  claim  to  title,  he  is  entitled 
oithor  to  r^uOTO  tb^  mittoriAls  or  tQ  Qbtaio 
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eompensBiioD  for  (he  value  of  the  building 
at  the  option  of  the  owner  ;  but  in  this  cnse 
tlie  defendant  did  not  hold  poesession  as  n 
b<m&  Jlde  parchHser.  On  the  contrary,  it 
has  been  found  hj  the  Courts  below  that  he 
knew  perfecttj  well  that  there  was  another 
claimant  to  the  estate,  and  knowing  this 
|bat  be  bought  fraudulently  from  Koonjoo 
lalk 

All  the  grounds  of  special  appeal  there- 
fore M\,  and  we  dismiss  the  appeal  with 
costs. 


the  20th  July  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  G.  G.  Paul, 
Judges, 

TnntrM  b^remonles— Sntang^lblo 

Case  No.  368  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya^  dated  the 
2Zrd  December  187 0,  reversing  a  decision 
of  the  Sudder  Moonsiff  of  that  District, 
dated  the  9th  May  1870. 

Jhommun   Pandey  (one  of  the  Defondauts) 
Appellant^ 

versus 

Dinoonath  Pandey   (Plaintiff)  Respondent, 

Baboo  Gopeenath  Banerjee  for  Appellant. 
Mr,  R,  T.  Allan  for  Bespondent. 

A  ^r(k  Hoha  BrcthmitM  or  right  to  officiate  at  funeral 
ceremonies  is  incapable  of  transfer. 

.  Jachson^  J, — It  appears  to  us  that  the 
special  appeal  in  this  case  must  succeed. 
That  which  the  plaintiff  sought  to  recover 
wns,*  as  found  by  the  Court  of  first  instance, 
a  thing  intangible  and  impalpable  ;  and  there 
■re  many  ways  in  which  the  case  mig'ht  be 
pnt  to  show  that  such  a  thing  as  the  alleged 
Hght  in   question   is  incapable  of  transfer. 


*  pQduession  of  Birth  Moha  Brahminy,  i .  e.,  a  right 
to  oflkUte  at  (Uneral  ceremonies, 


It  could  not  be  attached  and  sold  nor  could 
delivery  of  possession  be  given.  Therefore, 
the  Moonsiff  was  right  in  dismissioe  th^ 
suit,  and  the  decision  of  the  Subordinate 
Judge  which  reversed  that  judgment  waa 
wrong,  and  must,  so  far  as  the  special  ap- 
pellants are  concerned,  be  set  aside  with 
costs. 


The  21st  July  1871. 
Present : 


The  Hon'ble 


W.   Ainslie 
Judges, 


and  G.  C.  Paul, 


fiTidence  In  ezecntion— Mesne  profits 
—Rule  of  asBessment. 

Case  No.  140  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  24'Pergunnahs,  dated 
the  1th  November  1870,  affirming  an  or- 
der of  the  Sudder  Moonsiff  of  that 
District,  dated  the  9th  August  1870. 

Ealee  Debee  and  others   (Judgment-debtors) 
Appellants, 

versus 

Modhoo  Soodun  Chowdhry  and   others  (De- 
cree-holders) Respondents, 

Baboo  Oopendro  Chundcr  Bose  for 

Appellants. 

Baboo  Bhowanee  Churn  Dutt  for  Respond- 
ents. 

In  the  execution  of  a  decree  for  the  poaseasion  of  land 
if  it  is  found  that  the  boundaries  described  in  the  plaint 
are  no  longer  in  existence,  it  is  allowable  to  take  the 
evidence  of  witnesses  to  ascertain  their  former  posi- 
tion. 

• 

The  rule  for  the  assessment  of  mesne  profits  is  that 
the  right  of  the  true  owner  is  to  all  the  profits  of  the 
land,  and  not  merely  to  the  amount  of  the  cash  collec- 
tions, during  the  time  that  he  is  illegally  kept  out  of 
pos6e(>sion,  and  the  trespasser  must  be  held  responsible 
for  all  that  he  has  realized  and  receive  credit  ft^r  every 
thing  for  which  he  is  entitled  to  credit ;  such  as  rents 
paid  and  charffee  for  collection.  He  does  not  lessen  his 
respon:!ibility  by  remitting  rent  or  neglecting  to  make 
collections. 

Ainslie,  J.— The  contention  of  the  »pe- 
cial  appeliant  in  thie  case  is  founded  on  two 
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decisions  of  this  Court,  ooe  reported  in 
Volume  XII  of  the  Weekly  Reporter,  page 
99,  and  the  other  in  IX  Weekly  Reporter, 
page  445,  Civil  Ralings. 

The  first  objection  taken  is  that  the 
Court  below  cannot  in  execution  of  a  de- 
cree take  any  fresh  evidence  as  to  the 
boundaries  of  any  property  which  may  be 
the  subject  of  that  decree,  when  such  bound- 
aries are  not  capable  of  being  determined 
by  and  specified  in  the  language  of  the  de- 
cree itself. 

The  judgment  of  Sir  Barnes  Peacock  in 
Volume  XII  does  not,  as  I  take  it,  go  to  the 
extent  to  which  the  pleader  for  the  special 
appellant  would  wish  to  carry  it.  Sir  Barnes 
Peacock  in  that  case  says  that  the  plaintiff 
could  not  be  allowed  to  go  into  evidence  for 
the  purpose  of  contradicting  the  decree,  or 
for  the  purpose  of  ascertaining  in  the  exe- 
cution department  what  the  Judge  ought  to 
have  ascertained  in  the  trial  of  the  suit. 
But  he  certainly  does  not  lay  it  down  as  a 
rule  that  in  no  case  can  evidence  be  taken 
in  the  course  of  execution  proceedings. 

In  the  present  case,  we  see  from  the  re- 
port of  the  Ameen  that  some  boundaries 
which  were  described  in  the  plaint  as  con- 
sisting of  bhereesy  or  earthen  banks,  are  not 
now  in  existence,  and  that  he  had  to  ascer- 
tain their  former  position  by  taking  the 
evidence  of  witnesses.  If  this  is  not  allow- 
ed to  be  done,  it  is  quite  clear  that  a  defend- 
ant in  possession  would  in  any  similar  case 
be  able  to  defeat  a  decree  obtained  against 
him  by  simply  removing  any  landmarks  men- 
tioned in  the  plaint  for  the  purpose  of  de- 
fining the  boundaries  of  the  property  in 
suit. 

It  has  been  stated  before  us  by  the  special 
appellant  that  the  lands  in  plots  2,3,4  and 
12  are  not  the  lands  claimed  in  the  plaint, 
because  they  cannot  be  identified  by  the 
boundaries  therein  set  forth. 

We  find  that  the  description  of  the  bound- 
aries as  given  in  the  plaint  does  not  corres- 
pond with  the  boundaries  as  they  exist  at 
present ;  but  the  Courts  below  have  found 
that  the  lands  which  the  Ameen  made  over 
to  the  plaintifi  are  in  point  of  fact  the  lands 
which  formed  the  subject  of  suit,  and  with 
this  finding,  as  a  finding  of  fact,  we  cannot 
interfere  on  special  appeal. 

As  to  the  wassilat  ormesne  profits,  it 
is  contended  that  they  have  been  awarded 
Qn  a  principle  opposed  to  that  laid  down  in 


the  case  reported  in  Volume  IX  of  tbe 
Weekly  Reporter.  The  contention  is  that 
the  ruling  in  that  case  is  to  the  effect  that 
the  plaintifi*  is  to  recover  mesne  profits  with 
reference  to  the  mode  in  which  he  occupied 
the  lands  at  the  time  of  his  dispossession. 

For  my  part  I  think  that  this  is  exactly 
the  mode  in  which  the  Moonsiff  has  awarded 
mesne  profits  in  the  present  case.  He  fiod& 
that  the  plaintiff  sometimes  cultivated  the 
lands  himself  and  sometimes  through  ten- 
ants. In  the  absence  of  any  thing  to  show 
that  this  was  land  ordinarily  let  oat  to  a 
tenant,  he  has  given  the  plaintiff  the  benefit  of 
that  mode  of  holding  which  appeared  most 
profitable  to  him  ;  and  in  so  doing,  I  think  he 
only  did  justice  to  him  as  against  the  defendant 
who  was  a  mere  wrong-doer.  If  the  latter 
really  believed  that  a  larger  amount  had  been 
awarded  to  the  plaintiff  as  mesne  profits  thaa 
had  been  actually  obtained  by  himself  from 
the  land,  he  would  doubtless  have  brought 
forward  his  papers  and  accounts  to  show 
what  the  actual  yearly  out-turn  had  been. 

For  these  reasons,  I  would  dismiss  this 
appeal  with  costs. 

Pauly  7. — I  am  entirely  of  the  same  opi- 
nion. 

It  is  a  misconception  of  the  first  of  the 
case  cited  to  say  that  the  present  case  is 
governod  by  it.  In  that  case,  it  was  held— 
and  as  I  think  it  was  very  properly  held— 
that  you  cannot  make  a  fresh  case  by  taking 
evidence  in  execution  of  a  decree.  But  it 
was  not  intended  that  it  should  be  decided 
that  the  subject-matter  of  a  decree  was  not 
to  be  identified  by  all  proper  means. 

The  next  point  for  which  the  learned 
pleader  for  the  appellant  has  contended  is 
one  which  receives  some  support  from  the 
ruling  in  the  decision  referred  to  in  Volume 
IX  Weekly  Reporter,  and  I  agree  with  him 
that  having  regard  to  that  ruling,  it  is  some- 
what difficult  to  say  how  and  on  what  prin- 
ciple damages  are  to  be  assessed  and  awarded 
in  cases  like  the  present.  Having  said  this 
much,  I  will  not  argue  the  point  further. 
But  I  would  observe  that  the  case  in  IX 
Weekly  Reporter  is  an  exceptional  cose,  and 
the  circumstances  in  it  are  somewhat  pecu- 
liar and  therefore  we  must  not  hope  to  glean 
from  it  any  principle  which  can  assist  or 
guide  us  in  disposing  of  the  present  case. 
However  as  the  pleader  has  said  that  we 
ought  to  lay  down  some  definite  and  distinct 
rules  for  the  assessment  of  mesne  profits  in 
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cases  like  the  ooe   which  is  before   us  now, 
I  will  refer  to  a  case   which   is   reported   at 
page  203   of  Marshall's  Reports,    in   which 
it  is  laid  down  by  our  Officiating  Chief  Jus- 
tice with  remarkable  clearness  and  precision 
as  follows  :— **  The  right  of  the   true  owner 
*'  is  to  all   the   profits  of  the  land,  and   not 
'^  merely  to  the  amount   of  the  cash   collec- 
*'  tioQs  during   the  time   that  he  is   illegally 
"  kept  out   of  possession.     Indeed,    if  that 
'*  were  not  so,  tjie  rij;htful   owner  would  get 
'*  nothing  from  a  defendant  who   had   occu- 
'*  pied  and  cultivated  theiand  and  taken  the 
**  profit  of  it  with  his  own  hand.         ♦         ♦ 
'*  *        *         Again,   if  the   trespasser   has 
"  chosen  to  remit  rent  or   neglects  to   make 
"  the  collections,  so  that  the  rent  cannot  be 
**  recovered  by  the  rightful  owner  when   he 
''  regains  possession,  he  cannot  by  such  con- 
*' duct     lesson     his     responsibility.      This 
**  amounts  to  no  more  than   saying   that   he 
'*  cannot  in  fact,  by  giving  it  away  or  other- 
*'  wise,  dispossess  or  deprive  the  true  owner 
"  of  the  property  of  which  he   had    wrong- 
"  folly  possessed  himself." 

Now  this  is  a  correct  proposition  of  law 
pat  forward  in  very  simple  and  clear  lan- 
goage.  In  the  same  case  Mr.  Justice  Steer 
enunciates  the  rule  in  these  words  : — **  The 
**  great  principle  to  bear  in  mind  is  to  take 
"  from  the  debtor  every  fraction  which  he 
"  himself  realised,  and  to  give  credit  for 
"  every  thing  for  which  he  is  entitled  to 
"  credit  ;  such,  for  instance,  as  rents  paid  and 
"  charges  for  collection." 

Considered  from  the  point  of  view  dis- 
closed in  the  case  last  cited,  the  computation 
of  wassilat  need  not  be  attended  with  any 
difficulty. 

In  the  present  case,  I  would  observe  that 
it  is  a  good  and  wholesome  presumption  of 
law  to  presume  every  thing  agaiost  the 
wrong-doers  ;  and  the  evidence  in  the  case 
warrants  the  conclusion  arrived  at  by  the 
lower  Courts.  The  only  way  in  which  the 
efieot  of  the  evidence  which  has  been  adduc- 
ed by  the  plaintifi*  could  have  been  impaired 
or  met  would  have  been  by  the  production 
of  the  defendant's  books  and  account-pa- 
pers, and  can  I  believe  that  if  the  Ameen 
had  awarded  more  than  the  defendant  had 
actually  received  he  would  not  have  produc- 
ed his  collection  papers  and  accounts  ? 

When  an  individual  can  show  clearly  and 
distinctly  through  the  medium  of  matters 
Bach  aa   account-books  what  has   beeu  his 


actual  net  profits,  and  he  does  not  do  so, 
every  fair  presumption  arising  on  the  evi* 
dence  adduced  must  be  made  against  him. 

The  appellant's  pleader  argues  that  his 
client  is  entitled  to  some  consideration  at  our 
hands  owing  to  the  heavy  amount  of  wassi- 
lat decreed.  I  ask  what  consideration  is  a 
man  entitled  to  who,  having  evidence  in  his 
power  to  produce,  keeps  back  that  evidence  ? 
I  answer  none. 

For  these  reasons,  I  agree  with  my  learn- 
ed colleague  in  dismissing  the  appeal  with 
costs. 


The  21st  July  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 

Rent  In  excess     of  aaseta— Suit  bj 
Putneedar— Joriadiotlon. 

Case  No.  67  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Assistant  Commissioner  of  Man' 
bhoom,  dated  the  29th  December  1870. 

Rajah  Nilmouey   Singh  Deo  (Defendant) 
Appellant^ 

versus 

Sharoda  Pershad     Mookerjee    (Plaintifi) 
Respondent. 

Baboo s  Oopendro  Chunder    Bose  and  Bho* 
wanee  Churn  Dutt  for  Appellant. 

Baboos  Sreenath    Doss   and    Bipro    Doss 
Mookerjee  for  Respondent. 

There  being  a  deficit  in  the  assets,  a  putneedar 
brought  a  reffiilar  suit  against  his  zemindar  and 
obtained  an  abatement  of  jumma  to  the  extent  claimed. 
This  decree  was  confirmed  in  appeal.  The  zemindar, 
however,  instituted  a  suit  for  the  whole  rent  without 
deduction  and  obtained  a  decree  while  the  civil  suit 
of  the  putneedar  was  pending,  and  realized  the  sum 
decreed  by  execution  agaiust  immoveable  and  other 
properties  of  the  putneedar.  The  latter  then  sued  the 
former  to  recover  the  excess  rent,  with  interest,  realised 
in  these  executions. 

Held  that  this  suit  ought  to  have  been  brought  in 
the  Civil  Court. 
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Kempt  J, — The  defendant  in  this  case  is 
the  appellant.  The  plaiQtiff  obtained  a 
putBee  from  the  defendant  at  aa  annual 
jumma  of  rupees  6,720-15-14-2  cowries. 
It  appears  that  there  was  a  deficit  in  the 
assets,  and  to  obtain  a  remission  from 
the  jumma  to  the  extent  of  rupees  1,924-1-1 
cowrie  the  plaintifi  brought  a  regular 
suit  against  the  defendant  and  obtained 
a  decree  granting  an  abatement  or.  re- 
duction of  rent  to  the  above  extent.  This 
decree  was  confirmed  by  the  High  Court 
on  the  4th  of  September  1868  ;  but  the 
defendant,  the  zemindar,  sued  for  the 
whole  rent  of  1267  and  1268  without  giv- 
ing  the  plaintiff  any  deduction  on  ac- 
count of  the  deficiency  in  the  assets  and 
obtained  a  decree  wlule  the  suit  for  abate- 
ment in  the  Civil  Court  was  pending,  and 
in  execution  of  that  decree  the  defendant, 
the  zemindar,  recovered  rupees  9-4  annas 
by  the  sale  of  moveable  property  and 
rupees  5,500  out  of  the  sale  proceeds  of  the 
lot  brought  to  sale  by  him  in  September 
1867,  and  the  balance  that  remained  unsatis- 
fied was  deducted  on  the  21st  Assin  1276 
from  the  amounts  of  other  decrees  of  which 
the  plaintiff  took  out  execuiion  against  the 
Rnjah  defendant.  The  plaintiff,  therefore, 
alleging  that  the  Rajah,  the  defendant,  had 
unjustly  received  an  excess  of  rent  from 
bim  amounting  with  interest  to  the  sum  of 
rupees  8,388-13-10,  namely,  on  account  of 
the  year  1267,  principal,  rupees  1,911-12- 
15-1,  interest  realized  rupees  1,938-8-6,  or  n 
total  of  rupees  3,850-5-1-1  ;  and'  on  ac- 
count of  the  year  1268,Jrupees  1,924-1-1 
principal  and  interest  rupees  1,720-1-17,  or 
a  total  of  rupees  3,644-2-17-4,  making  a 
grand  total  of  rupees  7,494-7-18-2  cowries  ; 
to  which  must  be  added  the  interest  on 
this  total  amount  from  the  13th  of  Assin 
1275  to  the  10th  of  Assin  1277,  or  rupees 
894-5-16-2  ;  and  the  suit  is  therefore 
brought  to  recover  a  total  sum  of  rupees 
8,388-13-10. 

The  written  statement  of  the  defendant 
^as, — 1st,  that  the  suit  is  not  cognizable  by 
the  Eevenue  Court  ;  2nd,  that  the  suit 
being  brought  virttially  to  reverse  a  previous 
decision  of  the  Revenue  Court,  that  there- 
fore the  principle  of  res-adjudieata  applies  ; 
3i'd,  that  the  suit  is  barred  by  limitation 
under  Section  30  Act  X  of  1859 ;  and  on 
the  merits  with  reference  to  the  question 
of  interest  that  no  interest  ought  to  be 
awarded. 

The  lower  Court  has  given  the  plaintiff  a 
decree  in  full  with  costs  and  5  per  cent. 


interest.  On  the  question  of  jurisdiodoa, 
the  decision  of  the  lower  Court  is  a  very 
brief  one.  It  simply  alludes  to  a  preoedeot 
of  this  Court  and  holds  that  the  suit  is  ooe 
cegnizable  under  Act  X,  aud  witli  refereoM 
to  limitation  holds  that  the  suit  is  not 
barred. 

We  think  that  looking  to  the  rulings 
which  have  been  quoted  by  the  pleader 
for  the  appellant, — to  be  found  in  Yolame 
II,  Weekly  Reporter,  page  92,  Volume  X, 
page  4,  and  in  the  Gap  Number,  page  53,— 
that  the  Revenue  Court  had  no  jurisdiction 
in  this  case.  The  decision  which  has  been 
quoted  on  the  other  side  in  Volume  XI, 
Weekly  Reporter,  page  413,  was  a  refereace 
to  this  Court  by  the  Judge  of  the  Small 
Cause  Court  of  Eishnaghur.  In  that  case 
the  judgment  of  the  High  Court  was  deli- 
vered by  the  late  Chief  Justice  Sir  Baraei 
Peacock.  He  said  that  it  appeared  that 
the  Judge  had  no  jurisdiction  in  that  parti- 
cular case  ;  that  if  the  suit  did  lie  at  all,  it 
would  be  for  the  recovery  of  an  illegal  exac« 
tion  of  rent ;  and  that  the  suit  would  there- 
fore lie  in  the  Revenue  Court  and  bot 
elsewhere.  Now  in  that  suit  the  pottah 
was  before  the  Court  and  the  terms  of  the 
pottuh  and  kubooleut  are  set  forth  ia  the 
case  s<ibmitted  by  the  Small  Cause  Court 
of  Kishnaghur.  That  reference  referred  to 
a  case  in  which  the  land  fell  short  by  a 
considerable  amount  of  the  quantity  speci- 
fied in  the  lease.  There  had  been  a  verbal 
promise  that  a  reduction  should  be  made 
in  the  rent  for  any  such  deficiencies,  and 
there  had  been  a.  clear  breach  of  that  pro- 
mise, and  the  plaintiff  had  also  obtained  in 
the  Revenue  Court  a  decree  for  abatement 
of  rent  under  Act  X.  In  this  case,  the 
pottah  and  kubooleut  are  not  before  db, 
and  therefore  we  are  not  able  to  ascertain 
what  the  terms  were  on  which  this  lease 
was  granted.  It  appears  only  that  there 
was  a  deficiency  in  the  assets,  and  the 
plaintiff  obtained  a  decree  for  an  abatement 
of  rent.  This  suit  is,  therefore,  brought 
not  for  the  recovery  of  an  illegal  exaction 
of  rent,  but  for  the  refund  of  the  difference 
between  the  jumma  stated  and  the  assets 
which  were  established  on  enquiry,  that  is, 
for  the  refund  of  the  amount  paid  in  excess 
of  the  real  assets  of  the  estate  leased,  under 
a  decree  of  the  CiVil  Court.  Therefore, 
applying  the  rulings  in  Volumes  II,  X,  aud 
the  Gap  Number  of  the  Weekly  Reporter 
already  quoted,  we  think  it  clear  that  tliis 
suit  ought  to  have  been  brought  in  the  Cif  il 
Court.    It  is    not  necessary    for  us  Co  go 
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iii(f>  the  other  points  whether  the  suit  is 
barred  or  not :  that  question  will  he  decided 
if  the  plaintiff  tliiuks  proper  to  hring  a 
suit  in  the  proper  Court.  This  appeal  roust, 
tlterefore,  he  decreed  and  tlie  decision  of 
the  lower  Coort  reversed  with  costs. 


The  25th  July  1871- 
Present : 

The  Hon'hle  6.  C.  Paul  and  W.  Ainslie, 
Judges. 

Beba-beKewax— Xahomedait  liaw. 

Case  No.  246  of  1870. 

Regular  Appeal  from  a  decision  passed  hy 
the  second  Subordinate  Judge  of  24- 
PergunnaASf  dated  the  \Oth  August  1870. 

Solah  Bihee  (Pauper  Plaintiff)  Appellant, 

versus 

Keeran  Bibee  and  others  (Defendants) 
Respondents, 

Baboos    Omesh    Chunder    Banerjee   and 
Mohinee  Mohun  Roy  for  Appellant. 

Mr.  C.  Gregory  for  Respondents. 

A  Hebft-bel-Bwaz  diifers  from  an  out-and-out  sole  as 
irell  as  £roni  a  gift,  while  it  partakes  of  the  character 
of  bothf  and  if  supported  by  sufficient  consideration  is 
binding  under  the  fllahomedan  law  upon  the  heirs  of 
the  party  execatlng  such  deed. 

Pan/,  J, — In  this  case,  Solah  Bibee,  one 
of  the  daughters  of  Cheerunzebe  Khan,  sued 
for  her  share  in  the  property  of  her  deceased 
father  on  the  ground  that  her  father  died 
possessed  of  the  property  mentioned  in  the 
Bcliedole  annexed  to  the  plaint ;  and  that 
the  defendants  withheld  possession  of  her 
shtre  in  the  said  property.  The  defendants 
resisted  her  claim  upon  the  ground  that  her 
faiher  did  not  die  possessed  of  the  said  pro- 
rwty;  because  in  his  lifetime  on  the  12  h 
Srahon  1266  he  made  a  Heba-bel-ewaz  in 
favour  of  his  wife,  the  first  defendant,  and 
another  Heba-bel-ewac  in  favour  of  his 
thrpt>  grnnd-rhiidren  whose  father  had  died 
during  his  lifetime* 


Tlie  lower  Court  held  that  these  two  deeds 
were  proved  ;  and  that  the  property  men- 
tioned therein  should  be  excluded  from  that 
which  formed  the  property  of  the  deceased 
at  the  time  of  his  deaths  and,  therefore,  from 
the  subject-matter  of  inheritance  to  which 
the  plaintiff  was  entitled  to  succeed. 

Against  this  decision,  an  appeal  has  been 
preferred  to  this  Court  on  the  part  of  the 
plaintiff;  and  two  points  have  been  urged 
in  pupport  of  it.  Firstly,  it  is  said  that  the 
finding  of  the  lower  Court  as  to  the  genuine- 
ness and  authenticity  of  the  two  deeds  is 
not  correct ;  and  secondly,  it  is  contended 
that,  even  assuming  that  the  deeds  were 
genuine,  they  could  have  no  operation 
because  the  possession  of  the  property  was 
not  delivered  over  by  the  deceased  to  the 
respective  parties  in  whose  favour  the  deeds 
were  executed. 

On  the  first  poiot,  it  is  only  necessary  to 
say  that  we  consider  that  the  decision  of 
the  Subordinate  Judge  is  a  very  careful  and 
able  one.  He  believes  the  evidence  of  the 
witnesses  who  have  been  called  to  prove  the 
execution  of  the  deeds  ;  and  nathing  has 
been  said  in  the  argument  of  this  appeal  to 
make  us  distrust  that  evidence  or  to  induce 
us  to  think  that  the  finding  of  the  Subordi- 
nate Judge  upon  this  point  is  not  correct. 

There  is  one  specific  point  in  the  case  put 
forward  before  the  Court  with  great  inge- 
nuity and  a  certain  amount  of  ability  by 
Baboo  Omesh  Chunder  Banerjee,  namely, 
that  inasmuch  as  there  is  no  provision  in 
the  Heba-bel-ewnz  for  the  fourth  grand-son 
who  was  newly  born,  the  theory  of  the 
Subordinate  Judge  that  the  deceased  ances- 
tor executed  the  deed  with  a  view  to  make 
provision  for  his  grand-children  does  not 
hold  good.  But  whatever  strength  this  ar- 
gument may  possess,  it  is  not,  we  think,  of 
such  weight  as  to  justify  as  in  setting  aside 
the  well-considered  and  able  judgment  of 
the  Subordinate  Judge. 

Baboo  Mohinee  Mohun  Bov  who  followed 
Baboo  Omesh  Chunder  Banerjee  felt  the 
difiiculty  of  assailing  the  decision  of  the 
lower  Court  upon  the  facts  of  the  case,  and 
he  therefore  very  properly  confined  himself 
to  the  point  of  law,  vts.,  that  as  after  the 
execution  of  the  deeds  the  deceased  ancestor 
continued  in  possession  of  the  several  par- 
cels of  property  in  dispute,  the  deeds  must 
be  regarded  in  the  light  of  wills,  and  should 
not  be  held  to  operate  as  gifts  according  to 
Mahomedun  law  ;  and  further   that  if  thei'Q 
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had  been  aoy  disposition  of  property  under 
the  deeds  in  qaestion,  the  transaction  was 
merely  nominal  and  colorable,  and  could 
not  possibly  be  put  forward  to  deprive  the 
heirs  who  are  legally  entitled  to  succeed  to 
the  property. 

First  of  all  we  will  consider  whether 
this  was  a  colorable  transaction  or  not. 
Some  evidence  has  been  offered  to  prove 
that  the  ancestor  was  in  possession  of  the 
property  until  the  time  of  his  death,  and 
no  doubt  the  circumstances  of  the  ancestor's 
having  continued  to  remain  in  possession 
for  a  grreat  number  of  years  after  the  execu- 
tion of  the  deedR,  may  raiae  a  suspicion  as 
to  the  bona  fidei  of  the  transactions  ;  but 
that  is  not  the  complexion  of  this  case.  It  is 
no  where  suggested  that  the  transactions 
were  colorable.  The  case  is  one  in  which 
one  party  says  that  the  grand-father  never 
made  tliese  $;ifts  ;  and  the  allegation  on  the 
other  side  is  that  he  did  make  those  gifts. 
Now,  it  is  clear  that  the  father  of  these 
bojs  (the  grand-children)  died  in  the  life- 
time of  the  ancestor  ;  and  as  by  Mahomedan 
law  these  boys  would  not  be  his  heirs,  it 
may  very  well  be  that  the  deceased  thought 
it  proper  to  make  some  provision  for  them, 
80  that  on  his  death  they  might  not  be 
destitute.  Having  regard  to  the  natural 
affection  which  the  grand-father  had  to- 
wards his  grand-children,  and  bearing  in 
mind  that  the  deed  executed  in  their  favour 
recites  that  the  deceased  was  indebted  to 
their  deceased  grand-mother  in  a  large 
sum  of  money  in  ref^pect  of  her  dower,  it 
appears  to  us  there  is  sufficient  considera- 
tion on  the  face  of  the  deed  to  support  it  as 
a  Heba-bel-ewaz  under  the  Mahomedan  law. 
Similarly,  with  regard  to  the  deed  execut- 
ed in  favour  of  the  female  defendant,  there 
is  sufficient  on  the  face  of  it  to  support  it 
as  a  Heba-bel-ewaz.  Such  a  transaction  is 
different  to  an  out-and-out  sale,  and  it  is 
also  different  to  a  gift.  It  partakes  of  the 
character  of  both.  There  is  nothing  in  the 
dt*ed  about  the  management  of  the  property. 
It  is  clear,  therefore,  that  the  donor  must  have 
intended  to  remain  in  possession  during  his 
lifetime  for  the  benefit  of  his  grand-chil- 
dren and  their  mother.  It  is  sufficient  to 
say  that  these  documents  are  deeds  of  Heba- 
bel-ewnz  according  to  Mahomedan  law,  and 
as  there  is  no  contention  put  forward  against 
the  truth  of  the  recitals  made  therein,  we 
may  take  it  that  those  recitals  are  correct 
and  binding  upon  those  who  claim  through 
the  deceased. 


Under  these  circumstnnces,  and  having 
regard  to  the  decisions  reported  in  the  first 
Select  Reports,  page  31,  and  X  Weekly 
Reporter,  page  26,  Privy  Council  Rulings, 
we  consider  the  property  in  suit  passed  by 
virtue  of  these  documents  to  the  grand-sons 
and  their  mother  respectively.  Therefore, 
upon  the  whole,  we  are  of  opinion  that  the 
defendants  have  made  out  a  sufficient  case. 
But  inasmuch  as  the  deceased  ancestor  had 
been  in  possession  of  the  property  in  his 
lifetime,  it  may  be  said  that  the  plaintiif 
was  justified  in  bringing  the  suit.  Such 
being  the  case,  while  we  affirm  the  decision 
of  the  Court  below,  we  think  that  each 
party  should  pay  his  own  costs. 

The  Government  wfll  recover  the  stamp 
duty  from  the  plaintiff. 


The  25th  July  1871. 

Present  : 

The  Hon'ble  H.  V.  Baylcy  and  Dwarkanath 
Mitter,  Judges. 

Section  27  Act  VX  of  1871— Trans- 
fers-— Jarisdictlon. 

Case  No.  164  of  1871. 

Miseellafieous  Appeal  from  an  order  passed 
by  the  Officie^ting  Judge  of  Raj  shaky e, 
dated  the  21th  March  1871. 

Gujendro  Chunder  Sandyal,  Appellant^ 

versus 

Wooma  Moyee  Debia,  Respondent. 

Baboos  Mohinee  Mohun  Roy  and  Kashee 
Kant  Sein  for  Appellant. 

Baboo  Doorga  Mohun  Doss  for  Respondent. 

A  Judge  has  do  power  to  keep  a  case  on  his  own 
file  and  refer  the  witnesses  to  be  examined  some  br 
the  Moonsiff  and  some  hy  the  Subordinate  Jadj^B,  an^ 
then  to  decide  it  himself. 

Mitter^  J. — We  are  of  opinion  that  the 
proceediiisrs  held  hy  the  lower  Court  in  this 
case  are  altogether  illegul.  Ii  appears  that 
the  parties  produced  their  witoebses  before 
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the  Judge,   and   the   Judge  referred   them 
to  the  Subordinate  Judj^e   for   examination. 
Tlie  Subordinate  Judge   having   examined 
some    of    the    witnesses,    reported    to    the 
Judgfl  that  he  could    not   proceed    with  the 
examination   of  the  other   witnesses^   inas- 
mach    aa  the   sal-tamamee   or  end   of  the 
jpiir  for  annual  statements  had   drawn  near. 
The  Judge  then   ordered   the   Moonsiff  of 
tlie  district  to  examine  the   remaining   wit- 
nesses ;  and   it   is    upon    the    evidence   of 
witnesses    thus     taken,  partly    before    the 
Subordinate  Jud^e   and   partly   before  the 
MoonsiflT,  that    the    Judge    has   ultimately 
decided  the  case   rejecting   the  application 
made  to  him  by  the  applicant.  The  proceed- 
ings   held    by    the   Jud^e    are    altogether 
ansupported   by   law.      The    Judge    could 
have    transferred    the    case    either   to   the 
Moonsiff  or   the   Subordinate    Judge    with 
the  sanction  of  this  Court   under  the  provi- 
sions of  Section  27   Act  VI  of  1871,   but 
be  had  no  power  whatever  to  keep  the  case 
on  his  own  file   and   refer    the   witnesses  to 
be  examined,  some  by  the  Moonsiff  and  some 
by   the    Subordinate    Judge,   and    then    to 
decide  it   himself.     The  evidence   taken  in 
this  manner  can  never  lead  to  a  satisfactory 
decision,   and   it  requires   no   argument  to 
prove  that  such  evidence  is  not  even  legally 
admitflibte. 

We,  therefore,  quash  the  proceedings  held 
by  the  lower  Court  and  direct  that  Court 
to  try  the  case  de  novo  without  any  delay. 
An  English  precept  returnable  in  one  mouth 
to  issue.  The  costs  of  this  appeal  and  of 
the  lower  Court  will  abide  the  ultimate 
result. 


The  25th  July  1871. 
Present: 

The     Hon'ble    E.   Jackson    and  Onoocool 
Ch under  Mookerjee,  Judges. 

Snbaneeiiient    of  rent^Talookdar — 
Jarisdiction^aates. 

Case  No.  219  of  1870  under  Act  X  of  18o9. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Collector  of  Tipper  ah  y  dated 
the  50M  July  1870. 


Bowshun    Bibee  (one  of  the   Defendants) 
Appellant^ 

versus 

Ch  under    Madhub  Kur  (Plaintiff)  Respond^ 
ent. 

Baboo  Romesh   Chunder  Mitter  for  Appel- 
lant. 

Baboos  Kalee  Mohun  Doss,  Doorga  Mohun 
Doss  and  Rash  Beharee  Ghose  for  Re- 
spondent, 

A  sait  against  a  talookdar  for  arrears  of  rent  at  an 
enhanced  rate  woold,  ander  Act  X  of  1859,  lie  In  a 
Revenue  Court  even  though  it  were  not  brought  for  de- 
termi  nation  of  the  rate  of  rent  at  which  defendf«nt  should 
be  required  to  give  a  kubooleut. 

In  fixing  the  prevailing  rate  of  rent  of  a  talook  it 
is  an  error  to  strike  an  average  between  the  sUte- 
ments  of  witnesses  on  opposite  sides  :  the  proper  plan 
is  to  ascertain  on  which  evidence  reliance  can  be 
placed. 

Jackson^  /. — This  was  a  suit  for  enhanc- 
ed rent.  The  plaintiff  ulle$:ed  that  (he  de- 
fendant was  a  talookdnr  in  his  zemindnree  ; 
that  settlements  had  been  mnde  with  her  up 
to  the  ycHr  1277  ;  that  notice  had  beeu 
served  upon  her  for  enhauced  rent  for  the 
year  1278  ;  that  the  defendant  had  not  en- 
tered into  any  settlement,  and  therefore  this 
suit  was  preferred.  The  defendant  contest* 
ed  the  action  on  several  grounds.  Tiie  De- 
puty Collector  of  Tipperah  was,  however,  of 
opinion  that  the  plaintiff  was  entitled  to  an 
enhanced  rent  which  he  fixed,  on  the  grounds 
stated  by  him,  at  Rs.  3,625*4. 

The  defendant  has  appealed  from  this  de- 
cree,   . 

It  is  first  urged  for  the  defendant  that 
siich  a  suit,  not  being  a  suit  for  the  determi- 
nation of  the  rate  of  rent  at  which  the  de- 
fendant should  be  required  to  give  a  kuboo- 
leut, will  not  lie  in  the  Revenue  Courts.  It 
is  somewhat  late  to  urge  such  an  ohjection. 
Numerous  suits  of  this  description  have  been 
preferred  in  the  Revenue  Court  since  the 
passing  of  Act  X  of  1859.  It  is  in  fact  a 
suit  for  arrears  of  rent  at  au  enhanced  rate. 
It  has,  therefore,  been  properly  brought  in 
the  Collector's  Court. 

It  is  then  said  that  the  ground  upon  which 
the  enhanced  rate  is  demanded  has  not  been 
proved.  That  ground  is  that  it  is  the  cus- 
tom upon  which  the  rents  of  this  talook  and 
biinilai  talooks  have  been  fixed  to  ascertnia 
liie  rate  of  rent  which  is  paid  for  the  differ- 
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ent  descriptions  of  lands  in  the  talook,  and, 
allowing  a  deduction  for  all  lakhernj  lands 
and  20  per  cent,  for  the  talookdar's  pro- 
fits and  collection  charges,  to  fix  the  ba- 
lance as  the  rent  of  the  zemindar.  It  is 
stated  that  there  is  no  proof  that  only  20 
per  cent«  is  deducted  on  this  latter  account. 
But  we  find  that  the  dowls  of  settlement 
given  by  the  defendant  in  former  years  pro- 
ceed upon  this  calculation.  In  each  of  them 
a  deduction  is  made  of  20  per  cent,  in 
favor  of  the  talookdar  on  account  of  his  pro- 
fits and  collection  expenses,  and  the  remain- 
der is  declared  to  be  the  rent  payable  to  the 
zemindar. 

But  it  is  contended  that  there  is  no   evi- 
dence  upon  the  record  from  which  it  can  be 
ascertained  what  amount  is  actually  paid  by 
the  ryots  on  the  estate  ;  that  the  evidence  as 
to  the  prevailing  rate  which  is   given  by  the 
witnesses  for  the  plaintifi*  and  the  defendant 
IB  confiicting  ;  and  that  the  Deputy  Collector 
has    been    wrong   to   strike   an  average  rate 
between  the  statements  of  the  one  side  and  of 
the  other.     There  is  certainly   some  difficul- 
ty upon  this  point.     The  proper  course  for 
the  plaintiff  to   have   adopted   would  have 
been  to  require  the   defendant   to   produce 
the  zemindaree  papers  of  his  office   to  prove 
what  was  the  amount  actually  collected  from 
the  ryots.     For  the  plaintiff  we  are  told  that 
such  papers  are  in  the  possession  of  the   de- 
fendant, and  that  if  the   defendant  wished  to 
have   the   calculation   based  upon  them  she 
might  have  produced  them.     But  it  is   clear 
ihat   the   defendant    was  not  called  upon  to 
produce  these  papers,  and  it   is  not  probable 
that  the  defendant  would  of  her  own  accord 
assist  the  plaintiff  to  enhance  her  rent.     We 
Lave  considered  the  evidence  which  has  been 
offered  upon  both  sides  as  to   the   prevailing 
rate  of  rent,  and  agree   with   the  appellant 
that   the  Deputy  Collector  has  been  in  error 
in  striking  an  average  between  the  witnesses 
on  both  sides.     His  proper  plan  was  to   as- 
certain upon  which  evidence  reliance   could 
be   placed.     But   the   evidence   itself  even 
of  the  plaintifi^s  vritnesses  is   of  that   inde- 
terminate description  that   it   is  impossible 
to    ascertain    from    it  what  is   the   exact 
amount   paid   by   each   class    of    ryots   for 
the  lands   they  cultivate   and  dwell   in.     It 
seems  to  have   been   admitted   in  the   lower 
Court  that  a  large  quantity   of  uncultivated 
land  has  been  brought  into   cultivation  since 
the  last  settlement  was   entered   into.     And 
there  is  some  evidence  proving  that  a  higher 
rate  of  rent  for  cultivated  lands  has  been  de- 
nmudvd  fium  the  ryots  since  that  seiticmtut. 


It  is  in  eridence  also  that  the  talook  of  tke 
defendant  extends  only  to  10  auuas  of  tke 
lands  comprised  in  the  talook,  and  that  the 
remaining  6  annas  of  the  lands  constitate  a 
separate  talook,  the  rent  of  which  in  an  en- 
hancement suit  was  fixed  at  rupees  1,600. 
The  lands  of  the  two  talooks  are  ijmalee, 
each  talookdar  obtaining  his  share  of  the 
rent  of  the  ryot  in  the  proportions  of  6 
annas  and  10  annas.  We  think  that  ths 
evidence  in  this  case  sufficiently  bears  out 
that  the  lands  are  paying  the  enhanced  rent 
which  was  in  that  suit  decreed  against  the 
talookdar  who  h  olds  the  land  ijmalee  with 
tllie  defendant.  The  settlement  with  that 
talookdar  was  entered  into  some  years  ago, 
and  there  is  no  assertion  that  it  has  been 
found  to  be  unfair  or  inequitable  or  such  u 
he  cannot  or  does  not  pay.  In  the  absence 
of  certain  evidence  of  what  the  actual  re- 
ceipts from  the  talook  amount  to,  we  ibink 
that  the  proper  course  is  to  require  the  de« 
fendant  to  pay  an  amount  of  rent  equivalent 
to  that  which  is  paid  by  her  co-talookdar. 

We,  therefore,  modify  the  decision  of  the 
Deputy  Collector  and  decree  to  the  plaiatitf 
a  rent  of  rupees  2,500  for  the  year  1278, 
with  interest  at  12  per  cent,  from  the  date 
on  which  the  suit  was  determined  by  the 
Deputy  Collector  to  the  date  on  which  It  is 
paid. 

Looking  to  all  the  circumstances  of  this 
case,  we  direct  that  each  party  shall  pay  his 
and  her  own  costs. 

An  objection  has  been  taken  against  a  de- 
cree being  passed  in  this  case  for  the  rent  of 
the  whole  talook  against  Rowshun  Bibee,.on 
the  ground  that  one  Moonshee  Hossein  Alt 
is  the  proprietor  of  1  anna  11  gundah  1 
kaug  2  dunt  share.  But  there  Is  no  evi« 
dence  to  prove  that  he  is  the  registered 
owner  of  that  share  or  that  he  has  paid  rent 
separately  for  that  share  to  the  zemindar. 
The  decree  must,  therefore,  stand  agaiuit 
Bowishun  Oibec  and  sgaiu9t  h«r  9Xw^ 
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The  25th  JuJj  1871- 

Prenni : 

The  Hou'ble  H.  Y.  Bajley  and  Dwaikaoath 
Mitter,  Judges* 

Blndoo  law— Adoption-*  Gnstom. 

Case  No.  227  of  1870. 

Regular  Appeal  from  a  decision  paned  by 
the  First  Subordinate  Judge  of  Gya^ 
dated  the  \9th  September  1870. 

LochmuB  Lall    (Defendant)  Appellant^ 

versus 

MoiiQD   Lall    Bhaja    Gnjal   and  another 
(Platntiffis)  Respondents* 

Baboos  Unnoda  Per  shad  Banerjee,  Kalee 
Prosunno  Dutt  and  Mohinee  Mohun  Roy 
for  Appellant. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Chunder  Madhub  Ghose  for   Respondents. 

The  performance  of  the  pvirestee  jag  U  essential 
to  the  validity  of  an  adoption  in  the  Duttaka  form, 
It  least  among  the  three  superior  castes. 

The  consent  of  the  party  adopted  is  essential  to  the 
falidity  of  an  adoption  in  the  Kritima  form. 

Aoeording  to  Hindoo  law,  in  order  that  a  custom 
may  have  the  force  of  law  it  most  be  shown  to  have 
existed  from  time  immemoriaL 

Milter^  J. — The  facts  of  this  case  are 
fully  set  forth  in  the  order  of  remand  of 
this  Court,  dated  22ud  June  1870.*  We 
therefore  think  it  unnecessary  to  repeat 
them  here. 

The  first  qaestioti  we  have  to  determine 
is  whether  the  adoption  relied  upon  by  the 
defendant  is  legally  valid  or  otherwise. 

We  are  of  opinion  that  tliis  question 
ought  to  be  answered    in    the  negative. 

The  defendant  has  produced  no  evidence, 
oral  or  documentary,  to  prove  the  permission 
alleged  to  have  been  given  by  the  husband 
of  his  adoptive  motlier,  nor  has  he  given 
any  proof  whatever  of  the  performance  of 
tlie  putresteejag,  which  is  essential  to  the 
validity  of  an  adoption  in  the   Duttaka  form, 


♦  H  W.  K.,  p.  78. 


at  least  among  the  three  superior  castes  to 
one  of  which  he  belongs.  It  is,  therefore, 
clear  that  the  title  set  up  by  him  must  fail 
according  to  the  ordinary  rules  of  Hindoo 
law  applicable  to  the  subject. 

It  has  been  argued,  however,  that  the 
mode  of  adoptioji  resorted  to  in  this  case 
is  the  customary  mode  prevailing  among 
the  Gayals,  the  class  to  which  the  parties 
admittedly  belong  ;  and  as  immemorial  cus- 
tom has  under  the  Hindoo  Shasters  the 
full  force  of  law,  the  Court  is  bound  to 
recognize  the  adoption  as  valid. 

We  are  of  opinion  that  there  is  no  satis- 
factory proof  of  the  existence  of  any  such 
custom.  The  witnesses  examined  by  the 
defendant  speak  to  no  less  than  four  differ- 
ent customs ;  but  their  evidence  is  too 
vague  and  unsatisfactory  to  be  relied 
upon. 

In  the  first  place,  it  is  impossible  to  make 
out  from  their  depositions  whether  the 
diiferent  customs  referred  to  by  them  pre- 
vail in  different  Gayal  families,  or  whether 
they  prevail,  each  and  all  of  them,  among 
the  whole  tribe  of  Gayals.  In  the  former 
case,  there  is  no  evidence  whatever  to  prove 
that  the  mode  of  adoption  resorted  to  in 
this  case  was  the  customary  mode  prevailing 
in  the  family  of  the  adoptive  mother  of  the 
I  defendant,  and  in  (he  latter  case  the  custom 
relied  upon  would  be  altogether  wanting 
in  that  element  of  certainty  and  continuity 
which  is  absolutely  essential  to  its   validity. 

la  the  next  place,  it  is  clear  that  these 
so  called  customs  are  all  of  them  opposed  to 
the  positive  injunctions  of  the  Hindoo  law, 
and  the  Court  is  therefore  bound  to  require 
their  existence  to  be  proved  beyond  all 
reasonable  dOubt  before  it  acts  upon  them 
as  having  the  force  of  law.  No  such  proof 
has  been  given  in  this  case.  The  oral 
evidence  is  extremely  vogue  and  meagre, 
and  the  only  document  produced  coneists 
of  a  very  recent  decision  of  the  Judge  of 
Gya  which  does  not  appear  to  have  been 
passed  after  a  strictly  judicial  enquiry. 

Again,  according  to  Hindoo  law,  in  order 
that  a  custom  may  have  the  force  of  law, 
it  must  be  shewn  to  have  existed  from  time 
immemorial.  The  evidence  is  singularly 
defective  ou  this  point.  No  cases  of  ancient 
adoption  have  been  mentioned  by  the  wit- 
nesses, and  although  two  of  them  have 
generally  stated  that  the  customs  deposed  to 
by  them  have  beoo  in  existence  siuce   the 
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dawD  of  their  reason,  we  are  by  no  means 
prepared  to  place  any  reliance  upon  such  a 
▼ague  statement,  wholly  unsupported  by 
details  to  test  its  truth.  We  may  further 
remark  that  the  decision  of  the  Jud^re  of 
Gya  is  altogether  silent  on  the  lenj?th  of 
time  for  which  the  customs  refeiTed  to 
therein  have  been  in  existence. 

It  has  been  further  argued  that  the 
Court  is  bound,  at  any  rate,  to  recognize 
the  adoption  set  up  by  the  defendant  as  a 
Kritima  adoption.  This  objection  also  is 
of  no  force  whatever.  It  was  never  raised 
in  the  Court  below,  and  it  is  clear  from  the 
concluding  paragraphs  of  the  defendant's 
own  written  statement  that  this  was  not 
the  case  he  intended  to  rely  upon.  More- 
over, there  is  no  proof  whatever  that  the 
defendant  was  a  consenting  party  to  the 
adoption,  and  it  is  a  settled  rule  of  Hindoo 
law  that  such  consent  is  essential  to  the 
validity  of  an  adoption  in  the  Eritima 
form. 

Holding,  therefore,  that  the  title  set  up 
by  the  defendant  absolutely  fails,  it  is 
unnecessary  to  express  any  opinion  on  the 
other  point  which  was  raised  before  us  in 
the  course  of  the  argument,  namely,  whe-  , 
ther  the  property  inherited  by  Inder 
Koonwur  from  her  brother  became  her 
streedhun  under  the  Hindoo  law  adminis- 
tered in  the  Benares  school  ;  for  the  plaintiff 
would  be  entitled  in  our  view  to  succeed  to 
that  property,  whether  as  the  nearest  heir 
of  Inder  Koonwur's  brother  or  even  as  that 
of  Inder  Koonwur  herself,  the  defendants 
being  in  no  way  related  to  either  of  those 
individuals. 

For  the  above  reasons,  we  dismiss  this 
appeal  with  costs. 


The  26th  July  1871. 

Present : 

The  Hon'ble  E.  Jackson   and  Onoocool 
Chunder  Mookerjee,  Judges. 

aefflstration --mules  by&egrlstrar  O-e- 
neral— Section  80  Act  ZZ.  1866 — 
Oonstruotion  of  Section  30— XSxeoa- 
tanta. 

In  the  matter  of 

Ram  Chunder  Biswas,  Petitioner. 

Baboo  Huree  Mohun  Chuckerbutty  for 
Petitioner. 

Section  80  Act  XX  of  1866  in  no  way  empowered 
the  Registrar  General  to  pass  any  rule  directing  by 
what  par^cular  description  of  evidence  a  person  pro- 
ducing a  deed  to  be  r^fistered  shall  prove  his  right 
to  have  it  registored;  nor  could  it  empower  him  to 
foune  a  special  law  different  from  the  ordinary  Uw 


of  evideuce  as  to  what  fact  shall  be  proved   by    oral 
and  what  by  documentary  evidence. 

Where  all  the  executants  of  a  deed  admit  before  the 
Rej^istrar  General  that  they  have  executed  the  deed, 
that  officer  has  nothing  to  do  with  the  recitals  of  the 
deed,  or  with  its  possible  operation  as  regards  third 
parties,  e.  g.^  a  minor  whose  rights  are  reserved  ia  the 
deed. 

The  representative,  assign  or  agent  mentioned  ia 
Section  86  means  the  representative,  assign  or  agent  of 
one  of  the  executants  of  the  deed. 

Jackson,  J. — This  is  an  application  to 
this  Court  to  enforce  the  registration  of  a 
certain  deed  of  sale,  the  registration  of  which 
was  iu  the  first  instance  refused  by  the  Sub- 
Reoristrar  of  Sylhet,  and  subsequently  vir- 
fually  refused  by  the  Judge  of  Sylhet.  In 
fact  the  Judge  ordered  its  registration,  but 
upon  receiving  a  communication  from  the 
Registrar  General,  the  Judge  replied  that 
he  had  been  in  error  in  passing  the  order 
for  registration  and  that  the  Registrar  was 
at  liberty  to  decline  carrying  out  the  or- 
der. 

There  seems  to  us  to  be  absolutely  no 
reason  whatever  for  refusing  to  register  the 
document.  It  was  a  deed  of  sale  purporting 
to  be  executed  by  three  persons  for  them- 
selves and  by  one  of  those  three  on  behalf 
of  a  minor  whose  guardian  he  alleged  him- 
self to  be.  The  deed  alludes  to  the  guardian 
who  shall  be  personully  responsible  for  all 
damages  iu  case  of  such  refusal. 

The  Registrar  refused  to  register  this 
deed  of  sule,  because  the  alleged  guardian 
of  the  minor  did  not  produce  the  appropri- 
ate legal  document  to  prove  that  he  was  the 
guardian  of  the  minor,  in  accoi'dance  with 
rule  44  of  the  rules  framed  by  the  Registrar 
General  under  Section  80  Act  XX  of  1866. 
That  Section  gives  power  to  the  Registrar 
General  to  frame  from  time  to  time  rules 
consistent  with  the  Act  for  different  pur- 
poses, and  amongst  other  rules  for  regulating 
the  proceedings  of  the  Registrars  and  Sub- 
Registrars  under  him,  and  declares  that  the 
rules  so  framed  shall,  after  approval  by  the 
Local  Goverment  and  publication,  have  the 
same  force  as  if  they  were  contained  in  the 
Act.  Rule  44  of  these  rules  lays  down  that 
the  right  to  appear  by  the  guardian  of  a 
minor  as  the  representative  of  such  minor 
shall  be  proved  by  the  appropriate  le»al 
document,  and  the  context  would  show  that 
it  is  not  sufficient  that  the  fact  of  his  being 
the  guardian  shall  be  proved  by  any  other 
evidence.  The  Judge,  considering  that  this 
rule  is  a  portion  of  the  Act,  has  declioed 
to  direct   registration  of  the  d^ed  became 
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the  appropriate  legnl  docunaent  has  uot  been 
produced. 

It  Beems  to  me  that  the  80th  Section  in 
no  wny  empowered  the  Registrar  General 
to  pass  any  rule  directino:  by  what  particular 
description  of  evidence  a  person  producing; 
a  deed  to  be  registered  shall  prove  his  right 
to  have  it  registered.  The  description  of 
rule  which  is  alluded  to  in  the  80th  Section 
is  evident  from  the  special  clauses  of  that 
Section,  viz.,  rules  for  the  custody  of  books 
and  destruction  of  papers  and  the  language 
to  be  used,  holidays  to  be  observed,  &c,,  &c., 
and  generally  for  regulating  the  proceedings 
of  the  Registrars  and  Sub-Registrars  under 
him.  This  final  clause  must  be  held  to  al- 
lude to  matters  of  the  same  description  as 
are  mentioned  in  the  above  clauses.  It  can- 
not empower  the  Registrar  General  to  frame 
a  special  law  different  from  the  ordinary  law 
of  evidence  in  force  in  all  the  Civil  Courts 
of  the  country  as  to  what  particular  fact 
shall  be  proved  by  oral  and  what  by  docu- 
mentary evidence.  The  guardian  of  a  minor 
can  institute  a  civil  suit  in  behalf  of  a  minor 
without  any  appropriate  legal  document. 
He  is  of  course  required  to  prove  that  he  is 
the  guardian  of  the  minor,  if  there  is  any 
dispute  upon  the  point.  But  the  fact 
can  be  proved  by  oral  as  well  as  docu- 
mentary evidence.  Every  guardian  in  this 
country  is  not  expected  to  hold  documentary 
evidence  to  prove  that  he  is  the  guardian  of 
a  minor.  A  fnther  is  the  guardinn  of  hi^ 
own  children,  but  he  does  not  hold  document- 
ary evidence  to  prove  the  fact.  A  father 
would  be  allowed  to  sne  on  behalf  of  his 
children  without  any  legal  document.  It  is 
remarkable  that  he  cannot  execute  any 
deed  in  their  behalf  without  a  legal  docu- 
ment to  prove  that  he  is  their  guardian. 
The  refusal  to  register  in  reality  amounts  to 
a  refusal  to  allow  him  to  execute  any  deed,  in- 
asmuch as  the  deed  is  invalid  without  registry. 

We  think,  then,  that  rule  44  of  the  rules 
passed  under  Section  80  A<:t  XX  of  1866 
layiogdown  by  what  evidence  a  guardian  shall 
prove  that  he  is  the  guardian  of  a  minor  is  a 
rule  beyond  the  authority  of  the  R^'tfistrar 
Gi*neral  to  pass  under  that  Section.  It  is  not 
a  rule  merely  regulating  the  proceedings 
of  RegistrurH  and  Sub-Regisirurs,  but  it  is  a 
rule  setting  aside  the  ordinary  rule  of 
evidence  which  is  the  law  of  the  country. 
It  follows  that  the  rule  has  no  force. 

We  are  of  opinion  that  the  Judge  of  the 
District  Court  is  bound  to  direct  the  regis- 
tratiou    of  this   deed  no twiths landing    this 


rule,  if  the  guardianship  of  the  minor  is  prov- 
ed before  him. 

I  agree  also  with  my  learned  colleague 
that  in  the  present  instance,  as  all  the  three 
executants  of  the  deed  had  admitted  that 
they  had  executed  the  deed,  and  as  the  rights 
of  the  minor  were  distinctly  reserved  in  it, 
there  was  no  necessity  for  any  further  en- 
quiry as  to  whether  one  of  the  executants 
was  the  guardian  of  the  minor  or  not. 

We  think  that  the  Judge  should  carry  out 
his  original  order  directing  that  the  deed 
in  question  shall  be  registered. 

Mookerjecy  J.^-1  am  also  of  the  same  opi- 
nion. I  wish  merely  to  add  that  as  all  the 
parties  to  the  deed  in  question  by  whom  it 
purports  to  have  been  executed  had  appear- 
ed before  the  Registrar  and  admitted  the  exe- 
cution of  the  deed,  the  Registrar  to  whom 
the  same  was  presented  for  registration  had 
nothing  whatever  to  do  with  the  recitals  of 
that  deed  or  with  its  possible  operation  as 
regards  parties  who  do  not  purport  to  exe- 
cute it  and  who  must  therefore  be  considered 
as  third  parties. 

If  the  Registrar  finds  that  all  the  execu- 
tants of  the  deed  admit  the  execution,  his 
duty  is  clear,  that  is,  he  must  register  the 
deed. 

In  this  case  the  parties  who  actually  exe- 
cuted the  bill  of  sale  were  three  in  number^ 
RamKantDeb,  JoogulkishoreDeb,  and  Kalee 
Nuth  Deb.  These  three  executants  had 
appeared  before  the  Registrar  and  admitted 
the  fact  of  the  execution.  I  think,  there- 
fore, the  Registrar  was  bound  to  register 
the  instrument.  He  was  uot  competent  to 
inquire  whether  any  other  person  than  those 
who  purport  to  execute  it  is  or  is  uot  bound 
by  it. 

In  the  body  of  this  deed  one  of  the  exe- 
cutants conveys  not  only  his  share  but  the 
share  of  his  minor  brother  in  the  property. 
The  executants  then  covenant  that  if  the 
minor  coming  of  age  dispute  the  sale  of  his 
share,  Kulee  Nath  and  others  will  pay  to 
the  purchaser  a  certain  sum  of  money  as 
damages.  The  recital  cannot  bind  the  minor 
who  has  not  executed  the  deed.  He  is  in 
no  way  afiected  by  the  registration,  because 
the  deed  on  the  face  of  it  does  not  appear 
or  profess  to  have  been  executed  by  him. 

Section  36  of  Act  XX  of  1866.  enacU 
that  **  no  document  shall  be  registered  under 
''  this  Act  unless  the  persons  executing  such 
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<<  documeat  or  their  repreBeatalives,  asaigns 
*^  or  agents  authorized  as  aforesaid,  appear  be- 
'<  fore  the  registering  officer.  He  shall  there- 
*'  opoQ  inquire  whether  or  not  such  docament 
"  was  executed  by  the  persons  by  whom  it 
**  purports  to  have  been  executed,  and  in 
**  the  case  of  any  persons  appearing  as  a 
*'  representative,  assign  or  agent,  satisfy  him- 
<<  self  of  the  right  of  such  person  so  to  ap- 
•<  pear/' 

In  this  case  the  docament  does  not  jmr» 
port  to  have  been  executed  by  the  minor 
Redoy  Chander  Deb,  and  no  person  there- 
fore is  required  to  appear  before  the 
Registrar  as  his  representative,  assign  or 
agent.  The  deed  purports  to  have  been  exe- 
cuted by  three  persons,  and  all  those  three 
persons  had  appeared  personally  before 
the  Registrar  and  admitted  the  execution 
of  it. 

The  representative,  assign,  or  agent  men- 
tioned in  this  Section  appears  to  me  to  mean 
the  representative,  assign,  or  agent  of  the 
party  who  ia  one  of  the  executants  of  the 
deed. 

A  man  may  execute  a  deed  and  state  in 
it  that  he  is  selling  his  portion  of  the  pro- 
perty as  well  aa  the  portion  of  another 
individual  to  whom  he  stands  in  a  fiduciary 
relation,  but  only  signs  his  name.  What 
the  Registrar,  I  think,  is  required  by  law 
to  inquire  in  such  a  case  is  whether  the 
deed  is  executed  by  that  person  or  not. 
He  has  no  business  to  inquire  what  actually 
passes  or  should  pass  under  such  a  document, 
or  whether  the  interest  of  any  third  person 
is  affected  by  it.  He  cannot,  I  apprehend, 
assume  the  functions  of  a  Civil  Court  and 
inquire  into  the  possible  effect  or  operation 
of  such  a  document.  If  the  minor  coming 
of  age  choose  to  dispute  the  right  of  his 
brother  to  sell  his  share  of  the  property, 
and  question  also  his  right  to  be  his  guar- 
dian, the  Civil  Court  may  require  the 
alleged  guardian  to  prove  his  authority. 
But  no  precise  nature  of  the  evidence 
which  would  be  then  required  to  substan- 
tiate the  fact  of  the  guardianship  is  laid 
down  in  any  law.  The  Civil  Court  is  compe- 
tent to  be  satisfied  by  oral  testimony  if  it 
believes  that  evidence  and  to  say  on  the 
Birength  of  it  simply  that  the  brother  was 
the  legal  or  natural  guardian  of  the  minor. 

The  Registrar  General  is  not  competent 
to  prescribe  rules  of  evidence  for  the 
guidance    of   the    Civil    Court.      I  think, 


therefore,  that  the  Registrar  General  is 
wrong  in  laying  down  that  only  *'  appro- 
priate legal  documents"  can  be  adduced  to 
prove  a  guardianship.  I  am  also  of  opiuioa 
that  under  Section  80  of  the  RegistrnUon 
Act,  the  Registrar  General  was  not  cempe- 
feut  to  lay  down  any  rule  of  evidenoe  and 
direct  his  subordinates  and  the  District 
Judge  to  obey   his  law   of    evidence. 

I  would  agree  in  holding  that  in  this  case 
the  Registrar  as  well  as  the  Judge  was 
wrong  in  refusing  to  register  the  deed  which 
they  were  bound  to  register. 

The  effect  of  the  refosal  to  regisier  would 
make  this  deed  inadmissible  in  evidence  in 
any  Court  of  Justice.  The  consequeace 
in  the  present  case  would  be  that  tboo^ii 
the  three  executing  parties  admit  the  doe 
execution  of  the  bill  of  sale  by  them,  the 
petitioner  would  be  deprived  of  the  benefit 
of  his  purchase  even  from  them.  This  it 
manifestly  unjust  and  against  the  object 
and  provision  of  the  Registration  Law. 


The  26lh  July  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A^  Glover, 
Judges. 

**  Smnmajry**  proceeding*— Sectton  22 
▲otZXV.  1859— Xilmltatloii. 

Case  No.  133  of  1871. 

MiseeVaneous  Appeal  from  an  order  past* 
ed  hy  the  Judicial  Commissioner  of 
Chota  Nagpore,  dated  the  Zrd  February 
1871.  affirming  an  order  of  the  Deputy 
Commissioner  of  Hazareebagh^  dated  the 
22nd  July  1871. 

TekayetRoop  Mungul  Singh  (Judgment- 
debtor)  Appellant^ 

versus 

Tekayet  Chooramnn  Singh  (Decree*holder) 
Respondent. 

Bahoo  Kalee  Kishen   Sein  for  Appellant. 

Baboo    Chunder    Madhuh   Ghose  for   Re- 
spondent. 

A  Jndgment-oreditor  baviog  in  ezacntion  taken  pet- 
session  of  lands  io  excess  of  his  decree,  ob|ee^oa  vti 
raised  and  a  case  instituted  in  which  a<y^c'^<A  ^*' 
made  in  fa?or  of  the  j advent-debtor ;  the  order  for 
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restoratioa  of  the    excess  laod    being    confirmed    in 
appeal. 

Hkld  ttat  this  order  was  not  a  summary  one  within 
|bf  ^e«ning  of  3ectioa  22  Act  XIV  oi  1869,  and  that  an 
application  for  its  execution  was  governed  by  the  three 
ftm'  Umittttioii. 


Kmp,  J.— Wb  thiuk  that  this  appeal  in«§t 
1)9  di8iais8«<}.  The  qaeetion  before  ds  ia  wb«r 
tber  Section  22  of  Act  XIV  of  1859  applies 
to  this  case  or  not.  It  appears  that  the  deoree- 
bolder,  respondent,  was  jud^ent-debtor  in  a 
d^eree  obtained  by  the  gpeoial  appellant.  In 
ezecatioQ  of  that  decree  the  special  appellant 
took  possession  of  lands  in  excess  of  his 
decree.  On  an  application  by  the  special 
rstpondeuiy  objecting  to  these  proceedioga  on 
the  part  of  the  decree-bolder,  a  case  was  in- 
siitated  and  it  was  found  that  the  decree-hold« 
er  had  taken  in  execotion  lands  in  excess 
of  Ibose  covered  by  the  decree,  and  there 
was  therefore  an  adjudication  ia  favor  of 
the  jadgment-debtor,  special  respondent  be- 
ibre  OS,  in  January  1867,  ordering  the  re- 
StOffttioo  of  the  excess  landa  so  taken,  aid 
this  order  wes  oon firmed  oa  appeal  up  to 
Ais  Court,  the  decree  of  the  High  Court 
being  passed  in  September  1868.  It  is  now 
emteiided  that  the  present  applieatiou  is 
barred,  because  the  order  wag  passed  more 
than  one  year  next  preceding  the  date  of 
the  applicatioti  for  such  execution. 

Both  Courts  have  found  that  the  applica- 
iba  was  in^  time.  On  referring  to  a  deci- 
sion to  be  found  in  Volume  V,  Bengal  Law 
Beports,  page  162,*  in  which  several  cases 
were  referred  to,  and  in  which  the  Chief 
Justice  delivered  the  judgment  of  the  Full 
Bioefa,  il  was  held  that  it  waa  very  diftculi 
to  lay  down  any  clear  rule  as  to  the  meaning 
of  the  word  **  summary;"  but  in  that  case 
before  the  Full  Bench  it  was  held  that  it 
was  impossible  to  say  that  the  proceeding  in 
that  case  was  a  summary  one  within  the 
meaning  of  Section  22,  inaemuch  as  it  was 
an  order  made  by  a  Court  in  the  exercise  of 
its  jurisdiction  in  (he  execution  of  the  de- 
cree in  a  suit.  The  same  remarks  will  also 
apply  to  the  present  case  which  refers  to  an 
order  passed  in  execution  of  a  decree  by  a 
Court  having  jurisdiction  to  pass  it.  We, 
tber^ort5,  think  that  Section  22  Act  XI V 
of  1859  does  not  apply,  and  that  the  Uiree 
years'  limitation  applies  ;  and  applying  that 
period,  it  is  admitted  that  the  present  ap- 
plication for  execution  is  in  time. 

The  appeal  is  dismissed  with  costs, 
X3  W,  B.,  F.  B.,  pi!  74, 


The  27th  July  1871. 

Present  : 

Tba  Hon*ble  F.  B.  Kemp  and  F.  A.  Olover, 
Judges, 

ApptUmtm  Gourt— JLltaratlon  of  nana— 
of  parties. 

Case  No.  760  of  1671. 

Special  Appeal  /ram  a  deciiion  paseed  6y 
the  Judge  of  Sarum,  daUd  the  2Stk 
Deeemher  1870,  affirming  a  deeiewn  of 
the  Subordinate  Judge  of  thai  Distriei^ 
dated  the  26th  March  1870. 

Bal  Gobind  Tewaree  (PlaintiflP)   Appet- 
lanty 

versus 

Haraanath  Perahad  Sahoo  (Defandaat)  Se^ 
spondent. 

Babooe    Chnnder    Madhub    Ghose  and 
Ramesh  Chunder  Hitter  for  Appellant. 

Mr.  R.  T.  Allan  and   Baboo  Aubinash 
Chunder  Banerjee  for  Respondent. 

An  Appellate  Court  haa  no  authority  to  strike  opt 
a  reapondent*8  name,  and  in  lieu  of  it  to  make  other 
partiea  defendants  and  then  send  the  case  dow^  to  the 
{ow§r  Court  for  re-tHal  at  against  thoee  parties. 

GUnfer^  J.«— Tbb  oircamstancea  of  ihia 
suit  are  as  follows.  It  is  as  well  to  give 
them  in  order  to  naderstaod  the  position 
taken  by  the  Judge  in  deciding  the  case* 
In  186^  the  plaintiff,  Musaamut  Luehmee 
Koowor,  brought  a  suit  lor  adjudication  of 
her  title  to  a  one*third  share  of  Tolah  Haded 
Khan  against  three  persons,  namely,  Hnree- 
oath  Pershad,  Jowahir  Lall,  and  Ram  Golam 
Singh.  These  were  the  owners  of  t^  ad« 
joining  estate,  momsab  Talmapore.  It 
appears  that  the  Collector  had  ordered  a 
butwarah  to  be  made  of  Tolah  Hadee  Khan 
as  being  a  part  oi'mouaah  Talmapore,  and  the 
object  of  the  suit  waa  to  have  it  declared 
that  this  Tolah  Badee  Khan  did  not  belong 
to  the  mouzah  of  the  defendants.  The 
Court  of  first  instance  dismissed  the  plaint- 
iff's daim  oo  the  merits,  and  while  the  case 
was  pending  in  appeal  before  the   Judge,  it 
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appears  that  a  decision  of  the  High  Court 
bad  already  decided  that  Hureenath  Pershad 
had  no  claim  to  any  part  of  mouzah  Talma- 
pore.  On  this,  as  the  Judge  says,  the  vakeel 
for  the  appellant  admitted  before  him  that  he 
could  not  carry  on  the  appeal  as  it  stood, 
inasmuch  as  the  defendant,  respondent 
Hureenath  Pershad,  had  been  declared  by 
the  High  Court  to  have  no  interest  In  the 
property  which  the  plaintiff  sought  to 
recover.  The  Judge  goes  on  to  say  that 
the  vakeel  after  making  that  admission 
petitioned  that  the  suit  might  be  remanded 
to  the  Court  of  first  instance,  with  instruc- 
tions to  the  Subordinate  Judge  to  make 
Bikurmajeet  Lai  I,  the  purchaser  at  auction 
and  Saligram  Sahoy  and  Ruchia  Ram,  the 
zur-i-peshgeedars,  defendants  in  the  suit, 
and  after  receiving  evidence  to  give  a  fresh 
decision.  The  Judge  refused  to  do  this, 
saying  that  he  was  not  competent  under 
the  law,  in  the  appeal  stage,  to  send  back 
a  case  to  the  lower  Court  for  re-adjudication 
under  such  circumstances. 

It  is  against  this  order  that  the  present 
appeal  is  made.  There  are  two  points 
taken  in  special  appeal ;  1st,  that  the 
Judge  has  misunderstood  the  application 
of  the  plaintiff's  vakeel  asking  that  the 
auction-purchaser  and  the  zur-i-peshgeedars 
be  made  parties  to  the  suit  under  Section 
73  ;  and  2ndly,  that  the  Judge  was  compe- 
tent under  the  law  to  send  back  the  case 
to  be  re-considered  as  the  appellant  had 
requested. 

As  regards  the  first  point,  it  appears  to 
us  that  there  can  be  no  question  whatever, 
for  the  Judge  speaks  of  the  vakeel's  having 
made  the  admission  before  he  put  in  the 
petition  applying  to  have  the  auction-pur- 
chaser and  zur-i-peshgeedars  made  parties 
to  the  case.  It  is  said  that  the  Judge 
ought  not  to  have  attended  to  the  vakeel's 
representation,  and  that  he  was  bound  to 
decide  the  case  as  it  was  before  him.  But 
how  could  he  do  so  ?  If  the  vakeel  admit- 
ted that  he  could  not  go  on  with  the 
appeal,  the  Judge  was  quite  justified  in 
the  course  which  he  adopted,  for  it  would 
have  been  ridiculous  to  decide  the  case  on 
the  merits,  as  if  the  case  had  gone  in  favor 
of  the  appellant  there  was  no  respondent 
against  whom  the  decree  could  have  been 
made. 

The  second  objection  seems  ta  us  equally 
untenable.    There  is  certainly  nothing  in 


the  provisions  of  Section  73  of  the  Code 
of  Civil  Procedure  which  gives  an  Appel- 
late Court  authority  to  strike  out  a  respond- 
ent's name  and  in  lieu  of  it  to  make  other 
parties  defendants  in  the  suit  and  then  send 
the  case  down  to  the  lower  Court  in  order 
that  it  might  be  re-tried  as  against  those 
parties.  It  is  said  that  under  Act  XXUI 
of  18S1  the  Appellate  Courts  have  the  same 
power  as  Courts  of  first  instance  in  this 
matter ;  but  this  is  not  a  mere  matter  of 
procedure,  and  there  is  no  Section  of  the 
law  that  we  know  of  which  gives  any  Court 
the  power  to  make  the  alteration  which  the 
Judge  was  required  to  make.  No  author- 
ity has  been  shewn  to  U9  in  support  of  the 
contention,  and  it  appears  to  us  inconsistent 
with  the  ordinary  rules  on  the  subject. 
According  to  the  pleader's  argument,  an 
appellant  who  has  lost  his  case  because  he 
has  brought  the  appeal  against  a  person 
who  has  no  interest  in  the  estate,  and  there- 
fore can  no  longer,  except  nominally,  be 
called  a  respondent,  is  to  have  the  privilege 
of  having  the  case  sent  back  for  trial 
against  other  parties  without  the  payment 
of  an  institution  stamp  ;  and  in  short  to  have 
all  that  done  for  him  by  the  Court  which 
he  ought  to  have  done  for  himself  in  the 
first  instance. 

It  is  further  contended  that  in  any  case, 
n6t  withstand  log  the  vakeel's  admission,  the 
Judge  was  bound  to  decide  the  case  as 
against  Hureenath  Pershad.  This  objection 
has  been  already  met  by  the  remarks  con- 
tained in  the  first  part  of  our  judgment, 
namely,  that  the  Judge  could  not  proceed 
with  the  case  on  the  merits  against  a  party 
whom  the  vakeel  distinctly  admitted  had  no 
interest  in  the  subject-matter  of  the  suit. 

There  is  no  error  in  law  in  the  Judge's 
decision,  and  we  therefore  must  dismies 
the  special  appeal  with  costs. 
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The  27th  July  1871. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Tonancj  *  Boldlnir  over  —  Notice  to 
quit. 

Case  No.  224  of  1871. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Tirhoot,  daied  the  2Sth 
December  1870,  affirming  a  decision  of 
the  3foonsiff  of  SeeiamurheCy  dated  the 
5th  September  1870. 

Jomaut  Hi  Shah  (Defendaot)  Appellanty 

versus 

Cbowdhry  Chuitardharee  Sahee  and  others 
(PlaiDtiffiB)  Respondents. 

Mr.  C.  Gregory  and    Moonshee   Mahomed 
Yusoof  for  Appellant. 

Baboos   Chunder   Madhub   Qhose  and  De- 
bendro  Narain  Bose  for  Respondents. 

Where  a  tenant  has  been  allowed  to  hold  over  leases 
on  the  expirj  of  their  terms,  and  has  continued  in  pos- 
session  under  those  leases,  it  most  be  supposed  that  there 
is  an  implied  agreement  between  him  and  the  landlord ; 
and  the  tenant,  nnder  such  drcnmstanoes,  is  entitled  to 
hold  on  until  served  with  a  legal  notice  to  qait. 

Kemp^  J. — This  is  a  suit  brought  under 
the  provisions  of  Section  53  Act  VIII  of 
1 869.  The  plaintiff  is  the  zemindar.  He  sues 
to  eject  the  defendant,  whom  he  admits  to 
be  his  tenant,  on  the  ground  that  the  defend- 
ant has  no  riglit  of  occupancy  and  there* 
fore  he  is  entitled  to  eject  him. 


The  defendant's  case  was  substantially 
this, — that  he  has  been  holding  the  land  in 
aait  for  more  than  12  years  ;  that  he  could 
not  be  ejected  from  the  land  ;  that  the  plaint* 
iff  has  not  shown  that  there  is  any  arrear  of 
rent  due  from  him,  the  defendant,  or  that 
the  plaintiff  holds  any  unsatisfied  decree  for 
rent.  In  the  course  of  the  argument,  a  plea 
was  also  raised  on  behalf  of  the  defendant  ia 
the  first  Court  to  the  effect  that  no  legal 
notice  had  been  served  upon  him  to  quit. 

Both  Courts  have  found  that  the  defend- 
ant has  no  right  of  occupancy,  but  there  ia 
no  decision  on  the  question  of  notice ;  but  on 
the  one  question  whether  the  defendant  was 
able  to  prove  a  right  of  occupancy,  the 
Courts  have  concurrently  decreed  that  he 
must  be  ejected.  The  Judge  says  that  it  is 
for  the  defendant  to  prove  that  he  has  an 
occupancy  right ;  that  all  he  can  show  is  a 
potfah  of  the  year  1268  and  a  letter  per- 
mitting him  to  cultivate,  dated  1274  ;  but 
that  neither  of  these  go  back  so  far  as  10 
years  and  that  the  pottah  does  not  refer  to 
any  previous  holding  or  afford  any  ground 
for  inferring  that « the  defendant  held  this 
particular  land  previous  to  the  issue  of  the 
pottah.  Then  the  Judge  refers  to  an  admis- 
sion of  the  defendant  in  1258  (the  date 
referred  to  by  the  Judge  ought  to  be  1268) 
when  the  ticcadar  of  this  property  appears 
to  have  charged  the  defendant  with  forcibly 
rescuing  some  cattle  distrained  by  the  ticca- 
dar. In  that  case,  the  defendant  did  certainly 
state  that  with  the  exception  of  1  beegah  of 
Fakeeran  land  on  which  a  mosque  had  been 
erected  by  him  he  held  no  other  lands  ;  and 
it  further  appears  that  in  a  suit  for  damages 
against  the  ticcadar,  he  recovered  damages 
on  the  ground  that  he  did  not  hold  any 
other  land  but  the  1  beegah  of  Fakeeraa 
land  alluded  to  above. 

The  grounds  taken  in  special  appeal  are~» 
1st,  that  no  legal  notice  having  been  served 
upon  the  defendant  to  quit,  the  suit  of  the 
plaintiff  ought  to  have  been  dismissed  ;  and  in 
support  of  this  argument,  a  decision  in 
Volume  VII,  Weekly  Reporter,  page  152, 
by  the  late  Chief  Justice  Sir  Barnes  Pea- 
cpok  is  quoted. 

The  second  ground  taken  is  that  tht 
onus  has  been  wrongly  placed  on  the  de^ 
fend  ant,  as  the  onus  in  this  case  was  on  the 
plaintiff. 

The  third  ground  is  that  at  all  events  with 
reference  to    the  1    beegah    of  Fak^na 
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laod  on  which  the  mosque  is  boiU,  U  is  clear 
that  the  defendant  has  proved  a  right  of 
oceapancy*  With  reference  to  this  last 
groandy  the  pleader  for  the  respondent  states 
that  his  client  does  not  claim  to  eject  the 
defoDdant  from  the  1  beegah  odd  cottahs  of 
Fakeeran  land  upon  which  the  mosque  is 
built. 

With  reference  to  the  second  ground,  name- 
ly, the  incidence  of  the  onus,  there  has  been 
a  great  deal  of  argument  on  both  sides,  and  it 
proceeded  to  a  considerable  length  before 
the  Court  found  out  that  the  point  was  not 
raised  in  the  grounds  of  special  appeal,  and 
as  the  Court  intends  to  decide  this  case  upon 
this  first  ground,  namely,  the  absence  of 
legal  notice,  it  is  unnecessary  for  the  Court 
to' enter  into  the  question  whether  the  onus 
bifs  been  misplaced  or  not. 

On  the  first  question,  namely,  wheth^  the 
land^owner,  the  plaintiff  in  the  case,  has  giTen 
the  defendant  a  l^al  notice  to  quit,  we  think 
there  can  be  no  doubt  that  that  questiea 
most  be  answered  in  the  aegatiTe.  It  is  ad- 
mitted that  this  defendant  has  been  holding, 
the  plaintiff  says,  from  1272  :  the  Judge  how* 
CTer  finds  from  1268.  The  defeodaat  has  been 
balding  under  leases  wbieh  have  eccpireii,  and 
on  the  expiry  of  the  terms  he  has  been  allow- 
ed  by  the  plaiatiff  to  hold  over  and  has  omiti- 
niied  in  posseaston  under  thosa  leasee,  and  the 
fael  that  he  is  the  tenant  of  the  plaintiff  and 
that  be  is  in  poeaession  is  not  deaied  by  the 
plaintiff.  Under  aaeh  eireumstancea  it  appears 
<^ar  that  there  was  an  impHed  agreement  be- 
tween the  plaintiff  and  the  teaant,  aad  that  the 
tenant  waa  entitled  to  bold  on  nntil  a  legal 
soUee  to  qait  was  served  upon  him.  As 
obeerred  by  the  late  Chief  Justice  in  the 
caaeaboTC  alluded  to,  if  this  were  not  so  the 
laad*owner  might,  under  similar  cireomatan* 
ces,  receive  several  kists  of  rent  from  a  ryot, 
and  when  the  crops  were  ready  to  be  reaped 
might  turn  round  and  tell  the  ryot  tliat  he 
was  a  trespasser  and  must  quit  immediately, 
instead  of  allowing  htm  tocpntinue  until  the 
end  of  the  year  and  reap  the  crops  ;  that 
would  be,  as  the  learned  Chief  Justice  says, 
unjust.  His  Lordship  further  goes  on  to 
observe  that  where  a  land-owner  continues 
to  receive  rent  for  a  fresh  period  after  the 
aspiration  of  a  leaae,  he  must  be  considered 
to  have  acquiesced  in  the  tenant's  coo tiniuag 
to  hold  upon  the  terms  of  the  original  lease 
and  he  cannot  turn  out  the  tenant  or  treat 
him  as  a  trespasser  without  giving  him  a 
reasonable  notice  to  quit.  Now  it  has  been 
I^Hfoded  for  the  pMntiff  in  this  oaae  that 


there  has  been  a  reasonable  notice  to  quit 
given  to  the  lefendant  ;  that  although  that 
notice  is  not  a  written  notice,  the  law  does 
not  require  a  written  notice  to  be  given; 
that  he  gave  the  defendant  a  verbal  notice 
to  quit  on  the  6th  of  Bysack  1277,  and  u 
the  suit  was  not  brought  until  Assar  of  the 
same  year  that  was  a  reasonable  notice  to 
quit  and  the  defendant  had  reasonable  time 
given  him.  We  think  that  such  is  not  the 
case.  In  the  phiint  it  Is  distinctly  stated 
that  a  verbal  notice  was  giren  to  the  defend- 
ant on  the  6th  of  Bysack  1277  to  quit  as  on 
that  date,  but  no  terms  are  stated  and  no 
time  mentioned  within  which  the  ryot  wis 
required  to  quit ;  and  moreover  the  plaiotiff 
sajrs  that  his  cause  of  action  aroae  on  the 
6th  of  Bysack  1277,  that  is  to  say,  on  the 
very  day  on  which  he  alleges  that  he  gave 
the  defendant  a  verbal  notice  to  quit. 

We,  therefore,  hold  under  the  ruling  al- 
ready quoted,  and  looking  to  the  facts  and 
circumstances  of  the  case  that  thia  ia  not  a 
legal  notice  to  quit,  and  at  all  events  it  can- 
not be  said  to  be  a  notice  to  quit  within  a 
reasonable  time.  The  suit  or  the  plaintiff 
must,  therefore,  be  dismissed  on  that  ground 
alone,  with  costs  of  all  the  Courts. 


The  28th  July  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C,  Paul, 
Judges. 

ment  salt  —  Banamoe  knboolanta  - 
Bstoppal— Xiandlord  and  tenant. 

Case  No.  501  of  1871. 

Special  Appeal  from  a  decision  passed  k^ 
ike  Judge  of  Bkaugulpore,  daUd  the  iXtk 
April  1871,  affirming  a  decision  of  ike 
Subordinate  Judge  of  thai  Distriet^ 
dated  the  QSrd  February  1871. 

Mr.  B.   Donaelle  (Defendant)    Appellant, 

versus 

Baboo  Kedarnath   Chuokerbutty   (Plaintiff) 
Respondents 
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Mr*    G.   Gregory    and    Baboo    VmertuUh 
Bote  for  Appellant. 

Menrs.  H.  C.  Marindin  and  M.  L.  Sandel 
an^  Bmbo0  Unnoda  Perthad  Banerjee 
for  Respondent. 

Id  a  suit  for  arrears  of  rent  on  the  basis  of  a  kuboo- 
lent  which  defendant,  though  not  denying  its  exeoation, 
contended  was  benamee,  the  real  ownership  lying  with 
othsfs;  the  Lower  Appellate  Court  refused  to  look 
bshind  the  kabooleat  on  the  principle  that  a  tenant 
itder  the  cireumBtaneea  could  not  deny  his  landlord's 
titk: 

Hblo,  in  portnanoe  of  a  view  expressed  by  the  Privy 
Oonndl,  that  benamee  transactions  are  to  be  regarded  as 
a  NMgaized  system  aoMngst  Hindoos,  that  the  Judge 
ought  to  have  tried  the  question  whether  the  Isssor's 
tit*e  was  not  merely  benamee  or  fictitious. 

Hbtj>  that  the  question  should  not  have  been  entangled 
by  the  technical  doctrine  of  estoppel  which  should  not 
be  applied  in  this  eoontry  in  the  manner  in  which  it  is 
applied  in  caaea  governed  by  English  law. 

Bayley^  •/•—I  am  of  opinion  that  the 
jadgnwal  of  the  Lower  Appellate  Court 
should  be  reversed  and  the  case  remanded 
for  re-trial. 

The  plaintiff  sued  for  arrears  of  rent  for 
the  Aughran  kist  of  1278  on  a  kubooieut 
dated  the  27th  January  I860,  executed  by 
one  of  the  former  managers  of  the  Toolsliia 
concern  in  favour  of  Mussamut  Anusul 
Bnrkut.  Anusul  Burkut  was  one  of  the 
wives  of  Golam  Hossein,  and  is  alleged  to 
have  been  a  proprietor  of  the  lands  in  suit 
in  her  own  title,  and  the  suit  is  brought  on 
the  basis  of  the  above  kubooieut  alleged  to 
have  been  given  to  her  in  her  own  right. 

The  defendant  did  not  den/  the  kubooieut 
relied  opon  by  the  plain tiflf,  but  contended 
thai  although  the  kubooieut  was  executed 
iu  favour  of  Anusul  Burkut,  yet  the  real 
ownership  of  the  raehal  leased  was  with 
her  hnaband,  and  after  his  death  the  rent 
was  paid  to  the  eldest  wife  Anusul  Burkut 
not  as  nalik  but  as  the  head  of  the  family, 
and  was  distributed  amon^?  all  the  heirs  as 
sharers*  The  defendant  alleged  tl&at  about 
the  period  of  the  institution  of  this  suit  she 
obtained  a  putnee  pottuh  of  15-16ths  share 
of  Tulook  Gungapoor  from  the  heirs  of 
Oolam  Hoesein^  the  late  proprietor,  and  that 
tlierefore  the  plaintiff  was  only  entitled  to 
Ibe  rwl  of  M6th  share. 


The  first  Court  held  that  Anusul  Burkut 
was  the  real  malik  and  in  possession  and  in 
the  enjoyment  of  the  rent  ;  that  the  plaui- 
tiff  was  her  putneedar  ;  that  when  the  amuU 
namah  was  proclaimed  in  the  Mofuseil,  thede« 
fendanthad  knowledge  of  the  same,  and  that 
therefore  the  plaintiff  was  entitled  to  recover 
the  rent  sued  for.  The  Lower  Appellate 
Court  without  going  at  all  into  the  question 
whether  the  real  title  was  solely  with  Anusul 
Burkut  or  also  with  the  other  heirs  of  Golam 
Hossein,  and  if  so,  to  what  extent  the  title 
of  each  sharer  extended,  simply  remarks  :— 
'*  It  appears  to  be  unnecessary  to  enter  into 
**  the  merits  of  the  question  of  title  raised 
"  by  Mr.  Gregory.  This  is  a  suit  for  rent 
'*  based  on  a  kubooieut  executed  in  favor 
*'  of  a  lady  who  has  granted  a  putnee  of  the 
'*  estate  to  the  plaintiff.  The  Court  will  not 
(« look  behind  this  kubooieut  on  the  prin- 
**  ciple  that  a  tenant  cannot,  under  the  cir* 
<'  cumstances  stated  by  the  learned  Counsel, 
'<  deny  his  landlord's  title."  Upon  thia 
view,  the  Lower  Appellate  Court  dismisses 
the  appeal  and  decrees  the    plaintiff's  suit. 

The  plaintiff  appeals  specially  chiefly  on 
the  ground  that  the  judgment  of  the  Lower 
Appellate  Court  is  erroneous  in  law  and 
defective  in  investigation  in  that  it  has 
not  tried  the  question  as  to  who  the  real 
owner  was,  and  that  such  defect  has  affected 
the  case  on  the  merits.  Two  cases  were 
quoted  in  the  Lower  Appellate  Court  from 
Weekly  Reporter,  Volume  XIV,  pages  121 
and  399,  but  both  of  them  were  measure- 
I  ment  cases  and  tho  question  turned  on  the 
actual  words  '*  as  iu  possession **  as  used 
in  Act  VI  of  1862,  B.  C.  The  real  question 
in  this  case  is  whether  the  Lower  Appellate 
Court  has  correctly  laid  down  the  principle 
that  it  could  not  go  behind  the  knbcoleut. 
The  whole  case  turned  on  the  question 
whether  the  lady  Anusul  Bnrkut  was  the  • 
real  owner  of  the  land.  The  Lower  Appel- 
late Court  begs  the  question  in  assuming 
that  she  was.  This  has  led  the  Court  to 
the  conclusion  that  the  real  title  was  with 
her.  It  is  stated  that  the  title  of  Anusul 
Burkut  arises  from  a  deed  of  gift  given  by 
her  husband  making  her  the  absolute  pro- 
prietor. It  is  also  stated  that  this  very 
fact  is  recited  in  the  kubooieut.  It  is  fur- 
ther alleged  that  the  letters  of  Mr.  Donzelle, 
Junior,  as  to  the  payment  of  rent  shews  that 
this  lady  to  whom  the  kubooieut  was  given 
bad  the  real  title.  Each  and  every  one  of 
these  facts,  however,  is  quite  consistent 
with  a  benamee  transaction.  In  fact,  it  would 
be  inconsistent  if  it  were  not  lo,  a0  all  the 
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8ubordioft(6  pans  are  Id  such  cases  uotori- 
ously  fitted  in  to  correspond  with  the  be- 
namee  arrangement  in  its  integrity.  It  has 
been  laid  down  in  the  case  of  Gopee  Kristo 
Gossaiu,"*  Moore's  Indian  Appeal  Cases,  Vol- 
unie  VI,  page  53,  that  the  benamee  trans- 
actions are  to  be  regarded  as  a  recognized 
system  amongst  Hindoos  ;  further  that  they 
may  be  bon&  fide  or  not  and  that  the  criteri- 
on of  such  bona  fides  may  be  taken  by 
seeing  whence  the  money  came. 

Taking  this  view  of  the  Privy  Council 
in  the  case  cited  as  a  ^uide,  the  question 
which  the  Lower  Appellate  Court  ought  to 
have  tried  was  whether  with  all  the  facts  as 
stated  above  in  fuvor  of  the  plnintitT,  there 
still  might  not  be  only  a  benamee  or  ficti- 
tious title  in  his  lessor. 

It  is  well  known  that  a  benameedar  re- 
corded proprietor  has  to  pay  the  revenue, 
receive  the  rent,  do  every  thing  in  the  Col- 
leciorate  in  connection  with  the  revenue 
affairs  of  his  estate  using  the  benomee  name; 
and  such  person  moreover  is  the  only  person 
who  is  entitled  to  draw  the  excess  funds 
fi'om  the  Collectorate,  being  the  recorded 
proprietor  though  not  the  real  proprietor. 

We  have  been  referred  to  a  case  in  Volume 
III,  Wymau's  Reports,  but  the  real  question 
in  that  case  was  not  as  regards  the  owner- 
ship of  the  land,  but  as  to  the  trusteeship. 
There  is  a  case  in  Weekly  Reporter,  Volume 
XIV,  page  12.  The  illustration  of  the 
benamee  system  by  Mr.  Justice  Louis  Jack- 
son is  exactly  in  point,  viz.,  that  '*  A  con- 
**  tracts  with  B,  though  by  the  desire  and  for 
**  the  convenience  of  one  or  other  of  those 
''  parties  the  name  of  C  is  used  instead  of 
*'  the  name  of  that  party.  In  such  a  case 
'<  C  did  not  contract  at  all.  He  was  not 
**  tlie  agent  for  either,  but  was  and  is  a  stran- 
<<  ger  to  the  whole  business." 

In  that  view,  it  would  be  impossible  to 
say  that  really  the  contract  in  this  case  was 
with  Anusul  Burkut  to  whom  the  kubooleut 
was  given,  if  in  fact  her  husband  is  upon 
the  evidence  shewn  to  be  the  real  owner  and 
to  have  had  the  real  profits  transferred  to 
bim  after  they  had  gone  through  the  neces- 
sary form  of  passing  through  his  wife's 
hands  as  benameedar. 

Whether  it  whs  really  benamee  or  not, 
and  whether  the  real  title  was  with  the 
husband   or  with   Anusul    Burkut   or    with 

♦  4  W.  R.,  P.  C,  p.  46, 


the  CO- wife,  were  points  which  were  necessary 
to  be  investigated  before  a  proper  decision 
could  be  come  to  in  this  case.  It  is  said 
that  this  was  only  a  suit  for  rent,  and  that 
the  question  of  title  could  not  be  decided  ia 
such  a  suit ;  but  it  has  been  laid  down  that 
although  the  jurisdiction  of  the  Re  venae 
Courto  is  limited  to  the  trial  of  suits  for 
rent,  yet  they  are  not  precluded  from  trying 
questions  of  title  when  requieite  in  order  to 
enable  them  to  come  to  a  decision  as  to  who 
is  entitled  to  the  rent.  In  one  case  Sir 
Barnes  Peacock  observed  that  if  qoestions 
of  title  cannot  be  gone  into  in  a  suit  for 
rent,  any  ryot  wishing  to  evade  payment  of 
rent  has  only  to  collude  with  the  lakheraj- 
dar,  set  up  a  lakheraj  title,  and  defeat  the 
landlord's  just  claim  for  rent. 

For  the  above  reasons,  I  would  ranand 
the  case  for  trial  on  the  merits. 

Paul,  J. — I  also  think  that  the  ease 
should  be  remanded  to  be  tried  on  the  merits. 
This  oase  is  very  clear  and  simple.  The 
plaintiff's  allegations  are  that  he  obtained  a 
putnee  from  a  certain  lady  named  Anusul 
Burkut,  who  is  one  of  the  widows  of  Golam 
Hossein  ;  that  this  lady  was  the  owner  of  the 
whole  16  annas  of  the  property  which  onee 
belonged  to  Golnm  Hossein  and  which  was 
made  over  to  this  lady  by  gift,  and  that  as 
such  owner  Anusul  Burkut  was  entitled  to 
create  and  she  created  the  said  putnee  deed 
in  his  favor  ;  that  the  defendant  executed  a 
kubooleut  or  the  counterpart  of  a  lease  in 
fuvor  of  the  lady  from  whom  the  plaintiff 
claims  ;  and  that  thus  plaintiff  became  enti- 
tled to  the  rents  of  the  lands  comprized  with- 
in the  zemindaree.  He,  therefore,  brings 
this  suit  for  arrears  of  rent  due  to  him. 

The  defendant's  allegations  are  that  he  is 
the  tenant,  so  to  speak,  of  only  1-1 6th  of  the 
property  in  suit  to  the  plaintiff,  and  that  he 
is  the  tenant  of  15-16ths  share  to  the  other 
heirs  of  Golam  Hossein,  and  that  Golam 
Hossein  was  the  real  proprietor  of  the  land 
and  only  made  use  of  his  wife  Annsal 
Burkut's  name  in  the  papers  as  benameedar 
for  him  ;  that  after  Golam  Hossein's  death 
1-1 6th  share  of  his  property  vested  in  the 
widow  through  whom  the  plaintiff  claims 
and  15-16ths  vested  in  the  other  heirs 
through  whom  he  (defendant)  claims. 

In  short,  the  point  in  issue  was  whether 
or  not  the  lady  Anusul  Burkut  was  the  de- 
jacio  landlord  of  the  defendant.  That  qoes* 
tion  was  a  simple  question  to  try   upoa  Um 
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evidence  ;  bat  iDSteaA  of  doincr  go,  ttie  Jadge 
dispoeed  of  the  substnnttal  ease  ptit  fbrwa^d 
bj  the  defendant  by  adjudication,  in  the 
plain tifi'a  favor  upon  the  question  of  estop- 
pel raised  by  him  :  and  applying;  the  techni- 
cal doctrine  of  estonpel  obtaining  under  the 
English  law,  the  Judge  considered  thnt  he 
eould  not  look  behind  the  kubooleut  which 
was  admitted  by  the  defendant,  inasmuch  as  a 
tenant  coold  not  deny  his  landlord's  title.  My 
learned  collengue  has  pointed  bow  this  mode 
of  treatment  amonnts  to  a  begging  of  the 
whole  qnestion.  I  do  not  propose  to  discuss 
here  the  doetrine  of  estoppel,  but  ns  thisfiab- 
ject  is  80  often  used  in  arguments  and  in 
groands  ^f  arppeal  before  (he  Court,  I  wish  to 
make  a  few  remarks  with  reference  to  it.  In 
England  where  the  usage  denoted  by  benanl(ee 
tranaactiona  is  wholly  unknown,  it  is  suppos- 
ed and  therefore  assumed  that  all  deeds  and 
oonveyances  truly  represent  the  titles  of 
parties  set  forth  in  them.  Deeds  are  called 
solemn  instrmnents.  They  are  executed  after 
eonaiderable  deliberation  and  under ihe  c^uid- 
anceand  with  the  advice  of  able  legal  advi- 
sers. In  England,  and  in  fact  wherever  the 
English  law  prevails  nod  English  institutions 
exist,  it  is  right  to  suppose  that  what  is  stat- 
ed in  deeds  and  other  similar  documents  re- 
present the  true  state  of  things,  and  conse- 
^tiently  parties  should  not  be  allowed  after- 
wards to  question  the  truth  of  what  has  been 
deliberately  stated.  But  in  this  country  it 
being  well  known  that  documents  are  neither 
so  drawn  nor  executed  as  in  England,  and  it 
being  equally  well  known  that  persons  make 
statement  wholly  regardless  of  the  truth  for 
present  and  ulterior  purposes,  it  would  be 
unsafe  and  unjust  to  hold  parties  strictly  to 
statements  made  by  them  in  deeds  and  other 
documents  and  to  apply  the  technical  doc- 
triue  of  estoppel  in  the  manner  in  which 
that  doctrine  is  applied  in  cases  governed  by 
English  law.  The  tendency  of  the  Pri?y 
Council  decisions  has  been  to  make  the   law 

harmonise  with  justice  in  each  case,  and  it 
would  be  departing  from  this  wholesome  and 
beneficial  rule  to  apply  the  doctrine  of  es- 
toppel to  cases  which  are  not  governed  in 
this  country  by  English  law*  As  the  Courts 
of  this  <iountry  are  constitated,  they  should 
80  decide 'cades  tliat  tlie  real  troths  should 
be  arrived  at  and  should  be  made  to  pre- 
vail by  their  decrees.  The  application  of 
a  technical  doctrine  which  must,  I  believe, 
lead  to  inevitable  frAud  and  dear  iDJustioe, 


should  neither  be  enforced  nor  adopted  by 
Courts  which  are  directed  to  decide  cases 
by  the  principlee  of  jdetice,  equity  and 
conscience.  The  question  between  the 
parties  was  very  simple,  r«.,  ivas  ihe  lady 
Anusul  Burkut  the  real  proprietor  of  the 
whole  16  annas  of  the  property  in  suit, 
and  I  regret  to  find  so  simple  a  question 
entangled  with  a  technical  rule  of  the 
English  law  of  evidence,  I  would  observe 
that  although  the  rules  of  evidence  as  they 
obtain  in  England -are drawn  from  experience 
of  human  afiairs  by  eminent  men,  it  cannot  be 
maintained  that  that  ex<perfeny)e  is 'the  same 
every  where  and  should  be  universally  accept- 
ed. As  to  the  broad  principles  of  evidencey 
no  doubt  they  must  be  every  where  the  same ; 
but  the  question  here  is  whether  an  highly 
technical  doctrine  ought  to  have  any  place 
in  the  course  of  the  administration  of  jus- 
tice amongst  a  people  whose  institutions 
and  usages  differ  widely  from  those  which 
exist  amongst  western  nations  ;  and  I  con- 
sider the  question  admits  tof  one  correct  an- 
swer, namely,  that  the  technical  doctrine  of 
one  system  of  laws  should  not  be  imported 
into  another  and  wholly  different  system. 

The  case  must,  therefore,  be  remanded  to  be 
tried  on  its  merits,  and  in  trying  it  the  Court 
below  should  minutely  examine  all  the  facts 
of  the  case  and  give  due  weight  to  each  cir- 
cumstance ;  for  instance,  \i  hns  been  re- 
presented  to  us  in  the  course  of  the  argu- 
ment (I  only  say  "  represented**  for  I  do 
not  wish  to  conclude  parties  by  any  state- 
ment of  the  facts  by  me)  that  the  property 
in  dispute  was  the  Bole  property  of  which 
Oolam  Hossein  died  possessed.  If  it  were 
so,  it  would  be  a  strong  circumstance  to  take 
into  consideration  in  determining  whether 
the  alleged  gift  by  Qolam  Hossein  was  «ver 
made  in  favor  of  the  one  wife  to  the  exclu- 
sion of  the  other,  for  whom  also  it  is  not 
denied  chat  he  had  strong  atiachment  and 
by  whi»m  he  had  children. 
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The  28th  July   1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Batwarrah  ander  Beirnlatlon  ZZX  of 
1814^Blgrht  of  salt— Cause  of  ao- 
tlon. 

Case  No.  150  of    1871. 

Special  Appeal  Jrom  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  ZOth 
November  1870,  affirming  a  decision  of 
the  Moonsiff  of  Mozufferpore^  dated  the 
20th  July  1870. 

Sheo  Pershad  Sookool  (Defendant) 
Appellant, 

versus 

Shonkor  Sahoy  (Plaintiff)  Respondent 

Baboos  Chunder  Madhub  Ghose   and  Au^ 
binash  Chunder  Banerjee  for  Appellant. 

Baboo  Mohesh    Chunder    Chowdhry   for 
Respondent 

A  Batwarrah  proceeding  under  Begulation  XDC  of 
1814  may  be  final  for  fiscal  purposes,  bat  it  cannot  take 
away  the  right  of  suit  conferred  by  Act  VIII  of  1859. 

A  Collector's  declaration  of  the  title  of  a  party  to 
an  entire  share  of  an  estate  and  his  action  in  dividing 
the  share  for  such  party,  are  an  injury  to  and  a  slur 
upon  another  party  claiming  a  fraction  of  the  share  and 
give  blm  a  sufficient  caase  of  action. 

Gloter,  J. — The  objections  raised  in 
this  special  appeal  are  : — 

(1)  That  DO  civil  suit  can  be  maintained 
to  set  aside  a  Butwarrah  made  by  the  Col* 
lector  under  Regulation  XIX  of  1814. 


(2)  That  the  plaintiff  in  this  case  show- 
ed no  cause  of  action. 

(3)  That  he  had  not  proved,  as  he  wu 
bound  to  do,  that  he  was  in  possession  of 
the  disputed  property  on  the  date  of  soit, 
viz,,  February  8th,  1870. 

The  first  question  has  been  decided  by 
this  Court  in  the  cases  of  Eoooj  Behtree 
Singh  vs,  Neero  Singh*  and  Spencer  w. 
Puhul  Chowdhrjf  ;  and  we  see  no  reason  for 
doubting  the  correctness  of  those  decisions. 
A  Butwarrah  proceeding  under  Regulation 
XIX  may  be  final  for  fiscal  purposes,  but  it 
cannot  take  away  the  privilege  which  suitors 
have  under  Act  VIII  of  1859.  The  case 
of  Shaikh  Jakir  AH  vs,  Jugdessuree,  I 
Weekly  Reporter,  323,  which  has  been 
quoted  in  support  of  the  argument  is  entire- 
ly different  from  the  one  we  are  now  deal- 
ing with.  In  this  case,  the  plaintiff  was  no 
party  to  the  Butwarrah  proceedings ;  in  that, 
he  was  a  party  from  the  commencement  and 
had  taken  an  active  part  in  the  arrange- 
ments before  the  Collector. 

The  second  objection  is  untenable. 
Special  appellant  contends  that  if  the 
plaintiff  is  not  bound  by  the  Butwarrah  pro- 
ceedings, and  if  he  is  as  he  states  still  in 
possession  of  his  share,  no  harm  has  been 
done  him  and  he  has  no  cause  of  action. 

But  although  the  Butwarrah  proceedings 
do  not  conclude  the  plaintiff,  there  can  be 
no  doubt  that  the  fact  of  the  Collector's 
having  declared  the  defendant  entitled  to  a 
divided  share  of  9  unnas  odd  in  the  estate, 
and  having  then  proceeded  to  divide  that 
share  for  him,  did  the  plaintiff  a  substantial 
injury  and  cast  a  slur  upon  the  plaintiff's 
tide  which  it  was  very  necessary  for  him 
to  get  rid  of.  His  right  as  a  17  guudahs 
2  cowries  share-holder  was  primd  facie 
endangered  by  the  declaration  of  the  Re- 
venue Court  that  the  defendant  held  the 
entire  9  annas,  and  if  the  plaintiff  had  wish- 
ed to  sell  his  interest  these  proceedings  of 
the  Collector  would  have  interfered  very 
materially  with  his  doing:  so.  We  think 
that  the  plaintiff  was  quite  justified  in 
bringing  his  suit. 

The  third  objection  is,  we  think,  suffi- 
ciently disposed  of  by  the  finding  of  the 
Judge.  He  has  held  it  proved  on  the 
evidence  that  the  plaintiff  was   iu  possession 

*  15  W.  R.,  p.  291. 
t  15  W.  R.,  p.  471. 
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of  the  share  when  he  leased  it  to  the 
XJttur  Indigo  Factory  in  1866,  and  that  it  is 
only  since  the  Butwarrah  that  tlie  defendant 
has  collected  a  9  annas  share  of  the  rents. 
The  factory,  it  appears,  holds  leases  from 
both  plaintiff  and  defendant,  and  the  late 
proceedings  have  no  doubt  made  it  difficult 
to  say  in  what  proportions  the  factory  made 
its  collections.  But  inability  on  the  part 
of  the  factory  to  collect  in  the  share  as 
leased  to  it  by  the  plaintiff  would  not  dis- 
possess the  plaintiff,  and  there  is,  therefore, 
nothing  wrong  in  law  in  the  Judge's  find- 
ing that  at  the  date  of  the  Butwarrah  the 
plaintiff  was  in  possession  of  the  disputed 
share  through  his  ticcadar,  the  manager 
of  the  Uttur  Indigo  Factory. 

The  special  appeal  is  therefore  dismissed 
with  costs. 


•      The  29th  July  1871. 

Present  : 

The  Hon'ble  A.  6.  Macpherson,  Judge. 

Cnaiise  30f  betters  Patent— Appeals  to 
Privy  Coanoll. 

In  the  matter  of 

The  Court  of  Wards  on  behalf  of  the  Rajah 
of  Durbhangah  (Appellant  to  England) 
I^etilionerf 

versus 

Bajali  Leelanund  Singh  (Respondent  to  Eng- 
land) Opposite  Party ' 

The  Advocate  General  for  Petitioner. 

3/r.  •/.  W.  B,  Money   for  Opposite  Party. 

Under  Clause  89  of  the  LeUers  Patent  of  1865,  there 
is  no  rfffht  of  appeal  to  the  Privy  Cooncil  firom  a  decree 
made  by  the  High  Court  in  the  exercise  of  original 
Jnrisdictionf  if  an  appeal  will  lie  to  the  High  Court 
'ttfelf  under   Clause  15 ;  but  there  is  a  right  of  app^^Q 


from  a  decree  made  in  the  exercise  of  appellate  juris- 
diction whether  an  appeal  will  lie  to  the  High  Court 
under  Clause  15  or  not 

Macpherson^  J. — I  think  that  this  appli- 
oation  ought  to  be  granted. 

Clause  39  of  the  Letters  Patent  of  1865 
ordains,  as  I  read  it,  that  any  person  may  ap- 
peal to  the  Privy  Council  from  any  final 
judgment,  decree,  &c.,  of  the  High  Court 
made  in  appeal,  and  from  any  final  judgment, 
decree,  &c.,  made  in  the  exercise  of  original 
jurisdiction  by  a  majority  of  the  full  number 
of  Judges  of  the  High  Conrt  or  of  any 
Division  Court  from  which  an  appeal  does 
not  lie  to  the  High  Court  under  Clause  15, — 
provided  the  appeal  directly  or  indirectly  in- 
volves a  question  as  to  property  the  value  of 
which  is  not  less  than  rupees  10,000  :  and 
that  any  person  may  appeal  to  the  Privy 
Council  from  any  other  judgment,  decree,  he, 
when  the  High  Court  shall  declare  that  the 
case  is  a  fit  one  for  appeal. 

The  petitioner  seeks  to  appeal  from  a  decree 
passed  by  a  Division  Court  consisting  of  two 
Judges.  As  regards  the  subject-matter 
of  the  proposed  appeal  the  Judges  were  divi- 
ded in  opinion  ;  and  as  provided  by  Clause 
36  the  opinion  of  the  Senior  Judge  prevailed. 
It  is  admitted  that  under  these  circumstances 
the  petitioner  had,  according  to  the  construc- 
tion which  has  been  put  upon  Clause  15  of 
the  Letters  Patent  by  a  Full  Bench  of  seven 
Judges  (Weekly  Reporter,  Volume  VII, 
pp.  52  and  512)  a  right  to  appeal  to  this 
Court  from  the  decision  of  the  Division 
Court  :  and  it  is  contended  on  behalf  of 
Rajah  Leelanund  Singh  who  opposes  the  pre- 
sent application  that  the  petitioner  having 
an  appeal  to  the  High  Court  under  Clause  15 
has  no  right  of  appeal  to  the  Privy  Coun- 
cil. 

But  a  careful  consideration  of  the  provi- 
sions of  Clause  39  will  show  that  this  is 
not  so.  6l  strictly  grammatical  construction 
of  the  language  used  proves  that  the  words — 
*'  from  which  an  appeal  shall  not  lie  to  the  said 
High  Court  under  the  provision  contained 
in  the  15th  Clause  of  these  presents,'' 
apply  only  to  the  immediately  preceding 
passage  **  and  from  any  final  judgment,  de- 
*'  cree  or  order  made  in  the  exercise  of  ori- 
«*  ginal  jurisdiction  by  a  majority  of  the  full 
'*  number  of  Judges  of  the  said  High  Court  or 
**  of  any  Division  Court."  Taking  the  words 
as  they  stand  and  putting  the  natural  con- 
struction  upon   them,   there  i^  no  right  of 


Digitized  by 


Google 


m 


Cmt 


mt  wjjmcvY  iiBFonxBR.  Itutinfft.      [Vol.  XVL 


appeal  to  ibe  Piivy  CouncU  froov  a  dejc^ea 
made  in  ihe  exeirqise.  of,  ori^io^l  junsdi^tion 
if  an  appeal  will  He  to  the  Q^gh  Court  itself 
uoder  Clause  15,  but  there  is  a  right  of  ap- 
peal troiD  a  decree  made,  in  exQrcisf)  of  ap* 
pellate  jurisdictioQ  wiiether  ap  appeal  will, 
lie  to  the  High  Court  under  Clause  15  or 
not.  If  these  were  not  the  meapiog  intend- 
ed, the  words  '*  aqd  from  anj  fioa^  judgment* 
decree  or  order,"  woul^  not  be  repeated,  as 
they  are,  irom^dii^telj  before  the  wprds 
*'  made  in  the  exerciaei  of  original  jurisdic- 
tion, &c" 

I  have  no  doubt  tliat  a  distinei  Hoe  wns 
intended  to  be  drawn  between  decrees  made 
by  til  is  Court  on  appeal  and  decrees  made  by 
it  in  the  exercise  of  ordinary  jurisdiction. 
This  view  is  somewhat  corroborated,  I  may 
add,  by  the  words  used  in  the  latter  part  of 
Clause  d9| — **  or  from  any  other  final  judg- 
ment, decree  or  order  made  either  on  afipeal 
or  otherwise  as  aforesaid," 

The  construction  I  put  upon  Clause  39  is 
that  which  Sir  Barnes  Peacock  was  inclined 
to  put  upon  it, — as  appears  from  the  judg- 
ment delivered  by  him  in  the  Full  Bench 
case  to  which  I  have  already  referred. 
He  says  (VII  Weekly  Reporter,  57)  "  It 
**  has  been  said  that  Section  39  of  the 
**  Letters  Patent  gives  an  appeal  to  Her  Ma- 
**  jesty  in  Council  from  any  final  judgment, 
'*  decree  or  order  of  the  High  Court  mad^  on 
'*  appeal  in  any  matter  not  being  of  criminal 
^*  jurisdiction,  but  with  respect  to  judgments, 
**  decrees  or  orders  made  in  the  exercise  of 
**  original  jurisdiction  an  appeal  is  given  to 
**  Her  Majesty  in  Council  only  when  the 
"judgment  is  one  from  which  an  appeal 
**  shall  not  lie  to  the  High  Court  under  the 
**  provision  contained  in  the  15th  Clause  of 
**  the  Charter;  and  it  is  argued  that  if  it 
**  had  been  intended  that  Section  15  should 
**  apply  to  judgments  passed  in  the  exercise 
*'  of  appellate  civil  jurisdiction,  as  well  as 
**  to  those  passed  in  the  exercise  of  original 
"  civil  jurisdiction,  the  words  '  from  which 
"  an  appeal  shall  not  liie  to  the  said  High 
'<  Court  under  the  provision  contained  in 
**  the  15th  Clause  of  these  presenta'  in 
*  <  Clause  39  of  the  Charter  would  have  been 
**  made  applicable  to  judgments  passed  on 
*'  appeal  as  well  as  to  judgments  made  in 
^  the  exercise  of  original  jucisdictdon,  and 
**  that,  readtng  Section  15  by  the  light 
•*  throwp  npon  it  by  Section  39,  it  must  be 
*<  held  not  to  be  applicable  to  judgments 
**  wade  Oft  apptal. 


**  The  argument  is  pli^,usible,.but  it  is  not 
'*  conclusive.  We  cannot  say  that  it  was 
*'  not  the  intention  of  Section  39  of  the 
"  ChajPter  to  draw  a  distinction  between 
**  judgments,  passed  in  appeal  and  judgments 
'*  passed  in  the  exercise  of  original  jurisdic- 
**  tion  to  the  extent  of  leaving  it  optional  to 
'*  parties  tp  judc;ments  given  by  a  Division 
**  Bench  to  appeal  at  once  to  Her  Msjesty 
**  in  Council  from  a  judgment  given  by  t 
**  Division  Court  in  the  exercise  of  appel- 
'*  late  jurisdiction,  even  though  it  might  be 
*'  one  from  which  an  appeal  would  lie  to  the 
*'  High  Court ;  but,  in  the  case  of  judgments 
"  given  in  original  jurisdiction  to  allow  an 
*'  appeal  to  Her  Majesty  in  Council  only  in 
'*  cases  not  appealable  to  the  High  Court. 
'*  It  cannot  be  said  that  such  a  distinction 
*'  would  have  no  reason  in  support  of  it, 
''  when  it  i^  borne  in  mind  that  every  judg- 
"  ment  given  in  appeal  must  be  on  a  matter 
'*  which  has  been  previously  before  one 
*^  other  Court  at  least,  and  in  special  appeal 
'*  before  two  other  Courts." 

Even,  however,  if  the  words  in  the  ear- 
lier part  of  Clause  39  did  not  give  a  right 
of  appeal  to  the  Privy  Council,  I  think  it 
clear  that  this  is  a  case  in  which  I  have 
power  to  declare,  and  ought  to  declare, 
*<  that  the  case  is  a  fit  one  for  appeal"  to 
the  Privy  Council,  within  the  Qeauiog^  qC 
the  latter  part  of  tlie  Clause^ 

Under  Clause  39  there  are  two  classes  of 
appeals.  One  class  comprises  ihose  in  which 
the  value  directly  or  indirectly  involved  is 
not  less  than  rupees  10,000.  The  other 
class  comprises  cases  which  are  declared  by 
the  High  Court  to  be  fit  cases  for  appeal, 
though  not  of  such  value  as  to  bring  them 
within  the  first  class.  The  Clause  ordains 
in  fact  that  any  person  may  appeal  to  the 
Privy  Council  from  any  j-udgment,  ftc,  "  or 
'*  from  any  other  final  judgment,  decree,  or 
'*  order  made  either  on  appeal  or  otherwise 
'*  as  aforesaid,  when  the  said  High  Court 
''  shall  declare  that  the  case  is  a  fit  one  for 
•*  appeal"  to  the  Privy  Council. 

It  appears  to  me  that  it  is  most  deekable 
and  fit  that  under  the  peculiar  circumstances 
of  this  case  the  appeal  should  now  lie  to  the 
Privy  Council,  and  not  to  the  High  Court. 

The  Division  Court  decided  to  a  oertain 
extent  in  favor  of  the  present  petitioiiet ; 
aqd  to  that  extent  the  Judges  were  not  di* 
vidt'd  iu  opinion.  There  being  no  appeal, 
uud^r  Claute  15,  from  that  portioa  of  ihf 
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decree,  Raj^h  I^lanund  Sipgh  bas  appealed. 
tOr  the  Crivy.  Coupoil,  as  he  has  an  aodoubt- 
ed  right  Co  do.  Having  ao  appealed,  He  op- 
paieatbe^potttioQer's  application  and  wishes 
to  dri^e  hin^  to  ao  appeal  u^dei;  Clause  15 
before  he  cai»  go  to  the  Privy  Council.  Tbe 
appei^  being  to  a  certain  extent  before  the 
Privy  Couooil,  it  ia  manifestly  most  incon- 
venient tha^  it  shpiuld  be  to  a  certain  other 
extent  before  the  High  Court,— especially 
when  it  is  borne  in  mind  that  (as  was  stated 
bj  CouuseL  in  Uie  course  of  the  argument 
on  this  app^Ucation)  the  hearing  of  the  appeal 
by  the  Division  Court  occupied  more  than 
one  whoie  im>nth,  and  that  it  appears  upon 
the  face  of  the  dooree  that  the  point  of  dif- 
ference. be^w£en  the,  Judges  of  the  Division 
CfHijrt  it  the  construction  to  be  put  upon  an 
ord^  made  by  the  Privy  Couucil  itself  some 
yeses  agOi  and.  out  of  which  order  tbe  pre* 
Stat  piroceedings  have  ari^en^ 

Under  all  the  circurastanceB,  I  should  have 
no  hesitation  in  declaring  the  case  to  be  a  fit 
ooe.for  appeali  if  I  deemed  such  a  declar- 
ation oecessauy  in  order  tq  enable  me  to  grant 
this  application.  But  I  do  not  coDsider  it 
ne^ee^aiiry  to  make  any  such  declan^tion  for- 
mally,, as.  I  hav.9  no,  doubt  that,  independ- 
ently of  my  making  it,  the.  petiiiouer  is  enti- 
tled to  appeal  to  tbe  Privy  Couucil. 


The  2nd  August  1871. 

Present : 

Th^  Hon'ble  L.  S.  Jackson  and  A.  6.  Mac- 
pherson,  Judges. 

XaHomedan  baw^Saooession— Office 
of  9i|JjAili^niislieeo* 

Case  No.  243  of  1870. 

Btgular.  Appeal  from  a  decision  passed 
hif  the  Subordinate  Judge  of  Shahabad, 
dated  the  27M  August  1870. 

Shah  Ahmud  Hossain  (Plaintiff)  Appellanty 

versus 

Bfaah  Mohiooddeen  Ahmud  (Defendant) 
Be^ond^Ht* 


Mr.  C.  Gregory    for  Appellant. 

Mr,  R.  E,  Twidale  for  Bespop^ept 

TlDder  the  Mahomedaa  law,  offices  like  that  of 
Sujjada-nasheen  should  descend  to  persons  in  the  male 
line,  and  those  who  are  descended  from  females  are 
reeiardted  as  not  belonging  to  the  family  of  the  founder, 
bat  strangers. 

Where  such  an  office  has  been  once  diverted  for  suffi- 
cient cause  («.  g.,  default  of  male  issue)  from  a  parti- 
cular line  of  descent,  it  is  liable  to  be  brought  back 
into  the  line  of  a  previous  holder  when  the  person 
claiming  under  that  holder  b  a  descendant  in  the  female 
line. 

Jofiksony  J, — This  suit  was  broufsht  by 
Shah  Ahmud  Hosaain.  the  son  of  Shaikh. 
Mohnmud  Ajmul  Hossain,  deceased,  to 
recover  from  the  defendant,  Shah  Mohiood- 
deen Ahmud,  the  son  of  Sbah  Fukhurood- 
deen  Ahmud,  certain  immoveable  property, 
buildings,  and  other  property  of  various 
descriptions,  annexed  to  the  khankah  of 
Sasseram  in  Zillah  Shahabad,  on  the  ground 
that  the  plaintiff  was  entitled,  and  the 
defendant  was  not  entitled,  to  hold  the 
office  of  Sujjada-nusheen  of  that  khankah^ 
and  consequently,  as  a  matter  of  right,  to 
the  possession  of  all  the  property  speoi* 
fied. 

It  appears  that  the  property  in  question 
was,  as  to  some  small  portion  of  it,  held 
under  an  assignment  for  certain  charitable 
purposes  by  the  earliest  na^ied  ancestor  of 
these  parties,  named  Shah  Kubeer  Dujrvesh, 
but,  as  to  most  of  it,  under  successivo 
grafts  from  the  Emperor  or  titular  Em- 
peror of  Delhi,  which  are  set, forth  in  tbe^ 
proceedings.  It  was  alleged  that  the  office  of 
Sujjada-nusheen  was  necessarily  to  be  held 
by  the  descendants  of  Shah  Kubeer  Dur- 
vesh,  and,  in  particular,  in  consequence  of 
certain  restrictions  in  the  later  grants,  by 
the  lineal  descendants  of  Shah  Kyamood-. 
deen  and  Shah  Shumsooddeen,  two  of  the 
successors  of  Shah  Kubeer  Durvesh.  I 
shall  refer  more  particularly  to  the  circom- 
Btances  presently. 

The  defendant  made  answer  that  the 
plaintiff  was  disqualified  as  being  no  des- 
cepdant  in  the  male  line  of  tiie  founder, 
Shah  Kubeer  Durvesh  ;  also  that  he,  the 
defendant,  bad  beeiji  regularly  appointed  to 
the  office  of  Sujjada-nusheen  by  the  late 
incumbent,  Shah    Eubeerooddeen  Abmndi 
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aod  that  such  appointment  was  valid.  He 
also  contended  that  the  sait  of  the  plaintiff 
was  barred  in  consequence  ot  adverse 
holding  for  about  half  a  century  by  the 
defendant  and  his  uncle  and  predecessor 
Shah  Kubeerooddeen,  and  that  it  was  fur- 
ther inadmissible  inasmuch  as  a  previous 
like  claim  had  been  set  up  bv  the  plaintiff's 
maternal  uncle,  Shah  Fyazooddeen  Ahmud, 
and  had  been  set  aside;  and  that  consequent- 
ly the  plain tifi^s  suit  was  barred  in  every 
point  of  view. 

The  Subordinate  Judge  who  tried  the 
suit  threw  it  out  upon  two  grounds  ;  and 
he  also  intimated  an  opinion  that  the  suit 
was  liable  to  be  dismissed  upon  a  third 
ground,  all  of  them  being  preliminary  mat- 
ters. In  the  first  instance,  he  held  that 
the  suit  was  barred  under  Section  2  Act 
VIII  of  1859,  as  being  brought  on  a  cause 
of  action  which  had  been  heard  and  deter- 
mined in  the  Civil  Court  in  a  former  suit 
between  the  parties  under  whom  the  pre- 
sent parties  advance  their  respective  rights  ; 
secondly,  he  held  that  the  law  of  limitation 
barred  the  suit  on  the  ground,  chiefly,  that 
Fyazooddeen,  the  uncle,  just  mentioned,  of 
the  plaintiff,  might  have  brought  his  suit, 
but  did  not,  to  establish  the  same  claim 
which  in  fact  the  plaintiff  is  now  advanc- 
ing, but  that  he  lived  46  years  during 
which  time  adverse  possession  was  held  by 
Eubeerooddeen  and  by  the  present  defend- 
ant, without  bringing  any  such  suit.  On 
these  two  grounds,  he  dismissed  the  plain- 
tiff^S  suit  ;  but  he  also  intimated  an  opinion 
that  inasmuch  as  the  suit  was  a  claim  to 
hold  two  offices,  viz,,  the  office  of  Snjjada- 
nusheen,  and  also  that  of  trustee  or  manager 
of  wuqf  property,  it  must  be  held  to  be 
multifarious  under  Section  7  Act  VIII  of 
1869  and  liable  to  dismissal  upon  that 
ground. 

In  dismissing  the  suit  upon  these  grounds 
the  Subordinate  Judge  further  remarks 
that  *'  this  decision  cannot  bar  the  exercise 
•*  of  the  authority  of  Government  vested 
*'  under  the  Mahomedan  law  to  remove  the 
**  present  defendant  from  the  office  of 
"  trustee  on  proof  of  misconduct  and  to 
'*  appoint  one  more  fitted  for  the  post  as 
"  required  by  law." 

The  first  thing  we  have  to  do  in  deliver- 
ing judgment  in  this  case  is  to  state  that 
we  do  not  concur  with  the  Subordinate 
Judge  in  any  one  of  these  propositions.  It 
99«m8  to  me  quite  clear  that   the  suit  before 


us  was  not  barred  on  any  of  the  grounds 
stated,  and  also  that  it  would  be  quite  im- 
proper, as  being  unnecessary,  for  as  to 
affirm  that  the  Government  wonld  have  the 
power,  under  Mahomedan  law  or  any  other 
law,  to  remove  the  defendant  from  the 
office  of  Sujjada'fiusheen,  That  is  a  ques- 
tion which,  if  the  occasion  should  ever 
arise,  would  have  to  be  properly  enquired 
into  and  determined. 

Being,  therefore,  unable  to  concur  with 
the  Subordinate  Judge  in  the  grounds  on 
which  he  has  dismissed  the  suit,  we  had  to 
consider  in  the  first  instance  whether  we 
should  require  further  evidence  to  be  taken, 
and  in  the  next  place  whether  on  the  case 
as  it  stands,  we  ought  to  determine  in  favor 
of  the  plaintiff  or  in  favor  of  the  defend- 
ant. We  have  considered  that  it  is  un- 
necessary to  order  the  case  to  be  remitted 
for  further  enquiry,  but  that  we  can  come 
to  a  decision  on  the  case  as  it  stands. 

The  way  in  which  the  parties  derive 
from  the  original  founder  of  this  institution 
is  this.  The  original  founder  was  Sbah 
Eubeer  Durvesh,  otherwise  called  Huzrat 
Shah  Ku^eer.  I  am  now  referring  ti>  the 
genealogical  tree  as  filed  by  the  plaintiff, 
which  is  at  page  40  of  the  printed  book. 
Tlie  plaintiff  states  that  Shah  Kubeer  Dur- 
vesh had  an  elder  son.  Shah  Ehuleeloollah, 
who  succeeded  his  father  ;  and  that  on  his 
death  he  was  succeeded  by  Shah  Golam 
Sliurfooddeen  who  was  married  to  his 
daughter.  Curiously  enough,  the  pedigree 
here  given  entirely  omits  to  state  who  was 
the  father  of  Shurfooddeeo,  although  this 
omission,  coupled  with  the  statement  tbtt 
Khuleeloollah  was  the  elder  son  of  Shah 
Kubeer  Durvesh,  is  tolerably  significant, 
and  in  point  of  fact  lends  considerable  sap- 
port  to  the  allegation  of  the  defendant  that 
Kubeer  Durvesh  had  a  second  son  named 
Khairoollah,  whose  son  Shurfooddeen  was. 
Be  that  as  it  may,  Shurfooddeen  succeed- 
ed ;  and  he,  it  appears,  had  two  sons,  the 
one  named  Shall  Kyamooddeen  and  the 
other  Shah  Golam  Ghous.  Kyamooddeen 
succeeded,  and  he  received  a  further  gi^ant 
of  property  from  the  Emperor  Shah  Alum 
about  the  year  1762,  A.  D.  He  was  suc- 
ceeded by  his  son  Shumsooddeen,  who 
received  the  last  grant  of  the  same  Emperor 
in  the  year  1802,  A.  D. 

Shumsooddeen   died   without   male   mn^ 

but  leaving  a  widow   called   Kadura,    aliat 

,  Bebee    Asmut,    and     an    infant    daoght^C 
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Darned  Lootfoonnissa.  It  appears  to  have 
beeo  the  iDteotion  of  Shumsooddeen  that 
this  daughter  should  be  married  to  his 
coasiu's  SOD  Eubeerooddeen  ;  and  it  is  not 
disputed  that  Shumsooddeen  did,  before  his 
death,  oomiDate  and  set  up  this  Kubeerood- 
deen  and  declared  him  to  be  Sujjada-nu* 
sheen  in  succession  to  himself. 

The  widow  of  Shumsooddeen  appears  to 
have  quarrelled  wiih  Kubeerooddeen.  She 
broke  off  the  marriage  between  Kubeerood- 
deen and  her  daughter,  whom  she  accord- 
ingly married  to  some  body  else  ;  and  she 
retained  for  some  time  the  property  of  the 
khankah  and  resisted  Kubeerooddeen's 
attempt  to  recover  possession,  and  he  was 
obliged  to  enter  upon  a  protracted  litigation 
which  went  up  to  the  Privy  Council,  but 
nUiman-ly  he  recovered  and  held  the  pro- 
perty during  the  whole  period  of  his  life 
which  lasted  about  half  a  century.  He  died 
in  the  year  1869,  and  before  his  death  he 
appears  to  have  made  choice,  having  no  son 
of  his  own,  of  the  present  defendant,  Mo- 
hiooddeeo,  who  was  one  of  the  sons  of  his 
own  next  brother.  He  communicated  to  the 
Government  his  wish  that  Mohiooddeen 
should  succeed,  and  he  left  him  in  possession. 

Lootfoonnissa,  the  daughter  of  Shumsood- 
deen, as  previously  mentioned,  was  married 
according  to  her  mother's  designs,  and  she 
bad  a  son.  Shah  Fyazooddeen  Ahmud,  and 
a  daughter  named  Bibee  Kurmun.  Fyaz- 
ooddeen, during  his  lifetime,  made  some 
faiut  attempts  to  establish  a  claim  to  the 
oflBce  of  Svjjada-nusheen^  but  never  went 
BO  far  as  to  bring  a  regular  civil  suit.  The 
present  defendant  is  the  son  of  Bibee  Kur- 
mun, his  sister,  and  he  claims  now  to  be  en- 
titled as  the  lineal  descendant,  although  in 
the  female  line,  of  Shumsooddeen. 

Now  there  is  one  point  in  this  pedigree 
which  is  of  considerable  importance,  and 
which,  if  it  had  been  decided,  would  have 
greatly  simplified  the  decision  which  we 
have  to  give.  If  it  were  admitted,  or 
proved,  that  Shurfooddeen,  the  immediate 
ancestor  of  Kubeerooddeen,  had  been  the 
son  of  a  second  son  of  Shah  Kubeer  Dur- 
vesh,  it  would  then  be  manifest  that  the  de- 
fendant is  a  descendant  in  the  male  line  of 
the  original  founder,  whereas  the  plaintiff 
now  before  us  would  have  been  no  descend- 
Aotat  all  in  the  male  line,  but  removed  by 
two  females  from  the  line  of  the  original 
founder.  The  plaintiff  has  laid,  therefore, 
considerable  stress  upon  the  two  grants  given 


in  the  time  of  Kyamooddeen  and  Shumsood- 
deen. It  seems  to  have  been  supposed  that 
these  two  grants  in  some  way  limited  the 
enjoyment  and  descent  of  the  property  to 
the  descendants  of  these  two  persons,  Kya« 
mooddeen  and  Shumsooddeen. 

Now  it  is  clear  that  the  plaintiff  claims 
the  whole  of  this  property  in  virtue  of  his 
right  to  the  office  of  Sujjada-nuiheen  ;  that 
the  property  cannot  be  looked  upon  in  any 
other  point  of  view,  and  was  not  regarded 
in  the  plaint  in  any  other  point  of  view, 
than  as  being  annexed  to  the  office  of  Suj^ 
jada^nusheen.  He,  in  fact,  alleges  himself 
to  be  entitled  to  that  office,  and  it  is  as 
claimant  to  that  office  that  he  asks  for  a  de- 
cree. I  conceive,  therefore,  that  the  pro- 
perties acquired  under  the  later  grants  were 
not  conferred  under  any  restrictions  as  to 
descent  so  as  to  confine  them  to  the  line  of 
those  two  grantees,  but  merely  as  an  incre- 
ment on  the  original  grant. 

Consequently,  the  circumstance  that  these 
grants  were  made  in  the  time  of  Kyamood- 
deen or  Shumsooddeen  makes  no  difference 
whatever  as  to  the  line  in  which  this  office 
had  to  descend.  Therefore,  if  the  descent 
of  the  defendant  in  the  male  line  from  Shah 
Kubeer  Durvesh  was  clearly  made  out,  I 
think  there  could  be  no  question  as  to  his 
right  to  bold  this  office  in  preference  to  the 
plaintiff ;  but  even  if  this  be  not  so,  it  may 
be  said,  I  think,  that  in  default  of  the  male 
issue  of  Khuleeloollah  the  line  of  his  daufrhttr 
who  married  Golam  Shurfooddeen  was  sub- 
stituted for  the  line  of  the  original  founder  ; 
and,  if  so,  we  have  again  the  fact  that  the 
defendant  is  a  direct  male  descendant  of 
that  line,  and  that  the  plaintiff  is  not  so, 
but  is  removed  by  two  female  descents,  both 
bis  father  and  his  grand-father  having  be- 
longed to  an  entirely  different  family. 

The  Mahomedan  law  appears  to  require 
that  offices  of  this  kind  should  descend  to 
persons  in  the  male  line,  and  to  regard  those 
who  are  descended  from  females  as  not  be- 
longing to  the  family  of  the  founder,  but 
strangers.  The  plaintiff  has  not  brought  to  our 
notice  any  rule  of  Mahomedan  law  by  which, 
when  an  office  like  that  of  Sujjada-nusheen 
has  been  once  diverted,  for  what  must  be 
held  to  be  sufficient  cause  from  a  particular 
line  of  descent,  it  is  liable  to  be  again  wrest- 
ed from  that  line  and  brought  back  into  the 
line  of  a  previous  holder,  when  the  person 
claiming  under  that  previous  holder  is  a 
descendant  in  the  female  line. 
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There  seems  to  be,  therefore,  no  rule  of 
Mahomedan  law,-*at  any  rate,  none  such  has 
been  made  oi]t,*^Qpon  which  we  ought  to  give 
this  property  to  the  plaintiff;  and  it  seems 
to  me  that  any  such  decision  which  would 
have  the  effect  of  divesting  the  defendant, 
who  is  confessedly  a  descendant  in  the  inale 
line  from,  at  least,  soitie  of  the  holdi^rs  of 
this  office,  in  order  to  confer  it  upon  a  per- 
son who  is  not  a  descendant,  eVen  primarily, 
in  the  female  line,  but  is  removed  by  two 
steps  from  the  line  of  the  founder,  Wdald  be 
entirely  contrary  to  the  spirit  of  Mftbome- 
dan  law  ;  and  any  such  claim  is  still  less  to 
be  regarded  with  favor  when  the  office  and 
property  have  been  held  for  a  period  of  more 
than  half  a  century  in  the  line  in  which  they 
now  are. 

I  think,  therefore,  that  the  plaintiff  has 
made  out  really  no  case.  Even  without  its 
being  ascertained  who  the  father  of  Gohm 
Shurfooddeen  was,  the  case  is  so  clear  in 
•fftvor  of  the  defendant  that  we  are  not  called 
upon  to  go  further,  but  ought  to  dismiss 
this  suit.  Accordingly,  both  the  plaintiff's 
suit  and  this  appeal  are  dismissed  wftti 
costs. 

MacpheriOHj  J. — I  concar« 


The  drd  August  1871. 

Present : 

The    Hon'ble  L.   S.    Jackson    and  A.  G. 
Macpherson,  Judges. 

lloo«meiits  —  Certified  copies  —  Svl- 
denoe— Seotlen  170«  Civil  Procedare 
Code. 

Case  No.  487  of  1871- 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
7th  February  1871,  reversing  a  decision 
of  the  31oonsiff  of  Kotulpore^  dated  the 
7th  December  1870. 

Tara  Chand  Bnnetjee  (Plaintiff)  Appellant^ 

versus 

Boistnb  Churn  Bhndro  and  others  (Defend- 
ants) Respondents. 


Mr.  W.  A.  Montriou  for  Appellant. 
The  Advocate  General  for  Bespoodeats. 

In  a  suit  by  the  ptttaeedar  for  vent  due  tiii^  a  ior- 
patnee,  defendant  was  summoned  to  produce  th^  dor- 
putDee  pottah  <ind  abynamah  which  he  had  prodaoed 
on  a  former  occasion  in  a  different  suit.  On  his  r^ 
presenting  that  they  were  lost,  plaintiff  pat  in  a  oerti- 
fled  copy  of  the  bynanmh,  obtained  "firom  the  dffioe  of  the 
Begfistrar  of  Deeds. 

Hbld  that  as  the  defendant  failed  to  produce  the 
bynamah  or  to  prove  that  it  was  out  of  his  power  to  do 
80,  the  Judge  might  have  passed  judgment  against  him 
at  once  unddr  Section  170  Act  YIII  of  1869.  As  the  de- 
fendant gave  no  clear  evidence  to  rebnt  the  bymniMh  pot 
ih  by  the  plaintiff,  the  copy  of  the  bjmamah  wis  good 
evidence  in  support  of  the  plaintiff*  s  case. 

Jaehson,  J. — The  only  question  in  tbis 
case  is  whether  the  plaintiff  made  out  the 
allegation  with  which  he  started,  namely, 
that  the  rent  due  on  account  of  the  dor- 
putnee  from  tbe  defendants  was  641  rupeeti 
and  not  341  rupees,  as  alleged  by  the 
defendants. 

The'  plaintiff,  It  appears,  purchased  the 
superior  tenure,  the  putnee,  from  the  Official 
Assignee,  and  did  not  receiire  after  hn  pttr- 
cbase  the  usnal  documents  of  title.  He 
had  to  esrablish  his  right  as  ptitueedar  after 
protracted  litigation  against  the  defendants, 
and  now  sues  to  recover  the  rent  of  the 
dur*putnee* 

He  applied  to  tbe  Court  to  fluraniOB  the 
defendants  to  prodnce  the  dur-pdtnee  pottak 
and  bynamah  which  tlie  defendant  had  pro- 
duced on  a  former  occasion  in  a  diffsrent 
suit.  Tbe  defendants  gave  no  proof  of  ike 
loss  of  those  documents,  but  pot  in  a  petition 
stating  that  the  documents  had  been  lost  by 
the  occurrence  of  adacoity  in  their  premises. 
Thereupon,  the  plaintiff  ;put  in  a  certified 
copy  of  the  bynamah  which  was  obtained 
from  the  office  of  the  Registrar  of  Deeds.    • 

Upon  that  copy,  which  the  Moonsiff  con- 
sidered not  to  be  rebutted  or  displaced  by 
any  evidence  on  the  part  of  the  defendaut, 
a  decree  was  priven  for  the  plaintiff  for  rent 
at  the  rate  of  641  rupees. 

l^his  decision  coming  in  appeal  'b€ffore  the 
Judge,  he  starts  %ith  setting  out  the  fkefs 
in  a  manner  which  would  lead  one  to  stip- 
pose  that  he  was  about  to  give  judgment  io 
favor  of  the  plaintiff,  but  then  he  conclodeS 
with  th^se  words.  '*  I  do  ndt  think  Mi 
'*|)Iaintiff*8  suit  can  be  decreed  apon  (lis 
*'  mere  recital  in  aiiother  'doetihienr,  wbea 
'*  it  appears  that  he  tsiighi  'haV6  obtafned 
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**  proof  of  the  amount  of  rent  by  suit^mbuin^ 
•*  the  fornipr   putneedar  or  his   GomastaU  oe 
"a  wltaesa   ain)   calling   u<t>on   tlietn  to  pro* 
**iiuce   collection   papers,  &c.      There  is  no 
''doabt  that  plaintiff  Una  not    fully    provml 
''his  caae,  and  it  is  a  dangerous   doctrine  to 
'May  down  that  if  defendants  do  tiot  produce 
'*  their  documents,  which,  be  it  remembered, 
''may  possibly  have  been  lost,  the  plaintiff's 
"claim    is   to    be    decreed    without    proof. 
"  Plaintiff  has  neglected  to  avail   himself  of 
"proof  which  apparently   was  obtainable." 
We  are  somewhat  embarrassed  in  dealing 
with   this  decision    of  the   Judge,   because 
OD  reading   the  judgment   cursorily  it  may 
be  said  that  in  one  point  of  view  the  decision 
deals  with  question  of  fact  the  Judge  having 
considered   the  mode  in   which  the   plaintiff 
might  have  proved  his  case,  and  having  held 
that   the   case   wns   not   proved  in   the  best 
way,   and   sliowed  that  he  was  not   satisfied 
of  the  truth  of  the  plaintiffs  allegations  ;  — 
but  I   think  on   reading  it  attentively  one 
cannot  fail  to  see  an  error  in  principle,  and 
more  than  one.     The  Judge   says  **  I  do  not 
think    that   plaintiffs   suit   can    be   decreed 
upon   a  mere  recital  in  another  document^' 
when   he   might   have  proved  it  in  another 
way.     Now  it   is  not   shown  to  us   that  he 
might  have  obtained  proof  in  any  other  way. 
It  does  not  appear  that  there  wos  a  putnee- 
dar  or  Gondastah  who  might  have  been  sum- 
moned as  a  witness  or  called  upon  to  produce 
collection    papers.     The   Judge    again   says 
thai   the   plaintiff's  suit   cannot  be  decreed 
inasmodi  as  he   has  not  produced   the   best 
evidence   that   was    obtainable.     But   there 
is  no  doubt  that  it  could   have  been   decreed 
ou  such  evidence  as  the  plaintiff  did  produce. 
The  plaintiff,  having  called  upon  the  defend- 
ant,   who   presumably  had  in  his  possession 
the  bynamah,  from   which  the  rental  might 
have    been    uiiquesriouably    ascertained,    to 
produce  it,  it  was  the  business  of  the  defend- 
ant 10    have   produced  that  document  or  to 


have  proved  that  it  was  out  of  his  power  to 
produce  it ;  but  he  did  neither.  In  that 
state  of  things,  the  Conri  might  have  given 
judgment  at  once  against  the  defendants 
under  Section  170  Act  VIII  of  185©. 
But  the  Court  not  having  done  that,  I  think 
it  cannot  be  doubted  that  the  plaintiff  did 
give  what  was  good  and  sufficient  evidence 
of  the  contents  of  the  bynamah  by  produc- 
ing the  authenticated  copy  from  the  RegJ?/ry 
office«  The  parties  do  not  seem  to  have 
questioned  the  sufficiency  and  accuracy  of 
that  copy  :  it  was  probably  put  in  without 
o|)jeotion  on  either  side,  and  must  be  taken 
to  have  beeo  admitted  us  good  evidence  of 
what  the  bynamah  contained. 

Then  the  value  of  this  document  to  the 
plaintiff  consists  in  this,  that  on  a  former 
occasion  it  was  put  in  by  the  defei^Iants 
themselves  in  a  suit  relating  to  this  very  pro- 
perty. They  appear  to  have  acce^Jted  this 
bynamah  with  the  admission,  if  erroneous, 
made  in  it,  and  never  attempted  to  have  It 
corrected.  I  think  it  was  evidence  on 
which  the  Judge  might  have  gone.  It  wns 
not  displaced  by  liie  defendant,  and  it  had 
been  dealt  with  by  the  Court  below  as  satis- 
factory. In  that  state  of  things,  the  defend- 
ant having  failed  to  comply  with  the  order 
of  the  Court  and  having  given  no  clear 
evidence  to  rebvt  that  put  in  by  the  plaintiff, 
I  think  the  plaintiff  was  entitled  to  the 
judgment  of  the  Court,  and  that  the  Judge 
was  in  error  in  reversing  the  judgment  of 
the  Moonsiff,  and  that  we  ought  accordingly 
to  set  aside  the  judgment  in  appeal  and  re* 
store  that  of  the  Moonsiff.  The  respondent 
must  pay  the  costs  of  this  and  of  the  Lower 
Appellate  Court. 

Maephenon,  J. — I  concur.  I  thijik  that 
Uie  copy  of  the  bynamah  was  under  the 
circumstances  good  evidence  in  support  of 
the  plaintiff's  case,  and  that  it  was  snfficient 
evidence  so  long  as  it  was  not  rebutted. 
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The  4tb  August  1871. 

Present : 

The  Hoa'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

Bellirioas  fostlTals— Jorlsdlotloii. 

Application  for  the  admission  of  a  Special 
Appeal  from  the  decision  of  the  Judge  of 
East  Burdtvan,  dated  the  1st  March  1871, 
reversing  a  decision  of  the  Moonsiff  of 
Aosgaon^  dated  the  ZUt  October  1870. 

Id  the  matter  of 

GrOBsain  Doss  Ghose  and  others  (Plaintiffs) 
Petitionersy 

versus 

Gooroo  Doss  Chuckerbutty  and  others  (De- 
fendants) Opposite  Party, 

Baboo  Bungshee  Dhur  Sein  for  Petitioners. 
No  one  for  Opposite  Party. 

A  salt  for  a  dedantloii  of  a  right  to  receive  marks 
of  recognition  and  honor  at  idol-festivals,  or  for  da- 
mages from  priests  for  withholding  the  same,  is  not 
cognizable  by  a  Qvil  Court. 

Kempf  J.— We  think  that  this  application 
for  the  admission  of  special  appeal  must  be 
rejected.  The  only  point  taken  in  special 
appeal  is  that  the  Lower  Appellate  Court 
was  wrong  iu  law  in  holding  that  the  suit 
would  not  lie.  The  plaintiffs  brought  their 
suit  for  a  declaration  of  their  right  to  receive, 
at  the  hands  of  the  Poorohit  of  the  village- 
idol  at  certain  festivals,  malla  and  telok  and 
other  marks  of  recognition  and  honor,  and  to 
obtain  damages  from  the  priests  for  with- 
holding these  marks  of  respect  on  three  oc- 
casions in  1276.  The  Moonsiff  decreed  the 
ease,  directing  the  Poorohit  defendants  to 
give  necklace  and  telokf  &o.,  to  the  plaintiffs 


at  certain  festivals  or  to  pay  them  fifty  rupees 
as  compensation  for  loss  of  honor.  The 
Judge  observes,  and  we  think  rightly,  that 
a  decree  of  this  description  is  incapable  of 
execution.  He  finds  that  the  custom  plead- 
ed by  the  plaintiffs  has  not  been  proved ; 
that  it  is  entirely  in  the  discretion  of  the 
Poorohits  to  give  or  to  withhold  these  rnnrb 
of  respect ;  and  that  the  Court  cannot  com- 
pel the  priests  to  comply  with  the  plaintiff's 
demand  and  to  perform  involuntarily  what 
is  essentially  a  voluntary  act.  The  Judge, 
accordingly,  reverses  the  decision  of  the 
first  Court  and  dismisses  the  plaintiff^s  suit ; 
and  in  support  of  his  view  he  quotes  a  de- 
cision reported  in  the  Sudder  Deeisiooa  of 
1850,  page  64. 

We  think  that  the  Judge  is  right.  He 
has  found  as  a  fact  that  there  is  no  such 
custom  as  pleaded  by  the  plaintiffs;  and 
that  they  have  not  been  injured  in  caste, 
nor  have  their  privileges  and  rights  been  in 
any  way  invaded.  We,  therefore,  concar 
with  him  in  holding  that  the  suit  is  one 
which  is  not  cognizable  by  the  Civil  Coart. 
The  application  is  rejected. 


The  10th  August    1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  A.  6.  Mac- 
pherson,  Judges. 

XilmltAtlon^Proftorlptlon— Bleotloii* 

Case  No.  516  of  1871, 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of 
Hooghly,  dated  the  28M  January  1871, 
reversing  a  decision  of  the  Moonsiff 
of  Salikha,  dated  the  llth  November 
1870. 

Rnjah   Bijoy    Keshub    Roy   (Defendast) 
Appellant, 

versus 

Obhoy  Churn  Ghose  (Plaintiff*)  Respond' 
ent. 
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Mr.  R.  E.  Twidale  and    Bahoo   Nil  Ma- 
dhub  Sein  for  Appellant. 

Baboos    Vnnoda     Perskad    Banerjee    and 
Bhoteanee  Churn  Duti  for  Respondent. 

Per  Macpherton,  J, — The  length  of  time  required  in 
a  case  of  prescription  prior  to  ist  July  1871  was  at  least 
12  years. 

The  "  Limitation  Act,  1871,**  requires  peaceable  and 
open  enjoyment  without  interruption  for  20  years. 

The  right  asserted  in  a  claim  founded  on  prescription 
should  be  strictly  and  clearly  defined,  and  cannot  be 
based  on  rights  which  are  inconsistent  When  a  party  is 
called  upon  by  the  Court  to  elect  which  branch  of  a 
double  case  he  will  proceed  with,  the  el<H:Uon  must  be 
distinct  and  clear,  and  such  as  will  bind  him  and  will 
show  accurately  on  the  fisoe  of  the  record  the  claim  (if 
any)  which  is  abandoned. 

MacphersoHy  «/. — Iir  my  opinion,  the 
decree  of  the  Subordinate  Judge  is  wrong. 

The  Subordinate  Judge  states  in  his 
judgment  that  the  suit  is  brought  to  estab- 
lish a  right  by  prescription  to  hold  what 
he  calls  a  "  floating  hUt,"  a  h&t  held  partly 
on  land  and  partly  on  water,  near  the 
mouth  of  a  certain  khal  which  runs  into 
the  Hooghly.  And  he  finds  it  proved  that 
the  plaintiff  has  held  such  a  hat  '*  for  a 
good  many  years,"  and  has  levied  tolls  from 
the  boatmen  and  others  frequentingr  it, 
"under  a  privilege  which  in  the  legal  sense 
of  it  amounts  to  prescription." 

But  a  finding  of  this  sort,  that  a  man  has 
done  certain  acts,  or  made  use  of  his  neigh- 
bour's property  in  a  certain  way  *<  for  a 
good  many  years,"  is  quite  insufficient  as 
a  basis  of  a  declaration  that  the  man  has 
acquired  by  prescription  a  right  to  do  those 
acts  or  to  make  that  use  of  his  neighbour's 
property.  There  must  be  a  distinct  finding 
that  it  is  proved  that  the  person  claiming  the 
right  by  prescription  has,  for  a  certain  length 
of  time,  uninterruptedly  exercised  either 
himself  or  by  those  through  whom  he  claims 
the  right  which  he  sets  up.  The  length  of 
time  requisite  under  the  law  in  force  when 
this  suit  was  instituted  was,  in  my  opinion, 
at  the  least  12  years.  And  according  to 
the  new  **  Limitation  Act,  1871,"  which,  as 
regards  this  class  of  questions,  came  into 
op«'raiion  on  the  Ist  of  July  lust,  peaceable 
•od  open  enjoyment  by  the  person  claiming 
the  right,  without  interruption  and  for 
twenty  years,  must  be  proved  (See  Act  IX 
of  1871,  Section  27)- 


Moreover,  the  right  asserted  must  be 
strictly  and  clearly  defined  :  whereas  in  the 
present  case  the  right  asserted  by  plaiHti£f 
and  established  by  the  decree  of  the  Sub- 
ordinate Judge  is  described  in  the  vaguest 
and  most  ill-defined  manner. 

But  the  whole  suit  has  been  wrongly  and 
improperly  brought.  The  Moonsiff  was 
properly  justified  in  the  remarks  which  he 
made  on  the  mode  in  which  the  plaint  is 
framed,  and  I  think  he  would  have  done 
well  to  have  refused  to  receive  it  on  hia 
file  at  all. 

The  plaintiff  chose  to  come  into  Court 
with  a  case  which  was  in  itself  double  and 
inconsistent,  alleging, /?r«//y,  his  proprietary 
right  in  the  bank  of  the  khal  on  and  oppo« 
site  to  which  the  hat  is  held  ;  and  secondly ^ 
his  right  by  prescription  to  hold  the  hkt 
there.  The  defendant  claims  the  site  where 
the  hki  is  held  as  his  property,  and  denies 
that  the  plaintifi  has  any  right  by  prescript 
tion  or  otherwise  to  hold  the  h&t  there. 
Thereupon,  the  plaintiff,  not  in  truth  ex- 
pressly relinquishing  or  abandoning  his 
claims  as  proprietor,  was  allowed  in  the 
lower  Courts  to  omit  (as  it  were)  going  into 
til  at  part  of  his  case,  and  to  go  to  trial  on  a 
naked  ill-defined  issue  as  to  whether  he  has 
been  in  the  habit  for  many  years  of  holding 
this  h^t  at  this  place. 

If  the  plaintiff  had  put  upon  record  a 
formal  and  complete  abandonment  oi  all 
claim  as  proprietor  to  the  site  on  which 
the  h^t  is  alleged  to  be  held,  and  if  he  had 
accurately  defined  and  had  detailed  the 
limits  of  the  right  which  he  sought  by 
prescription  to  establish  over  another  man's 
property,  he  might  properly  have  been  al- 
lowed to  go  to  trial  on  the  question  as  to 
prescription.  But  he  ought  not  to  have 
been  allowed  to  proceed  at  all  so  long  as 
every  thing  was  left  undefined  and  uncer- 
tain, and  so  long  as  there  was  nothing  mora 
than  a  quasi  relinquishment  of  the  claim  of 
proprietary  right. 

It  is  quite  clear  to  me  from  the  proceed- 
ings in  the  lower  Court,  and  from  the  man- 
ner in  which  the  case  was  conducted  for 
the  respoudeut  before  us,  that  at  this  mo- 
ment the  plaintiff  asserts,  and  has  no  inten- 
tion of  ceasing  to  assert,  title  as  proprietor 
to  the  site  of  this  hat.  If  he  is  really  pro- 
prietor, he  may  be  entitled  to  a  decree  as 
such,  but  he  certainly  cannot  be  entitled  to 
a  decree  declaring  a  right  by  prescription. 
The  two  rights  are  wholly  inconsistent. 
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Pnriies  nre  not  entitled  to  come  into 
Court  tiod  ofik  for  i^asistaoce  until  they  have 
made  up  their  minds  in  some  degree  as  to 
what  their  position  is  and  as  to  the  asaist- 
ance  for  which  they  have  a  rig^fit  to  ask. 
And  if  a  phiintiff  coming  into  Court  with  a 
vague  double  case  is  called  upon  by  the 
Court  to  elect  which  branch  of  hie  case  he 
wiH  proceed  with,  the  elecfioit  must  be 
dieiinct  and  chmr  and  such  as  will  btnd 
the  party  electing  and  will  show  accurately 
on  the  face  of  the  record  tlie  claim  (if  any) 
whiob  is  abandoned. 

On  the  whole,  I  have  no  doubt  that  the 
decree  of  the  Lower  Appellate  Courr  should 
be  set  aside,  and  that  the  plain tifFs  auit 
ought  tb  be  dismissed  with  costs  in  all  the 
Courts. 

Jackson^  J. — I  entirely  eononr  in  tlie 
decision  following  the  judgment  just  de- 
Hvered  by  my  learned  bro'ther  Maepherson, 
but  I  am  precluded,  from  adopting  that 
judgment  entirely  ni  consequence  of  the 
expressions  which  it  contains  in  respect  of 
the  right  of  prescription  as  maintainable  in 
the  Courts  in  this  country.  I  desire  not  to 
commit  myself  to  atiy  expression  to  the 
effect  that  a  particular  period  of  12  years 
has  been  heretofore  neceaiMiry  in  such  cases, 
a^  I  am  very  glad  to  tbiuk  that  the  poiat^ 
has  now  been  settled  by  the  Legisfature. 
At  the  same  time,  I  think  it  right  to  say 
that  an  opinion  of  mine,  which,  I  believe, 
is  referred  to  in  the  judgment  of  the 
Court  below  in  this  case,  and  cited  as  a 
ruling  of  the  High  Court  dated  Idth  March 
1869,  and  which  is  to  be  fou^d  in  XI 
Weekly  Reporter,  page  236,  has  been  very 
often  quoted  and  a  good  deal  misapprehend- 
ed. In  disposing  of  that  case,  I  had  the 
advantage  of  the  assistance  of  my  learnecl 
brother  Markl>y,  thon  whovn  I  am  sure 
there  is  no  more  cautious^and  careful  Judge 
in  this  or  any  other  Court,  and  who  con- 
curred entirely  in  the  decision  of  that  case  ; 
«ud  I  think  that  if  the  words  which  are 
used  are  taken  as  they  stand,  they  are 
capable  of  being  fully  supported.  But  I 
have  never  held,  and  do  not  now  affirm,  thftt 
»  person  could  succeed  in  a  suit  to  establish 
a  right  of  prescription  merely  hj  giving 
evidence  of  the  use  of  n  certain  right  for 
5  or  6  years. 

It  is  pot  necessary  to  say  more  in  the 
present  case  than  that  the  case  of  the  plain- 
tiff is  contradictory  ;  that  he  set  up  but  did 
llo(  olearlj  and  flDally  adopt  and  rely  upon 


one  or  other  of  two  wholly  different  and 
contradlciory  causes  of  action.  The  pfo- 
posed  order,  therefore,  reversing  the  judg- 
ment  of  the  Court  bnlow.  is  one  in  which  I 
entirely  concur.  The  judgment  of  the 
Lower  Appellate  Court  will  he  reversed  and 
the  plainiiff^s  suit  dismissed  with  costs. 


The  11  th  August  1871. 

Present : 

TheHon'bleH.   V.   Bayley   and   Dwarka- 
nath  Mitter,  Judges, 

8atwarra^Fc««eMiloiL-- ^Mtt  pro- 
bandl. 

Case  No.  544  of  1871. 

Special  Appeal  from  a  decision  passed  In/ 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  i6tk  January  1871,  affirming 
a  decision  of  the  Moonsiff  of  that  Dis* 
tricty  dated  the  5th  August  1870. 

Syud  Mubaruk   All  (Defendant)   Appet' 
lant, 

versus 
Syudlmdad  All   (Plaintiff^)    Respond^U 
Moonshee  Mahomed  Yusoof  for   AppelUnt. 
Baboo  Boodh  Sein  Siftgh  for   Res|>ondent. 

In  a  suit  for  possession,  with  mesne  profits,  en  tbt 
ground  that  the  lands  claimed  were  allottert  to  plaintiff's 
share  by  a  butwarra  under  Regulation  XIX  of  1814^ 
where  defendant,  admitting  the  allegation,  urg^  thtf 
phintiff  had  given  up  possession  as  soon  as  the  bac- 
warra  was  completed  : 

Held  that  it  was  for  plaintiff  to  prove  that  defendant 
had  interfered  with  the  possession  awarded  to  him  br 
the  OoUector. 

Mitter,  J, — This  is  a  suit  for  tbe  possef- 
siou  of  certain  lands  with  mesne  profits. 
The  plaintiff  alleges  thai  the  lauds  in  qnes- 
tiou  were  allotted  to  his  share  by  a  ba^ 
warra  made  by  the  Collector  under  tlie 
proTisions  of  Regulation  XIX  of  1814,  but 
that  the  defendant  who  was  a  share*holder 
in  the  original  estate  refused  to  gi?e  ^ 
posseBsiou  uotwithstaoding  the  bq^WMTH* 
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The  defendant  in  his  written  stnteineiit 
admits  that  the  disputed  lands  have  heen 
ftllotted  to  the  plaintiff's  share  hj  the  Col- 
lector, but  he  alleges  that  he  had  given  up 
possession  of  those  lands  as  soon  as  the 
butwarra  was  completed,  and  that  ever  since 
that  dale  be  bad  nothing  whatever  to  do 
wiih  ihem. 

Upon  this  state  of  iiie  pleadings  both  the 
lower  Courts  have  given  a  decree  to  the 
^aiofiiff  for  possession  with  mesne  profits, 
and  the  quesliou  raised  for  oor  decision  in 
special  appeal  is  whether  the  lower  Courts 
iMve  acted  rightly  in  law  in  throwing  the 
eathre  burden  ef  ^roof  on  the  defendant. 

We  are    of   opinion    tha(t    this  qnestion 
onght    to    be    answered    in    the    negative. 
Section  20  of    Re^^ulation    XIX    of  I8I4 
provides  that   **  Che   detefminafion     of  the 
"  Board  of  Revenue   or   Board  of  Commi?- 
"  tfioners  on  (he  paper  of  partition   shfldt  be 
'  final,  and  the.  Collector  on   receiving   noti- 
fication thereof  shall   put   the   parties  in 
•*  possessfon  of  their   respective  estate,   and 
**  immediatelj   mftke   the   necessary   entries 
'*in  the  records  of  his   office."     It   is  to  be 
legaTly   presumed   that   the    Collector   who 
mnde  the  bntwnrra  Obserred   the    pi'ovisions 
of  this  Section   and   thalt  he   awarded    pos- 
session of  the  estate  af lot  ted    to   the  plaintiff 
according   to   those   provbions.     The  plnin- 
tifT  is  seeking  in  this  case  to   make  out  that 
the   ^fendnnt   is  a    wrong-doer,  and    it   is 
for    the   plaintiff,   therefore,    to   prove   that 
the  defendant   has  interfered   with  the   pos- 
session awarded    to   him   by   the   Collector, 
mod    has   thereby    made    himself  liable  for 
mesne   profits.     It   is   not    enough   for   the 
plaintiff  to   shevir   thai    certain  lAnds  were 
allotted  to  him  by  the   butwarra.     He   must 
shew  either  that   the   defendant    refused  to 
irtire  up  possession  of  tho^e  l«nds  or  that  he 
is  still  enjoying   them   notwithstanding   the 
delivery  of  possession   by  the  Collector. 

In  this  view,  we  are  obliged  to  remand 
the  case  to  the  Lower  Appellate  Court  for 
a  fresh  deeisien.  The  plaintiff  will  be 
required  to  prove  his  cause  of  action,  and 
as  there  appeivrs  to  have  been  some  irre- 
g^tnrity  in  the  examination  of  witnesses  in 
the  first  Court,  we  direct  the  Lower  Appel- 
late Court  to  jftve  full  opportunity  to  the 
parties  to  produce  any  evidence  they  might 
think  necessary  before  the  case  is  fiuHJlj 
disposed  of.  The  case  is  to  be  taken  up 
At  once  out  of  its  turn. 

The  coits  of  this  appeal   will  abide  the 


The  Uth  August  J87L 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glovef, 
Jtidffes. 

Abatement  of  reajt-^lband  takAo  for 
poblio  porpoaeA— Oompeiiftatloii. 

Cose  No.  450  of  1871. 

Special  Appeal  yrom  a  decision  passed  hy 
the  Judge  of  East  Burdtoan^  dated  the 
Z\st  December  1870,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  Di$- 
trici,  dated  the  29th  July  1870. 

Maharajah  Dheraj  Muhtab   Chand  Babadoor 
(Plaintiff)  Appellant, 

versus 

Chittro  Coomaree  Bibee  and  others  (Defend- 
ants)  Respondents. 

Baboos  Juggadanund  Mookerjee  and  Chun- 
der  Madhub  Ghose  for  Appellant. 

Bfiboos  Hem  Ch under  Banerjee  ond 
Bhowanee  Churn  Dutt  for  Respondents. 

A  elaira  for  rent  beinf  a  recarrtng  cause  of  action,  a 
tenant  is-  entitled  to  set  up  a^^ainst  it  for  any  particular 
year,  any  right  which  be  bad  to  a  deduction  or  abate- 
ment potMritbstanding  that  he  bas  paid  full  rent  for 
sftverat  previous  years. 

When  land  is  taken  away  for  Railway  purposes  and 
compensation  made,  which  is  divided  between  the 
zeo)indar  and  those  holding  under  him,  anv  deduction 
of  Knt  claimed  from  the  zemindar  must  Se  reckoned 
with  reference^  not  to  the  gross  amount  of  compensation, 
but  to  the  proportion  which  passed  into  his  hands. 

Kemp^  J.— This  was  a  suit  for  the  reco« 
very  of  rent  for  the  year  1276.  The  defend- 
ant raised  certain  objectious,  nasdely,  1^/, 
that  33  bee^ahs  18  cottahs  and  a  fraction 
had  been  taken  for  Railway  purposes,  and 
therefore  that  he  is  entitled  to  an  abatement 
on  the  jumniah  to  the  extent  of  56  rupees 
4  aunas ;  that  as  the  plaintiff,  the  Rujah, 
had  got  a  share  in  the  amount  of  compeusu- 
tion  received  from  the  Railway  Company, 
therefore  the  said  6Q  rupees  4  annas  ought 
to  be  deducted  from  the  claim. 

The  first  Court  held  that  as  the  lands  have 
been  taken  for  Railway  purposes,  there  could 
be  no  doubt  that  every  body  must  admit  that 
the  right  to  receive  rent  is  inherent  in  the 
Innd,  and  if  there  is  no  land  the  right  to  re- 
ceive rent  can  no  longer  exist ;  that  in  this 
suit,  the  plaintiff  cannot  deny  that  the  quan- 
tity of  land  alleged  by  the  defoodaot  La3 


Digitized  by 


Google 


202 


Civil 


tHE  WSKKLT  RBPORTEB. 


Rulings.     [VoL  XVL 


been  taken  awnj  for  Railway  purposes  ;  that 
the  plaintiff  did  not  say  that  he  had  not 
received  the  .full  value  of  his  lands,  and 
therefore  it  must  be  held  that  his  right  to 
receive  rent  has  become  extinct  with  refer- 
ence to  the  33  beegahs  18   cottahs. 

The  Judge,  in  a  very  short  decision,  says 
that  two  grounds  of  objection  to  the  order 
of  the  lower  Court  were  urged  in  appeal; 
li^  that  a  remission  cannot  be  granted  in  a 
suit  for  arrears  of  rent ;  and  2ndf  that  the 
remission  granted  is  out* of  proportion  to 
the  mokurruree  jummah. 

With  regard  to  the  first  objection,  the 
Judge  held  that  a  deduction  may  be  made 
in  a  suit  for  arrears  of  rent  in  consequence 
of  a  diminution  in  the  area  of  the  land  by 
dtluvion  or  otherwise,  and  that  the  defendant 
was  justified  in  urging  his  plea  and  asking 
for  a  deduction  on  account  of  the  land  taken 
from  his  tenure  for  the  Railway  undier  the 
orders  of  Grovernment. 

With  regard  to  the  second  objection,  the 
Judge,  without  giving  any  reasons  for  his 
decision,  found  that  the  defendant  is  fairly 
entitled  to  the  deduction  he  claimed,  n^ely, 
rupees  56-4.  He  seems  to  think  thatbeci^se 
that  land  was  valued  in  the  presence  of  ii^e 
parties  interested,  that  a  more  fair  way  of  as- 
oertaining  its  value  could  not  be  arrived  at. 

Now,  in  appeal,  the  points  taken  are  ;  1st, 
that  the  defendant  cannot  claim  this  abate- 
ment inasmuch  as  he  has  paid  the  full  rent 
for  several  years  prior  to  suit;  and  2nd,  that 
the  total  amount  of  56  rupees  4  annas  ought 
not  to    have    been    deducted. 

The  first  ground,  we  think,  is  wholly  un- 
tenable. There  is  no  doubt  that  this  is  a  suit 
for  rent  for  the  year  1276,  and  as  contended 
by  Baboo  Hem  Chunder  Baneijee,  a  suit  for 
rent  being  a  recurring  cause  of  action  the 
defendant  was  entitled  to  set  up  against  the 
claim  for  any  particular  year  any  right  which 
he  had  to  a  deduction  from  the  amount 
claimed  or  to  abatement.  The  first  ground 
is,  therefore,  overruled. 

On  the  second  ground,  the  pleader  for  the 
respondent  admits  that  his  client  is  not  en- 
titled to  the  whole  56  rupees  4  annas,  and 
we  think  that  in  making  this  admission  he 
has  acted  fairly  and  properly  in  this  matter. 
There  can  be  no  doubt  that  his  client  cannot 
be  entitled  to  the  whole  of  that  amount. 
The  laud  taken  by  the  Railway  is  33  bee- 
gahs 18  cottahs,  but  there  are  several  inter- 
mediate holders  between  the  Rajah  and  the 
ryoty  namely,  the  mokurrureedar,   the  dur- 


mokurrureedar,  and  the  ryot ;  and  the  rupee! 
54-4  represents  the  gross  rent  payable  to  tbd 
dur-mokurrureedar  and  not  the  rent  payable 
by  the  defendant,  the  mokurrureedar,  to  the 
Rajah.  When  this  land  was  taken  for 
Railway  purposes,  the  Grovernment  officers 
ascertained  the  full  value  of  the  land  in  this 
way,  namely,  the  gross  rental  was  taken  to 
be  56  rupees  4  annas,  and  it  was  considered 
that  twenty  times  that  amount  was  a  fair 
compensation  to  be  made  for  the  value  of 
the  land  ;  and  a  compensation  of  rupees 
1,125  was  accordingly  awarded.  Out  of  this 
the  Rajah,  the  plaintiff,  took  rupees  769,  the 
mokurrureedar  rupees  112,  and  the  dar- 
mokurrureedar  rupees  243  ;  and  therefore 
the  sum  of  rupees  769  which  the  Rajah 
received  represents  the  full  value  to  him  of 
the  lands  taken  away  for  Railway  purposes, 
and  therefore  the  mokurrureedar  is  entitled 
to  an  abatement  in  proportion  to  rupees  769.^ 
Baboo  Hem  Chunder  Baneijee  says  that  on 
working  out  the  sum  on  this  basis  what  ha 
is  entitled  to  would  be  a  deduction  of  rupees 
38-4  ;  but  be  that  as  it  may,  we  think  that 
the  principle  upon  which  Baboo  Hem 
Chunder  Banerjee  contends  that  this  deduc- 
tion is  to  be  made  is  a  correct  principle,  and 
therefore  we  hold  that  the  defendant  is  eo- 
titled  to  a  deduction  on  his  jummah  in  pro- 
portion to  the  sum  of  rupees  769  received 
by  the  Rajah. 

The  decision  of  the  Judge  must  be  mo- 
dified, and  each  party  will  pay  their  own 
costs  of  this  Court. 


The  11th    August  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarki- 
nath  Mitter,  Judges. 

Settled  eBtateB  In  AsBam— Xiakliend* 
dar. 

Case  No.    497  of   1871. 

Special  Appeal  Jrom  a  deHsion  passed  by 
the  Assistant  Commissioner  of  Burpetta 
in  Kamroopy  dated  theZlst  January  1971. 
reversing  a  decision  of  the  3Ioonsiff  of 
that  District,  dated  the  29th  June  1B70. 

Julio  w  Surma  Pat  waree  ^Plaintifi)  AppelloMi^ 

versus 

Madhub  Ram  Atoi  Boorha  Bhukttt  (!)•• 
fendant)  Respondent. 
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B<tboo  Motee  Lall  Mookerjee  for  Appellant. 
No  one  for  Bespondeot. 

Whatever  might  have  been'  hit  position  under  former 
6ovemmen(i9,  a  lakhen^dar  in  Assam  is  entitled  to 
manage  his  lands  in  any  manner  he  pleases  consistentlj 
with  existing  Begulations,  and,  as  holder  of  a  resumed 
grant  which  has  been  settled  with  him,  to  eject  a 
tenant  who  has  no  right  of  occupancy  or  lease  of  any 
kind. 

Mttter^  «/.— 'We  think  the  jadgment  of 
the  Lower  Appellate  Court  in  this  case 
ought  to  be  reversed.  It  is  not  at  all  neces- 
sary for  as  to  follow  the  lower  Courts  into 
a  discussion  as  to  the  precise  nature  of  the 
peculiar  rights  enjoyed  hy  lakherajdars 
in  Assam.  It  is  sufficient  to  observe  that 
the  defendant  is  not  one  of  the  old  Paiks 
referred  to  by  the  Assistant  Commissioner 
in  his  judgment,  and  that  he  has  not  been 
able  to  make  out  any  right  of  occupancy 
under  the  laws  in  force. 

The  issue  as  to  the  custom  prevailing  in 
that  country  has  not  also  been  properly 
decided  by  the  Assistant  Commissioner. 
He  admits  that  the  evidence  taken  in  re- 
gard to  this  issue  is  in  favor  of  the  conten- 
iion  raised  by  the  special  appellant^  but  he 
goes  on  to  draw  inferences  from  certain 
books  referred  to  in  his  decision  relating  to 
the  state  of  things  in  existence  under  the 
Assam  Rajahs.  We  do  not,  however,  find 
that  he  has  been  able  to  make  out  the 
position  contended  for  by  him,  viz,,  that  the 
bolder  of  a  resumed  lakheraj  grant  which 
has  been  settled  with  him  by  the  Govern- 
ment at  half  jumma  is  not  entitled  to  eject 
a  tenant  whose  occupation  does  not  extend 
over  a  period  (as  is  shewn  in  this  case)  of 
more  than  five  years,  and  who  has  no  lease 
of  any  kind  to  support  his  title.  Whatever 
might  have  been  the  position  of  the  lak- 
heraj dar  under  the  ancient  Governments 
of  the  country,  it  is  quite  clear  that  he  is 
now  entitled  to  manage  his  lands  in  any 
manner  he  pleases  consistently  with  the 
existing  Regulations. 

Act  X  of  1859  has  been  extended  to 
Assam,  and  there  is  nothing  in  the  provi- 
sioDS  of  that  Act  or  of  any  other  Regulation 
by  which  the  judgment  of  the  Lower  Ap- 
pellate Court  can  be  supported. 

We  reverse  the  decision  of  the  Assistant 
Commissioner  and  restore  that  of  the  Court 
of  first  instance.  The  plaintiff  will  get  a 
decree  with  all  the  costs  of  this  litigation. 


The  14th  August  1871. 
Present : 

The  Hon'ble  A.   G.   Macphersou   and   W. 

Ainslie,  Judges. 

• 

aamk  of  Benral—JboaiiB— Debts— S«- 
cnrltjof  landed  property -Sale  of 
depoBlted  title-deeds. 

Case  No.  87  of  1871. 

Regular  Appeal  from  a  decision  passed  hy 
the  Recorder  of  Rangoon^  dated  the  Aih 
January  1871. 

Ebrahim  Azeem  CDefendant)  Appellant, 

versus 

William  Dickson  Cruickshank,  Agent  of  the 
Bank  of  Bengal  at  Rangoon  (Plaintiff) 
Respondent. 

Mr.  T.  D.  Ingram  and  Toolsee  Doss  Seal 
for  Appellant. 

The  Advocate  General  and  Mr.  H.  C.  Ma* 
rindin  for  Respondent. 

The  provision  of  law  (Section  30  Act  lY  of  1802) 
which  forbids  the  Bsnk  of  Bengal  making  a  loan  or 
advance  on  the  seoority  of  immoveable  property,  is  not 
intended  merely  to  regolate  its  affairs  as  amongst 
Shareholders  and  Directors :  it  is  not  ultra  virt$  tot  the 
Bank  to  take  the  secority  of  immoveable  property  as 
a  protection  against  loes  for  a  debt  already  incurred 
and  due. 

A  written  authority  given  to  the  Bank  by  a  debtor 
to  sell  his  immoveable  property  of  which  the  title-^deeds 
are  in  deposit  with  it,  and  to  apply  the  proceeds  tOr 
wards  pa3rment  of  his  liabilities,  creates  an  equitabla 
lien  upon  that  property,  even  if  the  droomstanoea 
under  which  the  deposit  was  originally  made  rendered 
the  transactions  ultra  viru  of  the  Bank. 
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The  following   order  was  pas»ed  by    the 
Court  on  the  2nd  August  1871  .* — 

Macpherson,  J. — By  the  4th  Section  of 
Act  IV  of  1862,  for  regulnting  the  Bank  of 
BeDgal,  the  Bank  is  com^>etent  to  acquire 
and  hold  any  description  of  property  what- 
ever, and  to  transfer  and  convey  the  same. 
Sections  27,  28,  and  29  describe  what  the 
general  nature  of  the  Bank's  biisiaess  is  to 
be,  Section  27  giving  the  Bank  power  to 
sell  property  and  seciyities  deposited  in  the 
Bank  as  security  for  loans  and  not  redeem- 
ed, or  property  or  securities  recovered  by 
the  Bank  in  satisfaction  of  debts  and  claims 
Section  30  enacts  that  the  Bank  shall  not 
make  any  loan  or  advance  on  mortgage  or  in 
any  other  *'  manner  on  the  security  of  any 
*^  landy  houses^  or  immoveable  property  or 
*'  the  title-deed  relating  thereto." 

The  object  of  the  present  suit,  in  which 
the  Bank  of  Benofal  was  the  plaintiff,  is  to 
enforce  an  equitable  mortgage,  which  is  in 
the  plaint  stated  to  have  been  given  to  the 
Bank  on  the  7ih  of  June  1869  to  secure  a 
debt.  The  main  question  to  be  decided  is 
whether  the  Bank  of  Bengal,  not  having 
power  to  make  any  loan  or  advance  on 
mortgage  or  on  the  security  of  any  immove- 
able property  or  the  title-deed  relating 
thereto,  has  the  power  to  take  security  of 
this  nature  for  any  debt  actually  already 
accrued  due. 

The  equitable  mortgage  relied  on  was 
given  by  one  Moolla  Ahmed.  On  the  14th 
of  March  1^70,  the  appellant  (defendant  in 
the  Court  below)  purchased  the  right  title 
and  interest  of  Moolla  Ahmed  in  the  pro- 
perty, the  subject  of  the  mortgage,  at  a  sale 
in  execution  of  a  decree  against  Moolla 
Ahmed,  the  property  having  been  attached 
under  that  decree  on  the  5(h  of  February 
1870. 

Tlie  appellant  purchased  with  notice  of 
the  mortgage  or  lien  claimed  by  the  Bank  ; 
but  he  claims  to  bold  the  property  free  from 
any  such  lien,  on  the  ground  that  the  Bank 
acted  ultra  vites  in  taking  such  security, 
and  that  it  is  therefore  worthless  as  against 
him. 

It  was  argued  for  the  Bank  that  whether 
the  taking  such  security  was  ultra  vires  or 
not,  the  appellant  cannot  set  up  that  defence, 
the  provisions  of  the  Act  being  intended 
merely   for  the  regulation  of  the  affairs  of 


the  Bank  as  amongst  the  Sbareholdsrs,  w  as 
between  them  and  the  Directors.  But  ibis 
is  not  so  ;  and  the  contrary  was  decided  by 
the  Privy  Council  in  the  National  Bank  of 
Australasia  versus  Cherry  (III  L.  R.,  P.  C, 
299),  a  case  which  in  very .  maay  respeeis 
resembles  the  case  DOw  before  us:  We  have 
no  doubt  that  if  the  taking  of  tliis  security 
was  ultra  vires  as  being  forbidden  by  See- 
tion  30,  the  appellant  ha&  a  good  defeaoe 
and  is  entitled  to  our  judgment. 

But  if  the  security  was  given  to  seeore 
a  debt  already  incurred  and  doe,  we  do  not 
think  that  the  taking  it  was  ultra  vires. 
It  is  one  thing  to  say  that  the  Bank  shall 
not  make  a  business  of  lending  moaey  oo 
mortgage  of  land  and  the  like,  and  another 
thing  to  say  that  money  being  actually  doe 
and  owing  to  the  Bank,  the  Bank  shall  not 
take  the  security  of  land  or  other  immove- 
able property,  or  any  other  kind  of  good 
security  not  expressly  prohibited,  with  a 
view  to  its  own  protection.  Tlie  original 
lending  of  money  on  the  security  of  immove- 
able property  is  quite  a  different  thing  (and 
affects  the  general  position  and  business  of 
a  Bank  quite  differently)  from  taking  soch 
security  for  a  debt  due.  The  forbidding  the 
entering  into  loan  transactions  on  the 
strength  of  such  security,  does  not  appear 
to  us  necessarily  to  include  a  prohibition 
against  taking  such  security  as  a  protection 
against  loss  in  respect  of  a  debt  due  :  audi 
in  the  absence  of  any  express  proliibitioo, 
we  do  not  see  why  we  should  infer  an  inleo- 
tion  to  impose  it,  when  very  possibly,  not 
to  say  probably,  it  was  never  intended  that 
it  should  be  either  expressed  or  implied. 
PrimA  facie^  a  debt  having  been  actoally 
incurred,  it  appears  to  us  to  be  clear  gain  to 
the  creditor  to  get  any  security  for  ir, 
whether  by  way  of  mortgage  or  otherwise ; 
and  we  think  that  the  taking  of  such  secu- 
rity bona  fide,  is  within  the  general  seope 
of  the  business  of  the  Bank  of  Bengal,  as 
it  is  not  expressly  declared  not  to  be  so. 

We  proceed  to  consider  whether  what  oc- 
curred on  the  li\\  of  June  1869  constitutsd 
a  giving  on  that  date  by  Moolla  Ahmed  to 
the  Bank,  of  an  equitable  mortgage  or  lian 
on  this  property,  by  way  of  security  for  a  debt 
tlien  due  fri>m  him  to  the  Bank,  for  that  ib 
the  case  stated  in  the  plaint  aiid  relied  oo 
before  us  by  the  Advocate  General  who 
appeared  for  the  respondents. 

The  circumstances  are  somewhat  peculiar: 
and  the  evidence  as  to  the  details  of  irhat 
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occurred  is  remarkably  meagre.  There  is 
DO  doubt  that  od  the  Ttb  of  June  1869,  the 
title-deeds  in  questioo  were  iu  deposit  io  the 
Bauk,  and  hud  been  so  for  some  considerable 
time.  But  we  have  no  precise  information 
M  to  how,  or  when,  or  why  they  came  to 
be  in  deposit  there.  Mr.  Cruickshank,  the 
manager  of  the  braneh  of  the  Bnnk  of  Bengal 
in  Rangoon,  says  that  he  took  charge  of  his 
office  OQ  the  Ist  of  April  1869,  and  that  the 
title-deeds  were  then  in  deposit :  he  cannot 
say  when  they  were  so  deposited,  but  they 
had  been  iu  the  Bank  more  than  a  year  : 
tliey  had  l>een  deposited  to  secure  certain 
bills  on  which  Mooliu  Ahmed  was  liable. 
"  The  deeds  were  deposited  after  the  bills 
*'  had  been  discounted  ;  but  I  cannot  say 
"  whether  the  bills  were  due  at  this  time. 
"  There  was  perhaps  a  sum  of  rupees  40,000 
"  due  by  MooUa  Ahmed  to  the  Bank  at  the 
**  time.  The  whole  was  not  covered  by  the 
'*  bills."  Mr.  Pascal,  the  Assistant  Ac- 
countant of  the  Bnnk,  deposes  that  on  the 
3l8t  Augost  1868  MooUa  Ahmed  owed  the 
Bank  rupees  47,300  ;  on  the  30th  Septem- 
ber 1868,  he  owed  rupees  46,300;  and  on 
the  7th  of  June  1869,  rupees  41,000,  the 
whole  amount  on  each  occasion  being  the 
balance  of  overdue  bills. 

In  Ibis  state  of  things,  the  title-deeds 
being  as  a  matter  of  fact  in  deposit  in  the 
Bank,  and  Mooila  Ahmed  being  iudebted  to 
the  Bank  in  the  sum  of  rupees  41,100,  Mooila 
Abmed  came  to  the  Bank  on  the  7th  of  June 
1869,  was  pressed  for  payment  by  Mr. 
Cruiokshank,  and  declared  himself  unable  to 
pay.  We  are  not  told  what  further  passed 
between  the  parties,  save  that  Mr.  Oruick- 
shank  wrote  a  letter  addressed  to  himself 
which  Moolta  Ahmed  signed  and  delivered 
to  him  there  and  then. 

The  letter  is  as  follows  :— > 

"  Rangoon,  7lh  June  1869. 

"  To  the  Agent, 

*'  Bank  of  Bengal,  Rangoon. 

-Sir, 

"  I  have  to  request  that  you  will  be  good 
'^  enough  to  sell  the  under-mentioned  pro- 
"periies  (the  title-deeds  of  which  are  in 
**yoor  hands)  either  by  public  auction  or 
"  private  bargain,  and  apply  the  proceeds  in 
**  part  payment  of  my  liabilities  to  the  Bank, 
**»«.'♦  [Here  the  details  are  given.]  **  And 
"  I  hereby  bind  myself  to  sign  all  documents 
"  necessary  to  convey  the  properties  to  the 
^  purchasers  when  culled  upon  to  do  so.  It 
"  is  understood  that  your  right  to  sue  me  for 


*'  the  amount  of  my  liabilitiea  to  tbe  Bank, 
*'  and  recover  the  same  from  any  other  pro- 
''  perty  belonging  to  me  or  to  arrest  my 
'*  person,  shall  not  be  prejudiced  in  any  way 
'*  by  your  complying  with  the  above  re* 
**  quest." 

The     title-deeds      were      not    produced 
or  re-deposited   upon    this     occasion  :    hut 
I  they   are   the    title-deeds  of  the  properties 
I  specified  in  the  letter.     The  Bunk   contends 
tliat    whatever    may   have  been  the  previous 
\  dealings  between  them   and   Mooila  Ahmed, 
'  an  equitable  mortgage  or     lien   upon  these 
I  properties  for  a  debt  then  due^was  created 
by  this  transaction  of  the  7th  of  June.     For 
the  appellant  it  is  said   that  no  new  equit- 
able mortgage  or  charge   was    thus   created, 
but  that  a  mere  authority  to  sell    was   given 
with  reference  to   properties  the  title-deeds 
of  which   had   been   deposited   under  some 
previous  and  improved  contract. 

We  think  that  the  Bank  is  right  in  its 
contention,  and  that  whatever  the  circum- 
stances may  have  been  under  which  the 
title-deeds  were  originully  placed  in  the 
hands  of  the  Bank,  an  equitable  mortgage  or 
lien  upon  these  properties  to  secure  payment 
of  the  debt  then  actually  due  was  created 
on  the  7th  June  1870.  And  we  think  this 
ia  so,  even  supposing  it  (o  be  the  case  (^ which 
it  is  not  shewn  to  be)  that  the  deposit  was 
originally  made  under  circumstances  which 
made  this  transaction  one  which  was  ultra 
vires  of  the  Bank.  For  the  decision  of  fhe 
Privy  Council  in  the  case  of  the  Nfitional 
Bank  of  Australia  versus  Cherry,  already 
referred  to,  shows  that  the  debt  as  security 
for  which  the  deposit  was  made,  would 
remain  and  be  enforceable  against  the  debtor 
though  the  security  might  be  worthless  even 
ns  against  the  debtor  as  being  security  which 
ii:  was  ultra  vires  of  the  Bank  to  take  ;  and 
that  decision  further  shows  that  in  such 
a  case  the  debtor  might  subsequently,  and 
in  a  manner  so  as  not  to  be  ultra  vires  of 
the  Bank  (it  having  general  power  to  take 
such  securities  for  a  debt  actually  due)  make 
a  fresh  and  valid  agreement  with  the  Bank 
authorizing  the  Bank  to  retain  the  deeds 
and  promising  that  they  should  remain  as  a 
security  for  his  debt. 

Tt  appears  to  us  that  under  whatever  cir- 
cumstances the  deeds  were  in  the  first  in- 
stance deposited,  a  large  debt  was  due  from 
Mooila  Ahmed  on  the  7th  June  1869,  and 
that  he  did  then,  being  pressed  for  payment, 
make  a  fresh  arrangement  by  which  he  gave 
an  equitable  mortgage,  or  lieu,   upoA  Uiese 
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proper tteif  as  a  security  for  debt  incurred 
profiously  ;  and  that  that  fVesh  arrangement 
was  bindiug  upon  him,  and  is  binding  as 
•gainst  the  appellant  who  purchased  with 
notice  of  the  ctaim  of  Uie  Bank  and  can 
stand  in  no  better  position  than  Mootla 
Ahmed  himself.  Something  was  said  as  to 
iid  being  only  a  case  of  a  general  Banker's 
liep.  But  it  is  not  a  case  of  general  Banker's 
lien  at  all.  It  is  a  specific  appropriation  of 
certain  properties,  the  title-deeds  of  which 
are  in  tlie  hands  of  the  Banker  as  security 
for  a  specific  debt  which  has  been  incurred, 
i|nd  is  due  and  payable. 

It  was  afso  contended  tluU  the  letter  of 
the  7ili  June  was  inadmissibb  in  evidence, 
because  not  stamped.  But  it  has  been  re- 
fMuMedly  ruled  in  this  Court  (III  B.  L.  R.. 
126  and  235,  Ap.  Civ.,  and  V  B.  L.  R^  10 
Appendix)*  that  the  want  of  a  pi oper  sump 
is  not  a  ground  for  reversing  the  deciaiou  of 
tlie  lower  Court  when  the  receiving  the  do- 
cument without  a  stamp  does  not  afiect  the 
merits  of  the  case  or  jurisdiction  of  the 
Court.  To  the  like  effect  is  the  decision  of 
N.  W.  Provinces  High  Court  (I  Agra,  63). 
The  Madras  High  Court,  we  admit,  has 
ruled  differently  (III  Madras,  page  297), 
but  we  are  bonnd  to  follow  the  rule  adopted 
here.  It  is,  therefore,  unnecessary  for  us 
to  express  any  opinion  as  to  whether  the 
document  in  question  required  any,  and  if 
any,  what  stamp. 

Mr.  Ingram  for  the  appellant  mentioned, 
buA  did  not  much  rely  upon  the  fact  that  on 
tlia-  7th  June  1869,  the  propurty  was  vnder 
attachment.  But  as  that  attachment  was 
rvmoved.  in.  September  1869,  it  left  the 
plaintiff's  security  untouched  (see  the  deci-» 
sion  of  tha  Full  Bench  in  Anuud  Lall  Doss's 
oa8©.tU  ^  !-•  B.,page  40,  F.  B.)  The 
attachmeut  under  which  the  ap{>ellan(  claims 
waa  not  made  till  the  dth  oi  February  1870. 

We  tliink  the  judgment  of  the  Recorder 
ougkt  %o  be  affirmed  with  oosts. 

We  may  remark  that  it  seems  to  us  that 
(as  was  suggested  by  the  Advocate  Greneral) 
a  decree  for  sale  would  have  been  the  better 
decree  to  make  under  the  circumstances. 

Order  passed  on  the  I4th  August  1871. 

Mucpherson,  J, — The  Advocate  Genieral 
OHOvesi,  on  notice  to  the  appellant^  that  the 
decree  which  wet  have  made  and  signed  in 
tbia  appeal  should  be  amended,  and   that 

>»  11  W.  IL,  520;  and  12  W.  R.,  p.  46. 
1 11 W.  R^  Onflinal  Si^  AppeiOs,  p.  1.  . 


the  decree  of  the  lower  Court  should  be 
varied  by  ordering  a  Bale  instend  of  a  fore- 
closure of  the  property  mentioned  in  the 
plaint. 

No  cause  is  shown  against  the  apf»liet- 
tiou,  and  I  think  that  it  ought  to  be  granted, 
because,  but  for  the  inisapprehensinn  on  mj 
part,  we  should  have  originally  drawn  qp 
our  decree  as  Mr.  Grahnm  now  asks  that  it 
may  be  drawn  up. 

As  I  have  said  in  my  judgment,  it  appears 
to  me  that  a  sale  was  the  most  natural  relief 
Co  have  granted.  In  the  course  of  Ae  hear- 
ing of  the  appeal,  the  Advocate  General 
s«Mted  that  he  had  a  ground  of  cross-appeal 
which  he  desired  to  raise  under  SectioD  348 
of  Act  VIII  of  1859,  adding  that  the  prnfDt- 
fif  had  originally  sought  a  sale  and  not  a 
foreclosure.  If  I  had  nmlerstood  (aa  it  ap- 
pears that  Mr.  Justice  Aiiislie  did)  that  Mr. 
Grahanv  intended  formally  to  ask  us,  and 
did  in  fact  aek  us,  to  decree  a  safe,  I  abovfd 
certainly  have  so  ordered  it.  As  I  now  find 
that  I  misunderstood  him,  it  was  by  a  mia- 
take  on  my  part  that  the  decree  below  wai 
simply  affirmed.  Therefore  I  think  the  de- 
cree should  be  now  raried,  and  that  a  safe 
after  three  months  should  be  decreed  in  lien 
of  foreclosure^  It  will  be  alsaroil  accord- 
ingly. 

Ainslie,  J. — I  concur  in  varying  the  de- 
cree as  proposed. 


The  IStfa  August  187K 

Present: 

The  Hon'ble  H.  Y.  Bay  ley  and  Dwarkaoath 
Mitter,  Judges^ 

Seotlon  16    Aet  VIII  (8.  6.)  1869- 
BLbod-kliaBt'  ryota. 

Case  No.  222  of  1871. 

Special  Appeal  from  a  deeisiou  pessedby 
the  Judge  of  West  Burdwan^  dated  ike 
22nd  Fehrunry  1871,  affirming  a  decision 
of  tlie  Subordinate  Judge  of  that  Disiriet, 
dated  the  Sth  November  J  870. 

Koontee  Debee  {P\tL\ntiS)'^^pellantf 

versus 


Hirdoy  Nath  Burreepa (Defendant)/?. 
ent. 
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Baboo  Bama  Chum  Banerjee  for  Ap- 
pellant. 

Baboo  Vmbika  Churn  Bose  for  Belpondeot 

The  object  of  Section  16  Act  VIII  (B.  C)  1865  is  to 
protect,  not  merely  any  one  class  of  tenants,  but  the 
kise-holder  of  the  partietilar  laod  leased  ;  the  Expres- 
sion **  khod-khast  ryots**  as  used  there,  meaning  **  re- 
sident and  hereditary  cultivators;'* 


Bayley, «/. — Wb  think  this  special  appeal 
most  be  dismissed  with  costs. 

The  plaintiff  sued  for  declaration  of  title 
tad  possession  of  certain  lands  hj  yirtne  of 
a  mokoraree  poUah  obtained  by  hira  from 
the  diir*patneedar  Seeta  Bam  Banerjee, 
dated  the  GtkEartick  1275,  B.  S.  The  plain- 
tiff alleged  that  a  suit  was  instituted  against 
the  dar-pntneedar  for  arrears  of  rent ;  that 
ft  decree  was  obtained  against  him  a  month 
or  two  afterwards,  in  execution  of  which 
the  teniire  was  sold  and  purchased  by  the 
dAfendaot  who  has  ejected  him  (plaintiff) 
from  the  tenure*  * 

The  defendant's  answer  was  that  the 
mokBferee  pottah  set  op  by  the  plaintiff 
was  a  oolhMive  document,  and  that  there  was 
DO  stipolatlott  in  the  dur-putnee  lease  aotho* 
miog  the  der-putneedar  to  grant  any  mo- 
kurtiree  lease. 

Both  (he  lower  Courts  have  dismissed 
the  plaintifi's  suit,  holdincr  that  the  alleged 
lease  was  not  a  bon&  fide  document,  and 
that  the  plaintiff  not  being  a  resident  and 
hereditary  cultivator,  was  not  entitled  to  the 
benefit  of  Section  16,  Act  VIII  of  1865 
(B.  C.) 

Now,  the  terms  of  Section  16  are  very 
precise  and  are  as  Ibllows  : — '*  The  pur- 
*'  chaser  of  an  uader-tauure  sold  under  this 
*'  Act  shall  acquire  it  free  of  all  incumbrau- 
**"  ces  which  may  have  accrued  thereon  by 
*'  any  a«t  of  any  holder  of  the  said  under- 
^  tesnive,  his  represeoftatives  or  assignees, 
^  iMileas  tfaer  right  of  nakiog  such  iucum- 
'^  braace»  shall  b»ve  been  expressly  vested 
^  \m  tbe  holder  by^  the  written  engagement 
*^  miiier  wkach  bis  undicr'^teaure  was  created 


i 


the  suibsiqitenQ  written   authority  of 


<<  the  person  who  created  it,  his  representa« 
**  tives  or  assignees.  Provided  that  noUiing 
'Mierein  contained  shall  be  held  to  entitle 
''the  purchaser  to  ^ect  khod-khast  ryots 
'*  or  resident  and  hereditary  cultivators,  nor 
''to  cancel  bona  fide  engagements  made 
"with  such  class  of  ryots  or  cultivators 
"aforesaid  by  the  late  incumbent  of  the 
"  under-tenure,  or  his  representatives,  except 
"it  be  proved  in  a  regular  suit,  to  be 
"  brought  by  such  purchaser  for  the  adjust- 
"meat  of  his  rent,  that  a  higher  rent  would 
"  have  been  demandable  at  the  time  such 
"engagements  were  contracted  by  his  prede^ 
"  cesser.  Nothing  in  this  Section  shall  be 
"  held  to  apply  to  the  purchase  of  a  tenure 
"  by  the  previous  holder  thereof,  through 
"  whose  default  the  tenure  was  brought  to 
"  sale." 

Now  it  is  quite  dear  from  the  above  that 
the  plaintiff  in  order  to  claim  the  benefit  of 
the  Section  must  prove  either  that  he  was  a 
"  resident  and  hereditary  cultivator"  of  the 
identical  tenure  in  dispute,  which  it  is  nbt 
proved  in  this  case,  or  that  the  power  to 
give  the  pottah  was  under  an  express  agree- 
ment when  the  dur-putnee  was  created. 
Thisy  it  is  admitted,  is  not  the  Case  here. 
Under  such  circumstances,  the  plaintiff  is  in 
no  way  entitled  to  the  protection  under 
Section  16. 

It  is  urged  that  Section  16  only  refers  to 
the  class  of  ryots.  We  have  only  to  observe 
that  the  object  of  the  law  is  to  protect  the 
lease-holder  of  the  particular  lands  leased 
and  not  merely  any  one  class  of  tenants. 

The  special  appeal  is  dismissed  with  costs. 

MiUer^  J.— I  am  of  the  saoM  opinion.  Tlie 
dur-putnee  pottah  contains  no  express  provi- 
sion authorizing  the  dur-putneedar  to  grant 
mokururee  leases,  and  the  rooknrtiree  title 
set  up  by  the  special  appellant  must  there- 
fore fall  to  the  ground  under  the  provisions 
of  Section  16  Act  VIII  of  1865  (B.  G.) 

The  second  plea  raised,  trtz.,  that  the  plain- 
tiff, special  ap(?ellant,  is  a  khod-kliast  rydt,  \t 
equally  vntenahle*  The  expression  "  klied* 
khast  ryots"  as  used  in  Section  16  Act  VIII 
of  1865,  evidently  means"  resident  and  here- 
ditary cultivators,"  and  it  is  clearly  pr6ved 
ill  this  case  that  the  special  appellant  is  not 
a  ryot  of  that  descfription. 

The  specini  appeal  must,  therefore,  be  dis« 
midsed  with  costs. 
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The  16th  August  1871. 

Present : 

The  Hon'ble  J.  P,  Norman,  Officiating  Chief 
Jw^ftce,  and  the  Hon'ble  A.  G.  Macpher- 
son  and  G.  C.  Paul,  Judges. 

AotZVIZZ.  1869SoliedaleI  Art.  15— 
Ad  valorem  duty  on  oonveyanoes— 
&ale  of  coiiBtruotlon. 

Reference  to  the  High  Court  hy  the  Officiat- 
ing Secretary  to  the  Board  of  Revenue, 
Lower  Provinces,  dated  the  2nd  Augut 
1871. 

The  Port  Canning  Land   Company,  Limited, 
Petitioners. 

Mr.  H,  C.  Marindin  for  Petitioners. 

No  ad  valorem  stamp  duty  is  pa3rable  under  Act 
XVIII  of  1869  upon  a  oonvejance  where  the  consider- 
ation consists  of  shares  in  a  public  Company  made 
over  to  the  vendor. 

The  word  "amount"  in  Article  16  Schedule  1  of  that 
Act  signifies  the  sum  total,  or  amount  of  money,  forming 
the  consideration,  and  the  words  '*  or  secured"  apply  only 
to  cases  of  mortgages  and  the  like,  not  to  an  out  and  out 
convejance* 

If  the  express  words  of  an  Act  do  not  warrant  or 
necessiUte  a  demand  of  duty  or  charge,  it  is  not  com- 
petent to  a  Court  of  law  to  extend  such  enactment  or 
to  give  the  words  meaning  beyond  their  strict  and 
literal  signification  so  as  to  include  any  case  whi^  may 
reasonably  come  within  the  spirit  of  the  enactment 

Case. — The  cironmstauoes  of  the  case  will 
be  found  folly  detailed  in  the  memorial  pre- 
sented to  the  Board  of  Revenue  by  the  Direc- 
tors of  the  Port  Canning  Land  Company 
Itimited  on  the  28th  ultimo,  and  in  the  In- 
deoture    inad«  between  the  Port  CaauiDg 


Land  Investment  Reclamation  and  Dock 
Company  Limited,  of  the  first  part,  Sndanund 
Bal  Krishna,  and  Manockjee  Rustomjee,  Esq., 
Liquidators  of  the  said  Company,  of  the 
second  pjirt,  and  the  Port  Canning  Land 
Company  of  the  third  part,  forwarded  here- 
with. 

The  point  on  which  the  decision  of  the 
High  Court  is  requested  is  as  to  the  stamp 
to  be  borne  by  the  conveyance  from  the  old 
to  the  new  Company,  by  which  it  was  agreed, 
among  other  things,  that  the  Liquidators  of 
the  old  Company  should  *'  transfer  and  sell 
'*  the  lands,  houses,  hereditaments,  moveable 
"  and  immoveable,  and  all  other  properly, 
'*  assets,  rights,  credits,  business  things  io 
"  action,  effects,  and  good  will  of  the  Port 
"  Canning  Land  Investment  Reclamation 
"  and  Dock  Company  Limited  to  the  Port 
**  Canning  Land  Company  Limited, and  shonld 
**  receive  in  compensation  for  such  transfer 
^'  and  sale  6,000  shares  of  rupees  1,000  each 
*'  fully  paid  in  such  last  mentioned  Com- 
"  pany." 

Mr.  Mackenzie,  the  Collector  of  Stamps 
in  Calcutta,  before  whom  the  Solicitors  to  the 
old  Company  attended  with  a  request  that  he 
would  adjudicate  as  to  the  proper  stamp  re- 
quired, certified  under  Section  39  of  Act 
XVIII  of  1869  that  in  his  opinion  the  instro- 
ment  required  a  stamp  as  a  conveyance,  the 
amount  paid  being  taken  to  be  the  par  value  of 
the  shares.  Upon  this  the  memorial  herewith 
sent  was  presented,  praying  that  the  Collec- 
tor's certificate  might  be  revised  by  declaring 
that  the  instrument  in  question  did  not  re- 
quire an  ad  valorem  stamp,  or  that  in  the 
event  of  the  Board  not  feeling  themselves  at 
liberty  to  revise  the  Collector's  certificate, 
the  case  might  be  referred  to  the  High 
Court. 

Having  regard  to  the  difference  of  opinion 
on  the  point  and  to  the  value  at  stake,  Mr. 
Money  has  decided  on  adopting  the  latter 
course.  In  doing  so,  however,  he  desires  to 
express  his  opinion  that  the  Stamp  Act  of 
1869  provides  for  such  a  case  as  the  present, 
an  opinion  which  is  also  held  by  the  Advo* 
cate  General  of  Bengal. 

Under  Article  15  Schedule  1  of  that  Act, 
the  stamp  on  a  conveyance  is  regulated  by 
the  amount  paid  or  secured.  In  the  present 
instance,  the  amount  secured  was  60  lacks 
of  rupees,  and  though  this  was  not  to  be 
paid  in  money,  it  was  to  be  paid  in  a  manner 
which   admitted  of  money  beiog  rofdii^d) 
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aupposiug  the  shares,  whicli  formed  the  con- 
sideration, remaiued  marketable, — an  event 
which  must  certainly  have  been  contempla- 
ted at  the  time  the  agreement  between  the 
two  Companies  was  entered  into,  othermse 
there  would  have  been  no  consideration  at 
all. 

The  judgments  of  the   High    Court  were 
delivered  ai  follows : — 

Norman^  C  •/". — This  is  a  case  stated  for 
tie  opinion  of  the  High  Court  bj  the  Board 
of  Revenue  of  the  Lower  Provinces  under 
the  41st  Section  of  Act  XVIII  of  1869. 

The  facts  of  the  case  are  as  follows  : — 
The  Port  Canning  Land  Investment  Recla- 
mation and  Dock  Company  Limited  was  a 
duly  registered  Company  having  its  capital 
divided  into  shares.  This  Company  on  the 
15th  August  1870  passed  a  resolution  that 
it  should  be  wound  up  voluntarily.  On  the 
2Dd  August  1870,  the  Port  Canning  Land 
Company  Limited  was  duly  registered  as  a 
Joint  Stock  Company.  In  the  course  of  the 
liquidation  and  winding  up  of  the  Port  Cun- 
ning Land  Investment  Reclamation  and 
Dock  Company  Limited,  an  agreement  was 
made  that  the  entire  property  of  the  Port 
Canning  Lnnd  Investment  Reclamation  and 
Dock  Company  Limited  should  be  sold,  and 
transferred  to  the  Port  Canning  Land  Com- 
pany Limited  in  consideration  of  six  thou- 
sand 1,000  rupees  shares  in  the  latter 
Company.  A  conveyance  was  accordingly 
drawn  up  by  which  the  first  named  Company, 
which  I  will  call  the  old  Company,  purport- 
ed to  sell  and  convey  to  the  second  Company, 
which  I  will  call  the  new  Company,  all  the 
properties  and  effects  of  the  old  Company, 
in  consideration  of  the  new  Company's  hav* 
ing  made  over  to  the  Liquidators  of  the  old 
Company  these  six  thousand  shares  of  1,000 
rupees  each  fully  paid  up,  the  receipt 
whereof  the  Liquidators  did  thereby  admit 
and  acknowledge. 

The  Collector  of  Stamps  in  Calcutta  was 
of  opinion  that  this  instrument  ought  to  be 
stamped  as  a  conveyance  under  Act  XVIII 
of  1869,  the  amount  paid  or  secured  within 
the  meaning  of  Clause  15,  Schedule  I,  being 
taken  to  be  the  par  value  of  the  shares. 


A  petition  was  presented  to  the  Board  of 
Revenue  on  behnlf  of  the  Port  Canning 
Laud  Company  Limited,  praying  for  a  decla- 
ration   that   the   instrument  did  not  require  ^  ,         ^ 

|g  ^  stamped  with  an  ad  valorem  stamp  as  i  signify   the  sum  total  or  amouoi  qi  nwHey 


proposed  by  the  Collector^  The  Board 
of  Revenue  desired  to  express  their 
opinion,  in  submitting  the  case  to  this 
Court,  *'  that  the  amount  secured  was  60 
**  lacks  of  rupees,  and  though  this  amount 
'*  was  not  to  be  paid  in  money,  it  was  to  be 
**  paid  in  a  manner  which  admitted  of  money 
*  being  realized,  supposing  the  shares  which 
"  formed  the  consideration  remained  market- 
**  able, — an  event  which  must  certainly  have 
«  been  contemplated  at  the  time  the  agree- 
"  ment  between  the  two  Companies  was 
"entered  into." 

The  Board  of  Revenue  is  not  represented 
before  us.  But  Mr.  Marindin  has  appeared 
on  behalf  of  the  Port  Canning  Land  Com* 
pany  Limited. 

The  question  as  to  the  liability  of  ihe 
conveyance  to  a  stamp  as  upon  a  value  of 
60  lacks  depends  on  the  construction  to  be 
put  upon  the  words  of  the  IJth  Clause  of 
Schedule  I,  **  Conveyance — when  the 
amount  paid  or  secured  does  not  exceed 
rupees  60.'*  Now,  in  construing  that  Clause 
I  think  it  necessary  to  bear  in  mind  the  rule 
which  is  always  to  be  applied  in  con- 
struing Acts  of  the  Legislature  which  impose 
a  tax,  namely,  that  a  duty  or  tax  cannot  be 
imposed  except  by  clear  and  distinct  words, 
and  that  the  Acts  which  impose  a  tax  or 
charge  upon  the  subject  cannot  be  extended 
by  implication.  If  the  express  words  of  the 
enactment  do  not  warrant  or  necessitate  a 
demand  of  duty  or  charge,  it  is  not  compe- 
tent to  a  Court  of  law  in  construing  such 
enactment  to  extend  it  or  to  give  the  words 
a  meaning  beyond  their  strict  and  literal 
signification,  so  as  to  include  any  case  which 
may  reasonably  come  within  the  spirit  of 
the  enactment.  This  rule  is  laid  down  in  a 
case  cited  by  Mr.  Marindin,  reported  in  6th 
Exchequer  Reports,  pages  464-479; — The 
Marquis  of  Chandos  versus  The  Commis- 
sioner of  Inland  Revenue. 

Now,  it  appears  to  me  that  the  words 
"  when  the  amount  paid  or  secured  exceeds 
60  rupees  but  does  not  exceed  100  rupees," 
with  a  progressive  duty  for  any  amount  be- 
yond that  sum,  apply  simply  to  mone^  paid 
or  secured.  The  word  **  value"  is  not  found 
there.  The  word  ''amount"  I  understand  to^ 
have  a  sense  dibtinct  from  that  of  *'  value. ^ 
The  word  "amount"  as  defined  in  Johnson's 
Dictionary  is  **  the  sum  total,  the  result  of 
several  sums  or  quantities  accumulated." 
In   the  Clause  in  question  I  understand  it  to 
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formiug  the  con&idbiailoii.  I  do  not  think 
that  wa  sbould  be  at  liberty  to  niter  and 
extend  the  c^clpatioD  of  that  Clauae  by  eon-' 
atfuiDfr  the  word  *<  amount"  as  **  v^lqe." 
It  is  etear  that  a  share  in  a  public  Corapany 
4oes  Dot  yeat  in  the  owner  any  definite 
part  or  proportion  either  of  the  money 
or  of  the  property  of  that  Company.  A 
share  in  an  incorporated  or  regiatere<i 
Joint  Stock  Company  represents  a  qertain 
right  and  interest  in  the  Company-^a  right 
lo  call  upon  the  artifioii^l  or  incorporated 
person  constituting  the  Company  ibr  an 
account — a  rii;ht  against  the  other  share- 
holders to  have  the  money  and  property 
of  the  Company  applied  in  aocordaDce  with, 
and  not  otherwise  than  in  accordance  with, 
the  terms  of  the  articles  of  association  or 
iphf^rter  of  incorporation, — and  a  right  to  a 
^^finitQ  share  or  aliquot  part  of  the  profits 
when  ascertained.  But  it  does  not  entitle 
the  proprietor  to  take  and  appropriate  to  his 
Qwn  u9e  or  for  his  own  purposes  any  ()ortion 
9f  thi^t  land  and  money  of  the  Company.  The 
(act  M^t  the  sliares  in  the  present  case  are 
q»lle4  )»QOQ  rupees  shares  does  not  make 
thepi  securities  for  a  thousand  rqpee?.  They 
^re  ip^erely  aliquot  or  fractional  shares  in 
thiO  capital  of  the  Company  ;  such  capital 
Cousisting  of  an  aggregate  which  is  supposed 
Vp  be  represeqtecTby  a  certain  amount  of 
ftQck.  The  money  denomination  represents 
;nerely  the  measure  of  a  share-holder's  lia* 
^>ility.  The  value  of  his  interest  may  be 
something  widely  different. 

Tha  Enfilish  Act  13  and  14  Vict :  Chap* 
tet  9^9  while  tvposing  a  duty  on  eo&vey- 
waeot  wbere  the  purchase  or  coaeideration 
SAOoey  therein  expressed  does  not  exceed 
•  eertMn  sum^  gees,  en  to  enact  (see  Sche- 
ikvJkD)  ihAt  *^  where  such  confikleration  shall 
^'  cyma^  either  wholly  of  in  part  of  any 
**  sto«k  or  secucity,  the  value  thereof  re- 
<*  spectively  to  be  ascertained  as  hereinafter 
<*  mentioned  shall  also  be  truly  expressed 
•«  «,nd  se^  (bffth  in  manner  aforesaid  ii^  or 
**  upon  every  such  deed  or  instrument ;  and 
^  tmk  ifalu€  shall  be  deemed  and  taken  to 
**  be  ilie  purchase  or  eonsideraHon  money 
*'  or  ^t,  of  the  purchase  or  consideration 
''  moiney,  as  tlie  casa  may  be,  in  respect 
*'  Vhj^reof  the  ad  valorevk  duty  shall  be 
^  qbacge4  «a  atioreflaid.  And  where  the 
**  covysid^ratiou  or  any  part  of  the  conBidet- 
'*  ation  ^liaJJt  be.  au^y  stock  iu  any  of  the  pubr 
^  lin  t^mdn  or  any  Gravernment  Debenture 
*«  Of  ato<^  of  tbei  Bank  of  £ugland  ov  Bank 
*'  of  Ireland  or  any  debenture  or  stock  of 


*'  any  Corporation,  Company,  Society  or  per- 
*'  sons  or  person  payable  only  at  the  will  of 
"  the  debtor,  the  said  duty  shall  be  calculated 
"  (taking  the  same  respectively,  whether 
**  constituting  the  whole  or  a  part  only  of 
*'  such  consideration)  according  to  the  aver- 
"  age  selling  price  thereof  respectively  on 
"  a  day  or  on  either  of  the  ten  days  prece- 
'<  ding  the  day  of  the  date  of  the  deed  or 
''  instrument  of  conveyance,  or  if  no  sals 
**  shall  have  taken  place  within  such  ten 
**  days,  then  according  to  the  average  sell- 
*'  ing  price  thereof  on  the  day  of  the  Isst 
'^  preceding  sale." 

Now  the  Indian  Act  XVIII  of  1869  con- 
tains no  provision  that  the  value  of  any 
stock  or  security  shall  be  deemed  or  taken 
to  be  the  consideration  money  or  to  represent 
the  consideration  money.  It  contains  no 
provision  whatever  for  a  purchase  io  ex* 
change  for  a  share  or  shares  in  a  public 
Company,  nor  does  it  contain  any  provision 
for  ascertaining  the  value  of  snch  share  er 
shares  for  the  purpose  of  fixing  the  amount 
of  an  ad  valorem  stamp  duty  to  be  paid.  If 
we  were  to  hold  that  although  the  Indian 
Act  contains  no  provision  that  shares  shall 
be  deemed  and  taken  to  he  consideration 
money,  nevertheless  they  must  be  deemed 
and  taken  to  represent  the  consideration 
money,  and  as  such  liable  to  an  e^  valwem 
stamp  duty  calculated  as  upon  the  nommal 
amount  of  such  shares,  we  should  he  reqair- 
ing  this  Company  in  a  case  not  provided  for 
by  the  Act  to  pay  an  ad  valorem  stamp 
duty,  estimated  not  according  to  the  value 
of  that  which  is  given  in  exchange  for  (he 
land,  viz^y  the  real  or  pveaent  value  of  the 
shares,  but  according  to  the  nominal  amount 
of  the  shares^  whioh  is  probi^bly  tluree  ttmei 
tholr  value. 

I  think  it  plain  that  the  Act  XVIII  of 
1869  has  not  made  any  provision  for  an  ad 
valorem  stamp  duty  where  the  consideraiipu 
of  a  conveyance  consists  of  shares  in  a 
public  Company  made  over  to  the  vendor, 
and  that  being  so,  I  must  declare  that,  ia 
my  opinion,  in  such  a  case  no  ad  valorem 
stamp  duty  is  payable. 

Macpherson^  J. — The  question  referred 
is  whether  this  instrument  requires  a  syunp 
as  a  conveyance,  the  amount  paid  beiag 
taken  to  be  the  par  valae  of  the  shares. 

I  agree  in  the  opinion  that  the  instrameot 
does  not  require  any  such  stamp. 

Can  it  he  said  that ''  the  amount  paid*'  la 
consideration  for  the  conveyance^  is  the  per 
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T«l9e  of  tl)e  akarea  which  ihe  aellers  (of  the 
^opei'ty  conveyed)  are  to  have  in  the  new 
CQiiit)«a7  ?  The  de^d  it  a  coDveyance  011/  and 
<Hi4;  anU  under  ll>e  words  of  Article  15  of 
$cbe4ole  1  of  the  Stamp  Act,  it  is  ^'  the 
aQoatit  paid"  whteh  alone  hna  to  be  looked 
to,  fbr  the  worda  "  or  aecared"  iiamediately 
following  Bianifeatiy  apply  only  to  eaaee 
of  aiortg«^;e8  and  the  like,  and  do  Dot  apply 
to  a  eoDveyanee  oui  and  out,  whatever 
the  eonslderatioo  fbr  such  conveyance  may 
be.  The  eaae  before  ub  ia  not  one  in  which 
property  ia  conveyed  or  mortgaged  in  order 
to  *^  secure"  any  thing :  it  is  a  case  in 
which  property  ia  conveyed  eat  and  out, 
the  oonsideratioD  being  a  certain  number 
of  abarea  in  a  Company.  The  point  is, 
ia  tko  pveperty  conveyed  in  consideration  of 
aa'^amonot  paid/'— -and  if  so,  of  vfhctt 
u  imoouot  paid  ?" 

It  seems  to  me  wholly  impossible  to  say 
that  because  a  nnmber  of  shares  of  a  certain 
nominal  value  are  given  as  the  considera- 
tion for  a  conveyance,  the  amount  of  the 
Bominal  valae  of  the  s&Mres  ia  ^'  the  amount 
paid/'  The  nominal  value  is  never  neces- 
sarily much  indication  of  the  real  value  ; 
and  in  the  present  instance,  the  real  v^ue 
may  very  possibly,  not  to  say  probably,  be 
only  a  small  proportion  of  the  nominal 
value  of  the  shares. 

It  is  in  truth  impossible  to  say  what  is 
"  tiio  ainoMut  paid"  for  this  conveyance,  no 
mm  of  money  being  in  fact  paid  or  agreed 
or  intended  to  be  pnid.  Such  a  ease  as  the 
oii«  befori*  us  has  not  been  provided  for  in 
Aet  XVIII  of  1869,  as  it  is  in  the  English 
Statule.  This  being  so,  and  as  all  stamp 
laws  nust  be  construed  strictly,  I  think 
thai  a  aUmp,  as  If  **  the  amount  paid  or 
aecured"  were  aixty  lacs,  is  not  required 
t»  be  paid  as  ruled  by  the  Collector  and 
l)ie  B<mrd  of  Revenue. 

Paulf  .7. —I  concur  in  the  answer  pro- 
posed to  be  given  to  the  question  which  has 
been  submitted,  namely,  that  the  deed  in 
question  does  not  require  an  ad  valorem 
stamp* 

I  eonaider  the  present  case  baa  been 
omitted  from  the  provisions  of  Act  XYIII 
of  1869.  The  word  **  amount"  in  Clause 
15  Schedule  1  of  that  Act  dearly  means 
osDOont  of  money,  and  does  not  include  or 
denote  auob  a  consideration  as  that  express* 
ed  in  tite  agreement  entered  into  between 
tbe  parties,  namely,  the  old  and  new 
Qompaoy. 


The2lst  August  1871. 

Present : 

The  Hon'ble  L.  S.  Jnckfion  and    A.  G.  Mac- 
pherson,  Judges, 

Seetton  353  Act  VXIX.  1899— Byl- 
dence  —  aenamce  conveyance  — » 
Proof  of  bona  fides. 

Case  No.  48  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Shaha- 
bad,  dated  the  14<A    December  1870. 

Bebee    Zahroh   and     another    (PluiDtifTs) 
Appellants, 

versus 

Bhngwan  Doss  nnd   others   (Defendants) 
Respondents* 

Mr.  C.  Gregory  for  Appellants. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Hem  Chunder  Banerjee  for  Respond- 
ents. 

When  parties  have  had  an  opportunity  to  put  in  such 
evidence  as  they  consider  sufficient  to  entitle  them  to  a 
iodffroeiit  upon  the  material  issues  of  the  cage,  the  ovi- 
denco  ought  to  be  held  sufficient  Uftder  Section  853,  Civil 
Procedure  Co«le,  to  enable  the  Appellate  Court  to  pro- 
nounce a  satiafiictory  judgment. 

Where  the  6ono>fa»  of  a  conveyance  is  called  mto 
question,  it  is  not  sufficient  for  the  claimunt  under  buch 
conveyance  to  give  formal  proof  of  the  transactions  in- 
volved, amountii^  simply  to  what  might  be  expected  if 
the  transfer  were  benamee. 

Jaekson,  J.— The  subject  matter  of  this 
suit  is  the  proprietary  right  in  a  certain 
mouzah  called  Hookabeer  Turkopoorwa  in 
the  district  of  Shahabad,  to  which  the  plain- 
tiffs claim  to  be  entitled  under  a  kobalah 
from  Ranee  Bitohoo  Kooer,  the  wife  of  a 
Rajah  called  Rajah  Ram  Prokash  Singh,  or 
the  Rajah  of  Buxar. 

The  plaintiff's  allegation  was  that  this 
mouzah  formerly  belonged  to  the  Rajah  in 
question,  and  that  the  Rajah  in  the  first 
instance  created  a  mokururee  thereof  which 
he  granted  to  a  person  named  Kalika  Fer- 
shad,  and  that  he  afterwards  conveyed  to 
his  wife  Ranee  Bitchoo  Kooer,  his  remain- 
ing rights  or  the  milkiut  in  this  moa2ah 
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for  her  maintenance  ;  that  the  defendants, 
or  some  of  them,  holding  decrees  against 
the  Rajah,  caused  his  right  title  and 
interest  in  this  mouzah  to  be  put  up  for 
s.'tle  ;  that  a  claim  bj  way  of  objection  to 
the  sale  was  put  in  by  Ranee  Bitchoo  Kooer, 
and  by  the  plaintiff,  Zuhrab,  then  holding 
a  mortgage  under  this  Ranee,  setting  op 
the  gift  by  the  Rajah  whicli  I  iiave  pre- 
viously mentioned,  and  alleging  that  he  had 
no  rights  whatever  left  in  the  mouzah  ; 
that  this  claim  was  thrown  out  by  the 
Moonsiff  in  the  execution  proceedings  on 
the  31sl  July  1869.  It  is  alleged  that 
Zahrah  subsequently  got  a  sale  out  and  out 
of  this  property  from  the  R>nee,  and  that 
Mussamut  Muhesa  Kooer  was  taken  into 
partnership  by  her,  and  that  they  are  con- 
sequently jointly  entitled  ;  and  they  bring 
this  suit  under  Section  246  of  the  Code  of 
Civil  Procedure  to  establish  their  right  to 
the  mouzah.  That  is,  extracting  what  I 
think  are  the  merits  of  the  case  from  a 
great  deal  of  verbiage  in  the  plaint,  the 
real  object  of  the  suit. 

The  defendants,  I  may  say,  generally 
denied  the  alleged  mokururee  and  the  con- 
veyance by  the  Rajah  to  his  wife  Ranee 
Bitchoo  Kooer,  that  is,  they  denied  that  any 
bond  fide  mokururee  or  conveyance  had 
been  executed,  although  they  did  not  ques- 
tion the  formal  execution  of  such  documents: 
they  alleged  tliat  the  Rnjah  had,  notwith- 
standing those  documents,  retained  posses- 
sion and  enjoyed  the  ownership  of  the  pro- 
perty from  that  time  down  to  the  time  of 
sale,  and  therefore  the  sale  was  a  good  and 
valid  sale,  and  that  the  plaintifi's  suit  ought 
to  be  dismissed. 

Tlie  Subordinate  Judge  of  Shahabad 
has  tnken  a  peculiar  view  of  the  alle- 
gations and  of  the  issues  to  be  tried.  He 
framed  several  issues — one  was,  whether 
the  law  of  limitation  bars  the  suit  or  not ; 
and  that  issue,  I  may  say,  referred  to  a 
portion  of  the  relief  which  the  plaintiff 
seemed  to  have  asked  for,  namely,  the  can- 
cellation of  a  certain  bond  said  to  have  been 
executed  by  the  Rajah,  and  also  for  the 
setting  aside  of  a  decree  said  to  have  been 
collusively  obtained  upon  that  bond.  The 
second  issue  was  whether  the  suit  is  pre- 
mature or  not ;  and  then  come  the  two 
issues  on  the  merits. 

The  Subordinate  Judge  held,  under  the 
first  issue,  that  so  much  of  the  suit  as  re- 
listed to  the  ci^Qcellation   of  the  bond   and 


decree  was  barred  by  limitation,  and  as  to 
the  rest  that  the  suit  might  proceed.  He 
then  held  that  the  suit  is  not  premature ; 
but  upon  the  second  issue  on  Uie  merits, 
namely,  *<  whether  the  plaintiff's  claim  for 
"reversal  of  the  anid  oozurdaree  and  sale 
'<of  the  3Ist  July  1869  is  just  and  adjodg- 
"able,  or  not,"  he  seems  to  have  been  of 
opinion  that  "  the  plaintiff^s  alleged  groands 
"  of  claim  above  stated  are  ipso  facto  aot 
*\  legal  grounds."  He  then  went  on  to  say— 
"  Section  267  of  the  Act  does  not  aathorise 
"  the  institution  of  an  original  suit  to  set 
"aside  or  reverse  an  oozurdaree  order, 
"  but  merely  to  bring  a  suit  for  establishing 
"  a  right  of  property  or  possession  thereof, 
"such  as  is  not  the  plaintiff's  claim  in  the 
"  present  suit."  Upon  the  whole,  therefore, 
he  says — "  I  hold  that  ihe  aforesaid  reiaaio- 
"  ing  claims  of  plaintiffs  {viz,,  for  reversal  of 
"  oozurdaree  order  and  of  judicial  sale)  being 
"  illegal  and  inadmissible  as  groundless  must 
"  be  dismissed."  Accordingly  he  dismissed, 
the  suit. 

This  having  been  the  decision  of  the 
Court  below,  it  has  devolved  upon  us  to  try 
this  case  originally. 

Mr.  Gregory  for  the  appellant  contended 
that  we  ought  to  remit  the  case  for  a  new 
trial  under  the  provisions  of  Section  361  ; 
but  it  seems  to  me  that  the  case  is  one 
which  we  ought  to  deal  with  under  Section 
353,  that  is  to  say,  that  the  evidence  on  the 
record  of  the  Lower  Court  being  sufficient 
to  enable  the  Appellate  Court  to  pronoauce 
a  satisfactory  judgment,  we  are  bound  finally 
to  determine  the  case  ;  and  it  seems  to  me, 
under  that  Section,  that  when  parties  have 
had  an  opportunity  of  putting  in  such  evi- 
dence as  they  consider  sufficient  to  entitle 
them  to  judgment  upon  the  material  issues  of 
the  case,  we  ought  then  to  hold  that  the  evi- 
dence is  sufficient  to  enable  us  to  prononnee 
a  satisfactory  judgment.  Now,  Mr.  Gre- 
gory contended  that  his  client  had  been 
prejudiced  by  the  lower  Court  having  dis- 
posed of  the  case  upon  a  preliminary  point, 
and  I  asked  him  to  state  what  evidence 
had  been  excluded  by  the  decision  of  the 
Court  below  upon  the  question  of  limitation  ; 
but  he  was  unable  to  specify  any  evidence 
which  had  been  so  excluded.  Indeed,  after 
laying  before  us  the  evidence  of  the  plaintiff, 
Mr.  Gregory  contended  that  the  evidenoe 
was  such  as  to  entitle  him  to  judgment. 
We  think,  therefore,  that  the  case  is  in 
such  a  condition  that  we  ought  to  go  on  to 
determine  it  npon  the  evidence  adduoed  fcf 
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the  parties.  It  remains  for  us  to  consider 
whetiier  the  plaintiffs  have  sufficiently  proved 
their  case  to  entitle  them  to  a  decree. 

The  object  of  the  suit  wns  to  establish 
the  plaintiffs'  right,  and  the  necessity  for 
establishing  that  right  arose  out  of  an  order 
of  the  Moonsiff's  Court  rejertins  a  claim 
of  the  plain  riff  Znhrah,  tlint  claim  h»'incr  based 
upon  the  allegation  that  this  plaintiff  was,  at 
the  time  of  the  attachment  of  this  property, 
in  possession  thereof  as  her  own  property 
and  not  on  account  of  or  in  trust  for  any 
other  person. 

That  being  the  case,  it  was  not  sufficient 
for  the  plaintiff  merely  to  give  formal  proof 
of  the  transfer  and  transactions  mentioned 
in  the  plaint  ;  it  was  not  sufficient  to  start  a 
case  and  throw  it  upon  the  opposite  party 
to  rebut  that  case,  but  it  was  necessary  to  go 
the  length  of  proving  that  the  title  under 
which  plaintiff  claims  was  a  bond  fide  genu* 
ine  title. 

Now  the  circumstances  before  us  are  that 
the  Rajah,  being  a  person  much  indebted 
(for  both  parties  concur  in  stating  this,  and 
also  that  he  was  not  scrupulous  as  to  the 
mode  in  which  he  dealt  with  his  property) 
had  made  a  bond  fide  and  honest  conveyance 
to  his  wife  for  her  maintenance.  In  the  oir- 
camstances  of  this  case,  we  have  nothing  to 
do  with  the  alleged  mokurruree  :  the  only 
matter  before  us  is  whether  the  Rajah 
really  did  retain  or  had  transferred  to  his 
wife,  the  Rnnee,  the  remaining  proprietary 
right  in  this  monzah. 

Now  what  evidence  is  given  to  show  that 
the  Rajah  had  really  transferred  his  pro- 
prietary right.  We  have  witnesses  who  say 
that  the  Ranee's  name  was  put  upon  the 
village  papers ;  we  have  persons  who  say 
that  a  document  conveying  the  property  to 
her  was  executed  ;  we  have  persons  saying 
that  the  collections  were  made  in  her  name 
and  the  money  remitted  to  her;  but  we  have 
DOt  a  single  witness  brought  forward  to  show 
that  the  Ranee  ever  actually  received  such 
monies,  or  what  she  did  with  them  ;  we  have 
not  a  single  person  who  gives  a  reasonable 
account  of  the  transaction  between  the  Rojah 
and  his  wife,  or  cf  the  circumstances  under 
which  the  Rujah  considered  himself  under 
the  necessity  of  providing  for  her  mninie- 
nance.  The  evidence  given  for  the  plaintiff 
is  simply  of  that  formal  kind  nnd  amounts 
simply  to  proof  of  the  facts  which  we  should  j 
expect  to  find  in  evidence  if  the  transactions 
were  of  a  benamee  character.  It  seems  to 
me  that  the  situation  in  which  the  Eajah  found  ! 


himself  was  precisely  the  sort  of  ftitnnh'on  in 
which  a  benamee  tnuiafer  wotild  have  taken 
place  and  in  which  n  bond  fide  a'«r'iarninent 
of  this  property  for  the  support  of  his  wife 
would  not  have  taken  place 

I  think,  on  the  whole  circumstances  of  rhe 
case,  the  plaintiffs  were  far  f>oni  innki»!r  out 
any  case  on  which  we  oould  cjive  a  «h'cree 
declaring  the  plaintiffs*  ri^)i%  ai»i)  conse- 
quently the  plaintiffs'  suit  ma^i  bi^  (iiduiis-(<l. 

This  appeal,  therefore,  is  dismissed  with 
costs. 

Macpherion^  J, — I  also  think  that  the  ap« 
peal  ought  to  be  dismissed.  The  main  issue 
in  the  case  was  whether  by  the  deed  of  gift, 
dated  the  25th  June  1864.  this  property 
really  passed  from  the  Rajah  of  Buxar  (o  his 
wife.  Ranee  Bitchoo  Kooer.  This  issue  wns 
expressly  fixed  in  the  lower  Court,  and  ii  is 
quite  clear  that  the  parties  did  seriously  ad« 
dress  themselves  to  it  and  went  fully  into 
evidence  upon  it.  That  being  so,  I  think 
there  is  no  doubt  that  we  are  right  in  decid- 
ing and  are  bound  to  decide  the  case  our- 
selves. There  is  really  no  reason  whatever 
for  sending  the  case  back  to  the  lower  Court 
upon  the  ground  that  the  parties  had  not  a 
full  opportunity  of  going  into  evidence* 
They  had  a  full  opportunity. 

In  the  circumstances  of  this  case,  it  was 
not  sufficient  for  the  plaintiff  to  give  mere 
formal  proof  of  the  property  having  passed 
to  Ranee  Bitchoo  Kooer,  and  I  think  that 
the  evidence  does  not  go  farther  than  to 
prove  a  merely  formal  transfer  to  her. 


The  21st  August  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.    Ainslie, 
Judges. 

Stamps— Article  17  Schedule  Z  Oourt 
Fees'  Acty  1870. 

Case  No.  99  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Suhoniinate  Judge  of  Furreedpore^ 
dated  the  bth  April  1871. 

Dinobuudhoo    Chowdhry    (Plaintiff)  Ap' 
pellanty 

versus 

Raj  Mohinee  Chowdhrain  (Defendant)  Re* 
spondent. 
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Baboo  Sreenaih  Doss  for  Appellant. 

Baboos    KaUe    Mohun    Doss    anJ     Grija 
Sunkur  Mojoomdar  for  BesftODdent. 

A  pUint  to  have  a  summary  order  set  aside,  to  have 
a  will  declared  to  be  genuine,  and  to  be  retained  in 
{Kwsession  of  the  pro  erty  of  the  deceased,  was  held 
to  be  one  for  consequential  relief  and  one  not  ooming 
under  Article  17  Schedule  2  Act  YII  of  1870. 

Kemp,  J. — This  appeal  tarns  upon  the 
question  whether  the  lower  Court  was  right 
in  rejeciing  the  plaint  in  the  suit  because  it 
was  not  sufficiently  stamped.  The  appeal 
to  this  Courtis  that  this  suit  was  sufficiently 
stamped  under  Clause  3  Article  17  of 
Schedule  2  Act  VII  of  1870.  That  CUase 
18  to  the  following  effect :— '*  To  obtain  a 
declaratory  decree  where  no  oonsequential 
relief  is  prayed,  the  proper  fee  is  10  rckpees." 
l^he  amount  of  property  involved  in  this 
sait  is  said  to  be  rupees  46,102*  The 
plaintiff  states  that  his  elder  brother  ezeca- 
ted  a  will  under  which  his  widow,  the  defen- 
dant Raj  Mohinee,  was  set  aside,  and  the 
properties  in  dispute,  moveable  and  immov- 
eable, belonging  to  the  estate  of  the  deceased, 
were  devised  to  the  plaintiff.  His  suit  fs  to 
have  a  summary  order  of  this  Court,  dated 
the  13th  July  1870,  set  aside  ;  to  have  the 
will  of  his  Inte  brother  deckred  to  be  genu- 
ine ;  and  to  be  retained  in  possession  of  the 
moveable  and  immoveable  property  left  by 
bis  brother. 

There  can  be  no  doubt,  we  think,  that  a 
plaint  of  this  description  does  contemplate 
and  expect  that  the  Court  -will  give  conse- 
queutial  relief.  It  is  a  case  in  which  if  the 
plaintiff  gets  a  decree,  an  application  to 
execute  that  decree  in  tlie  form  of  retaioiag 
the  plaintiff  in  possession  may  be  made  and 
process  in  execution  taken  out.  We,  there- 
fore, think  that  the  lower  Court  was  right 
in  rejecting  the  plaint  as  improperly  stamped, 
and  dismiss  the  appeal  with  costs. 


The  22nd  August  1871. 

Present  : 

The  Hon'ble  J.  P.  Norman,  OJhialmg  Chief 
Justice,  and  the  Hon'ble  Dwarkautth 
Mitter,  Judge. 

fteverstoner— aigrlit  of  abtlqn— OecU- 
mtory  decree— Act  JtikVzl  of  X86d- 
&es  aMUudftoata. 

CnseNoi  53  of  1871. 

Regular  Appeal  from  a  decinon  passed  hy 
the  Judge  of  Moorshedabad^  dated  the 
1th  December  1870. 

Anund  ilohuii  Moulick (Plaintiff j  Appellant, 

versus 

Indro  Monpe  Chowdlirnin  and  others  (De* 
feudttucs)  Resffondents. 

Baboo    Umbika  Cht:rH  Bnnerjee  for  Appel- 
lant. 

Baboos    Sreenafh    Doss    and     BhugobuUy 
Churn  Ghose  for  Respondents. 

A  pflriy,  who,  subject  to  the  life  intcre.stof  hU  mother^ 
bas  a  real  aod  veMed  inrorest  in  relnaind^r  such  as  a 
Hindoo  bas  the  ^ower  of  crealinir,  has  a  rigbt  to  so«  to 
obtain  a  declaration  of  tbe  invaliditv  of  a  will  set  op  ta 
his  prf>jadice,  which  purports  to  talce  away  altogether 
bia  nitare  right  and  interest  in  the  property. 

A  decision  under  Act  XXVII  of  1860  does  not  in  anf 
way  preclude  the  unsuccessful  partv  fh>m  contesting  thie 
validity  of  the  will  in  a  regular  suit. 

Norman,  C.  J, — It  aippears  to  us  thai 
this  is  a  very  plain  case* 

The  plaintiff  brings  a  suit  alleging  that 
his  father  Gopal  Lall  MouIicE  died  on  the 
2nd  Kartick  1275 — which  would  be  in  Octo- 
ber 1868 — leaving  behind  him  the  plaintiff 
Anuitd  Mohun  Moulick,  Kiisto  Mohun 
Moulick,  his  sonSy  and  the  defendants  Buo<;o 
Nuth  Moulick,  Sree  Nuth  Moulick,  Huree 
Nath  Moulick,  and  Dojaro  Nath  Moulick, 
his  grandsons  as  heirs  ;  that  Gopal  Lall 
Moulick,  his  father,  executed  a  will  on  the 
18ih  Chyet  1261  to  the  effect  that  all  his 
estate  both  of  land  and  money  should  on  his 
death  go  to  the  possession  of  Indro  Monee 
Chowdhrain,  his  widow,  the  mother  of  the 
plaintiff  for  her  life,  and  that  after  her 
death  the  property  should  go  to  the  heirs  of 
Gopul  Lall  Moulick  conformably  to  the 
terms  of  that  will.  The  will  provided  tluU 
on  the  death  of  his  mother,  the  plaintiff  who 
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WIS  ibe  third  son  of  €ropal  Lall  Mouliek 
sfaoold  inherit  jointly  with  the  other  co* 
^larers*  The  plaintiff  says  that  after  the 
death  of  his  father,  his  mother  Indro  Monee 
Chowdhrain  applied  to  the  Civil  Court  of 
Nuddea,  under  Act  XXVII  of  1860,  for  a 
certificate  for  coUectiog  the  assets  due  to 
the  estate  of  her  husband  ;  and  she  nut  in 
two  wills,  one  of  tlie  9th  Ma^h  1269  and 
tiie  other  of  the  16th  Assar  1275,  which  she 
alleged  to  have  been  executed  by  her  hus- 
band Gopal  Lall  Mouliek. 

Oa  the  aotli  June  1869,  the  Judge  of 
Nnddea  made  an  order  granting  a  certificate 
to  lodro  Mooee  Chowdhrain. 

Tlie  plnintit  silys  thnt  the  two  wills  of 
Magh  1269  and  Assar  1275  were  not  really 
executed  ;  that  his  father  was  of  extteme 
old  age  sutferlng  from  a  giddiness  of  the 
head  and  mehtaf  derangement  at  the  time 
that  the  wills  were  alleged  to  have  been 
executed.  He  said  that  the  two  wills  were 
got  up  by  frauj  by  the  first  defendant,  his 
mother,  in  collusion  with  other  defendants, 
and  thd  suit  is  thei-efore  brought  by  the 
plaintiff  '*for  the  cnncelment  of  the  said 
**  wills,  and  for  reversal  of  the  order  passed 
*^  for  granting  a  certificate  based  upon  the 
«  said  wills.'* 

The  Judge  of  Moorshedabad  has  dismiss- 
ed (he  suit  without  going  into  the  evidence 
beeavee,  he  says,  the  plaintiff  has  on  his 
OWD  showing  ^*  merely  a  contingent  right  of 
**  inlierit^nee  dependent  on  the  death  of  the 
**  defendant  No.  1  (Indro  Monee  Chow- 
^  dbrain)  and  he  has  uo  right  to  sue  for  a 
**  declaratory  decree  against  her  in  the  ab- 
^'  senoe  of  any  alienation  or  waste  on  her 
«*  part." 

He  says  that  the  plaintiff  is  not  entitled 
to  sue  to  set  aside  the  certificate,  because, 
dpoD  the  admission  contained  in  the  plaint, 
tlie  defendant  Indro  Monee  Chowdhrain  is 
entitled  to  a  certificate.  And,  thirdly,  he 
says  tiiat  the  suit  is  barred  under  Section  2 
of   the  Civil  Procedure  Code    because   the 

?[oedtion  as  to  the  validity  of  the  wills    was 
leard  and   determined    in    the   proceedings 
ouder  Act  XXVII  of  1^0. 

On  the  fi^incipal  ground  on  which  the 
suit  has  been  dismissed,  we  are  unable  to 
iigtee  with  the  Jtrdge. 

In  the  first  place,  the  will  admitted 
nnd  put  forward  by  (he  plaintiff,  white 
it  gives  a  life  interest  to  his  mother  Indro 
Monee  Chbwdiirain^  does  not  show  that  the 


plaintiff  has  merely  a  coniingeni  right  Oa 
the  contrary,  subject  to  the  life  interest  of 
his  mother,  he  has  a  real  and  vested  interest 
in  remainder  such  as  according  to  the  rulings 
of  the  highest  Court  of  appeal  a  Hindoo  hhs 
the  power  of  creating  {see  ReWan  Pershad 
versus  Radha  Bibee,  Moore's  Indian  Ap|>eal8, 
Volume  IV,  page  137.)* 

Tliat  beioj;  so,  and  the  plaintiff  claiming 
to  have  a  vested  interest  in  remaidder  on  the 
death  of  his  mother  Indro  Monee  Chbw- 
dhrain,  we  think  that  he  has  a  right  to  koe 
to  obtain  a  declaration  that  a  will  set  up  by 
his  mother  and  his  brothers  to  his  prejudice, 
and  which  purports  to  take  away  from  him 
altogether  his  future  right  and  interest  in 
the  property  of  his  fn ther  is  invalid  and  was 
not  executed  by  the  alleged  testator  ;  that 
the  alleged  testator  was  not  in  a  condition  to 
understand,  and  in  fact  did  not  understand 
nor  execute  the  will ;  and  tliatsuch  will  was 
procured  in  fraud  and  collusion  on  the  part 
of  his  mother  and  brothers  ;— on  the  same 
principle  as  a  Hindoo  heir  in  ex(>ectancy 
being  the  immediate  heir  in  reversion  after 
the  death  of  a  widow  is  entitled  to  sue  to  set 
aside  an  adoption,  or  to  have  it  declared  that 
the  Onoomotee  puttro  under  which  such 
adoption  was  made  is  invalid  and  of  no  avail. 
See  IX  Weekly  Reporter,  p.  463,  and  other 
cases  cited  in  Macpherson*s  Civil  Proeedmrei 
last  edition,  page  63. 

And  in  our  opinion,  it  would  be  very 
unfortunate  if  it  were  not  so.     The  widow 

I  and  brothers  have  put  forward  the  two  wills 
in  the  most  public  way  in  which  they  could 
have  been  put  forward,  namely,  by  obtaiiiing 
a  certificate  founded  upon  them  ;  ^nd  if  the 
plaintiff  now  remains  quiet  they  may  create 

I  or  attempt  to  create  rights  by  alienating  the 

I  property  or  portions  of  if,  to  the  prejudice  of 

I  the  plaintiff. 

The  widow  may  live  for  many  years  :  she 
may  live  to  a  time  when  all  the  witnesses 
who  could  speak  to  the  circumstances  under 
which  the  will  was  executed  had  died  ;  and 
at  such  remote  period  the  plaintiff  might  find' 
himself  unable  to  prove  the  case  Oh  which 
he  founds  his  claim* 

On  the  second  question,  we  think  that  the 
prayer  of  the  plaintiff  to  set  aside  the  certifi* 
cate  may  be  treated  as  immaterial. 

On  the  third  question,  our  opinion  is  that 
the  decision  under  Act  XXVII  of  1860  does 


*  7  W.  R.,  P.  c,  p.  36. 
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not  in  any  way  preclude  the  unsuccessfal 
party  from  contesting  the  validity  of  the  will 
in  a  regular  suit. 

This  point  has  in  fact  been  determined  in 
several  cases  ; — see  for  instance  Mnltomed 
Azeemoollah  Khnn  versus  Mnssamut  Subooru 
Bibee,  Weekly  Reporter,  1864,  page  227. 

For  these  reasons,  the  decision  of  the 
Judge  of  Moorshedabad  must  be  reversed, 
and  the  case  remanded  to  him  for  trial  on 
the  merits. 

Costs  will  follow  the  event. 


The  22nd  August  1871. 
Present  : 

The  Hon'ble  H.  V.  Bay  ley  and  G.  G.  Paul, 
Judges. 

Bnhanoement  of  rent — Jarisdictlon— 
Act  VXXX  (B.  C]  1669. 

Cases  Nos.  531  to  536  of  1871. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Hooghty^  dated  the  i4th 
February  1871,  affirming  a  decision  of 
the  Moonaiff  of  HSulkea^  dated  the  2Sth 
November  1870. 

Brojonath   Koondoo   Chowdhry   and   othei's 
(Plaintiifsj  Appellants^ 

versus 

A.  Stewart  (Defendant)  Respondent. 

Baboos  Kalee  Prosunno  Dutt  and  Mohen- 
dro  Lall  Seal  for  Appellants. 

Baboos  Sham  Lall  Mitter   and    Umurendro 
Nath  C hatter jee  for  Respondent. 

A  suit  for  enhancement  of  rent  on  the  ground  of 
increased  value  of  tbe  land  by  reason  of  the  existence 
of  a  diitUlery,  the  said  increase  of  value  not  being  attri- 
butable to  any  of  the  causes  specified  in  Section  17 
A«t  X  of  1859,  will  not  Ue  under  Act  VI II  (B.  C)  of  1869. 

Pauly  J. — These  cases  have  taken  un- 
vsual  lime  in  argument,  but  in  fact  there  is 
very  little  to  be  said  in  ihein.  The  facts 
are  shortly  these  : — 


The  plaintiff,  who  is  not  the  original  ze- 
mindar but  the  representative  of  the  original 
zemindar,  and  has  recently  come  into  posses- 
sion of  ihe  zemindaree  within  which  the 
lands  in  dispute  nre  situated,  has  chosen  to 
institute  this  highly  speculative  suit  without 
making  due  and  proper  enquiry,  and  he  has 
attempted  to  support  it  by  false  allegations 
and  false  suggestions.  It  would  be  sufficient, 
for  the  purposes  of  this  judgment,  to  point 
out  those  false  allegations  and  false  sugges* 
tions,  and  then  to  dismiss  the  suit. 

The  admitted  facts  of  the  case  are  these  :— 
that  some  time,  as  far  back  as  the  year 
1845-46  or  1847  not  precisely  disclosed, 
Messrs.  Fergusson  and  Co.  erected  a  Rum 
Distillery  at  Bally  upon  about  3  beegahs  of 
land  ;  that  the  whole  of  the  3  beegahs  of 
land  was  surrounded  by  a  wall  and  consti- 
tuted the  house  and  premises  of  this  Bum 
Distillery  ;  that  continuously  from  the  time 
of  its  erectiou  down  to  the  institution  of  this 
suit  on  the  24th  July  1870  during  a  period 
of  25  years,  the  defendant  in  possession,  and 
his  predecessors  have  paid  a  fixed  rent  of 
rupees  22  a  year  in  respect  of  the  premises 
occupied  by  them  as  this  Rum  Manufactory. 
The  plaint,  however,  on  its  face,  sets  out  a 
state  of  facts  which  by  no  construction  what- 
ever would  embrace  the  particular  factd  to 
which  I  have  alluded,  viz.,  that  the  locality 
in  question  has  been  built  upon  and  is  now 
occupied  by  a  Rum  Distillery.  The  plaint 
alleges  that  the  defendant  by  right  of  a  cul- 
tivating jote  is  in  possession  of  3  or  4  beegahs 
of  land,  in  respect  of  which  he  is  in  the  habit 
of  paying  at  a  certain  rate  per  beegah  which 
is  less  than  the  prevailing  rate  paid  by  the 
same  class  of  tenants,  viz,,  cultivating  tenants, 
for  lands  of  a  similar  description  and  with 
similar  advantages  in  the  neighbourhood ; 
and  that  consequently  the  plaintiff  is  entitled 
to  euhlince  the  rent  paid  by  such  cultivating 
ryot  to  the  extent  of  the  prevailing  rate, 
viz,,  from  rupees  22  to  rupees  276,  or  at  the 
rate  of  rupees  20  per  beegah  ;  and  further 
that  the  lands  held  by  the  defendant  as  cul- 
tivating ryot  are  greater  iu  extent  ihan  the 
j  quantity  of  land  for  which  rent  has  been 
paid. 
I 

I  Now,  we  have  no  hesitation  in  saying  that 
I  the  facts  mentioned  in  the  plaint  are  false. 
I  The  defendant  has  never  been  a  cultivatiog 
j  ryot,  because  it  is  clear  that  he  and  his  pre- 
!  decessors  have  had  uninterrupted  possession 
j  for  25  years  of  the  Rum  Disiiiiery  at  a  fixed 
I  rate  of  rent.  Assuming,  however,  that  the 
term  '*  jote'*  includes  atenure  of  that  de* 
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scriptioD,  the  allegation  that  ryota  of  the 
same  class,  viz.,  ryota  who  own  Rum  Distil- 
leries, pay  for  similar  lands  at  a  higher  rate 
of  rent,  is  wholly  false,  for  this  is  admitted  to 
be  the  ouly  Rum  Distillery  in  and  about  the 
locality  in  question.  Therefore,  whether  it 
be  taken  that  the  plaint  intended  to  charge 
a  liability  upon  the  defendant  on  the 
ground  of  his  being  a  cultivatins:  ryot,  or  as 
an  occupier  of  land  by  reason  of  the  build! njj 
imposed  ou  it«  in  either  view  the  allegations 
in  the  plaint  are  false  ;  and  the  present 
attempt  to  enhance  the  rent  of  a  party 
whose  rent  is  apparently  not  enhancible,  by 
reason  of  an  artfully  concocted  plaint,  is,  to 
say  the  least,  highly  reprehensiitle.  If  we 
were  to  stop  here,  we  might  fairly  dismiss 
the  plaintiff's  suit  without  passing  any  opi- 
nion on  the  merits,  because  the  plaint  itself 
discloses  a  state  of  facts  sufficient  to  justify 
the  dismissal  of  the  suit  without  entering 
into  the  merits  of  the  case.  The  Lower 
Courts,  however,  have  not  taken  this  view  of 
the  case.  They  have  decided  that  the  land 
occupied  by  the  defendant  was  used  for 
building  purposes,  and  therefore  a  suit  for 
enhanced  rent  was  not  maintainable. 

This  finding  has  been  challenged  in  special 
appeal  upon  the  ground  that  there  is  no  evi- 
dence whatever  on  the  record  to  justify  such 
a  finding. 

The  defendant  produced  a  mokurruree 
pottab  of  the  execution  of  which  no  evidence 
was  given  in  the  first  Court.  Whether 
that  potttth  was  actually  questioned  in  the 
first  Court  or  not  does  not  appear.  Proba- 
bly, if  that  pottah  had  been  distinctly  chal- 
lenged in  the  first  Court,  the  defendant 
would  have  had  no  difficulty  in  proving  it, 
becaase  it  appears  to  be  an  old  document  and 
connected  witli  a  great  many  English  title- 
deeds  produced  iu  Court.  However,  this 
mokurruree  pottah  has  all  the  appearance  of 
genuineness,  and  its  authenticity  is  corro- 
borated by  the  broad  facts  of  the  case  ;  and 
if  it  had  been  necessary  to  determine  the 
case  on  the  merits  of  this  document,  we 
should  have  given  the  defendant  an  oppor- 
tunity of  proving  it.  While,  on  the  one  hand, 
we  admit  that  this  document  is  not  legally 
proved,  we  cannot  shut  our  eyes  to  the  fact 
that  it  exists,  that  it  Las  been  placed  on  the 
record,  and  that  it  naturally  accounts  for  the 
expenditure  of  a  large  capital  on  the  lands  in 
suit. 

The  first  Court  has  come  to  a  very  pro- 
per conclusion  on  the  facts  of  the  case.     It 


says  with  reference  to  the  first  issue: — '^It 
'Ms  to  be  observed  that  the  three  plots  of 
"  land  were  originally  let  to  Messrs.  Fef- 
*'  gusson  and  Co.  and  Messrs.  Burn  and 
*' Co.,  wha  built  thereon  a  Rum  Distillery 
''^euerally  known  under  the  name  of  Bally 
*'  Rum  Distillery  ;  that  the  entire  plot  was 
**  almost  surrounded  by  a  brick-built  wall. 
*'  It  also  appears  thai,  the  plaintiffs  and  those 
'*  under  whom  they  claim  continued  to 
**  receive  the  old  rent  without  objection  or 
"claim  to  enhance.  This  circumstance  no 
"  doubt  might  lead  to  the  inference  that  the 
'*  grant  of  the  land  was  for  the  purpose  for 
**  which  it  was  used,"  and  then  the  Court 
goes  on  to  state  that  the  plaintiff  made  no 
attempt  to  show  that  the  land  was  let  for 
agricultural  or  horticultural  purposes.  Now, 
here  the  Court  draws  what  appears  to  us  a 
very  fair  inference  from  two  admitted,  facts, 
viz.,  that  since  the  lease  was  taken  by 
Messrs.  Fergusson  and  Go.  the  rum  manu- 
factory had  been  built  upon  the  land  and 
built  without  objection  on  the  part  of  the 
zemindar  ;  and  that  the  plaintiff  continued 
to  receive  the  same  rent  all  along  without 
objection  or  claim  for  enhancement.  To 
show  that  such  an  inference  is  quite  right, 
I  will  refer  to  Weekly  Reporter,  Volume 
XII,  page  496,  where  the  late  Chief  Justice 
Sir  Barnes  Peacock  refers  to  the  remarks 
of  Mr.  Justice  Kemp  which  he  quotes 
with  approbation.  He  says  :  "  Mr.  Justice 
"  Kemp  thinks  that  in  equity  plaintiff  was  not 
"  entitled  to  turn  the  defendants  out  of  the 
'Mand  because  he  stood' by  and  saw  them 
**  erecting  pucca  buildings  on  the  land  with- 
'*  out  any  objection  whatever.  If  he  allowed 
*'  the  defendants  to  erect  pucoa  buildings 
''  upon  the  land  without  objecting,  it  appears 
"  to  me  that  he  was  bound  in  the  same  way 
^*  in  equity  as  if  he  had  granted  them  a 
**  pottah  with  the  privilege  of  building  pucca 
**  houses  on  the  land,  and  I  think  that 
"  Mr.  Justice  Kemp  is  right  in  holding  that 
'*  the  plaintiff  was  precluded  by  his  conduct 
*'  from  turning  the  defendants  out  of  pos- 
**  session." 

The  inference,  therefore,  seems  reasonable 
and  fair  that  the  land  was  let  for  building 
purposes,  and  it  really  seems  unlikely  that 
the  buildings  should  have  been  erected  with- 
out the  consent  of  the  landlord  previously 
obtained.  The  two  lower  Courts  are  of 
opinion  under  these  circumstances  that  this 
suit  will  not  lie  under  Act  YIIl  of  1869. 

This  is  a  suit  for  enhancement  of 
rent  of  land  covered  with  a  building,  the 
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c^hoiu^ement  ttein^  attribotable  to  the  id- 
ereased  value  of  the  Innd  lij  reason  of  the 
disrillf^ry  existing  thereon,  and  not  being 
attributable  to  any  one  of  the  three  causes 
speoified  in  Section  17  which  clearly  relate 
t«  Iiuids  let  out  for  agiicultoral  parpoaes. 
Having  rejzrard  to  this  view  of  the  ease,  we 
consider  t)ie  Lower  AppelUte  Court  was 
ri^eht  in  determining  that  the  present  suit 
would  not  lie  under  Act  VJII  of  1869. 

Taking  into  consideration  the  fact  that  a 
large  nmounr  of  capital  was  expended  on 
tlip  erection  of  this  Rum  Distillery,  it  is 
almost  impossible  to  believe  there  was  not 
any  express  understanding  existing  at  the 
time  authorizing  the  erection  of  this  m'mii- 
fnctory,  and  the  existence  of  a  specific 
understanding  or  agreement  is  suggested  by 
the  existence  of  the  lease  ou  the  records  of 
the  cade.  The  right  of  the  parties  must 
depend  on  the  arrangement  which  took  place 
at  the  time  the  oiginal  lessees  entered  into 
possession  and  took  up  these  lands  for  build- 
ing purposes.  As  to  what  was  the  precise 
arrangement  we  have  no  evidence,  and  the 
plaintiff  has  wholly  ignored  it.  Even  assuqa- 
ing  that  this  suit,  for  enhancement  will  lie, 
it  will  be  impossible  under  the  circumstan* 
ces  stated  to  say  whether  the  plaintiff  is 
entitled  to  enhance  the  rent  of  the  land  on 
which  the  house  is  built.  The  real  facts 
of  the  case  ought  to  have  been  alleged  and 
proved  iu  order  to  obtain  a  decision  on  the 
subject  of  euhaiieeineiit.  Instead  of  su<h 
a  case  being  stajled,  a  case  purely  hypoihe- 
ticnl  in  clianicter  has  been  put  forward  by 
tjie  plaintiff ;  and  I  consider  such  a  case  is 
righteously  met  by  t^  dismissal  of  it  with 
all  costs. 

As  to  the  question  of  lakheraj  lands,  it 
has  not  been  seriously  pressed.  There  is 
no  proof  whatever  that  the  plaintiff  received 
any  rent  on  aceount  of  these  lands,  and  the 
Court  has  found  as  a  fact  that  the  laud  is 
laklieraj. 

The  special  appeal  is  dismissed  with 
costs. 

Bayiey^  J> — I  quite  concur.  I  think  it 
is  a  simple  attempt  on  the  part  of  the  plain- 
tiff to  enhance  the  rent  by  a  side  wind  as 
it  were  under  the  words  of  Section  17  as  if 
for  ordinary  culturable  lands,  which  under 
the  circMmsiances  nud  liie  finding  of  fact  on 
the  evidence,  with  which  we  cannot  interfere 
in  special  apfieal,  be  had  no  right  to  do  ; 
and  the  plaintiff  has  no  right  whatever 
to  enhance  except  under  an  express  contract 
to  that  effect. 


The  82nd  August  1871. 

Present : 

The  Hon^ble  F.  B.  Kemp  and  W.  AinsK^ 
Judffee. 

Bzamination  of  Pleaders— Issues. 

CaseNo.  484of  1871. 

Special  Appeal  from  a  decision  passed  hf 
the  Subordinate  Judge  of  Beerbhoom, 
dated  the  27th  January  1871.  affirming 
a  decision  of  the  Moonsijf  of  Doobraj* 
pore,  dated  the  dO^A  May  1870. 

Man  Grobind  Sircar  (Defendant)  Appellant^ 

versus 

Umbika  Monee  Dossia  and  others  (Plaintiflb) 
Respondents, 

Baboo  Door g a  Mohun  Doss  for   AppellanI; 

Baboo  Bhowanee  Chum  Dutt  for  Respond* 
ents. 

^ 

Whore  a  pkint  discloses  no  cnuse  of  aotioii,  a  Court, 
is  justified  in  examining  the  Pleaders  on  both  sides,  and 
from  their  examination  eliciting  and  fixing  the  re^ 
issue  and  determiuiog  the  case  on  the  trial  of  soeh  i«$ae. 

Kempf  J. — The  defendant  it  the  special 
iippelbitit  in  iliis  case.  The  plniiitifTs  suit 
was  ili>t  Uain  Soonder  and  Ram  Narnin  Sircar 
were  in  possession  of  14  beegalis  14  cottalis 
of  land  paying  a  jumma  of  rupees  28  ;  that 
the  zemindar  Nund  Coomar  Gossain  sned 
for  thf  rent  of  that  land  fir  the  years  1273 
and  1274  and  oi)tained  a  decree;  that  on 
the  property  being  put  up  for  sale  the 
defendant,  to  save  it  from  sale,  made  a  de- 
posit in  the  Gollertorate  under  the  provisions 
of  Betigal  Act  VIII  of  1865  ;  that  the  Col- 
lector issued  an  order  to  put  the  defendant 
iu  possession,  but  that  in  truth  that  order 
was  never  carried  out ;  the  defendant  never 
got  possession  and  the  plaintiffs  remained  as 
before  in  possession.  i?he  suit  was  brought 
for  confirmation  of  the  possession  of  the 
plaintiffs  on  establishing  their  title.  Sob- 
seqnently,  the  Court  finding  that  the  plaint 
disclosed  no  cause  of  action  examined  the 
pleader  for  the  plaintiffs  and  he  distinctlj 
stated  that  the  title  upon  which  his  clients 
came  into  Court  was  the  title  acqaired  by 
Ram  Narain  and  Ram  8donder* 
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T^ie  d6f«Ddtot'«  case  was  that  the  pro- 
nerijr  wa»  not  ncq^iired  by  Bnm  Naroin  and 
Raid  Sooud^t  Hut  w»s  acquired',  by  Rama 
Nund  Sirfiftr.  Tkede feud  ant  th<*n  set.  forth 
tiie  genealogical  tree  of  the  family  and 
showed  that  as  the  beir  of  Ram  Doyal,  he 
was  entitled'to  a  5  annas  Sgandahs  2  cow* 
lies  2  krants  share  in  the  property,  and  ns 
the  heir  of  GkK>reo  Churn  to  another  5  an- 
nas 6  gondahs  2  cowries  2  krants,  or  In  all 
10  annas  13  gondahs  1  cowrie  1  krant ; 
that  ho  had  a  right  to  make  the  deposit  io 
the  GoUectorate  inasmnch  as  he  had  an 
interest  to  protect ;  and  that  therefore  the 
plaintiiPs  aoit  ou^ht  to  he  dismissed  unless  he 
pays  the  sum  advanced  or  proves  in  a  regular 
snit  thnt  til**  ndvanee  made  by  the  defendant 
has  been  realised  from  the  usufruct. 

The  first  Court  raised  certain  issues  :  Isti 
whether  the.  sojt  haa  been  properly  valued.; 
2od,  whether  the  suit  was  cognizable  by  his 
Court ;  Srdv  whether  tlie  plaintiff  could 
dieriveany  benefit  in  this  suit  if  it  were 
found  that  the  mouf'y  due  to.  the  defendant 
on  account  of  his  deposit  has  not  jei  been 
liqiiidiued  and  wiio  was  in  possession  of 
the  land  ;  ainl  th^n  came  the  real  istjue  in 
the  c«ase,  namely,  whether  the  land. cluimed. 
was  the  riglu  of  Ram  Naraiu  and  Rum  Soonder 
as  a  self-NcquisitJonk  or  whether,  as  stated 
by  the  defendant,  it  had  been  acquired  by 
Rama  Nqnd  Sircai;.  Now,  this  issiio.  was- 
found  by  both  Courts  in  favour  of  the  de« 
feadaiit :  it  was  clearly  foiind  that  the  de- 
foadant's  title  was  proved,  but  both  Courts 
foand  that  as  the  plaintlif  had  been  in  pos- 
asision  for  more  than.  12  years  the  suit  of 
the.  plaintiff  must  be  daoreed. 

In  special  appeal^  it  is  contended  that  tbe 
title  upon  which  the  plaintiff  came  into 
Court  not  having  been  proved,  both  the 
lower  Courts  have  committed  an  error  in 
law  in  not  dismissing  the  pUintiff's  suit. 

We  think  tliat  this  contention  is  correct, 
tad  that  the  decisions  of  the  lower  Courts 
rouBt  be  reversed.  On  turning  to  the  plaint, 
we  find  that  there  is  really  no  cause  of  action 
difflosed  in  the  plaint.  The  plaint  simply 
saj8  that  Ram  Soonder  and  Ram  Narain 
^ere  in  possession,  but  it  is  not  said  how 
they  were  in  possession,  or  how  that  pos- 
■esBion  was  acquir^ed  by  them.  Then  the 
plaint  goes  on  to  say  that  the  defendant  was 
^4|  in  possession  ;  that  the  Collector's  order 
WS8  never  carried  out  and  the  defendant 
»«rer  put  in  possession  under  it  ;  and 
(b«i^for^  IftUog    tha    plaint    alone>   there 


was  no  cause  of  action  disclosed  in  it 
and  the  plaintiff's  suit  ought  to  have  been 
dismissed  ;  but  as  already  Qbserved,  the  Court 
below,  and  properly  so,  on  finding  that  there 
was  no  cause  of  action  disclosed  in  the  plaint, 
examined  the  pleaders  on  both  sides  and 
from  their  examination  the  reul  issue  in  the 
case  was  elicited  and  fixed,  and  that  issue 
being,  as  already  observed,  whether  the  plain- 
tiff's title  was  made  out,  namely,  whether 
the  property  was  acquired  by  Ram  Naiain 
and  Ram  Soonder  as  stated  by  the  plaintiff, 
or  whether  the  allegation  of  the  defendant 
that  the  property  had  been  acquired  by 
Rama  Nund,  the  common  ancestor  of  both 
parties,  was  proved;  and  tliat  issue  having 
been  found  in  favour  of  the  defendant,  the 
plaintiff's  case  ought  to  liuve  been  dismissed. 
There  is  no  doubt  that,  as  a  general  proposi- 
tion, when  a  snit  is  brought  for  confirmation 
of  possest^'on  undor  a  eertoin  title,  the  plains- 
tiff  is  bound  by  the  title  wiiieh  he  sets  up  ; 
but  also  as  observed  in  a  decision  to  be  found 
in  Volume  XII,  Weekly  Reporter,  page 
430,  by  Mr.  Justice  Markby,  it  is  otherwise 
when  a  plaintiff  sues  to  recover  immoveable 
property  from  which  he  has  been  ousted. 
In  this  case,  if  the  plaintiff  had  framed  his 
suit  on  the  footing  that  the  defendant  had 
ousted  him  under  tlie  order  of  the  Collector 
and  had  obtained  possession,  then  no  doubt 
the  question  whether  the  plaintiff  had  been 
in  possession  for  12  years  would  have  been  a 
material  question.     Taking  the  plaint  alone, 

it  discloaed.  no  cause  of  action.  Taking  it  as 
amended  by  the  issue  raised  after  examina- 
tion of  the  pleaders,  the  plaintiff  having 
failed  to  prove  the  title  on  which  he  came 
into  Court,  and  both  Courts  having  found 
concurrently  that  the  defendant  had  proved 
his  title,  the  plaintiff  cannot  succeed.  We,. 
therefore,  dismiss  his  suit  and.  decree  this 
appeal  with  all  costs. 

B 


Digitized  by 


Google 


220 


Civil 


THE  WBBKLT  BVPORTCH. 


Ridings.    [Vol.  XYI. 


The  22ud  Aagast  1871.' 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 
Judges. 

Admlftftlons  —  Bxamlnation  of  Far- 
ties. 

CaseNo.  411ofl871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East-Burdwan^ 
dated  the  5th  January  1871,  reversing 
a  decision  of  the  Moonsiff  of  Aosgram, 
dated  the  17th  February  1870, 

Shaikh  Komnrooddeen   (one  of  the  Plain- 
tiffs)  Appellant, 

vfsrsus 

Shaikh  Monje  Mundal  a/ta«  Euleemooddeen 
Mandul  (Defendant)  Respondent. 

Baboo  Romesh  Chunder  Base  for  Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

A  copy  of  ft  defendant's  deposition  in  a  former  snit 
having  been  pat  in  by  plaintiff  at  a  late  stage  of  the 
case,  when  defendant  had  no  means  of  explaining  away 
any  supposed  admission  therein  : 

Held,  that  the  first  Conrt  was  wrong  in  aooepting  the 
some  as  an  admission  binding  on  defendant  and  that  the 
Lower  AppelUte  Court  was  right  in  sending  for  the 
defendant  and  examining  him  on  the  subject. 

Kemp,  J. — This  was  a  suit  brought  to 
recover  possession  of  a  7  annas  share  in 
certain  lakheraj  laiMs  and  tanks.  The 
plnintiff  alleges  that  he  purchased  the  afore- 
said shnre  from  one  Rujub  Bibee,  and  on 
going  to  take  possession  he  was  resisted  by 
the  defendant  Monye  Mundul,  and  therefore 
he  brought  this  suit  for  possession.  The  de- 
fendant states  that  Rujub  Bibee*s  husband 
was  not  the  proprietor  of  a  7  annas  share  of 
the  property  In  dispute,  but  of  a  2  annas  13 
gundahs  1  cowree  1  krant  share,  which 
Intter  share  Rujub  Bibee's  husband  sold  to 
the  defendant's  father  in  the  year  1259  and 
that  from  that  time  up  to  the  time  the  suit  was 
instituted,  the  defendant's  father  and  after 
him  the  defendant  being  in  possession,  the 
suit  is  barred. 

The  first  Court  gave  the  plaintiff  a  modi- 
fied decree  for  2  annas  13  gundas  1  cowree 
1  krant. 


The  plaintiff  contented  with  that  decree, 
preferred  no  appeal.  The  defendant  appeal- 
ed to  the  Subordinate  Judge  who  has  re- 
versed the  decision  of  the  first  (Tonrt, 

The  Subordinate  Judge  in  the  first  place 
finds  that  by  the  evidence  of  the  witnesses 
who  were  examined  at  the  first  hearing  of 
the  suit,  as  well  as  by  the  evidence  of  the 
witnesses  examined  on  the  remand,  it  has 
been  proved  that  the  defendant's  father  por- 
chased  a  2  annas  13  gundahs  1  cowree  1 
krant  share  in  the  property  from  Rojob 
Bibee's  husband.  He  also  found  that  the 
evidence  of  the  witnesses  for  the  plaintiff 
was  false,  and  that  the  defendant  had  been 
in  possession  ever  since  the  date  of  the 
kobalah  in  J269  or  for  more  than  12  years 
prior 'to  the  present  suit,  and  therefore  that 
the  plaintiff's  claim  is  barred.  He  also  says 
that  the  Moonsiff  was  wrong  in  refer- 
ring to  a  copy  of  a  former  deposition  of  the 
defendant;  that  as  the  defendant  ia  yet  alive, 
he  ought  to  have  had  an  opportunity  given 
him  of  explaining  away  any  admission 
which  the  plaintiff  sought  to  bind  him  by; 
he  further  held  that  there  was  "nothing  even 
in  the  copy  of  that  deposition  to  show  that 
the  lands  which  were  the  subject  of  the  claim 
in  that  suit  are  the  lands  included  in  the 
present  suit.  He  went  further  and  sent  for 
the  defendant  and  examined  him  and  found 
after  examining  him  that  it  is  clear  that  the 
lands  in  the  claim<s(]it  are  separate  from 
those  now  sued  for. 

We  may  also  observe  that  this  snpposed 
admission  of  the  defendant  in  the  claim-soit 
was  put  in  at  a  late  stage  of  the  case  after 
the  defendant  had  put  in  his  written  state- 
ment and  he  had  no  means  of  explaining 
away  any  supposed  admission.  The  Moon- 
siff was,  therefore,  entirely  wrong  in  accept- 
ing this  copy  of  the  defendant's  depnaition 
as  an  admission  binding  on  him,  and  the  So- 
bordinate  Judge  was  perfectly  right  io 
sending  for  the  defendant  and  examining 
him  ;  and  he  has  come  to  a  conclusion  of  fact 
on  that  examination  that  the  lands  are  not 
the  same  as  those  claimed  in  the  chiim-sait. 
It  appears  that  that  claim-suit  referred  to 
2  cottahs  of  land,  and  it  may  be  that  the 
plaintiff's  vendor  Rujub  Bibee  and  the  de- 
fendant hnd  a  joint  interest  in  these  2 
cottahs  which  they  sold  7  or  8  years  prior 
to  this  suit,  but  it  does  not  follow  that  they 
had  a  joint  interest  in  the  remaining  24 
beegahs. 

We  dismiss  the  special  appeal  with  oosts* 
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The24thAoga8t  1871. 

Present : 

The  HoD*bl6  L.  S.  Jackson  and  F.  A. 
Glover,  Judge*. 

Joint  Hindoo  Family  —  Aneestral 
propertj  ^  Xieiral  noooMiitjr  —  Twt: 
olMser. 

Case  No.  135  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  oj  Sarun,  dated  the  Slst  De* 
eember  1870,  reversing  a  decision  of  the 
Subordinate  Judge  of  that  District^  dated 
tke  Zist  March  1870. 

Mohabeer  Kooer  and   others  (three  of  the 
Defendants)  Appellants, 

versus 

Joobha  Singh  and  another  (Plaintiffs)  Re^ 
spondents. 

Baboos  Unnoda  Pershad  Banerjee  and 
Chunder  Madhub  Ghose  for  AppeilaDts. 

Baboo  Mohesh  Chunder  Chowdhry  for  Be- 
spondent;». 

Where,  in  coiueqaenee  of  a  dispnte  as  to  the  soccessioa 
to  joint  property,  a  oompromise  was  oome  to  among  the 
memberBofa  Hindoo  tAcnily  by  which  the  property 
was  divided  between  them,  it  was  held  that  each  of 
the  different  members  took  the  propoty  not  as  ancestral 
properly,  bat  as  a  detinite  share  which  became  his  in 
pnsnance  of  an  agreement,  and  which  therefore  became 
bis  own  abeolate  property. 

Where  ancestral  property  is  sold  oii  the  plea  of  ne- 
Merily,  it  is  sofficient  for  the  purchaser  to  bo  satisfied  of 
the  act  of  necessity :  he  need  not  inquire  into  its  oaoses. 

Jackson^  J.— ^This  is  one  of  those  suits  so 
common  in  the  districts  of  Behar,  and  which, 
we  must  say,  form  a  very  unfavorable  feature 
in  the  litigation  of  those  districts.  It  was  a 
salt  by  Hindoo  sons,  in  the  lifetime  of  their 
fitber,  to  set  aside  alienati'Ons  made  by  the 
father  in  consequence  of  oblJgations  incurred 
by  bim,  and  to  recover  immiediate  possession 
of  a  portion  of  the  property,  with  a  declaru- 
tioQ  of  their  rif^lii  to  the  ridmainder  of  it  on 
the  death  of  their  father. 

The  transactions  are  of  extremely  recent 
date,  namely,  of  April  1863  and  April 
1866  ;  and  the  present  suit  was  commenced 
in  1869.  But  it  appears  that  this  suit  was 
Qot  the  first  of  the  procc^edings  taken  with 


the  view  of  asserting  the  rights  of  tliesa 
plaintiffs^  but  that  during  their  minority 
suits  had  been  previously  commenced  in  their 
behalf  by  their  guardians;  so  that  the  ink 
was  scarcely  dry  on  the  sales  which  convey- 
ed the  property  to  the  defendants  on  the  part 
of  the  father  before  the  plaintiffs  came  into 
Court  to  undo  that  which  had  been  done. 

The  property  in  dispute  was  an  8  pie 
share  of  Puttee  Khoord  in  Mouzah  Sydpore 
alias  Manna.  The  suit  was  dismissed  by 
the  Subordinate  Judge,  but  on  appeal  the 
Zillah  Judge  reversed  that  judgment  and 
gave  the  plaintiffs  a  decree. 

The  principal  questions  raised  before  us  in 
special  appeal  have  been  whether  the  pro- 
perty in  question  came  under  the  category 
of  ancestral  or  family  property,  so  that  the 
plaintiffs'  father  being  under  the  Mitakshara 
Law  was  incapable  of  disposing  of  it ;  and 
secondly,  whether  the  defendants  had  suffi* 
ciently  made  out  the  existence  of  legal  ne- 
cessity supposing  that  the  father  was  not  the 
absolute  owner. 

The  Judge  upon  the  question  of  ancestral 
property  merely  says  this : — *'  1  do  not  think 
it  very  much  matters  for  the  purposes  of 
this  suit,  whether  the  property  was  purchas- 
ed by  Ajeet  Singh  or  his  son  BhekJharee 
Singh  ;  the  property  would  in  either  case  be 
ancestral  ns  far  as  Ehejoo  Singh  was  con- 
cerned." He  then  goes  on  to  show  that  Ehe- 
joo, the  father  of  the  plaintiffs,  had  got  into 
possession  of  this  property  as  an  heir  either 
of  Bhekdharee  or  Ajeet  Singh. 

Now  the  decision  of  the  Judge  upon  this 
point  involves  a  question  of  some  nicety 
under  the  Hindoo  Law.  The  Judge  seems 
to  consider  that  any  property  that  came  into 
the  hands  of  a  man  by  way  of  inheritance  is 
ancestral  property  such  as  to  give  to  the  son 
of  that  man  on  his  birth  a  joint  right  and 
interest  in  such  property.  We  confess  that, 
after  reading  through  several  verses  in  the 
]8tand5th  Sections  of  Chapter  I  of  the 
Mitakshara,  we  have  considerable  doubt 
whether  that  is  a  correct  view. 

The  property  in  question  seems  to  have  ' 
been  purchased  at  a  revenue  sale  by  one 
Bhekdharee,  who  was  the  son  of  Ajeet. 
Ehejoo,  the  father  of  the  plaintiffs,  wassecond 
in  descent  from  Oogra,  the  brother  of  Ajeet, 
and  wos,  therefore,  the  son  of  Bhekdharee's 
first  cousin.  Bhekdharee,  it  appears,  pre- 
deceased his  father  Ajeet,  and  upon  the 
death  of   Ajeet  some  dispute  appears  to 
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have  arisen  in  regard  to  the  succession  to 
this  and  other  property,  and  proceedings 
were  commenced  in  the  CVvil  Coort,  but 
they  terminated  in  a  compronrtse  'under 
whieli  nn  ultimate  division  of  the  whole  of 
the  property  was  agreed  upon  in  these  term* 
— ^thnt  the  branch  of  Jiwon  Singh,  who  was 
another  brother  of  Ajeet,  should  take  half  of 
tiie  property,  and  that  the  other  half  should 
be  divided  in  equal  thirds  between  this 
Khejoo  and  the  son  and  the  grundson  of 
another  son  of  Oogra.  In  respect  of  a  por- 
tion of  the  property  in  dispute  the  division 
was  to  take  effect  immediately,  but  as  to  the 
property  now  in  question  it  was  to  remain 
for  her  lifetime  in  pos'^ession  of  Kliejoo'a 
widow  and  after  her  death  to  be  divided  in 
like  manner. 

Now,  without  expressing  any  very  decidifd 
opinion  as  to  what  adder  the  Section  atid 
Verses  quoted  constitutes  ancestral  property, 
although  iny  own  mind  inclines  to  ^he 
opinion  that  the  kind  of  property  in  respect 
of  which  a  man's  Son  by  birth  obtains  an 
equal  right  with  himself  is  property  which 
has  come  to  that  man  from  liis  father  and 
grandfather  ;  ))ut  without  expressing  any 
final  opinion  upon  that  point,  it  seems  to  us 
sufficient  for  the  purposes  of  this  case  to 
hold  that  by  the  operation  of  that  agreement 
between  the  different  members  of  this  family 
Khejoo  Singh  took  this  property  not  as  ances- 
tral property  but  as  a  definite  share  which  be- 
came his  in  pursuance  of  an  agreement  pre- 
viously come  to  by  the  members  of  the 
family,  and  which  therefore  became  his  owu 
absolute  property. 

In  this  point  of  view  we  do  not  consider 
the  plaiutifTs  were  entitled  to  call  in  question 
the  alienations  by  Khejoo  Singh.  But  even 
if  they  had  been  so  entitled,  it  seems  to  us  that 
the  Judge  has  gone  too  far  in  allowing  the 
exercise  of  that  riglit.  The  Judge  says  : — 
'^  lu  a  case  of  this  nature  when  joint  family 
property  is  concerned"  (we  have  already 
stated  that  this  was  not  joint  family  property, 
but  thnt'th^  several  parties  took  and  enjoyed 
separate  ai^d  distinct  shares)  '*  it  was  neces- 
sary for  the  defendant  to  show  that  there 
was  sufh  necessity  to  raise  money  on  the 
zur-i-pesbgee  as  well  as  to  borrow  under 
Uie  bond  as  to  justify  the  sale.  First  as 
to  the  sale,  the  Subordinate  Judge  iu  his 
judgment  makes  tlie  debt  to  commence 
from  the  date  of  the  bond  in  favor  of 
Buuwaree  Lali,  but  that  is  not  correct.  I 
think  he  should  have  gone  further  back  to 
ie9  the  original  cause  of  the  debt," 


So  that,  according  to  the  Judge,  if  family 
embarrassment  eitists  ^uch  -as  is  about  to 
cause  the  sale  of  valuable  landed  property, 
it  is  not  snfficipnt  to  entitle  .the  purchaser  to 
relief  ilmt  hA  should  show  the  existence  of 
su^h  ^barrnsdment,  but  he  must  enquire 
into  the  ciriMimstances  connected  witli  that 
debt,  must  go  into  the  history  of  the  matter 
in  whidi  th<>  oinbarrasstnent  origtvated  Aid 
traee  bnok  the  whole  <*laim  of  f nanmctloiis 
from  the  besinning.  We  think  that  is  fto- 
ing  too  far  and  is  not  borne  out  by  the  de- 
cisions of  the  Privy 'Cdun'Cil  upon  this  point. 


'Upon  all  these  considerations,  it 
to  us  that  th0j>idgehad  not'-sufficientgroOod 
for  reversing  the  decision  ^of  *the  Cottrt  be- 
low, and  that  i decision  ou^t  to  «t«iid  tod 
the  decision  of  the  Judgerevevsed  with  i 


The  28th  August  1871. 

Present  ; 

The   Hou'ble    J.    P.    Norman,     Officiaiiug 
^  Chief  Jn^Hce,   aud    the   Hou'Ue   L.  J!>. 
Jackson,  JttJ^c. 

JLtTt^vm  of  l&evenae  —  tloi^tgrare^^ 
Hen. 

Case  No.  618  of  IWl. 

Special  Apptal  Jrom  to  tiedinoii  passed  hy 
the  Judge  of  Nuddea,  dated  the  6ih 
January  1871,  reversing  a  decision  of 
the  Moonsiff  of  thai  District,  dated  the 
9thJ^ly  1870. 

Heera  Lall  Chowdhry   (Defettdant)  Appel- 
lant, 

versus 

Janokeenaftb  Mookerjoe  and  others  (Plain- 
ti€s)  Respondents, 

Baboo  Nil  Madhub  Bose  for  Appellant 

Baboo   Umbiha   Cham  Banerjee  for  Be- 
spoudents. 

When  mcntgaged  Unds  are  #old  for  arroan  of  Govern- 
ment  reveimet  not  acortied  throagb  deCtolt  «f  the  mort- 
gagee, any  proceeds  which  may  arise  from  the  sals  uj 
exce^M  of  the  arrears  belong  to  the  mortgagee,  and  He 
has  a  right  of  action  for  tlidr  recovery. 
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JKMMan,  C  •/.— This  Is  a  suit  fbr  a 
rtsfinid  of  a'tforo  of  rupees  205.  The  Chctn 
ire  as  follows  :^'6opai  Ciiurn  Mooktrjee 
estecuted  a  mbn^agre  of  a  certain  talook  ro 
the  plafi/tiff*8  ancestor  Ra^hal  Doss  Ifooker- 
jee  onder  k  Itond  whieh  wns  speciullj  regrs- 
tel^  UudeV  Section  53  of  the  Indian  Reikis. 
tratiOD  Aei  XX  of  1S66.  The  b<md  which 
1^8  date  the  21st  ofMiii'eh  127  (  stipulated 
thai  the  sum  Idectirtki  should  be  paid  in 
Chyet  1277.  It  contained  a  proviso  that 
'*^if  the  ndoriga^  failed  to  produce  his  title 
''deeds  whhin  15  days  of  the  date  of  the 
"  deed  or  if  the  property  was  sold  for  arrears 
'*of  revenue,  die  iliboey  should  then  be  pay- 
"ablest  once.^' 

It  seems  thai  no  title  deeds  were  pro- 
duced ndlhin  15  days,  and  the  property 
nmrtpiged  was  Isold  fur  arrears  t>r  Oovern* 
ment  reveBue  tm  tbe  25ih  March  1868  or 
]3ib  Cbyet  1274. 

Rakhal  Doss  Mookerjee,  the  plaintiffs 
predecessor  in  title,  sued  in  the  Subordinate 
Judge's  Court  for  a  summary  decree  under 
Act  XX  of  1866  upon  this  bond.  He 
prayed  for  a  declaiation  of  his  right  to  draw 
the  mouey  out  of  the  CoUectoraie,  and  that 
in  execution  of  that  deoree  the  money 
lodged  in  Court,  the  surplus  proceeds  of  sale 
of  the  mortgaged  property,  should  be  paid 
over  10  him. 

In  eirecmlon  of  ihat  decree,  H'lkhal  Doss 
attached  the  surplus  proceeds  ot  sale  in  the 
Collector's  Court.  After  that  iittnchinent, 
the  defendant  in  the  present  siiii,  Heera 
Lall  Chdwdhry,  brought  a  suit  against  Gopal 
Churn  hi  Hie  Court  df  Small  Causes.  He 
obtamed  a  detfee,  and  ru  execution  of  that 
decree  he  attached  the  surplus  proceeds  of 
the  sale  of  the  -property  iu  the  Collector's 
Court  and  obtained  out  of  the  sale  proceeds 
the  sum  of  rupees  305  in  satisfactioa  of  his 
decree. 

In  the  present  suit,  the  plaintiff,  who  is 
the  representative  of  the  mortgagee  Rakhal 
Boss,  pn^s  for  a  decree  declaring  his  prior 
tight  to  tbk  sum,  and  lor  a  refund  of  it. 

The  Additional  Judge  of  Nuddea,  Mr. 
Pepper,  reversing  the  Moonsitf's  decision, 
made  a  decree  in  favor  of  the  plaintiff  de- 
cliriiig  him  entitled  to  the  amount  drawn 
by  the  defeddaiit  from  the  Collectbr's  Court. 

From  thai  decision  an  appeal  has  been 
ptefanred  to  this  Coart,  and  on  that -special 
•ppeal  many  questions,  no  doubt,  of  import- 


ance have  been  raised,  and,  if  necessaiy, 
it  would  have  been  argued  that  a  0oit  on 
the  mortgage  bond  in  question  was  not  one 
which  under  Section  55  Act  XX  «>f  1866 
could  be  maintained  as  a  summary  suit. 
Bat  there  is  an  answer— as  appears  to  raa 
a  sliort  answer — to  the  claim  put  forward  by 
the  appellant. 

The  property  mortgaged  by  the  registered 
bond  Was  subjeet  to  a  Ken  for  the  amoaat 
of  the  hnnuey  secured  by  that  inatruiiient ; 
and  it  lias  been  long  settled  by  decisions 
from  the  time  of  the  late  Sudder  Court,  in 
consonance  with  reason  and  jtistloe,  thM 
"  when  mortgaged  lands  are  sold  for  arrears 
"  of  Grovernmeuit  revenue,  not  accrued  through 
"default  of  the  mortgagee,  any  proceeds 
"  which  may  arise  from  the  sale  in  excess  Of 
"  the  arrears  belong  to  the  mortgagee,  and  he 
''  has  a  right  of  action  for  their  recovery.*' 

It  is  clear  in  fact  that  the  money,  the 
proceeds  of  sale,  which  bad  been  a«bettiifted 
for  the  lands  mortgaged,  became  subject  to. 
ilie  lien  to  which  the  land  which  it  repr^' 
sents  was  sniiject. 

For  these  reasons,  it  is  clear  to  me  that 
the  plaintiff  is  entitled  to  sue  the  defendant 
Heera  Lull  Chowdhry,  who  by  his  proceed- 
ings in  the  Court  of  Small  Causes  has  ob- 
tained out  of  the  Collector's  Court  money 
to  which  he  has  no  title  until  the  mortgagee 
is  satis^ed. 

The  appeal  is  dismissed  with  costs. 

Jaehion,  J.— >I  concur. 


The  29th  August  1871* 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  AinsUe, 

Joint  debt*- Fa jrment  to  one  Komber 
— Sefaslngr  a  registered  letter. 

Case  No.  86  of  1871. 
Regular  Appeal  from  a  decision  peused  by 
the  Subordinate  Judge  of  Daeea^  dated 
the  2^th  January  1871. 

Loolf  Ali   Meah  and  another  (two  of  the 
Defendants)  Appellants^ 

versus 

Pcaree  Mohun  Boy  and   another  (Plaintiffs) 
and  another  (Defendant)  Respondents. 
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Baboos  Kalee  Mohun  Dass  and   Romeah 
Chunder  Mitter  for  Appellants. 

Mr,  J»  T.  Woodroffe  and  Baboos  Unnoda 
Pershad  Banerjee,  Hem  Chunder  Baner" 
jee,  Gobind  Chunder  Doss  and  Kalee 
Kishen  Sen  for  Respondents. 

A  peraoa  ptjring  to  one  member  of  a  partnershio  a 
debt  jointly  due  to  all  the  mBmbers,  is  bound  to  show 
that  he  is  acting  bond  fide  on  the  anderstanding  that  it 
b  for  the  benefit  of  the  parmership. 

A  person  refusing  a  reiristered  letter  sent  by  poet 
cannot  afterwards  plead  ignorance  of  its  contents. 

Aiuslie^  J. — We  tliink  that  this  appeal 
most  be  dismissed  with  costs.  There  is  oo 
dispute  as  to  tlie  material  fnvXB  of  the  case. 
The  only  question  is  whether  a  payment 
made  by  the  defendants  to  Bisokha  Moyee, 
one  of  tiie  three  persons  from  whom  they 
borrowed  a  sum  of  money  under  a  register- 
ed bond,  was  a  good  and  sufficient  payment 
of  the  whole  debt.  One  of  the  plaintiffs, 
Horee  Mohun,  swears  to  having  sent  a  re- 
gistered letter  to  the  defendant  with  notice 
not  to  pay  to  Bisokha  Moyee,  but  either  to 
pay  to  them  on  security  or  deposit  the< 
money  with  some  third  party.  This  letter, 
it  appears,  was  refused  by  the  addressee  and 
came  back  to  the  hands  of  the  sender,  and 
has  now  been  produced  in  Court.  It  is  some- 
what singular  that  immediately  after  this 
letter,  that  is,  on  the  7th  Poos,  the  defend- 
ant alleges  that  he  gave  notice  to  the  plaint- 
iffs to  receive  payment  and  give  up  the 
bond.  Subsequently,  a  payment  was  made 
to  Bisokha  Moyee,  and  in  her  written  state- 
ment she  states  that  500  rupees  was  re- 
mitted by  her  and  that  she  received  the  re- 
mainder. Whether  this  was  so  or  not  we 
do  not  know,  because  the  defendant  has  not 
brought  forward  the  bond  which  he  admits 
is  in  his  hands  to  show  how  it  is  endorsed, 
nor  does  he  produce  any  separate  receipt 
from  Bisokha  Moyee,  and  we  do  not  know 
on  what  terms  she  mnde  the  bond  over  to 
him.  The  Court  below  has  found  that  the 
defendant  was  not  justified  in  paying  the 
whole  of  the  money  back  to  Bisokha  Moyee, 
citing  as  authority  a  passage  in  Macpherson 
00  Contracts,  page  84,  which  is  to  the  effect 
that  if  a  person  borrows  money  from  two 
parties  jointly,  he  must  re-pay  it  to  both 
jointly. 

The  defendant  in  appeal  has  contended, 
firstly}   that  the  suit  is  wrongly  brought,  as 


Bisokha  Moyee  was  not  joined  as  a  plainti£ 
This  appears  to  us  to  resolve  itself  into  a 
matter  of  form  which  in  no  way  affects  ths 
merits,  inasmuch  as  Bisokha  Moyee  hss 
been  brought  into  Court  and  the  facts  are  not 
disputed  in  any  way  ;  and  secondly,  that  the 
payment  was  a  good  payment  to  one  mem- 
ber of  a  partnership.  We  think  that  to  es- 
tablish this  plea  it  is  necessary  to  show  that 
the  payment  was  bona  fide  made  on  the  on* 
dersianding  that  it  was  for  the  benefit  of  the 
partnership,  but  we  altogether  fail  to  see 
that  this  was  the  case  here,  li  may  be 
perfectly  true  that  the  defendant  did  not  see 
the  contnnts  of  the  letter  of  the  13th  Agh- 
rain  1276  ;  but  if  so,  his  ignorance  of  it  was 
entirely  the  consequence  of  his  own  act. 
That  letter  was  forwarded  to  him  by  post 
duly  registered,  and  we  must  presume  tliat 
it  was  tendered  to  him.  He,  therefore, 
cannot  take  advantage  of  his  refusal  to  take 
it. 

But  independently  of  this,  we  think  that 
when  a  person  pays  to  a  Hindoo  female  the 
whole  of  a  debt  due  jointly  to  her  and  to 
two  others,  he  is  bound  to  show  that  he  was 
acting  bona  fide  ;  and  if  he  had  been  doing 
so,  he  would  undoubtedly  have  produced  the 
bond,  and  would  have  proved  the  actual 
payment  of  the  whole  sum  to  Bisokha  Moyee, 
and  that  it  was  offered  to  and  accepted  by 
her  as  a  payment  to  the  partners  jointly. 
But  defendant  entirely  failed  to  do  any 
thing  like  this. 

It  appears  to  us,  therefore,  that  this  ap- 
peal must  be  dismissed.  Separate  costs 
will  be  given  to  the  plaintiff  and  to  Bisokha 
Moyee  who  has  been  made  a  respondent. 


The  dlst  August  1871. 
Present  : 

The  Hon'ble  J.  P.  Norman,  Officiattng 
Chief  Justice^  and  the  Hon'ble  F.  A. 
Glover,  Judge. 

Gross  claims— Bonds— Sent. 

Case  No.  104  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Nuddea,  dated 
the  \6th  I'ebruary  1871. 
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Messrs. 


B.   Watson   and   Co.  (Defendants) 
AppellantSf 


versus 


Htiitranee  Brojo  Soondaree  Debia  (Plain* 
tiff)  Respondent. 

Mr^   B'    T.   Allan    and    Bahoo    Mohinee 
Mohun  Roy  for  Appellants. 

Baboos    Unnoda  Pershad    Banetjee    and 
Mohesh    Chunder     Chowdhry     for    Re-' 
spondent. 

A  Hquidmted  sum  doe  oa  %  bond  is  oapmble  aooording 
to  Uw,  even  without  an  agreement  to  that  elEect,  <» 
being  aet  off  against  soma  due  for  rent 

Norman,  C.  J.— Tras  is  a  suit  by  Maha- 
ranee Brojo  Soondaree  Debia,  the  widow  of 
Maharajah  Gobind  Nath  Boy  Bahadoor  of 
Nattore  in  Bajshahye,  against  Messrs. 
Bobert  Watson  and  Co.  for  arrears  of  rent 
amoonting  to  rupees  11,699-6-10. 

Subject  to  a  question  to  which  we  shall 
presently  come,  Messrs.  Watson  ft  Co.  paid 
this  rent  except  rupees  341-8«4  which  they 
brought  into  Conrt. 

The  questions  which  were  in  dispute  re- 
late first  to  a  sum  paid  by  Messrs.  Bobert 
Watson  Si  Co.  for  Government  revenue 
which  with  interest  amounts  to  Bs.  4,919-6-6. 
This  sum  the  Subordinate  Jtidge,  Baboo 
Gopeenath  Bose,  allowed  to  M^'ssrs.  Bobert 
Watson  ft  Co.,  it  having  been  proved  that 
it  was  paid  by  the  authority  of  Biij ah  Gobind 
Nath  Boy  by  the  defendants  on  behalf  of 
the  Bajah  into  the  CoUeotorate. 

The  second  item  is  a  sum  of  rupees  4,000 
which  the  defendants  9laim  to  be  due  from 
the  late  Bajah  Qobind  Nath  Boy  under  a 
bond,  dated  the  6th  By  sack  1273,  which  was 
registered  on  the  very  day  on  which  it  was 
executed. 

It  was  registered  on  behalf  of  the  Bajah 
by  Bam  Eishen  Boy,  his  Dewao.  Bara 
Kisben  Boy  is  dead,  and  the  Bajah  is  dead, 
and  therefore  they  of  course  could  not  be 
called  as  witnesses  by  the  defendants.  The 
defendants  did,  however,  call  as  a  witness  a 
servant  of  the  Rnnee  who  proved  that  the 
aeal  and  signature  on  the  bond  resembled, 
io  fact  *<  coincided**  with  the  seal  and  sig- 
nature of  Bnjah  Gobind  Nath  Boy,  but  says 
she  Subordinate  Judge,  '*  his  evidence  does 
oi  establish  the  genuineness  of  the  hood." 


If  it  did  not  establish  the  gennineness  of 
the  bond,  let  us  see  wbat  it  amounts  to. 
Either  that  the  Dewan  Bam  Eishen  Boy  or 
Messrs.  Bobert  Watson  ft  Co.  must  have 
forged  the  bond,  and  must  have  registered 
it  on  the  day  on  which  it  was  forged.  The 
plaintiff  calls  in  question  the  genuineness  of 
the  bond,  and  the  Subordinate  Judge  for 
some  reason  or  another  considers  it  insuffi- 
ciently  proved.  The  present  Dewan  of  the 
Banee  was  summoned  as  a  witness  by  the 
defendants  ;  but  although  he  was  summoned, 
and  although  his  property  was  attached,  he 
did  not  come  into  Court,  and  there  is  not  a 
particle  of  evidence  to  show  that  the  bond 
was  not  genuine,  that  the  transaction  was 
not  entered  in  the  Bajah 's  books,  or  that 
the  money  did  not  find  its  way  into  the 
Bajah 's  hands. 

But  the  case  does  not  stop^  there.  The 
defendants  called  a  servant  of  theirs  named 
Subanund  Bagchee,  who  proved  that  the 
Dewan  Bam  Kish«>n  Boy  came  to  and  took 
from  Messrs.  Watson  ft  Co.,  prior  to  the 
execution  of  the  bond,  on  two  different  dates 
the  sum  of  rupees  2,000  under  two  howlatee 
rokahs  written  in  his  own  name ;  and  after- 
wards when  the  bond  was  signed  and  sealed 
by  the  Bajah,  he  returned  the  rokahs  and 
took  the  remaining  rupees  2,000  ;  then  the 
bond  was  registered. 

If  the  execution  of  an  obligation  is  not  to 
be  deemed  sufficiently  proved  by  evidence 
of  this  description,  evidence  that  is  most 
naturnl,  the  truth  of  which  is  not  questioned, 
and  which  is  quite  uncontradicted,  people  of 
business  could  not  conduct  their  affairs.  We 
are  of  opinion  that  the  bond  is  genuine. 

It  is  said  that  the  money  was  required  for 
the  purposes  of  the  Bajah.  and  that  there  was 
a  stipulation  that  the  money  covered  by  the 
bond  was  to  be  set  off  against  the  arrears  of 
rent.  But  suppose  that  there  was  no  such 
agreement,  there  is  a  liquidated  sum  due  on 
the  bond  which  according  to  law  can  be 
set  off  against  sums  due  for  rent,  and  it 
would  be  contrary  to  the  principles  of  justice 
and  equity  if  we  allowed  the  Bijah  to  reco- 
ver from  Messrs.  Bobert  Watson  ft  Co.  large 
sums  of  money,  leaving  Messrs.  B.  Watson 
ft  Co.  to  take  their  chance  of  recovering  the 
sum  due  on  the  cros8«claim  by  a  separate 
suit. 

For  these  reasons,  we  reverse  the  decision 
of  the  Lower  Court  and  dismiss  the  plain- 
tiff's suit  with  all  costs. 
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The  Ut  September  1871, 
Prttent : 

Tha  Hftn'ble  J.  P.  Norman,  Officiating  Chief 
JuBtice,  and  the  Hon'ble  Dwarkanath 
Biitt«*r,  Judge. 

Application  to  set  aside  ex  parte  de- 
cree*-Section  Z\  Act  XZ.  1869. 

Reference,  to  the  High  Court  by  the  Judge 
•/  the  Smtll  Came  Court  &t  Jessore, 

Shojouee  Dossia,  Plaintiffs 

versus 

Dhuronee  Dhur  Ghoae  and  aoother,  Defend* 
ants. 

An  application  pr«9entQ4  tA  »  Small  Cause  Coort  <m 
the  26tTi  May  to  set  aside  w^  ex  parte  decree  obtained 
on  the  14th  March,  when  no  process  had  been  ezeooted 
for  enforcing  the  decree^  was  held  to  fall  within  the  flrst 
of  the  tw«  provisifns  in  Section  21  Act  XI  of  1866. 

Case. — This  is  an  application  presented 
to  thi«  Court  by  defendants  on  the  25ih 
May  last  to  set  aaide  the  ex  parte  decree  ob- 
tained  agaiD0t  tbem  by  pluiuiiff  on  the  14th 
of  Mitrch  last  t  but  as  no  process  has  been 
executed  Tor  enforcing  the  decree,  tlie  ques* 
(ton  arises  whether  it  ought  to  be  admitied 
or  rejecteU. 

I  ^hin^  the  question  turns  entirely  on  the 
construction  of  Section  21  of  Act  XI  of 
1865,  which  enacts  : — ''  In  suits  tried  under 
the  Act  all  decisions  and  orders  of  the  Court 
shall  he  final"  subject  to  two  provisions  : 
first,  it  is  provided  *<  that  in  any  case  in 
**  which  a  decree  shall  be  passed  ex  parte 
**  against  a  defendant  he  niay,  within  thirty 
**  days  after  any  process  for  enforcing  the  de- 
*'  cree  has  been  executed,  give  notice  to  the 
"  Court  by  which  the  decree  was  passed,  of 
**  his  intention  to  apply  to  the  Court  at  Uf 
'*  next  sitting  for  an  order  to  set  it  aside," 
and  so  on.  Secondly,  *'  that  it  shall  he 
*'  competent  to  the  Court  if  it  shall  think  fit 
'*  in  any  case  not  falling  within  the  proviso 
**  last  aforesaid"  (that  is,  in  any  case  not  de- 
cided ex  parte)  **  to  grant  a  new  trial  if 
**  notice  of  the  intention  to  ^ply  for  the 


"  same  at  the  next  sictinj?  of  thu  Conn  be 
•*  given  to  the  Court  within  the  period  of 
"  seven  days  from  the  date  of  the  decision," 
and  so  on. 

Now  the  wording  of  this  Section  does  not^ 
I  think,  enable  a  defendant  t»  come  in  K 
any  time  to  set  aside  an  ex  parte  decree,  bat 
it  makes  it  incumbent  on  him  to  wait  till 
some  process  for  .enforcing  the  decree  kig 
been  executed,  and  then  it  directs  him  to 
come  in  within  thirty  days  from  that  time; 
and  in  this  rHst»ect  the  nraci^ice  in  the  U^ 
fiissil  Small  Cause  Courta  difiers  from  the 
Calcuiia  Small  Cause  Court,  inasmuch  as 
in  the  latter  Court  a  defendant  may,  at 
any  time  snVis*  quent  to  the  judgment  gifeo 
in  his  aUenee.  apply  for  a  new  trial  in  sec* 
ting  aside  the  proceedings,  provided  tliat 
the  application  he  made  witlrin  four  days  from 
the  day  on  which  lie  deposited  the  debt  aod 
costs  in  Conrt.  See  Section  43  of  Act  IX  of 
1850,  and  Rule  20  in  Templr's  Practice. 

It  has  been  argued  that  if  Section  21  wHl 
not  help  the  applicants.  I  should  turn  to  the 
|)rovi8ionft  of  Act  VIII  of  1859  on  the  «ab. 
j»>ct,  as  by  Section  47  of  Act  XI  of  1865  it 
enacts,— **  that  except  as  herein (»efore  pro- 
**  vided  the  provisions  of  the  Codi^  of  Citil 
'*  Proceduie  shall  so  far  as  the  same  are  or 
'*  may  l)e  applicable  extend  to  all  suits  and 
"  proceedings  under  this  Act ;"  but  granting 
fi>T  artjuments  sake  that  the  provisfctis  of 
Act  VIII  will  apply,  I  thhik  the  applicasfs 
are  met  by  a  similar  objection  aii  in  Sec- 
tions 21,  for  Section  119  of  Act  VIII  of 
1859  enacts  :— •*•  But  in  all  cases  in  which 
**  judgment  mny  be  passed  ex  parte  agaiost 
•*  a  defendant,  he  may  apply  within  a  rea- 
"  sonable  time,  not  exceeding  thirty  dajs, 
"  after  any  process  for  enforcing  the  judg- 
*•  ment  has  been  executed,  to  the  Court  by 
"  which  the  judgment  was  passed  for  an  or- 
"  der  to  set  it  aside,"  and  so  on.  So  that  in 
any  view  of  the  case,  the  pi;esent  application 
appears  to  me  to  he  premature  and  ought  to 
be  rejected,  but  as  I  have  doubts  in  the  mat- 
ter, I  shall  rej«*ct  the  application-  oentiugent 
on  the  opiuion  of  the  High  Court. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Norman,  C.  ^.--The  ease  does  not  state 
any  fact  which  would  lead  us  to  infer 
that  the  applicant  has  not  brought  him« 
self  within  the  first  of  the  two  provisbns 
referred  to  by  the  Judge.  It  appears  le  M 
that  Oie  applicatiou  ought  net  to  have  beae 
rejected. 
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The  let  Sep^t^mfeer  1871. 
Preseni  : 

The  do»'W9  J.  I?,  Normj^n,  Officiating 
Chief  Justice,  ai?4  the  Hpn'ble  Dwarka- 
aalh  Mitter»  Judge. 

ffeetldii  ±^  Adt  i^  of  ik7i-jQriA- 

Befirekee  to  ihe  High  Court  by  the  Suddir 
Mtwrniff  6f  Pumedh,  dated  the  21th 
Jkne  mh 

Ghotae  Moadul^  Plaimiffy 
verewe 

Sajfoo,  Defendant. 

^MlmAepT^y^  pftitie*  tb  i*eiid!ngr  initi  of  any 
rif(btolaiipe«lwbiriitiM7flil^ht  b%y,  had;  the  gen^- 
nl  role  being  that  the  law  as  it  existed  when  the 
a^tionooHMnfl^cM'■^o»t^eci4«th^^ighteof  theipartie»» 
nqkte  0^^  l^gielative  authority  expresses  a  clear  inten- 
UMto  y^  t&odb  rightii. 

Cih^,—GnmA^  Mandiil  brddght  i  suit 
igaioflt  Kfijroo  tilaimibg  rupees  9-6  damasres 
^n  Moi^nt  6T  ilibrt  orbps.  Ae  had  given 
some  lands  to  Kajroo  to  cultivate  for 
him.  The  crops  were  to  be  equally  di- 
vided, but  as  Kajroo  had  cultivated  the 
lands  late  if^  tl^Q.  se^on^^the  land  did  not 
yield  so  much  as  plainti^  hns  expected. 
Hence  the  soit,  wMcb.  ^as  instituted  after 
I  was  vested  by  the  Local  Government  with 
pmMifa  Small  €auft^  Court  Judge.  In 
tMiftcmie  ii^  order  is  fiioli 

Kajroo  had  instituted  a  suit  before  my 
heiim'  vest^  with  the  a^ve-n^n tinned 
powers.  That  suit  a)so  relates  to  these 
very  lands.  He  claims  rupees  39-6  price 
#pad«^y,  |^^»  said  tA  iittve  been  rniioved  by 
thepUidtlff^boeae,  withovi  giving  ^itn  his 
half  share.  K4frob  pr^ys  thai  both  the 
cases  be  heard  together.  In  this  case  my 
Wkt  18  flfppeiAlabVe. 

Under  the  circumstances  stated  above, 
ean  the  cases  he  tr^  together  purely  as 
Small  Cause  Court  cases,  one  having  been 
iailit^lfeid  Afte^  th^  trying  officer^  having 
hfie^  yeai^  by  tJbe  ^ocal  Qoverqment  w\th 
P6wert  o^  a  Small  Cause  Court  Judge,  and 

I  hold  the  aftrmntife^f  this  queetioi^. 


T%e  jwdm^t  of  the  High    Court   Ufas 
dielivered  as  follows  hy 

Norman,  C  J-^-Wlien  Knjroo  instituted 
his  suit  before  the  Moonsiff  for  rupees  39-6, 
Ike  brodglit  (te  suit  to  which  a  right  of 
appeal  was  incident.  We  think  thnt  the 
subsequent  investiture  of  the  Moonsiff  with 
the  powers  of  u  Small  Cause  Court  Judge 
nnder  the  provisions  o(  Section  29  of  Act 
VI  of  1871.  the  Bengal  Civil  Court's  Act, 
did  not  afEtJCt  pending  suits  so  as  to  take 
away  any  right  of  appeal  which  the  parlies  to 
sucfh  suits  might  have  had,  the  general  rule 
being  that  w^n  the  law  is  altered  pending 
an  action,  the  lan^  as  it  existed  when  the 
aetion  commenced  must  decide  the  rights  of 
the  parties  in  the  suit,  unless  the  legislative 
authority  expresses  a  clear  intention  to  vary 
•the  rights  of  the  parties  to  each  other.  la 
Moon  versus  Durden,  2  Exch.,  22,  the  doc- 
trine of  which  has  been  accepted  by  the 
Judieial  Committee  of  the  Privy  Coiinoil 
in  Pitamhur  Doss  versus  Thakoor  D«»s8 
Doss,  7  Moore's  Privy  Council  Cases,  239, 
Lord  Cran worth  says  that  **  the  principle 
"  that  a  legislative  enactment  ought  to  be 
^'  prospective  and  not  retrospective"  in  its 
"  opferiitidn  is  one  of  such  obvious  conve- 
**  nience  and  justice  that  it  must  always  be 
'*  adhered  to  in  the  construction  of  statutes; 
^'  unless  in  cases  where  there  is  spipetbing 
'*  on  the  face  of  the  enactment  putting  it 
^*  beyond  doubt  that  the  legislature  meant  it 
''  to  operate  retrospectively.'' 

The  case  of  Kajroo  must,  therefore,  be 
tried  as  an  ordinary  suit  in  the  Moonsiff 's 
Conn. 


The  Ist  September  1871. 

Jh'csent: 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  aikd  the  Hon'ble  Dwarkanath 
Mitter»  judge. 

Small  ll^aupe  Conrts— Jjooal  Jorlftdlc- 
tloSii— &6^iitlon— Seotlons  185  and 
286,  Oode  of  CItU  Frooednre. 

Hef^ende  to  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  Pubna^ 
dkted  the  lOlA  July  1871. 

Kodoo  Mandul  (Plaintiff)  Decree- holder, 

versus 

Shushee  Shikhur  Sircar  and  others  (Defend- 
imU)  Judgm^Udebtors. 
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A  Small  Cause  Court  in  >rhich  a  decree  is  passed  is 
competent  to  entertain  an  application  for  its  execution, 
even  if  the  debtor's  residence  and  moveable  property 
are  situate  in  a  place  which  has  since  the  decree  been 
excluded  from  that  Court's  jurisdiction. 

In  such  execution  the  course  to  be  pursued  is  that 
prescribed  by  Sections  286  and  286,  Code  of  Civil  Proce- 
dure. 

Case, — The  decree-holder  filed  application 
for  execution  on  the  22nd  May  last,  praying 
for  the  attachment  of  tlie  debtor's  moveable 
property  sitaate  in  Thannah  Commercolly, 
which  has  been  excluded  from  the  jurisdic- 
tion of  this  Court,  and  included  in  that  of 
the  Small  Cause  Court  of  Kooshtea  in  the 
District  of  Nuddea  from  1st  May  last,  under 
Government  Notififiation  published  at  page 
1110  of  the  Calcutta  Gazette  of  the  present 
year.  The  decree-holder's  pleader  argues 
that  as  the  decree  was  passed  by  this  Court 
before  1st  May  last,  it  must  be  executed 
here  under  provisions  of  Section  207  of  the 
Procedure  Code  by  attachment  and  sale  of 
the  property  alluded  to. 

Issues. 

1st. — In  what  Court  will  the  decrees  pass- 
ed by  this  Court  before  1st  May  1871  in 
connection  with  Thannah  CommercoUy  be 
executed  ? 

2nd, — If  application  for  execution  of  such 
decrees  be  received  in  this  Court,  what 
course  will  be  followed  for  attachment  and 
sale  of  the  moveable  property  situate  beyond 
its  territorial  jurisdiction  ? 

I  consider  that  as  this  Court  which  passed 
the  decree  is  in  existence,  it  can  receive 
applicaiion  for  execution  under  Section 
207  of  the  Civil  Procedure  Code,  the  fact 
that  the  debtor's  place  of  abode  has  been 
transferred  to  the  jurisdiction  of  a  different 
Court  being  immaterial.  In  accordance  with 
the  laws  in  force,  a  decree  must  be  executed 
by  the  Court  which  passed  it.  Though 
CommercoUy  is  not  now  included  in  the  juris- 
diction of  this  Court,  yet  it  is  right  and 
proper  to  file  application  for  execution  here 
in  the  first  instance. 

The  moveable  property  of  which  attach- 
ment has  been  prayed  for,  is  situate  at  a 
place  which,  though  it  was  within  the  juris- 
diction of  this  Court  at  the  date  of  decree, 
has  now  been  transferred  to  a  different  dis- 
trict. This  Court,  therefore,  though  it  can 
receive  application  for  execution,  as  shewn 
above,  is  not  empowered  to  attach  the  said 
property  under  t^e  Honorable  High   Coart's 


Ruling  in  letter  No.  2225  of  7th  July  1865, 
published  at  pasre  136  of  the  Small  Caoge 
Court  Ruling  book.  I  am  of  opinion  that 
in  cases  of  this  nature,  Sections  284,  285 
and  286  of  the  Procedure  Code  ought  to  be 
followed,  and  copy  of  decree  and  certificate 
ought  to  be  sent  in  the  manner  laid  down  in 
the  precedent,  dated  29th  January  1868, 
published  iu  Wyman's  Reporter,  page 
29,  Small  Cause  Court  Reference,  Volume 
v.*  But  as  I  have  doubts  on  this  point  and 
there  are  no  precedents  to  throw  light  on 
it,  I  respectfully  refer  it  for  the  opinion  of 
the  Honorable  Judges  of  the  High  Conrt 
under  provisions  of  Section  1  Act  Xof  1867. 
The  execution  of  the  decree  shall  be  8t«yed 
until  the  receipt  of  the  order  of  the  High 
Court  on  this  reference. 


The  judgment  of  the 
delivered  as  follows  by 


High    Court  was 


Norman,  C.  J. — The  Conrt  in  which  the 
decree  was  passed  is  still  competent  to  enter- 
tain an  application  for  its  execution. 

The  decree  may  be  executed  at  any  place 
within  the  jurisdiction  of  such  Court.  If  it 
be  desired  to  execute  the  decree  against  pro- 
perty out  of  the  present  jurisdiction  of  the 
Small  Canse  Conrt  at  Pubna,  the  course  pres- 
cribed by  Sections  285  and  286  must  be 
pursued. 


The  Ist  September  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hou'ble  Dwarka- 
nath  Mitter,  Judge. 

Bond  salt—  Farmlnsr  lease^-Jiiriftdto- 
tlon. 

Reference  <i»  the  High  Court  by  the  Judge 
of  the  Small  Cause  Court  at  JessorCy 
dated  the  \9th  June  1871. 

Nobin  Chunder  Yodro   and   others.  Plain' 

versus 

Eedar  Nath  Chuckerbutty,  Defendant 

Com.— Plaintiffs  having  obtained  a  sum  from  defeoi- 
anta  on  a  bcmd,  let  certain  land  to  them  in  ^arah  for  a 
term  of  years  on  condition  that  the  latter  after  realidBf 
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rants  from  the  r^^ots  would  give  credit  on  acooant  of 
interest  oo  the  said  bond,  pay  rent  due  to  plaintiffs' 
landlord,  and  pay  the  balance  to  plaintUEs.  Having 
biled  in  the  engagements  defendants  were  sued  in  the 
&naU  Cause  Court. 

Hbld  that  the  suit  was  a  suit  on  a  contract  and  could 
not  have  been  brought  any  where  else  than  in  the  Small 
Ciaie  Court 


Cate. — This  is  a  suit  brought  by  the 
plaintiff  to  recover  from  the  defendant 
ropees  75-11  under  the  circumstances  stated 
in  the  plaint,  which  runs  as  follows  : — 

*' Suit  for  the  recoverj  of  rupees  76-11 
*' IS  refund  of  rent  realized  under  a  Barai. 
"Id  village  Eomurchanda  of  Pergunnah 
**Moolghnr,  we  hold  an  ancestral  i^ati 
"jommah  and  a  rent-free  tenure  extending 
''over  165  beegahs  10  cottahs  of  lund« 
"which  we,  on  ohtaininsr  rupees  200  on  a 
"bond  on  the  22nd  Pous  1275,  let  in  ijarah 
"  to  defendants  on  that  date  for  9  years 
"eommencing  from  1276  to  1284,  and  the 
"som  of  rupees  71-12  which  was  due  to 
"  08  by  the  andermemioned  ryots  for  rent 
"of  the  said  year  1275  was  given  in  Rarai 
"to  defendants  on  the  said  22nd  Pons  on 
"this  condition — that  the  defendant  after 
"realizing  the  amount  from  the  ryots  shall 
''ftive  credit  of  rupees  16  on  account  of 
"  interest  on  the  said  bond,  and  out  of  the 
"balance  shall  pay  rupees  3.9-8  to  the 
'*malik  as  rent  due  to  him  and  shall  make 
''over  the  reoeipt  to  us  on  obtaining  the 
*'iame  from  him,  and  shall  also  pay  the 
"remaining  rupees  16-4  to  us  in  cash  and 
"  shall  take  from  us  a  receipt  for  the  whole 
"amount ;  and  should  he  fail  to  act  up  to 
"the  condition,  be  shall  pay  the  amount 
"  with  interest  at  the  rate  of  i  anna  per 
"rupee  per  month.  The  ryots  were  duly 
"confronted  about  the  Barai,  and  the  defen- 
"  dant  has  accordingly  realized  rent  from 
**tbe  ryots,  but  he  has  not  paid  us  the 
"amount  according  to  the  terms  and  taken 
"receipt  from  us,  and  as  the  malik  has 
"realized  the  rent  from  us  with  costs  and 
"interest  by  suing  and  obtaining  decree 
"  Against  us,  we  are  entitled  to  recover  the 
"saoie  from  the  defendant  as  per  account 
"set  at  foot,  through  strength  of  proof." 

The  defendant  denies  that  he  has  collect- 
ed the  rents  as  alleged  in  the  plaint,  and 
urges  that  this  suit  is  not  maintainable  in 
*  Small  Cause  Court  but  in  the  Civil  Courts 
Qoder  the  provisions  of  Act  VIII  of  1869, 
which  had  been  extended  to  this  district 
UDder  Notification  (see  the  Gazette)  of 
March  2nd,  1870. 


Now,  Section  30  of  Act  VIII  of  1869 
says  that  "suits  for  the  recovery  of  money 
"  in  the  hands  of  an  agent  or  for  the  deli- 
"  very  of  accounts  or  papers  by  an  agent 
"  may  be  brought  at  any  time  during  the 
*•  agency  or  within  one  year  after  the  de- 
'*  termination  of  the  agency  of  such  agent," 
and  so  on  ;  and  Section  104  excludes  the 
jurisdiction  of  Small  Cause  Courts,  so  that 
the  jurisdiction  turns  entirely  on  the  con- 
struction to  be  put  on  the  word  "agent''  in 
the  Section  referred  to. 

It  may  be  observed  that  Section  30  is  a 
tranficript  of  S^ciion  33  of  Act  X  of  1859, 
and  Section  249  of  that  enactment  explained 
who  agents  were.  It  said  "suits  by  z^min- 
"  dars  and  others  in  receipt  of  the  rent  of 
"  the  land  against  any  agents  employed  by 
"  them  in  the  manneff'mf'Ut  of  land  or  coU 
**  lection  of  rents  or  the  sureties  of  such 
**  agents  for  money  received  or  accounts  kept 
'*  by  such  agents  in  the  course  of  such  em- 
**  ploy  men  t  or  for  papers  in  their  possession, 
"  shall  be  cognizable  by  the  Collectors,"  and 
so  on.  So  that  there  could  be  no  doubt  that 
the  agents  referred  to  in  Section  24  *'  were 
''  employed  by  land-holders  in  the  manage- 
"  ment  of  land  or  collection  of  rents,"  but 
this  Section  which  defined  the  meaning  of 
the  word  ''  agent"  has  been  omitted  from  the 
present  Act,  and  it  is  therefore  difficult 
to  say  what  construction  the  High  Court 
may  put  upon  the  word  "  agent." 

Assuming,  then,  that  suits  under  Section 
30  are  "suits  by  zemindars  and  others  in 
receipt  of  the  rent  of  lands  against  agents 
employed  by  them  in  the  management  of 
land  or  collection  of  rents/'  it  remains  to  be 
seen  whether  the  defendant  falls  within  the 
definition  of  a^ent  in  the  Section  referred 
to  ;  and  I  think  there  is  not  much  room  left 
for  doubt  on  this  point  as  an  agent  is  a 
person  authorized  to  do  some  act  or  acts  in 
the  name  of  another,  and  the  authority  con- 
fided to  an  agent  may  be  Obe  or  other  of 
three  kinds,  viz,,  special,  general,  or  uni- 
versal ;  and  as  the  defendant  was  possessed 
of  limited  authority  as  appears  by  the  plaint, 
he  would  come  under  the  first  head,  or  what 
one  would  call  a  special  agent.  Consequently, 
as  it  is  alleged  he  has  collected  rents  from 
the  ryots  of  plaintiffs  and  misappropriated  it, 
I  think  he  would  clearly  be  liable  to  a  suit 
under  Section  30  for  the  recovery  of  the 
money  in  bis  hands,  and  that  therefore  the 
jurisdiction  of  a  Small  Cause  Court  is  bar* 
red  by  Section  104. 
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For  the  jahove  reasons  J,  have  not  entered 
into  the  merits  of  the  duit,  but  as  I  haVe 
doubts  in  the  raatter  I  be^  to  solicit  the 
opinion  of  the  High  Court  on  the  noint  whe- 
ther the  suit  as  laid  is  cognizable  by  a  Small 
Cause  Court. 

The  judgment  of  tJie  High  (^ourt  wa$  deli- 
vered at  foUovfs  by 

Norman,  C.  J, — This  is  a  very  8iihi>le 
case.  It  is  a -suit,  on  'a  oo^ tract  by  wbi«4i  the 
defendants,  for  certain  eoMfde^atioA  tl»erei«i 
mentioned,  agreed  to  give  to  the  plaintiffs 
credit  asainst  the  intei*e»(  due  Qn  boiid 
ri/pees  16— -to  pay  theiin  in  bash  rupees  16-8, 
-«and  to  pay  to  their  landl6r<fo  rupees  89  & 
Having  failed  in  the  etigftgement,  the  defend 
nnts  are  sued  and  rightly  soed'in  ihe  Samll 
Cause  Court,  and  could  not  have  been  tued 
any  where  else. 


The  iBt  September  ISTl* 
Present: 

The   Hon'hle  J.  P,   .Norrapn^    Officiating^ 
.  Chief  Justice,  and   the  flfoiv'ble  Dwarka- 
natb  Mitter,  Judge.  ; 

Tnstltotlon  of  MttlntB  tm  holidayfl. 

Reference  to  the  High  Cot^t  b^  the  Offh'^ 
dating  Subordinate  Judge  of  Midna^orft ' 
dated  the  l'2th  June  1871. 

Uttunto  Rum  Chattei^ee  (Defendant)   Apf- 
peilani, 

versus 

Frotab  Chunder  Shiromonee  (Plaaatiff)  Re- 
spondent, 

No  one  for  Appellant 

Baboo   Anund  Chunder   Ghossal  for  Re- 
spondeqt. 

A  plaint  may  be  received  and  admitted  bj  a  tf  boosiff 
on  a  2»unday  or  other  holiday. 

Case. — The  plaintiff,  respondent,  sued  to 

recover   rupees    160,   being    principal    and 

interest  dae  on  a  bond, 

♦Perganateeyear.     dated    15th  Joist   1278.* 

The  time  for  re-payment 

of  the   debt  was  fi«ec|.  for  the  month    of 

Eartio  1^75.    The  plii^Qt  was  presented   to 

and  received  by  the  MoQpeiff  qq  tlie  29tb 


Ear  tie  1^73,  eonvBepondinn  milk  Dha  IMi 
N^ivemher  ISTO;  This  Whs  a  Stra^ay,  a^ 
the  ivfo  fblioWfng  di^ys  werp  auliii^ri^  liikiU 
days  on  account  of  the  liindAO  tesAfsi 
Eartic  Poojah,  and  it  is  therefore  contend^ 
bn  the  part  df'the  defehHatit,  Hb#Pff*?S 
that  the  filing  of  the  plaint  on  a  .  wodiiy 
was  illegal  ;  that  it  must  be  considered  to 
have  been  filed  on  the  ^ate^  tjbie  ^nr.t  re- 
opened after  the  holidays  ^  i^od  tha^  thf  ti^ 
for  the  instiiutian  of  ih^  euit  l|^viifg  a^t 
bired  on  a  hqliday,  ihe  %\x\t  w^s  t^fired^  l^y 
[imitation  under  Act  XIV  of  lb59.  Vide 
Pull  Bench  Rulincf,  dttt«d  14th  Jalie  ll6$, 
in  the  Case  of  Ra}kisto  Roy  verius  Dia% ' 
Bnndhoo  Sarnlah,  d»/endlfttt,  i^fcMn^'froA  ' 
Sbail  Cause  Ooiirt,  Hbegtly. 

I  have  be^n  m^ch  ;Rref^fi  oi|  thf  parjl  fg^* 

fl^^PPffllM^  to.splicijt  thell^nqrtthl^  Qoart^ 
deicl<don  on  the^oU^iying^ppiji^  :-!^ 

It  seehis  to  me  that  aecordin^  to  tiie 
agi^enront  the  'debt  wks  payable  At  my  tine 
iwiihin  the  mdnth,  tbat  ft,  ap  toi  ^  8O1I1 
flay  (the  tiiont4i  being  80  ^kf%)  of  E^riie 
107^,  corresponding  wlC&lthB  Mtk.  NWteit- 
ber  1867,  mtA  sk  the  debt  waa  not  pai4 
within  tliQ  thiis  stipulatbd,  the  pl«niM]f^ 
caJuue  of  actioii^  a«ctu^  on  th4  foiloi#i«g' 
day  f.  «.,  on  anit  from  the  lit  Angkran' 
1275,  corresponding  with  the  15ih  Neveoi- 
ber  1867.  Under  daqae  9,  Sedlon  I, 
JAct  XIV  of  1859,  sueh  swits  are  i»  ^ 
brooght  witfaia  three  years  from  tite  tine" 
when  the  debt  bNraoie  4tte,  aid  thd'  pimi 
being  received  by  <h«  Moonsiff  tfte  wM 
mast  be  considered  as  d«ly  pk-eoint^  k' 
time  80  as  te  bar  the  operaiioii  9$  th^  Una  of 
limitation.  Atrl  XIV  of  1659  mAkea  ^ti 
exception  of  Sundays  oe  otiier  hoKdaytt  aa* 
dies  non.  The  Cil'bular  Order  of  she' 
HighConrt,^  dated  IStb  Deeediber  r869, 
anthbrised  the  dbing  of  an  act  for  wbidi' 
emergent  appKcations  m^y  be  made  aod 
which  day  be  lawfoliy  made  or  done  ost  of' 
Courts 

Tlie  Sudder  Coiirt,  NBrth-Western  ftih 
vinces,  halve  ruled  thkt  if  a  plaiint  ia  AM 
on  a  holiday  it  is  to  be  consiitered  as  fiM,, 
on  the  d^y  the  Cburt  re-d|>enj  after  the 
holidays,  Vidb  Broughtoti,  4th  Edttf^,  \^ 
72  i  hut  the  A^t  (XIV  of  185^)  is  altoge- 
ther silent  on  such  a  point  ^^d  giv^eii  .n(| 
discretion  to  the  Courts  to  extend,  the  tim^, 
of  limiiation»  The  Cqurt  y^jau  cloafil.. qo. 
aeeoapt  of  Snpdaj^  sp  tli^  pilainti^  conlq  ^^ 
preaent  his  plaint  ia  Oourt  4>n  that  djsj.. 


♦  12  W.  R,  av.  ars.,  lli 
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u|t  i<  BTgf 4  tHA(  Sup4A3r  it  rec4Loned  as 
4ii9^;  tml  at  the  (ima  for  hriti(;ifi«  ao 
•f^'114  t|A4  to  e^pu'9  90  the  30tb  Eartio 
\ZIS  And  fhai  day.  ^as  a  olo^^e  Uoliday^  tlie 
pitiRLif  JTf^  jasiiQed,  I  thould  ilUnk,  in 
|^f9^^iy|f  Kia.H^ii)^  to  the  MooDti^OQ  SuD- 
^1  ibci  99^^  K^tic  1275,  and  ^here  wat 
DoUiiiig  iliegnl  lu  recHiyiiu<  it  on  lUai  day. 

/rhe  rnliMSt  oiM^d  ,io 
the  poargin,*  r^^^rred  to 
bj  th^  pleadera  00  l>oth 
jBidet  are  doi,  I  tbiuk, 
^  VHrinnre  with  my 
ppioioii ;  Bp  I  dieoiisted 
the  appeal  coDiiiigeni 
npon  the  decision  of  tlie  Honorable  Court. 

yThi  jkdawUnt  •f  tk^  Hifh  (hmr$  uMtl* 

'pSrii^dk,^C,  /-l^e  ihtnt  tUerift  ft  60 
riiWon  irhy  i  plftint  tRpu^d  not  be  irecei^ed 
aM  adtfici^)!  b^  il  lif  oonsiff  on  a  ^uiiay  or 
o'Aer  IbiSirdaj. 

'  Tba  «yi^o>>  Imi»  been  f  ightify  diBiniatad  by 
*»  SftboraiMM  Jodga 

tlie  ^esp^qjippt  ?Bill  g??t  |K?,.Wtft.  kt'bp 
catQ,  and  we  allow  16  rupees  as  pleader  s 
flfe. 


:^  Hi^i^tli^ptfetnbei^lSri'. 

Ftuent: 

The  9M!bip.  4*.  »,  N^wan,  Offiaj^ii^g 
Chief  Justice,  and  the  Hon'ble  F.  A. 
Glover  and  DwaiFanath  Mitter,  Judges, 

&«ff qlatton  X  of  179%-lClnor*s  riffht 
of      aotion»Cl«ik^*n— acanac^s*  — 

ApplicaHon  for  Review  4f  Jud^meti0  pei/99ed 

W.  S.  Seion-Kart^  im  Me  22rnrf  -WarcA 
1864,  in  B^guldr  Apptal  No.  408  of 
1863* 

^kpdU^  . I^acrtu%, S^iy.  SwbaralwHf  oi.ite 

SiA^'of  Kaj»^  pri^bae  N^th  Siogh,  minor, 
lAiniifi  (Aptfellaiit)  PeHiioner, 

versus 

Bajab  Prithee  BuHii^  Patif  and  others,  De- 
fendants (Be8poud«AtSt>  Opposite  Party. 


Mr,  J.  W.  S.  Monpy  fbr  P^tUKurt; 
No  one  for  Opposite  Pkfcy. 


'*    ♦  W.  Kl,  Gap  i^imber,  CwU,  p.  140. 


Where  the  trusts  of  manaffer  and  ^^oarditd  i^*vMM| 
in  difiPerent  perfons,  an  action  inatitutad  on  behalf  of 
the  minor  ^th  the  sancUoo  of  the  Cou^t^  of  War^f  ^ 
properly  brought  by  the  manager.  ^  ^ 

In  a  oaae  ia  whioh  Segnlatioa  Xof  l^dS  haaaoaapHr 
cation,  the  Court  may,  under  Section  8,  4c(  ^  of  la5ft| 
allcnr  a  friend  or  relattv^  of  tho  niindr  to  IhftlMt^  4'8uli^ 
on  hie  behalf,  and  where  thefcuardiatt.oniitaiolak«rtBpt> 
for  the  protection  of  the  in&mt  the  Court  may  allow 
aaothegr  pereoo  lo  aae  for  tbt  beoaftt  of  t]i»li|U(w.    : 

An  iirfknt  la  as  mnett  boand  byi  judg^tftfnirihJMcMtf 
action  as  if  of  ftiU  age,  and  if  aa  a^pUoation  -for.  aBtftfKl 
is  made  on  his  behalf  it  must  be  subject' to  the  conditions 
of  the  S7$tii  and  |77th  SeOioaa  «f  tlwGpde«r4jkU 
Procedure.  ,S 

Nbtn/^^n.  C.  J.— Tttis  li  i»  appH^trfki*  otf 
behalf  of  Rarjah  Priihee  Natti  Sittgli,  W&iAht» 
dar  of  Pfrgoiinah  N^agmiA,  f<ft  n  ftivie^  d# 
a  decree  of  this  Coof  t  paselDd  ih  l^^diitoa'OiJi 
a  judgtiient  of  Mr.  Juatloe  RAfilr«il'«fld  Mi^ 
Justice  Seton-Karr.  The  decfeb^  beartf^lM 
ihe22^dof  M»irch  1864.  s     ;/• 

Tl»0>aait|  iostiiUiied  oai  Ibe  21;$t{<o£l)AC|pi|^ 
bar.  186U  >«m  bnpqght  by  .^bi^p  .J^^^^d^ira 
S<KHlun  Sinteh,  the  manager  of  the  estfjjp  y^ 
Kajali  Prithee  Nath  Singh,  then  an  in  fan  t 
under'  ihfi  C6«krt  of  Ward0i  Vo iiMi9«6rfS46 
bevgtths  5  cottahtf  of  laild  iii  kdualAi  BnaJ 
gurriah,  •■•*'*.'  ■'•';---t  ^  ■^' ."•^(i-,>| 

He  snys  that  Mr.  Serly  a  J^Bpnij  <lolttc« 
tor,  ezamiafng  certain  pnika  kuiils,  ovdev«A 
the  Ameen  to  take  measutWrnenui  and  )pttm 
pare  a'  mdp,  and  on  the  7ib  of  Jutf  >  ISM 
found  the  lands  In  qu^sttoor  io  be  in  poaaeoa 
sidn  of  the  defendants,  the  Ptttkk  of  Annrft^ 
totbriah  ;  that  this  Order  hat it^  been  CMMi# 
Atvikei  In  snaomary  didtiisiona  b^  tba^  Hagft* 
trate  and  S^sslona  Jiidj^e,  rlie  detadaMl'^fM 
possessed' the  minor  by  takitfg  poteesaian  ai 
the  land  in  dispute.  The  plaint  prayed  Uuil 
the  Court  would,  award  possession  to  ihe 
minor  by  se^tting  aside  the  order  of  the  De- 
puty Collectqr.  The  defendants  allege^  fha| 
the  plfuntifiif  hi^d  never  been  in  possession,  an4 
that  under  A^t  XIII  of  1848  t^e  suh  Walt 
b<^red  by  Hiniva^iQn»,not  hti^vjng  b6ei\brptl^ht 
wit(iin  three  years  from  the  I^Hepiit^  ColUcfr 
(or^s  award. 

The  Jud^e  of  Midi^apore  dismissed  the 
suit  on.  the  gronod  of  limiutioii,  and.'his  de- 
cision was  affirmed  on  appeal  hjj  the  dMree 
of  which  a  review  is  new  sou^t*    ' 

It  appears  tWt  the  bdjah  caro^^if  u^e  tH 
sometime  prior   19  tlie  28fih  ofMi^  186^ 
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Oa  that  day  he  appears  to  have  given  a  re- 
ceipt for  Government  paper  handed  to  him 
by  the  officer  of  the  Court  of  Wurds.  The 
petition  for  review  was  filed  on  the  19lh  of 
May  1871. 

It  appears  from  the  plaint  that  Narainee 
Dabee,  the  mother  of  the  infant,  was  his 
guardian,  and  that  the  suit  was  not  brought 
by  her  but  by  tlie  manager  appointed  by  the 
Court  of  Wards. 

Mr.  Money  contended  that  the  guardian 
Dot  having  been  a  party  to  the  suit,  the  in- 
fant was  not  properly  represented. 

There  is  a  complete  answer  to  that  objec- 
tion. Under  Regulation  X  of  1793,  Section  7, 
**  where  the  trusts  of  manager  and  guardian 
are  vested  in  difierent  persons  the  manager 
is  to  have  the  care  of  the  estate,  real  and 
personal ;  the  guardian  the  care  of  the  per- 
S0D>  maintenance  and  education  of  the 
minor."  The  9th  Section  shews  what  are 
the  duties  of  the  manager.  He  is  to  eutsage 
to  manage  the  estate  diligently  and  faithfully 
for  the  proprietor  and  to  use  every  means  in 
Ms  power  to  improve  the  same  for  his  bene- 
fit, kc. 

The  action,  which  we  must  presume  to  have 
been  sanctioned  by  the  Court  of  Wards,  was 
properly  brought  by  the  manager. 

If  this  bad  been  a  case  to  which  Regula- 
tion X  of  1793  had  no  application,  the  Court 
might,  under  Ace  XL  of  1858,  Section  3, 
have  allowed  any  friend  or  relative  of  the 
minor  to  institute  a  suit  on  bis  behalf.  And 
in  a  case  where  the  guardian  omitted  to  take 
the  necessary  steps  for  the  protection  of  the 
infant,  as  was  suggested  by  the  plaint  in  the 
present  case,  the  Court  might  no  doubt  allow 
another  person  to  sue  for  the  benefit  of  the 
infant. 

The  point  as  to  the  extent  to  which  an 
infant  is  bound  by  a  decree  passed  against 
him  while  represented  by  a  guardian  has  not 
been  much  considered  by  the  Courts  in  this 
country.  Certain  principles  have,  however, 
been  laid  down  by  a  course  of  decisions  in 
England  which  seem  consonant  to  equity  and 
good  conscience. 

According  to  the  law  as  administered  in 
England,  it  is  the  general  rule  both  at  law 
and  in  equity  that  an  infant  is  as  much 
bound  by  a  judgment  in  his  own  action  as  if 
of  full  age.  ^  per  Lord  Hardwicke,  in 
Gregory  versus  Moles  worth,  3  Atkyns,  626. 
In  Chambers  ou  Infauts,  page  79o,  it  is  said: — 


'*  An  infant  is  as  ibuch  bound  by  a  decree  in 
equity  as  a  person  of  full  age  (with  certain 
exceptions  therein Aftbr  mentioned)  and  there- 
fore  if  there  be  an  absolute  decree  nuide 
against  an  infant  he  Will  not  be  permitted  to 
dispute  it  unless  ut)oii  the  same  grounds  as 
an  adult  might  haVe  disputed  it,  each  as 
fraud,  collusion,  or  eri'or." 

In  Macpherson  dn  Infants,  page  430,  and 
Chambers  on  Inflintk  page  796,  the  cases 
ate  discussed  in  whicti  it  is  open  to  an  io* 
fant,  on  coming  of  age,  to  impeach  a  decree 
obtained  against  him  in  his  infancy.  See 
also  Musleah  versus  Musleab,  I  Bouloois, 
58. 

We  need  not  discus4  the  question  whether 
Mr.  Money's  client  is  able  to  show  any 
ground  on  which  a  review  could  be  granted. 

It  is  enough  to  ^ay  that  if  an  application 
for  review  be  made  it  must  be  subject  to  the 
provisions  of  the  ^76th  and  377th  Sections 
of  the  Code  of  CiVil  Procedure.  If  we  sup- 
pose that  infancy  could  be  admitted  as  a  rea- 
son for  not  making  an  application  for  review 
until  the  infant  aitains  his  full  age,  we  have 
no  explaiiatioij  of  thd  delay  of  nearly  three 
years  which  has  sinc4  taken  place. 

If  an  infant  has  a  I'ight  to  ask  for  a  review 
of  a  decree  passed  against  him,  it  is  clear  that 
he  ought  to  come  to  the  Court  promptly  on 
attaining  his  majority.  But  it  has  not  been 
suggested  that  the  petitioner  bad  any  excuse 
for  not  preferring  the  application  within  a 
reasonable  time  aftet*  coming  of  age. 

We,  therefore,  reject  the  application. 


The  5th  ISeptember  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  OfficiaUng 
Chief  Justice,  and  the  Uon'ble  Dwarka- 
nath  Mitter,  Judge. 

Infants— Ddoree   bj  Oonsent-^Froco- 
dure. 

Case  No.  468  of  1871. 

Special  Appeal  Jrom  a  decision  passed  bg 
the  Subordinate  Judge  of  Baekergnnge^ 
dated  the  9th  January  1871,  affirming  a 
decision  of  the  Moonsiff  of  JUadaree- 
pore,  dated  the  Sth  August  1870. 

Bam  Churn  Baha  Bukshee  (Plaintiff) 
Appellant, 

versus 

Mungul  Sircar  and  others  (Defendanta) 
Respondents* 
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GK'A^   for   A|»- 


MiUef  for  Re- 


Bahoo   Chun  tier    Mad  hub 
lieUniit. 

Baboo   Rometh  Chunder 
epoDdenis. 

A  Court  oaeht  not  to  make  a  decre^  b^  oonsent 
agtinst  an  infant^  withoat  asoeruining  that  it  is  for  tlM 
MDefit  of  the  infant  that  such  a  decree  s^oo^  be  pro- 


Aonnan,  C.  y.— It  is  quire  clear  rh^t  thle 
•pecial  appeal  is  not  well  founded. 

.  The  plaintiff  sues  as  owner  of  i\  talook 
for  posaesaioD  of  a  jote  wiibin  that  talook 
which  belonged  to  one  Sbuban.  H#  sajs 
that  after  the  death  of  Sliaban,  the  jot^ 
came  to  Meajan  ;  that  Meajan  remi^ioed 
io  possession  till  1274,  when  hemadedefnult 
and  absconded.  The  plaint  iff  ^njs  tha(  in 
1275,  the  Sircar  defendants  came  into  \>^B' 
session  as  trespassers  and  he  was  unlawfullj 
dispossessed. 

Mangul  Sircar  and  others,  defendants, 
said  that  they  had  nothing  to  do  with  the 
land.  One  of  the  defendants,  Kullje  Sircar, 
alleged  that  the  person  in  possession  of  the 
jolt-  was  the  guardian  of  Meajan,  who  was 
a  minor,  a  person  named  Assalat  Khan  ;  that 
the  jote  was  au  ancesi nil  jote  belonging  to 
the  minor,  and  he  himself  had  been  put  into 
potoession  on  behalf  of.  the  minor  upon  the 
nnderetanding  that  he  waa  to  pay  one- half 
of  the  profits  to  the  minor.  Upon  this, 
Ass&lat  Khan  was  made  a  defendant^  The 
suit  was  dismissed   by  the  first  Court. 

From  that  decision,  there  was  an  appeal 
to  the  Subordinate  Judge  of  Backergunge, 
Houlvie  Eradut  Ali.  On  this  appeal,  Assa- 
lat Kbnn  came  in  and  put  in  a  petition 
saying  that  he  was  not  willing  to  defend  the 
appeal,  that  the  jote  was  not  profitable  to 
the  minor,  and  that  he  was  prepared  to 
resign  it  on  the  part  of  the  minor. 

The  Subordinate  Judge  being  somewhat 
■nrprised  at  such  a  proceeding,  made  en- 
quiry, and  came  to  the  conclusion  that  the 
petition  was  fraadnlent,  that  Assalat  Kban 
ought  not  to  have  filed  it,  and  it  was  likely 
to  be  prejudicial  to  the  interests  of  the 
minor.  He,  therefore,  affirmed  the  judg- 
ment of  the  first  Court,  and  from  that 
decision  of  the  Subordinate  Judge  this 
special  appeal  has  been  presented. 

It  is  a  rule  adopted  by  Courts  of  Equity 
in  England  and  in  the  Original  side  of  this 
Court,  a  rule  which  has  been  acted  upon  on 
mmay  occasions  within  my  own  knowledge 


on  this  side  of  the  Court,  that  where  infants 
fifH  conoerned  the  Court  will  not  make  a 
decree  by  con>*«*ni  agninst  an  infant  without 
afic«^rtaining  that  it  is  for  thn  benefit  of  the  in« 
fnnt  ibatf'uch  n  d^oree  shttuld  be  pronounced; 
and  wf*  think  that  this  in  only  a  proper  proiee- 
ii(^  to  the  in  fnnt,  because  if  the  decree  is 
onre  pronounr*i'd  it  l»eoomes  binding  upon 
the  infant,  and  he  is  not  competent  to  dis- 
pute it  unless  he  can  show  that  the  decree 
was  obtained  by  fraud.  This  would  throw 
the  burden  of  proof  on  the  infant  and  Would 
place  many  diffitulties  in  his  way. 

The  Subordinate  Judge  has  only  done  his 
duty,  and  after  making  proper  enquiry  has 
coine  to  the  conclusion  that  he  ought  not  to 
make  a  decree  against  the  infant  founded 
VipoQ  the  consent  contained  in  A8i>alai Klian's 
petition. 

The  appeal  is  dismissed  with  costs. 


The  5th  September  1871. 

Present: 

Tht  Hon*i)le  J,  P.  Norman,  OfflciaHng 
Chief  Ju$/ic^  and  the  Hon'ble  Dwarka- 
na|b  MitteCi  Judge. 

Seetl^n  153  JL«tZ  of  1899— Appeal 
^8.iflit  of  ae^lon— SqnltaUe  title 
to  rei^t. 

Case  No.  498  of  1871  ^nder  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Addiiional  Judge  of  Nuddea^  daie4 
the  2nd  February  1871,  affirming  a  deei* 
sion  of  ihe  Deputy  Collector  of  Hana* 
ghat  dated  the  dO/A  July  1870. 

Eshan   Chunder   Ghossal   (refendant)  Ap^ 
pellanty 

versus 

Bnrno  Moyee  Dossee    (Plain tiff)  Respon- 
dent 

Baboo    Umurendro    Nath    Chattetjee  for 

Appellant. 

Baboos  Grija  Sunhur  Mcjoomdar  and 
Bhyrub  Chunder  Banerjee  for  Bespon* 
dent. 
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r/  M  i^penl  Ifl  givetf  by  S^tion  16S  ^kX6(  I6t9  m  i 
qM  in  whitb  a;  lan<i]ord  nues  a  n^rsoti  u  tenant  whQ 
'^epadiates  tha  tenancy  without  denyiog  the  laudlord's 
title. 

^ ,  An  AtttipD  for.  rent  ddee not  lie  afrainit «  person. said 
or  shewn  tdbe  in  ^possession  offi  tenore  whieh  is  written 
^in  I  be  books  of  tbe  zemindar  in  the  name  of  a  ^inerent 
^.^erson^  anlesft  there  u  a  contract  fbr  rent,  ezpntos  or 
implied. 

Norman,  C,  J.«-Onb  Ram  Kanf^ye  MiUet* 
waa    formerly    tl|e    ijaradar   of   Palitparah^ 

,!He  also  f^ssedaed  a  jote  ,  umiM  ShahasarAinl 
wtihin  that  ijarah.  Tbia  jote  w-aa  oqb- 
▼eyed  by  him  by  a  bill  of  sale  to  Mobendrol 

^Nath  Banerjp©  in  the  year  1275.  The 
ijarah  of  Rnih  STanai^  afiprWard'a  caikie  i6 
tbf  hands  of  the  prei^pnt  plaintiff,  #ho  sucist 
one  Esban  GHunder  Ghoasal  fiir   the  ren<  of 

..^lah^aHrmif  ftotti  Srhbuh  1275  to  Mb^li 
1275. 

The,plaiiilt,  by  way  of  stathig;  th^  right 
of  the  plaintiff  to  roaintain  the  action,  aim- 
ply  aaya  that  a  jote  in  the  name  of  Shnhaaa- 
raro  ia  written  within  that  ijarah  and  Eshan 
Chunder  Ghoaanl  ia  in  poaapaaion  of  that^ 
jote.  The  ttfaintiff  reara  hijs  rl|iim  to  aiie 
flahan  Chunder  for  f  iit  on  the  ground  that: 
the  tranafer  by  Ram  Kanaye  Mitter  to- 
H,ohfndr9  NHtU,,B>i?vi>riee  waa  really  a  traua^ 
Ter  ^  Edhanph under  Ghna^al,  atid.  rhnt 
ttdhpndro  Nntii  haa  ht^^n  hoMjnf;  ainoe  1275 
benamee  for  Eahan  Ghnbder  Ohoaaal. 

,  Bftfa^  6Stin^er  Gfioa^M  denies  (his.  Be 
rt^yiiYntiHk  Knj  dotHing^  t6  drr  with  the, 
jote  ;  that  he  waa  never  in  poaacaBinh  of 
|t  :  that  he  never  paid  any  rent  to  the  plain- 
tiff Hhd  thatr  tbiB  Ktiir  ^11  not  Hi  in  the 
Colleetor*a  Coort. 

The  D^iuflr  Coll(»cM)r,  Rm  J^ankqr  Sein, 
foniid  t^l  the  defendant  Eahan  Chtfnder 
iGilioasal  waa, in  poa^^aajon^ of  the  jote,  and 
he  aiiya  ^'  ap  he  la  liable  for.the  rent." 

Pron^  that  decree,  there  waa  an  appeal  to 
the  Juds**.  Mr.  pHpper,  who  jjoea  at  irreat 
length  throogh  the  evidence  and  comea  to 
the  roncluaion  on  the  facts  that  the  anppoaed 
tranafer  to  Mohe'iidro  Nnth  Banerjpe  in 
1275  by  RftOD  Kanaye,  who  ia  the  nephew 
of  Biliafc  Chnnd'or  GhosaHt.  Was  A  mere 
benamee  tranaactiot),  lt>im  Kanaye  continn* 
ine  to  h«»ld  iJi»'  jote  hut  uainir  the  name,  of 
MoVieMiiro  Nath  t^an'prje'p  lb  defeat  hia 
creditora,  an^  that  Rain  Kanaye  continued 
to  pay  rept  hima^lf  nn  to  th^  laat  pnj^ment 
before  aiiit.  Tb»*  Judge  froea  on  to  aay  :— 
^*I  am  alaoof  opinion  that  thia  auit  being 
**  aimply  one  for  rent,  and  the  decision  <^ 


'^he  lower  trour^  not  invofvi^i  ^  <A^M 
**  title  to  land,  but  a'lmpiy  that  Efhan  Chsii- 
**  der  ifi  I^kbld  for^  the  feikt  oi  chia .  jo|9 .  at 
"a  rate  below  lOlO  rmpees,  the  appeal  did 
'*  not  lie  to  thia  Court  but  to  the  Collertor, 
**  iiJ  ii\i?i|f  a  a^^t  de<^rfcfc|.  i^l^r  i(>  tWf  p4pa- 
<<  in|9  o£  Aoi. YIII  o^  1859  or  its,  cnniiig 
*<  into  force."  He,  therefore,  diamitfSM Jha 
a^pp^al,  aiid  upholda  the.  judg my^nt.  ofr  tbe 
firat  Court. 

From  that  deeiaioo  therS  is  Sni  appisill  lo 
tbia  Court,  and  two  poanta  har^  been  takid^ 

The  firat  ia  that  an  appetil  dbea  He  onl^ 
Section  153  of  Act  X  of  18591, 

It  wtj»  ai-gued  \if  Vikheh  XfhiWrmif^Si/h 
Chi^ietfJ^  that  ib  this  6Ait  a  qAr^itl^  teli- 
ffnfg  to  tifl^l  th  hIAd  or  Htkaef  lAV^r^f  itf  f&M 
by  pfaf  ti^  ha^ii^  d«thfliy»<il%*.  ^WifM  tf!<SMft> 
haa  been  determined  by  the  jud^tlMAf  of  the 
Deputy  Collciptor,  ai^d  tbepfore  tfiM^  tb« 
jj^dgment  of  the,  Col  lector  iao^'n  to  appeal 
aa  provided  in  the  l.^^rcl  Section. 

On  l^kiiig  clbiety  ftt  nia^  lustrings' 4f 
tHikt  Action,  it  doea  fUk  A^fipmx^  dMt  iHb 
pr^a^iil  case  tkWi  #nhi<(i  tfi«  i^aSa  at  K 
Nn  tjttMtt^^  iielfitfhe  t!&  MPj  title  ui  hM 
or  i^te^eiit  in  IH^nl  b^  beenfr  d^df<d^  ilf^  tMs 
auit  dt  beObe^fk  cM^  fthHiH  kdtif^  emittU- 
infftiaim  tkertW.  A  qtl^^tfti^  f^riiiffo 
i\th  fO  i^e  liind  Har,  H  iH  trfte,^  tMetf  riiaM, 
aird  tiiat  qdeatfott  hM  bmi  dotted'  m  tt- 
tween  tho  l^iiAotd  alid  lAl^e^  centfiiS' £*b*i 
Chunder  Crboaaal^  It  must  be  admitted  that 
it  makes  a,  great  difference  wHetKer  th^  de* 
ciai^ii  ia  between  partiea  nairin^  confli^ti^ 
clHims,  or  between  tne  fapdlord  ah'd  4.teniot 
wlip  repudifitea  hia  tenancy,  tf  tlie  qttsstjoii 
relniiea  to  title  in  land  aa  between  sd^^rae 
dnimanta,  kit  bough  the  ajmbunt  aued  for  faay 
iiot  exceed  lOO  rupeea,  tV  4^^^^^'''  involved 
may  be  of  very  conaiderable  iroportanie, 
wliereas^in.  tbe  prfb«*At  oaaa  tbe  queation 
involvt^  ia  littl<^  more  than  th€\.  mnPQnt  .of 
tbe  particular  rent,  b^cauae  if  Balii^n  Cliunder 
ia  disaatisfied  he  can,  rellnqfiiah,  bii^  teoore 
and  ao  get  rid  of  fut>ther  responsibility. 

We  think  that  in  tlie  ci^se  wheq  a  landlcffd 
sttea  a  person  aa  ti^nadl  wbp  repudistf^.  tjie 
t4^nancy.  dot  denyiuft  t)t^  lajBdiord'a.tttlvilo 
appeal  ia  given  by  Section  158  of  Act  X  of 
1859. 

li  Waa  urj^e^.  aecon^ily.  (tat  the  knitiiaelf 
wins  I'pt  iiii^intainsi>re  .iinder  Act  'Hot  i3jti» 
and  that  the.  plaini  does  not  sh<i#  sbj(  m- 
bilhy  on  the  pari  of  m  dtmim  U  fl^r 
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f^.  Tfip  mere  f^ct  ^baifc  a  teijiire  la  wriUen 
JD  t^e  boo]^3  of  the  ^emiQ^ar  in  the  itsme  of 
/I  piinjculjiir  person,  of  whjpfi  another  person 
1^  fliO^p  fo  i^  ID  posaefsippy  is  oot  jBnougb 
|o  spppiOr^  an  action  for  r^np  against  the 
ffrsQn  8ai4  or  sliown  to  he  in  possession, 
vitjfou^  Boqaething  raore^  gomethiog  to  show 
an  express  pr  ^mpUejd  contract  to  pay  rent. 
In  the  present  cnse,  it  is  not  shewn  that 
Eshan  Chunder  Ghossal  ever  paid  rent  or 
agreed  to  pay  rent  to  the  landlord  or  at- 
torned to  him  in  any  way.  He  is  liable,  if 
at  all,  for  rent  merely  on  the  ground  that  as 
between  himself  an()  the  nominal  transferee 
of  the  tenare  he  is  equitably  entitled  to 
possession,  and  equitahly  liable  to  indemnify 
that  trajxsferee  for  rent. 

4iccor<^ing  to  ti\e  decision  of  the  Full 
P^ncjb  on  fJiis  pointy*  an  equitable  title  is  not  j 
si^'^t  to  {give  1^  right  of  su^t  ynder  Act 
X  of  IBq9.  That  being  so,  we  are  of 
oplpion  ti^at  the  sui^  was  not  maintainablo 
im^^A-ct  ^  of  ^859^  We  therefore  set 
l^i^e  the  de^piaion  of  the  .Judge  and  dismiss 
the  plaintiff's  suit,  but  without  prejudice  to 
any  question  which  may  he  litigated  between 
the  parties  In  the  Civil  Court. 

Ea^h  p9^iy  fM^  P^7  ^^  ow^  coats  of  ^his 
appeal. 


The  5di  September  1871. 

Present : 

The  H^'ble  F.  3.  Kemp  ap4  W.  Ajnslie,   i 
Judges. 

trlot    jradM—JTarisdlotton— Section 
73  Act  Vtn  of  1859— Appeals. 

Case  No.  i02ofi871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  SM,dge  of  Beerbhoom, 
da  fed  tfie  20th  February  18T1,  reversing 
u  decision  of  the  Mopnsiff  of  Gopalpore^ 
dated  ike  iSrd  ^uly  1870. 

Ppyal  ChMn^er  &iUoy  (Plain tiff)  Appellant, 

versus 

Nobiii  Chunder  Adhicarjy  (Defenduai) 
^^spondent. 


»  6  W.  R.,  i-otX«uUngs,  p.  77. 


JSe^foos  ffem  Chundisr  ffanerjee  and  Umer* 
endro  Naf-h  Chatterjee  for  Appellant, 

Baboos   Nil   Madhub    Sein  and  Rash 
Beharee  Gkose  for  Respondent. 

T^e  word*  "District  Judge"  in  Section  102  Act  VIII 
of  1869  do  not  include  any  other  Appellate  authority  jto 
whom,  under  the  proviaiona  of  the  Civil  Court's  Act, 
appe^la  m«y  jl>e  made  over  hy  the  Judge ;  and  when  ap- 
peals are  madje  over  under  Section  26  Act  ¥1  of  1 87 1  to 
the  Subordinate  Judge,  the  latter  do«8  not  dispose  of 
them  under  the  same  condition  in  respect  of  finality  as 
jt^e  Disitnct  Judge. 

Under  Act  VIII  of  1869  the  Civil  Courts  Jw^e  powerp 
higher  than  those  which  were  vested  in  the  Revenue 
Courts  bv  Act  X  of  1659^  hvtt  the^e  powers  need  not 
be  exercised  so  as  to  extend  the  relief  aske^  for  in  a 
plaint 

A  Court  is  bound  to  limit  its  inquiry  to  the  issuM 
which  alon«  are  necessary  for  the  trial  of  the  plainti0*B 
right  to  the  relief  sought,  even  when  an  intervener 
appears  and  is  made  a  defendant  under  Section  78  Act 
Vill  of  1859,  unless  his  intervention  raises  a  new  issue. 

A  party  to  a  suit  is  competent  to  appeal  to  set  aside 
the  whole  decree,  and  it  is  competent  to  the  Appellate 
Court,  on  such  appealj  to  set  aside  the  whole  decree. 

Ainslie,  J.— Iw  tbiflauit,  the  plajlptjiffsue^ 
io  reci9  vera  8u  09  of  rupees  34-2-3  pie  from 
one  Baoi  Dbun  M undui,  alleging  him  to  be 
a  ryot  on  an  estate  pur^cb^aed  by  ibe  plainr 
tiff  at  an  auction  sale  on  the  l^tb  pf  Bnad^on 
1^75.  The  defendant  denied  any  liability 
to  the  plaioftiff  and  alleged  jt^at  be  paid  his 
rent  to  one  Nobip  Obuuder  Adhicar^y,  an 
intermediate  holder  under  the  former  pro- 
prietors, and  that  he  bad  paid  the  wbole  of 
tiie  re^t  for  the  year  1275,  the  plaintif 
claiming  from  .Cheyt  to  the  end  of  tbe  year 
1275.  Nobin  Chunder  Adhicarry  came  in 
and  was  made  a  defendant  under  Section  73 
<^  Ac^  VMI  oi  1859.  The  first  Courjb 
^ejected  tbe  plea  raised  by  ^be  original  de/eu- 
daut  and  by  N.obin  .Cbuuder  Adhicarry,  and 
gave  a  decree  to  the  pin  in  tiff  for  a  poirtion  of 
the  money  claimed  hy  bira. 

On  appeal  tbe  Subordinate  Judge,  finding 
tjiat  Nobin  Chunder  Adhicarry  bad  been 
holding,  for  some  time  previous  to  riie  pur- 
chase by  the  plaintiff,  under  tbe  alleged 
nvoknrruree  deed  and  continued  so  to  bold 
up  to  tbe  date  of  institution  of  the  suit, 
reversed  tbe  judgment  of  tbe  first  Court  and 
^iamia^ed  tbe  aM*t,  stating  that  so  long  as 
Uie  plaintiff  did  not  get  tbe  mokurrur^e 
right  of  Nobiu  Chunder  set  aside  in  .a  re- 
guitar  suit  he  is  npt  entitled  to  receive  rent 
direct  from  the  tenau^is. 

From  this  deciedon  a  special  appeal  has 
been  filed.  At  tbe  opening  of  the  case  an 
oltjection  whs  ttfken  by  tbe  respondent  to 
tbe  effect  that  no  appeni  will  lie  in  this  case, 
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iniidmuch  as  the  whole  sum  claimed  is 
under  100  rupees  and  no  question  of  title 
has  been  determined  bj  the  judgment,  and 
by  Section  102  of  Act  VIII  of  1869  the 
decision  of  the  Court  below  is  final.  This 
objection,  we  think,  must  be  over-ruled.  In 
Section  102  the  words  are  : — Nothing  in  this 
Act  contained  shall  be  held  to  confer  any 
power  of  appeal  in  any  suit  tried  and  decided 
by  a  District  Judge  originally  or  in  appeal,  if 
the  amount  sued  for  or  the  value  of  the 
property  claimed  does  not  exceed  100 
rupees,  &c. 

The  words  "  District  Judge"  do  not  of  ne- 
cessity include  any  other  appellate  authority 
to  whom,  under  the  provisions  of  the  Civil 
Court's  Act  then  in  force.  Act  XVI  of  1868, 
or  the  present  Civil  Court's  Act  VI  of 
1871,  appeals  may  be  made  over  by  the 
Judge.  By  Section  2S,  Act  VI  of  1871, 
the  Judge  is  empowered  to  make  over  ap- 
peals to  the  Subordinate  Judge  who  is  also 
by  that  Section  authorized  to  hear  and  dis- 
pose of  them,  but  there  is  nothing  in  the 
Section  which  says  that  he  shall  dispose  of 
them  under  the  same  condition  in  respect  of 
finality  as  apply  to  the  orders  of  a  District 
Judge,  and  if  we  look  at  the  further  provi- 
sions <^  that  Act  we  see  from  Section  28 
that  in  miscellaneous  cases  which  the  Judge 
is  empowered  to  make  over  to  the  Subordi- 
nate Judge  for  trial  in  the  first  instance,  the 
appeal  does  not  come  direct  to  the  High 
Court,  but  that  there  is  an  intermediate 
appeal  to  the  District  Judge,  and  in  ordinary 
suits  under  rupees  5,000  there  is  an  appeal 
on  the  merits  from  the  Subordinate  Judge  to 
the  District  Judge  ;  so  that  it  is  quite  clear 
that  the  Legislature  considered  the  District 
Judge  to  be  an  authority  of  a  higher  grade 
than  the  Subordinate  Judge,  although  the 
jurisdiction  of  the  latter  in  original  suits  is, 
under  Section  19,  as  wide  as  that  of  the  Dis- 
trict Judge,  and  we  must  presume  that  when 
Act  VIII  of  1869  was  passed  and  the  words 
'*  District  Judge"  were  specifically  inserted 
in  Section  102,  the  Act  constituting  the 
several  Civil  Courts  was  in  the  contempla- 
tion of  the  Legislature. 

AnoCh^r  answer  to  the  objection  was  given 
to  the  effect  that  under  Section  372  of  Act 
YIII  of  1859  a  special  appeal  lies  from  all 
orders  where  it  has  not  been  specifically 
taken  away  and  that  as  there  is  no  provision 
specifically  barring  special  appeal  from  the 
order  of  a  Subordinate  Judge  in  rent  suits 
under  rupees  100,  it  must  be  taken  for 
granted  that  the  right  of  appeal  exists. 


We  think  that  this  answer  is  also  of  great 
weight,  and  we  find  that  in  Special  Appeal 
No.  247  of  1871,*  decided  by  Justices  Loch 
and  Mitter  on  the  4th  July  1871,  it  wai 
held  that  Section  102  Act  VIII  (B.  C.)  of 
1869  does  not  bar  a  special  appeal  from  the 
order  of  a  Subordinate  Judge.  Go  the 
whole,  we  are  of  opinion  that  the  prelimi- 
nary objection  must  be  over-ruled. 

On  the  case  itself  the  questions  that  arise 
are — firstly,  whether,  in  consequence  of  the 
repeal  of  Section  77  of  Act  X  of  1859, 
the  Civil  Courts  are  bound  to  go  fully  into 
questions  of  title  arising  in  rent  cases 
brought  before  them  or  are  at  liberty  to 
restrict  themselves  to  such  questions  as  the 
Revenue  Courts  were  competent  to  try  under 
that  Section  ;  secondly,  whether  the  pre- 
sent defendant  Nobin  Chunder  Adhicarry 
was  properly  admitted  as  a  party  to  the 
suit  under  Section  73  of  Act  VIII  of  1859  ; 
and  thirdly,  whether  the  decision  of  the 
Subordinate  Judge  is»  not  defective,  inas- 
much as  he  has  omitted  to  notice  material 
evidence  on  the  record  which  has  been  relied 
upon  by  the  first  Court. 

It  was  argued  by  Baboo  Hem  Chnnder 
Banerjee  that  the  efiect  of  the  repeal  of 
Section  77  of  Act  X  of  1859  is  to  make  it 
incumbent  on  the  Courts  to  try  questions  of 
title  whenever  such  questions  may  arise  in 
the  course  of  rent  suits  and  that  they  are 
not  justified  in  restricting  themselves  to  the 
points  to  which  the  attention  of  the  Revenue 
Courts  was  limited  by  that  Section.  There 
can  be  no  doubt  that  under  Act  VIII  of 
1869  the  Civil  Courts  have  powers  higher 
by  far  than  those  which  were  vested  in  the 
Revenue  Courts  by  Act  X  of  1859,  and  that 
when  properly  called  upon  to  do  $o  they 
will  exercise  these  powers.  We  may  refer  to 
a  case  recently  disposed  of  by  the  Chief 
Justice  and  myself,  Regular  Appeal  No.  11 
of  1871,t  iu  which,  in  a  suit  brought  under 
Act  VIII  of  1869,  the  Court  carried  its 
enquiry  far  beyond  the  points  at  which  the 
Revenue  Courts  had  been  compelled  to  stop, 
but  in  that  case  there  was  a  special  prayer 
for  the  relief  granted  by  the  Court.  This, 
it  appears  to  us,  is  the  distinction  between 
that  case  and  cases  such  as  the  one  before 
us;  and  it  does  not  at  all  follow  that,  because 
a  Court  has  jurisdiction  to  entertain  a  suit 
for  more  ample  relief  than  the  plaintiff  asks 
for  in  his  plaint,  it  will  therefore  extend  the 
relief  actually  asked  for. 


*AfiU,p.  182. 
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The  cases  provided  for  in  the  Court  Fees' 
Act  do  not  go  at  all  against  this  view  of  the 
case,  because  although  in  suits  for  mesne 
profits  and  accounts  the  Court  can  give 
a  lar^^er  sum  to  the  plaintiff  than  that  which 
he  may  set  out  in  his  plaint  as  the  amount 
of  his  claim,  it  will  only  do  so  on  certain 
conditions,  namely,  that  before  executing 
his  decree  he  shall  pay  into  Court  the  full 
value  of  the  stamp  for  a  suit  for  the  amount 
awarded,  and  so  put  himself  in  the  same 
position  as  if,  at  the  time  of  filing  his  plaint, 
he  had  included  the  full  relief  ultimately 
granted  to  him  in  his  prayer. 

.  In  this  suit  the  plaintiff  prayed  simply 
for  a  decree  for  certain  specified  arrears  of 
rent.  The  defendant  pleaded  that  he  was 
not  the  tenant  of  the  plaintifi*.  He  did  not 
deny  that  the  plaintiff  was  the  superior  land- 
lord, but  alleged  that  he  paid  his  rent  to  an 
intermediate  tenant,  and  that  the  relation  of 
landlord  and  tenant  did  not  exist  between  the 
plaintiff  and  himself.  On  this  certain  issues 
arose,  which  were,  firstly,  whether  the  re- 
lation of  landlord  and  tenant  didexistbetween 
the  plaintiff  and  defendant;  and  secondly^ 
if  the  first  were  found  affirmatively,  whether 
any,  and  if  any,  what  amount  of  rent  was 
doe  by  the  defendant.  It  was  not  necessary 
for  the  Court  to  go  beyond  these  issues,  and 
the  fact  that  the  present  defendant  Nobin 
Chunder  Adhicarry  intervened  alleging 
himself  to  be  the  intermediate  holder  and 
was  made  a  defendant  under  Section  73  of 
Act  VIII  of  1859  did  not  necessarily  intro- 
duce a  new  issue.  Had  it  done  so,  the  Court 
would  have  been  bound  to  try  it,  but  as  the 
case  stands  the  Court  was  not  bound  to  try 
more  than  was  necessary  for  the  decision  of 
the  particular  suit.  In  fact  we  would  go 
further  and  say  that  the  Court  was  bound 
to  limit  its  enquiry  to  the  issues  which  alone 
were  necessary  in  order  to  try  the  plaintifTs 
ri^ht  to  the  special  relief  that  he  sought. 
We  do  not  think  it  can  be  contended  that  a 
person  who  is  out  of  possession  has  the 
right  to  come  to  the  Court  and  ask  for  a 
decree  for  rent  with  the  view  of  bring- 
ing in  a  third  party  and  having  tried^ 
under  color  of  a  rent-suit,  all  questions  of 
title  between  himself  and  that  third  party. 
Such  a  proceeding  is  altogether  opposed 
to  the  principle  laid  down  in  Section  7, 
Act  VIII   of   1859. 

Suppose  we  take  a  case  such  as  the  follow- 
ing : — Two  persons  A  and  B  purchase  a 
property  wiih  their  joint  funds,  but  through 
(he  agency  and  in  the  name  of  A  alone,  B 


residing  at  the  time  in  a  distant  part  of  the 
country  or  abroad  ;  that  during  a  certain 
number  of  years  A  receives  the  rents, 
gives  leaseS)  and  makes  all  arrangements 
with  the  tenants ;  that  he  then  without 
the  knowledge  of  his  co-sharer  sella  the 
property  to  a  third  person  C,  puis  him 
in  possession  and  announces  to  the  ryots 
that  C  and  C  only  is  the  party  to  whom 
they  are  to  look  as  their  landlord.  Then 
euppose  C  to  contint^e  as  the  landlord  receiv- 
ing rents,  suing  the  ryots,  granting  leases, 
making  settlements,  and  otherwise  dealing 
with  the  property  as  his  own,  for,  say,  ^yq 
years  or  more,  and  that  afterwards  B  returns 
and  discovers  what  has  been  done.  Is  it  to  be 
said  that  he  can  at  once  proceed  to  sue  a 
ryot  for  rent  with  a  view  to  try  in  th«t  suit 
the  whole  question  of  title  between  himself 
and  C,  and  that  it  is  not  necessary  fur  him 
first  to  get  rid  of  the  sale  to  C  ?  It  appears 
to  us  that  in  such  a  case  and  with  such  facts 
the  proper  issue  to  be  tried  is  simply  whether 
the  relation  of  landlord  and  tenant  exists 
between  the  plaintiff  and  the  tenant,  and  that 
this  must  necessarily  be  found  against  the 
plaintiff  and  that  such  a  suit  can  only  end  in 
being  dismissed.  If  this  were  not  so,  where 
are  we  to  draw  the  limit  ?  Almost  any  ques- 
tion of  title  could  be  brou£i:ht  up  in  n  rent 
suit,  and  we  should  next  be  asked  to  take  up 
questions  of  accounts  between  mortgagor 
and  mortgagee  whenever  a  mortgagor  miglit 
choose  to  sue  a  ryot  for  rent  alleging  that 
the  mortgage  had  been  paid  off  from  the 
usufruct  of  the  property. 

Certain  decisions  were  relied  upon  by  the 
pleader  for  the  appellant,  but  it  appears  to 
us  that  these  decisions  will  not  support  his 
contention.  The  first  one  is  a  decision  by 
Mr.  Justice  Hacpherson,  reported  in  Vo- 
lume X,  Weekly  Reporter,  page  52.  In  that 
suit,  the  plaintiff  claimed  to  enter  into  pos- 
session of  certain  property  by  right  of  puvu 
chase  from  the  owner  Haraeed  Uussool.  The 
defendant  made  no  substantial  defence  and 
the  plaintiff  established  a  good  tide  to  reco- 
ver possession  as  against  him.  In  this  state 
of  things,  the  mother  of  the  defendant  inter- 
vened and  asserted  that  although  the  pro* 
perty  stood  in  her  son's  name,  she  herself 
was  the  real  owner.  Mr.  Justice  Maepher- 
son  says  : — *'  We  think  it  much  to  be  re- 
'*  gretied  that  Banee  Khanum  was  made  a 
**  defendant  in  this  way.  Coming  in  as  sho 
**  does,  her  presence  greatly  complicated  the 
**  case,  and  very  un necessarily..  Having 
<*  been  admitted  as  a  defendant  she  muse 
*<  remain  tbere«    But  the  fact  of  her  having 
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''  caused  herself  to  be  introduced  as  a  de- 
''  fendaot  must  not  change  the  onus  of  proof 
'*  so  far  as  she  is  concerned,  and  in  onr  opi- 
^*  nion  the  onus,  as  ag:ain8t  the  plaintiff,  is 
**  entirely  on  her  and  not  on  the  plaintifiT, 
''  since  the  latter  has  proved  his  purchase 
^^  from  Hameed  Eussool*'  It  has  been  con- 
tended on  the  strength  of  this  decision,  that 
the  onus  was  thrown  entirely  upon  the  in- 
tervener in  this  suit  to  establish  h'^s  title,  and 
generally  that  the  onus  of  proof  is  on  ap 
intervenor.  Tliis,  however,  is  going  beyond 
what  that  decision  warrants.  It  was  there 
distinctly  pointed  out  that  it  was  not  because 
she  was  an  intervenor  that  the  onus  was 
upon  Bnnee  Kbanum,  but  because  a  primd 
facie  case  had  already  been  mude  out  against 
the  original  defendant  and  ostensible  owner 
of  the  property,  and  that  therefore  it  was 
for  her  to  make  out  a  case  sufficient  to  rebut 
that  primd  facie  case.  The  fact  was  that  a 
new  issue  had  arisen  in  the  case  in  conse« 
quence  of  her  intervention,  and  that  the 
affirmative  of  this  new  issue  rested  apoa 
her.  But  in  the  case  we  have  to  deal  with, 
the  intervention  of  Nobin  Chunder  does  not 
Qecessarily  raise  any  new  issue,  and  it  is 
sufficient  for  the  purpose  of  this  suit  to  de- 
termine whether  the  relation  of  landlord 
and  tenant  exists  between  the  plaintiff  and 
the  ryot  defendant. 

Ttie  other  case  cited,  that  of  Rajah  Saheb 
Perladh  Sein  versus  Doorga  Pershad  Te- 
waree,  is  to  be  found  in  Volume  Xll, 
Moore*S  Indian  Appeals,  page  331.*  In  that 
case,  their  Lordships  observe  that  ^*  the 
"  appellant  is  the  zemindar  :  as  such  ke  has 
**  a  primd  facie  title  to  the  gross  collections 
"  of  all  the  mouzahs  within  his  zemlndaree. 
'*  It  lay  upon  the  respondents  to  defeat  that 
"  right  by  proving  the  grant  of  an  interme- 
'*  dinte  tenure."  That  was  a  suit  for  eject- 
ment, and  there  was  no  intervener  in  the 
case,  and  there  is  further  this  important 
distinction  that  in  that  suit  there  was  no 
attempt  to  alter  or  extend  the  relief  which 
the  plaintiff  sought  by  his  plaint  ;  whereas 
in  this  suit  there  is  a  deliberate  attempt  by 
Qsking  for  one  thing  to  get  another  very 
much  larger.  Then  in  that  suit  it  was 
clearly  necessary  to  determine  the  nature  of 
the  holding  of  the  defendants,  because  the 
fact  of  their  being  at  the  time  in  adverse 
occupation  was  admitted,  and  the  mere  fact 
of  such  occupation  did  not  affect  the  suit 
which   was  specifically  brought  to  try   the 
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validity  of  the  title  under  which  the  defen- 
dants held.  But  in  the  present  case,  tha 
plaintiff  has  not  asked  us  to  try  tlie  qaalitf 
of  any  intermediate  tenure,  and  all  we  have 
to  do  on  the  plea  of  the  defendant  i a  to  as- 
certain its  existence. 

Then  as  to  the  question  vnder  Section  73, 
it  appears  to  us  that  it  bears  upon  the  case 
in  this  way  :  that  if  the  intervenor  was  im- 
properly  made  a  defendant,  it  may  be  that 
the  Subordinate  Judge  ought  not^  under  the 
provisions  of  Section  337  of*  Act  Vlil  o^ 
1859,  to  have  set  aside  the  whole  decree  on 
his  appeal.  It  is  contended  that  as  the  in- 
tervener alleges  that  he  had  aotaally  r<eloe»v- 
ed  the  rents  fer  the  period  for  whi«h  tb# 
plaintiff  is  dblming  them,  fa^  etonoi  |k>B8ibly 
be  injured  by  any  award  to  tiM  pMnM 
M  that  period,  oTen  if  that  award  is  • 
wrong  onoi  It  appears  to  tn  that  this  it 
taking  too  narrow  li  view  o(  the  praviaioda 
of  Section  78,  ft>r  ii  is  quite  elear  Uial  il 
sooh  ft  decree  as  that  ef  the  first  Coari  irera 
to  stand,  and  if  that  decree  were  wrwig 
on  the  merits,  tl^  intervenor  woald  be  aeri^ 
OQsly  injoredk  He  woaid  ho  longer  be  able  i6 
reebver  his  rents  from  tlve  ryots  as  hiflierto* 
The  ryots  having  haen  tbmde  to  pay  their 
rents  twice  over  in  obe  instanoe  woald  aa** 
suredly  not  go  on  paying  rent  ta  the  inler- 
▼enor  except  under  legal  process^  ahd  if  tha 
intervener  h  really  in  the  positing  in  Which 
he  alleges  himaelf  to  be,  he  is  entitled  lo  b% 
maintuined  in  thai  position  until  ousted  m 
due  course  of  law,  and  it  is  fer  the  pliaihtiff 
16  proceed  by  a  regular  suit  if  be  wishea  ta 
change  the  existing  state  •f  thiaga.  It 
seems  to  ns  that  this  view  is  in  acoardaaea 
with  that  taken  by  the  Jndgea  who  diepoaad 
of  the  ease  reported  in  Yoluine  Xlli,  Weeklf 
Reporter^  page  362.  In  onr  opiaion,  Nobi« 
Chunder  was  properly  admitted  as  a  party 
to  the  suit,  and  being  a  party  to  the  s«it  ha 
was  competent  to  appeal  against  tl»e  whole 
decree,  and  it  was  competent  for  the  SQbor*^ 
dinate  Judge  to  set  aside  the  whole  deorea 
on  his  appeal ;  and  if  thd  conclusion  on  tha 
facts  at  whidi  tha  Subordinate  Judge  has 
arrived  is  correct,  it  was  no  donbt  right  fer 
him  to  make  the  order  that  he  has  made. 

Then  we  come  to  the  third  ground,  which 
is  that  the  Subordinate  Judge  has  not  foU/ 
considered  the  evidence  and  the  grounds  oa 
which  the  decision  of  the  first  Court  rests. 
A  decision  of  the  13th  of  May  1868  ia  pat 
forward,  in  the  6ih  ground  of  appeal,  as  oon* 
clusively  establishing  the  falsitF  of  Nobia 
Chunder's  claim,  and  it  is  said   that    Uie 
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SubordiuaU  Jadge  kas  wrongly  orerlooked 
this  decision,  although  the  Moonsiff  strongly 
r#lM  opon  it*  ITow  it  is  true  that  the 
Subordinate  Judg«  I^aa  not  alluded  to  this  in 
his  judgment,  and  it  is  possible,  though  not 
▼ery  probabk),  that  he  may  have  overlooked 
it ;  but  If  any  body  has  suffered  by  the  omis- 
u%my  it  id  the  respondent  and  not  the  ap- 
pellant, beeause  the  only  thing  this  ordet 
proves  is  that  the  plaintiff  purchased  with 
notice  of  the  respondent's  claim,  and  the 
Mo<)iisiflrii  wfong  io  saying  that  it  woe  evi- 
dence agaiust  the  respondent. 

But  there  id  abother  objection  taken  in  the 
4th  grouniS  of  appeal  to  the  e0ect  that  the 
Low<^A|>pelkileOeuii;hab  entirely  overlooked 
the  authenticated  copies  of  receipts   filed  by 
the  epeeial  appellant)  which  fo  to  sh^w  that 
ih^  ttvatUte  at^d  not  the  alleged   mokurnree- 
jars  were  lu  possession  in  the  years  1271*78^ 
and   so    far   to    contradict   Bam    Mundul's 
evidence^    It  appears  from   the  Hoooaitf'e 
judgmeiil  tiurt  Ifae  defendant   Bam   tfnndiil 
wae  mViei  tepoti  to   produce    the  original 
4akliilafa9  mi  thai  be  did  s^  de  ee.    To 
kilrodtto^  Che  •ef  i«B,  a  vakeel  of  tiie  Court, 
Baboo  Bhurut  Chunder  Baneijee,  Was  called, 
and    he  on   exanaiuation    statied   tha,t  Ram 
Mandol  too'k  back  from  the  Court  the  origi- 
nal    dakhilahs    which    had    been    filed    in 
aooiher  «|ise  $  bat  we  see  that  the  Moonsifi* 
hm  u^  ^e  w^rd  ^  Isti£iar"  which  iH-dlaa*- 
til^  m^BS  an  «saiBloa(aoti  not  on  eath,  «od 
om  looking  to  tl*e  record  It  at>pear8  that  <hie 
iraa   tUft  ttBlkvx^  of  the  examBation.     Now^ 
tritlifiiit  wiflhittg  ite  «aat  the  sliightest  alar  on 
ihd  ebamcter  of  Baboo  Bhurut    Chunder 
BaAei;ie4^  we  ivtMit  observe  tbast  euoh  in  ex- 
«Brf,ft«cie«  ^f  a  t>l!eader  called  as  a  witness  to 
pr^ve  a  epeoiftc  iact  within  ihis  own   know- 
MfiS^  iadef  indentl J   of  aoytking  tliat  «iay 
iMire  taken  place  ita  <the  suit,  as  to  which   he 
Slight   he    questioned    as    representing  his 
CiUent  (supposing  hm  i9  have  been   engaged 
IB    ihis  siut;)  oat>not  be  accepted  as  of  any 
iveii^t  whalai^er  ;  but  it  a^pipears  tliat  these 
4afchilaba   were  put   in   i«  ^uiother  suit  by 
al|,e^^ber  of  Ram  Mundal,  and  the  defend- 
ant iUm  Mundul  in  the  course  of  his  examip 
sation   in  this  suit  has  admitted  that  he  and 
bis  brother  were  living  in  commensality  and 
-were  holding    the    lands    to    which    these 
dakhilahs  reler  in  common  at  the  time  when 
fbait  auit,  which  is  described  by  the  Moensiflf 
aa  It  claim  case,  was  instituted,  so  that  they 
-w^iPd  o^rtain^  used  in  support  of  the  defend- 
jmt'aiiBtmreets  by  one  who  represented  him  in 
tlietheB  pendiDg  pBroceedings.    This   being 
00^  Hbexe  appears  >to  be  «ufficieiit  lo  connect 


the  copiee  which  have  been  fi|ed  witl^  th^ 
defendant  in  this  esse.  Then,  we  think,  that 
it  was  rightly  argued  that  if  they  are  admisi* 
sible  against  the  defendant  Bam  MunduV 
they  ipast  be  taken,  under  the  agthority  of  tha 
cose  in  Volume  X,  Weekly   Reporter  abpv^ 
qpoted,  as  evidence  against   the  intervenor 
who  was  not  bound  to  come   in  and  exposQ 
himself  to  be  in  any  way   prejudiced  by  the 
evidence  which  had  been  put  on  the  record 
as  against  the  original  defendant,  but  who, 
having  so  come  in  and  made  oommen  cause 
with  Bam   Mundul,  could  not  object  that 
what  was  good  evidence  before  his  interven* 
tion  was  no  evidepee  againat  him.     Wkai, 
however,  the  effect  of  these  receipts  is  to  be 
we  are  not  at  present  prepared   lo  say.     It 
has  been  suggested  by  reapondent'e  pleader 
that  in  the  claim  case  above  alluded  to  they 
were  rejected  as  not  genuine.    Thie  ie  a  mas- 
ter  which   will  have  to  be  considered  here* 
after*     It  is  dear  that  whatever   their   pre* 
per  effect  is,  the  Mooneiff  has    reiied  very 
strentjly   u]ion   them,   and  if  they  cannot  b« 
set  aside  as  taadmisaible   they  are  uudoubt- 
edly.  evidence  which  it  was  neceseary  for  ch* 
Subordinate  Judge  to  dispose  of  before  re* 
versing  the  decree  of  the  Moonaiff.     We  are 
therefore  of  opinion  that  tlie  case  will  have 
to  go   back  to  be  re-considered  by  the  Snb- 
ordinate  Judge.   A>  1'  ^9^  become  aeoeasf ry 
for  us  to  remand  it,    we  desire   to  call   the 
attention  of  the  Subordinate  Judge  to  other 
points  in   the  Moonsiff's  decision   that  he 
should  consider  and  specifically  dispose  of, 
and  also  to  a  point  which  has  been  noticed 
by     my     learned    ^olloftgue    Mr.     Justice 
Kemp,  which  appears  not  to  be  referred  to 
in  the  MooQsiff*s  decision.    The  Suboi^dinate 
Judge   will  have  to   cousider    whether   the 
other  proceedings  alluded  to  by  theMoonsiff, 
namely,    the  other  leases  taken  ia  the  Bai9€!9 
of  members  of  the  intervenor's   family   for 
difftjrent   portions   of  th^   property   sold  in 
execution  of  decree,  do  or  do  not  indicate  a 
want  of  good  faith.     He  will  also  consider 
the    very    small   amount  of  bonus,  namely, 
25  rupees,  that  was  paid  for  the  mokururee 
lease  in  this  case,  and   the  small  jumma  of 
51  rupees  on  the  large  area  of  525  beegaba 
of  brohmuttur  land.    The  Subordinate  Judge 
should  likewise  consider  a  point  which  has 
been  raised  in  the  second  ground  of  special 
a|>peal,   namely,  whether  it  has  been  sheiiv^ 
that  Lushkurbond  was  a  separate  debuttnr 
mouzah  and  whether  Nobin   Chunder  Adhi- 
carry  was  in  possession  of  it  as  such  separate 
debuttnr  mouzah. 

It  is  not  necessary  :that  the  Subordinate 
Judge  should  make  any  express  declaration 
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as  to  the  validity  of  the  title  of  the  iDter- 
tenor,  if  he  finds  the  existence  of  the  inter- 
mediate tenure  ;  but  it  is  necessary  that  he 
should  consider  all  the  circumstances  which 
are  adduced  to  show  that  the  alleged  inter- 
mediate tenure  was  only  set  up  at  the  last 
moment  as  a  devise  to  defeat  the  auction 
purchaser,  the  real  enjoyment  of  the  property 
remaining  unchanged,  before  he  declares  the 
existence  of  that  tenure. 

It  may  be  that  Nobin  Chunder  finding  the 
Mitters  in  a  strait  induced  them  to  give  him 
a  lease  on  terms  which  they  otherwise  would 
never  have  listened  to,  and  that  he  entered 
into  the  transaction  as  a  speculation  the 
profit  or  loss  of  which  was  to  concern  him- 
self only.  In  such  case,  his  lease,  if  void- 
able, is  at  any  rate  for  the  purposes  of  this 
suit  a  good  lease.  But  if  Nobin  Chander's 
interest  existed  merely  on  paper,  as  alleged 
by  plaintiff,  and  if  it  is  established  that  the 
fbrmer  owners  continued  to  enjoy  the  rents 
imd  profits  under  color  o^his  name  up  to  the 
date  of  the  auction  sale,  the  plaintiff  will  be 
entitled  to  the  decree  he  obtained  in  the  first 
Court 

We  therefore  think  that  this  suit  must  be 
remanded. 

Costs  to  follow  the  result. 


The  5th  September  1871. 

Present  : 

The  Hou*ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges. 

Abetment  of  tort — Decree-holder— 
DamaiToe— Section  191f  Code  of  Gi- 
▼11  Frocedore— Delivery  of  move- 
able propertj— Jurlediotion—Dwell- 
ing.place  —  GrUninal  Courts  —  Fos- 
aeeeor J  and  proprletarj  rlffhts. 

Case  No.  183  of  1871. 

Regular  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Hooghly^ 
dated  the  \2th  November  1870. 

Eashee  Nath  Kooer  (one  of  the  Defendants) 
Appellant^ 

versus 

Deb  Eristo  Ramanooj  Doss  (Plaintiff)  and 
others  (Defendants)   Respondents. 


Baboo  Gopal  Lall  Milter  for  Appellant. 

Mr,  J.  S.   Rochfort  and  Baboo  Ashootosk 
Dhur  for  Respondents. 

In  actions  of  wrona:  those  who  abet  the  tortioaa  acti 
are  equally  liable  with  those  who  commit  the  wrong. 

Regard  being  had  to  the  consUtatioa  of  the  Conrti 
of  thb  country,  which  are  Courts  of  justice  equity 
and  good  conscience,  a  decree-holder  should  be  re- 
imbursed damages  for  the  time  durini^  which  he  b 
kept  out  of  possession  by  the  wrongful  act  of  another 
party,  whether  his  claim  for  sub^quent  damages  be 
made  in  the  execution  of  the  first  decree  or  in  a  regultr 
suit. 

Where  a  decree  is  for  tbe  delivery  of  moveable  pro- 

rrty  and  states  the  amount  to  be  paid  as  an  alteniatire 
delivery  cannot  be  had,  the  goods  must  be  delivered 
if  capable  of  delivery,  but  if  not  capable  of  delivary 
then  assessed  damages  should  be  paid. 

Courts  having  jurisdiction  over  the  subfect  matter  of 
a  suit  in  which  a  right  is  asserted,  have  alao  jurisdiotioa 
over  a  supplemental  suit  in  which  the  {daintiif  seeks  to 
follow  out  that  right. 

Whatever  the  f>urpo8e  for  which  a  man  may  go  to 
another  lurisdiction  than  that  in  which  his  nmify 
resides,  if  there  is  an  animui  reoertendi  the  family  dwell- 
ing house  must  be  considered  to  be  his  dwelling  place. 

In  a  simple  question  of  possession  all  that  a  Crimlail 
Court  can  dispose  of  is  the  possessory  right,  not  the 
proprietary  title. 

Paul^  J. — Thb  facts  connected  with  this 
case  are  as  follows  : — 

Tbe  two  defendants  Karoona  Doss  aod 
Barajee  Doss,  who  were  the  owners  of  two 
boats,  on  the  23rd  Febrnarj  1866  sold 
one- third  in  each  of  these  boats  to  the  pliin* 
tiff  for  the  sum  of  rupees  78  mentioDed  in 
the  kobalah  of  sale  produced  by  the  plainti£ 
The  plaintiff  and  the  two  defendants  Ka- 
roona Doss  and  Bamjee  Does  from  that  time 
became  co-owners  of  the  two  boats,  which 
thej  let  out  on  hire  in  the  waters  of  Usl' 
cutta  for  about  two  months.  During  theae 
two  months,  the  plaintiff  received  as  bifl 
share  of  the  net  earnings  of  these  boats  tbe 
sum  of  about  rupees  40  a  month.  Id  the 
month  of  Jyst,  or  about  the  month  of  Moj 
of  the  year  18()6,  a  dispute  arose  between 
him  and  the  co-owners  of  the  two  boats  with 
regard  to  taking  tbe  boats  to  Bbudressur 
and  there  loading  them  with  cargo  for  Csi- 
cutta,  the  plaintiff  being  unwilling  to  alloir 
the  boats  to  go  out  of  the  port  of  Calcutti 
and  the  defendants  insisting  upon  their  being 
allowed  to  do  so.  Against  the  plninliff^s  re- 
monstrances, the  boats  were  at  last  remofed 
to  Bhudressur.  The  plaintiff,  howcTeTi  fol- 
lowed the  boats  to  Bhudressur,  took'Some 
proceedings  at  the  Thannah,  and  the  boiM 
were  removed  from  Bhudressur  to  CliaDd^* 
nagore  within  tbe  French  territory.    Here^ 
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for  the  first  time,   the  plaintiff  saw  the  two 
defendants  Kashee  Nath  Kooer  and  Modboo 
Bbattacharjee.     These  two  persons  told  him 
that    they    had    purchased    the    boats   for 
rnpeet  110.  and  that  they  were  the  owners  of 
the  boats  and  declined  to  give  them  up.    The 
two  other  individaals  who  were  co-owners 
with  the  plaintiff  seem  to  have  disappeared 
about  this    time.     The  plaintiff  applied   to 
the   Chandernagore   authorities,   and   in    a 
proce<*ding  which  took  place  between  him 
and  Modhoo  Thakoor  possession  of  the  boars 
in  Modhoo  Thakoor  was  confirmed,  and  the 
plaintiff's   claim    dismissed.     The   plaintiff, 
then,  in  the  month  of  August  1866,  brought 
a  suit  in  the  Moonsiff's    Court  at    Hooghly 
against  Kashee  Kooer,  Modhoo  Thakoor  and 
other  persons  for  the  unlawful  taking  away 
of  the  two    boats.     His   allegations   in    the 
plaint  were  that  the  defendants  had  forcibly 
taken   the  boats   from   Bhudressur  into  the 
Chandernagore    territory,    and  although  the 
suit  was  in  form  a  suit  for  the  detention  of 
the  boats  and  damages  up  to  the  institution 
of  the  suit,   it  substantially   was  a  suit  to 
recover   possession   of    plaintiff's   one-third 
share  of  the  two  boats  by  having  his  pro- 
prietary  title  thereto  declared   and  by  his 
being  entitled  to  the  profits  made  by  the 
boats  from  day  to  day.     In  that  suit,  some 
of  the  defendants  appeared  and  some  did  not : 
bat  the  Court  being  satisfied   that  due  pro- 
cesses had  issued  against  all  the  defendants, 
gave  a  joint   decree   as  against  all   of  them 
under  the  terms  of  Section  191  Act  VIII 
of  1859,  which  provides  that  when  the  suit 
is  for  moveable  property,  if  the  decree  be 
for  the   delivery   of  such  property,  it  shall 
also  state  the  amount  of  money    to  be  paid 
18  an  alternative,  if  delivery  cannot  be  had. 
The  Court  declared   the   plaintiff's  title  to 
one-third   share   of  the  two  boats,  ordered 
possession  to  be  restored  to  him  in  the  way 
io  which  joint  possession  is  capable  of  being 
given,  and  in  ease  such   remedy   could  not 
be  bad,  a  sum  of  rupees  78  was,  as  an  alter- 
native,  assessed   as    the  one-third  value  of 
the  two  boats.    Damages  at  rupee  1-6  a  day 
ftxxn  the  time  of  the  wrongful  taking  away 
by  the  defendants  of  the  boats  to   the  filing 
of  the  plaint  were  also  awarded.     The  plain- 
tiff made  various  attempts   to  execute  the 
deeree,  but  he  has  been  resisted  in  one  way 
or  another  by  the  defendants,  and  up  to  this 
moment    he  has  neither  got  possession  of 
the  boats,    nor  a  single  penny   of  damages 
I      that  were  awarded   to  him..    The  decision 
ofjthe  first  suit  was  pronounced  on  the  11th 
September  1867,  and  confirmed  on  appeal  on 


the  4th  February  1868.  After  these  in- 
effectual attempts,  which  continued  from  the 
4th  February  1868  down  to  the  27th  March 
1870,  a  period  upwards  of  2  years,  the 
plaintiff  filed  the  present  suit  against  the 
same  parties  for  further  damages  in  respect 
of  the  non-delivery  of  possession  of  the 
boats,  and  this  suit  is  in  substance  a  suit  to 
obtain  from  the  defendants  the  profits  which 
they  are  said  to  have  obtained  by  the  use  of 
the  boats  from  the  time  the  first  suit  was 
first  instituted  down  to  the  date  of  the  pre- 
sent decree. 

The  case  was  tried  by  the  Subordinate 
Judge  and  a  decree  given  to  the  plaintiff. 
That  decision  was  reversed  by  Mr.  Bright, 
the  Judge  of  Hooghly,  on  appeal.  In  special 
i4^peal,  we  considered  Mr.  Bright's  judg- 
ment unsatisfactory,  and  we  therefore  re- 
versed it  and  called  the  case  on  our  own 
file  to  try  it  as  a  regular  appeal.  We  did 
so  because  on  a  perusal  of  the  papers  and 
looking  to  >he  main  facts  of  this  case,  we 
considered  that  great  injustice  had  been 
done  to  the  plaintiff,  and  that  it  was  neces- 
sary in  order  to  determine  the  case  fully 
that  the  plaintiff  himself  and  the  defendants 
should  be  examined  before  this  Court.  The 
plaintiff  has  been  examined  and  so  have 
been  the  two  defendants  who  appeared,  vtz., 
Kashee  Nath  Koer  and  Modhoo  Thakoor. 
The  plaintifi  in  bis  evidence  has  fully  con- 
firmed the  allegations  stated  to  have  been 
made  by  him  in  the  course  of  the  litigation, 
and  has  further  sworn  that  between  the 
date  of  his  decree  in  the  first  suit  and  the 
present  time  he  had  on  several  occasions 
seen  his  boats  at  Chandernagore  and  that 
about  a  month  ago  he  last  saw  his  boats 
there.  The  plaintiff  gave  his  evidence  in  a 
clear  and  satisfactory  manner.  He  answered 
questions  promptly,  took  no  time  to  delibe- 
rate or  think,  and  he  impressed  the  Court,  as 
also  I  believe  every  body  present,  that  he  was 
telling  a  truthful  story  and  was  giving  a 
correct  account  of  the  misfortunes  which 
have  attended  him  since  he  became  the  part 
owner  of  the  boats,  and  as  to  how  he  was 
made  a  victim  of  grievous  wrong  and  op- 
pression on  the  part  of  these  two  defendants 
conjointly  with  others.  I  fully  believe  his 
story,  and  that  portion  of  it  where  he  says  that 
within  a  month  or  ^o  of  the  present  time  he 
saw  the  boats  at  Chandernagore.  The  two 
defendants,  Kashee  Nath  and  Modhoo  Soodun 
have  been  respectively  examined.  The  mode 
of  their  giving  evidence  contrasts  most  strik- 
ingly with  that  of  the  plaibtiff.  Their  an- 
swers are  neither  clear  nor  distinct.    They 
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repeatedly  topk  time  to  think  wljat  tbey 
phogld  ^ay,  apd  thev  irpprj?S8.ed  us  with  the 
belief  that  they  were  evidently  saying  wh^t 
they  knew  to  be  false.  The  pqrport  of 
their  evidence  was  that  Modhoo  Thakoor 
purc)iased  the  boats  from  certain  people  for 
rupees  110;  that  he  borrowed  rupees  100 
from  Kajshee  Nath  Koer,  and  paid  rupees 
10  from  his  owu  pocket ;  tha(  having  got 
possession  of  the  boats,  Modhoo  brought  a 
suit  agniQSt  the  plaintiff  and  obtained  a  de- 
cree therein,  and  in  1866  Modhoo  broke  up 
the  boats  and  sold  the  timber  for  fuel  io  the 
pourse  of  thiB  trade  he  CfMTiies  on.  The 
•lory  as  tpW  by  Kashee  Nath  on  jbhe  very 
face  of  it  goes  to  show  that  he  also  did  a?- 
qujire  sope  \n^ere^%  \n  the  boat,  heca,uae  ii^ 
wfts  hip  monej  with  which  the  hoats  were 
purchased.  Beyond  tlie  bare  atateipents  of 
thepe  two  iadiriduals  whose  evid^nce  w^ 
idistrust,  there  is  nothing  U>  show  that  the 
iransaction  of  lom  ever  took  placie  between 
the  parties.  There  is  not  a  scrap  of  writijog 
pro/uc^d*  .»nd  ^e  cannot  joiiilerst&nd  why 
SMme  M^^th,  wjpposipg  he  had  advanced 
|b9  pkQ9^y,  should  m>t  i^v^  take^  the  pref> 
^SjqLtiou  pf  keeping  w  pe«qr;ty  the  Tisry 
ho^  whifsh  wer<e  p^rcba^sd.  The  «zplanar 
tioA  that  he  gif es  ;i^  to  why  he  did  not  hoid 
th#  boats  JM  <«P9V»rity*  »a«)i^y,  that  he  bww 
^^  wpuld  ^  ficmfffiim0  </8trpng  dlspq^e^i) 
pirpyes  tba'  te  kww  ihe  was  embarking  iff  a 
n^r^ng  ^r^swstipw  with  a  view  to  deprive 
SPW«*(Br  p^tispn  of  Jiis  right  of  pfopvlj 
in  tU^  b^ts, 

•  Jn  .i^iovis  of  vrc^flg*  n<^  ^^7  1*<^  ^^<^ 
4SPQ^t  thf  vwwg  we  Jiiabls^  hot  jt^oSfS  ?rho 
flbj^  the  tortious  Sicj^  Are  lequaUy  Us,^le,  ap 
^v^  if  ve  ♦ficiept  the  stof  y  related  by  Ksshee 
^(^h«  be  i^jQuld  he^joiifijt  tort-fafiser  w3th 
|i(odJiipi9  T^kopr  ^  but  as  s^ed  .aboive,  we  do 
jM)(t  bfJie^▼e  Xhe  .sjpry  of  loap.  ttwupported  as 
it  if  by  any  docjum^utary  ^viden^e  or  by 
^diiMiry  .^opni^ts  sncjb  ^  these  l^wo  mfifk, 
admittedly  i»  business,  wot||ld  ge^rally  keep. 
7J^  the  s^y  is  Qply  supported  by  ^e 
#;v^^epAe  j^f  two  men  who  eivide^tly  m,ade 
^n«|iy  fats^  sti^«mefQbts  while  under  exaipl- 
joys^iop,  Npt  13  th^ro  wy  evideiwe  before 
Ais  to  ^tisfy  us  Ahl^  tfcese  ;two  iwsons  piir- 
iCih&ssd  the  hqals,  t>ut  the  evidence  does  e^^a- 
fy  US  that  by  the  .tortious  acts  lof^^hee 
JJath,  Jlodhpp  aj»d  otbei^,  the  pil^i;?itiff  was 
dj^priyed  of  his  sb>J^re  im.4  possession  k^  th4» 
totals.  UdpiW  the  evldeIXc^,  .tber^Jopej,  wie 
^K)ijm  *o  tUe  jSpdMg  itfcat  the  persons  w)ip 
wro^^g^Uy  ^t  possession  of  the  hoajbs  wep::e 
JS#8b«^  Nath  and  Modhoo  Thskoor  a^ong 
^h^fs,  and  w,e  j^on^der  thmt  fiv^mg  was 
already  arrived  at  in  the  first  suit   in  which 


it  was  held  that  they  in  conjunction  with 
others  removed  the  boats  from  Bhudressor. 
Now  althouorh  in  the  eye  of  the  law,  Kasfaee 
Nath  and  Modhoo  were  not  guilty  of  Tohbe7 
or  daeeity  io  respect  of  the  boats,  because  it 
is  alleged  that  they  got  peaceable  possession 
of  the  boats  from  two  part  owners,  still 
there  pan  be  no  reasonable  doubt  thtt  ^e 
act  committed  by  them  amounted  to  and  re- 
sembled robbery  i>oth  daring  and  impndeiit 
The  story  toid  by  ttiem  while  under  exami- 
nation that  Che  boats  were  hr<^en  and  sold 
for  fuel  appears  to  us  to  have  been  invented 
very  ripcently,  because  we  do  not  find  inv 
such  statement  made  in  any  stage  of  the 
pleadings  in  the  last  or  the  present  suit  bj 
either  of  them  prior  to  the  day  of  ihdr  exi- 
miuation,  and  no  accounts  or  deeds  shovr  the 
ppobahiHty  eren  of  its  trnth.  Such  a  state- 
ment was  all  material  in  iiie  Urst  suit  where 
the  decree  directed  thai  the  defesdaots 
ehoold  deliver  up  the  beats.  If  the  fsct 
that  the  boats  had  been  ^eken  up  been 
aitiier  mentioned  or  proved  in  tliat  sait,  die 
decree  would  not  fiare  been  pa^ed  in  that 
form.  Eashee  Rooer  h«8  pnt  1b  a  wHtten 
e(»|teinent.  Tiiere  is  not  a  sinj^le  word  ia 
that  snaiement  to  show  tbat  the  beats  fasd 
^en  brekeii  up,  i^nd  when  we  eonpk  tliifl 
«»ttduct  of  tine  defendants  witii  the  present 
tessimotiy  M'  tlUe  plaiaii^f  thai  iie  ssw  the 
doats  At '  Ciin«der«iagore  withhi  a  moutii  or 
so,  we  led  «i«  iierif-atien  in  saying  lliat  lliese 
iwo  d^'feodants  have  coflrauted  peijunr  hi 
suiting  on  enih  thai  in  t^G6  like  iMats  were 
broken  up  and  sold  for  firevfood. 

We  may  further  observie  ih»t  it  hm  hem 
Bati«fac^>nly  proved  io  our  minds  thai  these 
•wtttnesees  carried  on  trude  or  hvsiness  at 
OhandernA^ore.  They  admit  that  liiey  had 
•booke  of  accoiiut,  hut  tJkey  say  4Aial  flioee 
'books  were  destroyed  hy  ifee  vpell-known 
'Cyclone  which  destroyed  so  n^ick  ^ysAnable 
fu-operties.  We,  howeyer,  dishelieye  this 
stoi7  jdtogeither,  and  we  eeosider  tlial  these 
heoks  of  aoceuat  wfaicii  would  probably 
piiecve  whai  were  ilte  actual  earfmigs  of  tke 
i»oats  iiave  been  purposely  Ike  pi  t)eek.  Tiiis 
eireiimatauce  engenders  in  our  mniids  the 
strongest  suspicions,  and  it  is  oalcnhMted  lo 
tiiro^  ooHisiderable  diseredit  en  tiie  e^deoee 
iof  these  wituesstis  «ind  io  enpport  the  plfliet- 
jtf*s  case.  LFiuder  tshese  eiremnsaanoes,  ^^ 
«re  cleanly  of  opinimi  thai  mn^  She  pmsioi: 
of  the  decree  in  tbe  ^st  «uifc»  these  i«o 
b^ts  liav«  hesA  fnuid^rieQtly  deurined  bf 
ibe  ^vns  dtffendauto. 

The  ineKt  ^aeatsen  is  «8  to  ^n^iitfaer  Iff 
I  defendants  /ire  (Hahli  4e  jm  aodon  4ro<igliit$Q 
'  the  present  form. 
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Is  must  be  observ^cl  that  the  decree  in  the 
fir^t  qiiit  gMve  the  plaintiff  dnmajgres  up  to  the 
i)ate  of  the  filing  of  the  pUiot  thereip,  and 
tl*e  pregeikt  suit  is  brought  for  dnmages  from 
t)ie  fiUnsc  of  thut  plaint  to  the  date  of  re- 
CQFerj  of  poese^sioQ, 

It  18  contended  bj  Baboo  Gopal  Lall  Mit- 
ter  that  the  plaintiff  ought  to  have  included 
all  the  damages  in  the  first  suit,  and  that 
this  second  sui(  for  damages  will  not  lie. 
Now,  it  is  quite  cl^ar  that  the  only  mode  by 
which  tlie  plaintiff  could  possibly  have  in- 
cluded all  damages  in  the  first  suit  would 
have  been  by  a  decree  so  framed  as  to  direct 
the  ascertainment  of  damages  subsequent  to 
the  fiting  of  the  plaint  down  to  the  time  of 
ascertainment.  Such  a  decree,  we  appre- 
hend, th^  plaintiff  might  readily  have  obtain- 
ed, and  bad  he  obtained  such  a  decree  the 
subsequent  damages  would  have  been  as- 
certained during  the  execution  of  the  de- 
cree. 

K  w  but  reasonable  that  the  plaintiff 
fkoold  be  entitled  to  obtain  in  some  way  the 
•nmini^a  of  the  boata  from  the  time  of  their 
wrongfnl  detention  until  he  reeorers  posses* 
sion  of  theni.  It  appears  to  ns,  haring  re« 
gHvd  to  the  oenstitutioB  of  the  Courts  of  this 
^omMirjf  whioh  are  governed  by  principles 
of  justice,  equity,  and  ^ood  eenscienoe,  that 
ifhether  the  plaim  for  sjubsequent  da* 
ina^^  be.  made  in  the  execution  of  the 
^rst*  decree  or  in  a  regular  sui^  the  plaintiff 
'  should  he '  re-imburs^d  damages  for  the  time 
daring  which  he  is  kept  out  of  possession  by 
(lie  wrongful  act  of  onother  party,  and  it 
must  not  be  forgotten  that  the  plaintiff'  did 
daips  to  have  subsequent  damages  assessed 
in  execution  of  iiis  first  decree,  but  he  was 
referred  to  a  regular  suit. 

W^  are  geqeralty  unwilling  to  apply  the 
strict  technical  rules  of  the  English  law  to 
cases  that  arise  in  this  country  where  the 
Court^  of  Justice  have  a  broad  guide,  vt2., 
the  principles  of  justice,  equity 'and  good 
eonsciepce,  to  regulate  their  actions;  whereas 
JBnglish  Courts  are  stringently  bound  by 
precedents  apd  procedure,  l^ben  a  pleader 
of  the  position  of  tiuboo  Gopal  Lall  Mitter, 
m  gentleman  of  great  fibility  and  perfect  in- 
ie|^ity  in  the.  conduct  of  hi^  client's  cases, 
advances  sup)^  an  objectien  as  the  one  al- 
ready mentioned,  it  is  desirable  (hat  we 
should  n^eet  his  arguments  by  authorities. 
I/O  show,  therefore,  tha^  our  judgment  is  in 
strict  accprdfince  wjth  pfinciples  of  the 
,  ^uij^lf8|i  )hW»,  I  <),u9tf  from  44dison  on  the 


Law  of  Torts,  page  442  : — ''  In  the  old  action 
.*'  of  detinue,  the  defendant  had  the  option 
''  of  reuining  posseasion  of  the  chattel  de- 
"  uiined,  paying  to  the  plaintiff  the  sum  at 
''  which  the  jury  thought  proper  to  assess  its 
"  value.  The  judgment,  observes  Hardwicke, 
''  C.  J.,  is  that  the  plaintiff  shall  recover 
'*  the  goods  or  their  value  ;  then  shall  issue 
''  f^  writ  to  the  Sheriff  to  distrain  the  defen- 
**  dant  to  deliver  the  goods,  and  if  he  will 
*'  not,  then  the  value  as  it  is  taxed  by  the 
*'  inquisition.  And  so  it  is  in  the  election 
**  of  the  defendant  to  deliver  to  the  plaintiff 
**  the  goods  or  the  value.  This  option  on 
**  the  part  of  the  defendant  being  felt  to 
''  operate  as  a  hardship  npon  the  plaintiff  in 
*'  many  cases,'  it  has  been  taken  away  by  the 
**  Common  Law  Procedure  Act,  1854,  which 
*<  enacts.  Section  78,  that  the  Court  or  a 
**  Judge  shall  have  power  if  they  or  he  see 
*'  fit  so  to  do,  upon  the  application  of  the 
*'  plaintiff  in  any  action  for  the  detention  of 
<^any  chattel,  to  order  that  execution  shall 
'*  issue  for  the  return  of  the  chattel  detained 
**  without  giving  the  defendant  the  option 
*'  of  retaining  such  chattel  upon  paying  the 
*'  Talue  assessed  ;  and  if  the  chattel  cannot 
**  be  found  and  unless  the  Court  or  a  Judge 
"  should  otherwise  order,  the  Sheriff  sboU 
<*  distrain  the  defendant  by  all  his  lands  aud 
'<  chattels  in  the  Sheriff*is  bailiwick  till 
**  the  defendant  renders  such  chattel,  or  at 
''  the  optiou  of  the  plaintiff  that  he  cause  to 
**  be  made  of  the  defendant's  goods  the  as- 
^  <*  sessed  value  of  such  chattel,  provided  that 
'*  the  plaintiff  shall,  either  by  the  same  or 
''  a  separi^te  writ  of  execution,  be  entitled 
"  to  have  made  of  the  defendant's  goods  tlie 
"  damages,  costs  aud  interest  in  such  ac- 
«'  tion.  The  jurisdiction  of  the  Judge  under 
**  Section  78  of  this  Statute  is  solely  appli- 
<'  cable  to  a  cose  where  the  value  is  found, 
<'  so  that  no  order  can  be  made  where  such 
"  value  has  not  been  found.  The  regular 
**  and  legal  finding  of  the  jury  under  Section 
*^  78,  is  a  finding  of  so  much  for  the  value 
''  of  the  thing  detained,  and  so  much  by  way 
^*  of  damages  for  its  detention.  If  the  value 
*'  of  the  chattel  is  not  assessed  by  the  jury, 
**  the  coarse  provided  by  Section  78  is  not 
**  applicable.  The  Court  of  Chancery  has 
**  also  jurisdiction  to  order  a  specific  chattel 
*^  to  be  delivered  up  to  the  person  seeking 
**  to  enforce  his  right  to  it,  where  the  latter 
'*  has  not  fixed  the  price  of  the  article  or  as- 
"  sessed  its  value,  and  thereby  furnished  the 
''  measure  of  his  own  damages." 

And  here  I  mny  notice  that  the  words  of 
Section  191,  Act  VIII  of  18o9|  are  in  stricjt 
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accordauce  with  the  provisions  of  the  English 
Law,  that  a  certain  amount  of  money  should 
be  allowed  as  an  alternative  if  delivery  of  the 
chattel  in  dispute  cannot  be  had.  If  the  goods 
are  caoable  of  delivery,  they  must  be  deliver- 
ed ;  if  they  are  not  capable  of  delivery,  then 
assessed  damages  should  be  paid.  What  Mr. 
Rochfort  asks  is  quite  reasonable.  He  asks 
for  the  delivery  of  the  boats,  and  also  damages 
for  the  boats,  which,  notwithstanding  the  first 
decree  of  the  Court,  have  been  illegally  de- 
tained from  him  up  to  the  present  time,  at 
the  rate  which  had  been  originally  awarded. 

In  page 443,  Addison  on  Torts,  it  is  said: — 
'^  Those  who  take  upon  themselves  to  detain 
**  the  property  of  another  are  answerable  for 
'*  all  the  consequences  that  naturally  result, 
**  in  the  ordinary  course  of  things,  from  the 
**  wrongful  act." 

Considering,  therefore,  the  gross  con- 
tempt exhibited  by  these  defendants  of 
the  order  of  the  Court  by  illegally  detaining 
the  boats,  considering  the  loss  that  has  been 
occasioned  to  the  plaintiff  in  consequence  of 
this  illegal  detention,  and  being  satisfied  that 
the  defendants  persist  in  secreting  and  ille- 
gally detaining  the  boats,  we  are  of  opinion 
that  this  action  for  damages  is  maintainable. 
This  disposes  of  the  first  objection  raised  by 
Baboo  G^pal  Lall. 

It  is  then  argued  by  Baboo  Oopal  Lall 
Mitter  that  we  have  no  jurisdiction  in  this 
case,  inasmuch  as  the  defendant  Kashee 
Nath  is  a  resident  of  Chandernagore,  and 
we  have  no  jurisdiction  over  people  of  that 
place.  Now,  if  such  were  the  case,  and  we 
were  satisfied  that  we  had  no  jurisdiction, 
however  strongly  we  might  be  impressed 
with  the  justice  of  (he  plaintiff's  case,  we 
should  have  to  yield  to  the  objection  and 
dismiss  this  suit.  But  it  is  to  be  observed 
in  the  first  place  that  this  suit  is  only  sup- 
plemental to  the  first  suit,  a  continuation  of 
the  former  suit,  the  plaintiff  seeking  tp 
assert  and  follow  out  the  right  which  be 
asserted  in  the  first  suit,  and  therefore  as  the 
jurisdiction  of  these  Courts  existed  over  the 
subject  matter  in  that  suit,  we  may  hold  that 
jurisdiction  exists  in  this  suit  also. 

Secondly,  from  the  facts  of  this  case,  we 
consider  it  sufficiently  established  that  juris- 
diction exists.  There  can  be  no  doubt  as 
regards  the  defendant  Modhoo  Thakoor,  for 
he  is  a  resident  of  Hooghly,  and  therefore 
subject  to  the  jurisdiction  of  these  Courts. 
With  regard  to  the  defendant  Kashee  Nath, 
'we  have  to  observe  that  he  has  n  house  at 


Sirsa    in    Hooghly   occupied   by   bis  wife, 
family  and  children,  but  it  is  alleged  and  the 
allegation  is  confirmed  by  the  plaintiff  thst 
he  carries  on  business  at  Ciiandernas^ore,  and 
for  that  purpose  he  at  times  resides  there. 
Now  the  question  is  whether  the  defeodtnt 
was  **  dwelling"  at  Hooghly  at  the  time  of 
this  suit.     It  has  been  held  by  Sir  Mordtant 
Wells,  and  subsequently  by  several  aathor- 
ities,  that  the  mere  fact  of  a  person  going  out 
to  another  jurisdiction  for  a  few  days  and 
for  a  temporary  purpose,  is  not  sufficient  to 
make  out  that  he  is  ''dwelling**  in  that  juris- 
diction  so  as  to  take  him  out  of  the  jnrisdictioo 
of  the  Court  within  which  his  home  is  situ- 
ate.    If    the   defendant  went   to   Chander- 
nagore for  a  temporary  purpose,  he  would 
clearly  be  wiihin  our  jurisdiction,  but  it  is 
alleged  that  he  had  gone  there  for  a  perma- 
nent  purpose,   .that   is   to.  say,   to  carry  oa 
trade  there  as  a  broker.     We  think,  how- 
ever, that  for  whatever  purpose  he  may  have 
gone  there,  while  he  has  a  house  at  Hooghly 
where  his  family  resides,   and   there  is  an 
*'  animus  reverUndi,'*  that  family  dwelling 
house  must  be  considered  to  be  his  dwelliug 
place.     He  may  no  doubt  remain  during  the 
day  at  one  house  and  sleep  at  another,  hot 
his  dwelling  place  must  be  taken  to  be  that 
where  his  home  is,  and  his  home  is  where 
his  family  resides. 

In  addition  to  this,  we  have  it  from  the 
evidence  of  the  defendant  himself  that  his 
boats  work  between  the  waters  of  Calcutta 
and  Chandernagore,  and  there  is  no  reason  to 
believe  that  he  lived  permanently  at  Chander- 
nagore, and  did  not  reside  at  Calcutta  for 
the  purpose  of  loading  and  unloading  and 
carrying  on  his  business  by  means  of  the 
boats.  Coupling,  therefore,  these  facts  with 
the  significant  fact  that  the  defendant  has 
a  home  at  Hooghly  where  his  wife,  children 
and  family  reside,  and  which  is  bis  perma- 
nent dwelling  place,  wb  are  of  optoion  that 
we  have  jurisdiction  over  the  defendant 
KmAee  Ni^th. 

There  is  one  more  objection  taken  by 
Baboo  Gopal  Lall.  He  says  that  the  pro- 
ceedings by  the  French  Court  determined 
the  right  to  the  boats,  and  he  pleads  res 
judicata.  Now,  in  the  first  place,  whatever 
bar  there  Was  between  the  parties,  the  same 
ought  to  h^ve  been  pleaded  in  the  first  suit 
and  not  in  this.  The  first  suit  determined 
the  title  of  the  partiea ;  this  suit  is  foonded 
upon  the  decree  in  the  first  suit.  In  the 
second  place,  th^  plea  of  res  judicata^  so  ht 
as  Kashee  Nath  was  concerned^  woiild  not 
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applj,  for  he  was  do  party  to  itk  proceedings 
before  the  French  Coart.  But  I  would  go 
further.  The  Chnadernagore  Court  took 
jarisdictioD  in  this  matter  in  consequence 
of  the  in  formation  given  in  the  Criminal 
Goart  with  regard  to  the  removal  of  the 
boats.  The  simple  question  Was  one  of 
possession  between  Modhoo  Thakooe  on 
one  side  and  the  complainant  <nk.  tlie  <iXh»t, 
and  all  that  the  Chandemagore  Court 
eoald  dhpose  of  would  be.  not  the  pro- 
prietary title,  but  the  possessory  title  in 
Chaodemagore.  I  believe  by  the  French 
lavr  the  present  plaintiff  not  being  an  inhabi- 
tant of  Chandemagore  could  not  sue  the  de- 
fendants there  for  a  declaration  of  his  title. 
The  complaint  was  brought  in  respect  of 
illegal  detention  of  the  boats,  and  the  simple 
qoestion  was  whether  those  boats  were  in 
the  possession  apparently  lawful  of  Modhoo 
Thakoor,  or  not.  I  do  not  think,  therefore, 
that  the  plea  of  res  judicata  can  hold  good. 
For  all  these  reasons,  we  are  of  opinion  that 
the  two  defendants  above  named  have  ille- 
gally detained  the  boats,  and  that  therefore 
the  indemnity  which  the  plaintiff  is  entitled 
to  demand  is  his  proportion  of  the  dally  hire 
of  the  boats. 

The  result  of  our  judgment,  therefore,  is 
that  the  plaintiff  will  be  entitled  to  a  decree 
for  damages  at  the  rate  of  one  rupee  a  day 
for  the  two  boats  from  the  date  of  suit  down 
to  the  date  of  this  decree.  The  total  of 
such  snm  will  be  the  principal  carrying  inter- 
est at  the  race  of  12  per  cent,  per  annum.  If 
the  boats  cannot  be  had  in  execution,  or  in  a 
proper  state,  the  plaintiff  will  not  be  entitled 
to  go  on  suing  from  time  to  time,  but  he 
shall  receive  interest  at  rupees  12  per  cent, 
upon  the  sum  so  awarded. 

In  this  case,  we  regret  to  observe  that 
great  injustice  has  been  done  to  the  plaintiff 
and  that  he  has  suffered  grievous  injury. 
He,  a  poor  man,  had,  by  begging,  got  to- 
gether a  few  rupees  which  be  applied  in 
parchasing  a  share  in  two  boats,  but  of 
which  he  has  been  deprived  by  one  of  the 
most  remorseless  acts  that  have  ever  come 
to  our  notice.  It  will,  therefore,  be  the 
doty  of  this  Court  to  see  that  justice  is 
meted  out  to  the  injured  plaintiff,  and  that 
he  is  reliered  from  the  position  of  penury 
and  beggary  to  which  he  has  been  reduced 
by  the  wicked  and  fraudulent  conduct  of  the 
defendants.  No  Courts  of  justice  are  more 
generous  and  humane  in  their  endeavours  to 
do  justice  than  the  French  Courts  ;  and  I 
bay^  DQ  doubt  that  if  proper  representatiQa 


be  made  to  the  Chandemagore  authorities  to 
aid  the  plaintiff  in  this  matter,  some  redress 
will  be  afforded  to  the  suffering  party.  The 
conduct  of  the  defendants  has  all  throughout 
this  litigation  been  characterized  by  fraud 
and  hard-heartedness.  Their  depositions  be- 
fore this  Court  are  tainted  with  gross  false- 
hood and  perjury.  It  would  have  been  our 
duty  to  have  sent  them  before  the  Criminal 
Courts  had  we  felt  that  those  false  statements 
could  have  been  sufficiently  exposed  so  as 
to  justify  a  conviction.  We  hope  that  the 
harsh  and  remorseless  conduct  with  which 
the  defendants  have  so  lono:  obstructed  the 
plaintiff  in  his  righteous  cause  will  henceforth 
cease.  We  also  hope  that  the  gentlemen 
who  have  so  kindly  assisted  the  plaintiff  in 
this  case  will  see  what  further  can  be  done 
for  their  client,  and  if  they  can  6nd  out,  or 
be  satisfied  about  the  existence  of  the  boats, 
this  Court  will  be  happy  to  lend  its  fullest 
aid  in  restoring  them  to  the  plaintiff,  and  if 
it  be  necessary./ to  apply  to  the  French  autho- 
rities, will  gladly  do  it  to  see  that  the  ends 
of  justice  may  be  fully  attained. 

In  conclusion,  we  have  to  express  our 
thanks  to  Mr.  Bochfort  and  Baboo  Ashoo- 
tosh  Dhur  for  having  kindly  taken  up  the 
plaintiff's  case  and  done  every  thing  that 
could  be  done  in  his  behalf ;  and  also  to 
Baboo  Gropal  Lall  Mitter  for  the  defendant, 
who  has  very  ably  argued  the  case,  making 
all  proper  concessions  and  displaying  as  much 
sympathy  as,  a  counsel  for  the  defence, 
he  could  fairly  show  in  regard  to  the  hard- 
ship of  the  plaintiff's  cause.  The  decree  of 
the  Lower  Appellate  Court  will  be  reversed 
with  all  costs,  and  a  decree  will  be  made 
as  indicated  in  this  judgment. 

Bayley^  J, — I  am  also  of  opinion  that  the 
plaintiff^s  suit  should  be  decreed  in  the 
form  stated  by  Mr.  Justice  Panl,  with  in* 
terest  at  12  per  cent,  per  annum.  I  have 
never  in  my  experience  of  witnesses  seen 
two  such  contrasts  as  the  evidence  of  the 
plaintiff  and  the  defendants  in  this  case 
when  subject  to  the  examination  and  cross* 
examination  by  the  pleaders  and  the  Court. 
The  promptitude,  readiness,  clearness,  and 
evident  absence  of  duplicity  with  which  the 
plaintiff  gave  his  statement  impressed  me 
with  the  conviction  that  he  spoke  the  truth, 
whereas  the  hesitation,  duplicity  and  de- 
meanor and  evasiveness  with  which  the  two 
defendants  Kashee  l^ath  and  Modhoo  Pha^^ 
koor  gave  their  evidence  quite  plainly  show* 
ed  that  their  statements  were  altogether 
false,  that  they  narrated  a  story  made  up 
shortly  before  their  examination.     I  h|i?Q  qq 
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dbabt  that  they  have  groissly  petjuted,  and 
that  their  conduct  ia  such  as  deserves  punish - 
meat  from  a  Criminal  Court  if  it  could  be 
proved. 

Widi   regard   to  the  q^iestiou  of  jurisdic- 
tion, I  also  agree   with   Mr.   Justice   Paul. 
It   is   admitted   that   the  defendant  Kushee 
Nath   has   a   house  at    Hooghly    wliich    is 
occupied  by  his   wife,   family  and   childrlsD. 
It  has  been  held  by  Sir  Barnes  Peacock  that 
''  where  a  man  was  temporarily  imprisoned 
*'  beyond   the   Court's  jurisdiction;  but  had 
**  his  fixed  residence  and  his  wife  and  family 
*^  within  it,  he  was    within    the  jurisdiction 
•*•  of  the  Court."    Again,  "  A  man's  dwell- 
*f  ing  is  prirn^  facie  the  place   where   his 
'*  wife  and  family  reside,   and  if  he  has  a 
**  dwelling  place  in  one  placo  and  occupy  a 
*'  house  and  occasionally  sleep  in  another,  he 
"  will  not  be  a  resident  in   the  latter  place, 
**  for  his  residence  is  his   domicile,  and   his 
**  domicile  is  his  home,  send  his  home  where 
•*  his  family  xeBides."     (Story's  Confli6t   of 
Lhws).      So   that   under  these   authorities, 
wherever  the  defendant  may  have   resided 
fbra    temporary   purpose,   his   "dwelling" 
mast  be  taken  in  this  case  to  be   that   where 
his  family  and  children  live.     In  additibn  to 
this,  it  has  to  be  observed  that  the  defendant 
himself  has  stated  in  his  deposition   that    his 
boats  worked  for  gain  between  Calcutta  and 
Cbandernagore.    I^ow  there  is  no  place  be- 
tween these  two  stations  except   the   watets 
of  the  Hooghly,   and   certainly    below  the 
low  water-mark  the  waters  of  Hooghly  are 
^within  the  jurisdiotion  of  (he  British    terri- 
tory. 

I  quite  agree  with  Mr.  Justice  Paul  thnt 
this  has  been  a  case  of  very  great  hardship 
to  the  plaintiff,  and  that  it  will  be  our  duty 
<to  render  him  every  possible  assistance  to 
wail  himself  of  a  decree  in  the  execution  of 
.which  he  h$0  been  obstinately  opposed  by 
raeort^to  faUe  sales  and  foreign  jorisdic- 
•|i<«f. 


The  6ih  Soptember  1871. 

Present : 

The  Hon'ble  L.  3.  Jackson  and  Dwarkanath 
Mitter,  Judges. 

Brroneons  consent  by  ID^al^eel— Q{M- 
ents'  obHpations—ZMtaiin^nt  ^aod 
—  mwt^9k^e6,  property  —  8«r]^M 
prooeede. 

Case  No.  554  of  1871. 

Special  Appeal  from  a  decision  passed  Ig 
the  Judge  of  Tipperah^  dated  ike  28d 
Fehuary  1871,  affirming  a  decision  of 
the  Subordinate  Judge  of  iJiat  District^ 
dated  the  21th  July  1870. 

Bam  Kant  Chowdhry  (Plaintiff)  AppellaM, 

versus 

Brindabna  Ghnnder  Dost  aod  otiwn 
(Defendants)  Respondessis. 

Mr.  C.  Pijffard  for  Appellant 

Baioo  Kalee  Mohun  D4W  for  BeapoadeiH. 

Where  a  vakeel  upon,  a  mistaken  view  of  tlM  lav 
goes  beyond  i^nd  contravenes  his  instnicdoos,  his  erro- 
neous (Sonsent  cannot  Mod  his  client. 

Where  money  ia  lent  npon  the  setcaritv  of  immon- 
able  property  of  a  nature  Incapable  o^  division,  ani  tht 
mortffageer  on  one  of  the  iontalments  becomtof?  t^M^  ^^^ 
to  sell  the  entire  proper^,  he  does  not  thecdby  lose  all 
lien  over  the  surplus  proceeds. 

Jackson,  J.— The  plaintiff  in  this  cue 
sued  to  recover  from  the  defendants  money 
which  he  alleged  had  been  wrongfully  paid 
under  an  erroneous  order  of  Court  to  the 
defendants,  being  the  surplus  proceeds  of  a 
sale  in  execution,  to  which  the  plaibtltf 
alleged  bimself  to  be  entitled  dnder  the 
following  eircaOistanceb : — 

Plaintiff  lent  to  Greesh  Ghnfcider  Bd^  tad 
others  on  a  bond  specially  registered  the 
sum  of  rupees  16,600  payable  by  iittttl* 
ments  ;  and  by  way  of  security  for  the  doe 
payment  of  this  amount  various  propehiei 
were  pledged  by  the  deed.  On«  of  tike 
instalments  falling  due,  and  bot  being  pail 
the  plaintiff  proceeding  utider  Section  SB  of 
the  fiegistration  Act  obtained  a  decree  fbr 
money  simply,  in  the  year  1867|  and  is 
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ek^tirtdon  of  6ucb  decree  iie  procured  the 
fllftle  Of  t  ponion  of  the  property   already 
ibortgfngied.     IliiB  property  he  himseif  pur- 
^^M,    It  '^dee  liot  appeur  what  preciBe 
proportion  Uie  property  sold  bore   to   the 
iKhote  property   mort<;a^ed.     But  it  seems 
ifast  after  payin^bt  of  the  insUimeni  then 
dde.  ther^^  i'eAiaiaed  a  turpi os    of   about 
1,^50  rupees  to  tibe  hands  of  the  Court.     It 
^ms  that  these  debtors  had  other  liabilities, 
aM  the  defendanteiu  this  suit,  as  well  as  other 
p«^r86us,  had  tMEou  out  execution  against 
tbem.    They  accorcKngly    put    in    attaeh- 
qie^ts,  and  ,t|^J}lied  for  an  allotment   of  the 
bflao^e  ,in   thf  ^ands  of  the  Court,     iThis 
application  was   resisted  by  the  plainCin  on 
toe  express  ground  that  the   confraci  be- 
tween him  and  the  judgment-debtor  reserved 
his  lien   over  the  balance  of  the  purchase 
money  arising  from  the  sale  of  a  portion  of 
the  property    mortgaged  to  him.     In   the 
mean  time;  «  further  instalment  becoming 
doe,  the  plaintiff   again   proceeding  under 
Section  53  obtained* a  secbnd  decree  in  July 
1868,  in  which,  it  appears,  a  declaration  to 
tha  eflCsal  tbltt   plaintiff  should  reftlifo  the 
amount  of  his.  decree  ^froinfthe  mortgaged 
property  was  inserted  ;  and  plaintiff  accord- 
ingly aTaito4  l^^VH^K  ojf  thin  declaration  in 
resisting   the  attempt  of  other  creditors  to 
withdraw  the  bal^noe,  in    the  hands  ^f  the 
Court.     It  appears  that  afiter  this  the  plain- 
tiff's TS^keel^  haying  come  to  ternis  with  the 
Tj^j^el  of  \\\e  other  parties,  consented    that 
tfaere  s^oulU  be  a  ratable  distribution  of  the 
t.urplus   mopey.;  and   accordingly    he   took 
<^ut  a  jotortion,  and  ttie   defendant   also    .took 
out  a  portion  of  the   money  ;  and    it  is  for 
the  recovery  of  the  portion  so  taken  by  the 
defeiylants  that  this  suit  is  brought.     The 
suit  Was  dismissed  by  the  Subordinate  Judge ; 
and  the  District  Judge,  although  he  did  not 
entirely  concur  in  the  opinion  of  the  Court 
of  first   instance,   OOitcUrred  with     him  in 
dismissing  the  suit. 

Mr.  Piffard  appears  for  the  plaintiff  in 
special  appeal,  and  has  afforded  us  consider- 
■M^  asatstanee^  by  the  arguBant  wkieb  be 
addressed  to  us. 

We  have  two  questions  to  consider.  The 
flr$i  is  whether  pUintiff  is  concluded  by 
1^^  ,.^^0D  ,9^  bis  vakeel  in  the  ei^ecution 
proceedings  t  if  the  vakeel  is  entitled  to 
bind  the  plaintiff  by  the  consent  which  he 
giave^  tbeti  manifeetly  a  suit  to  recover  the 
iBOBey*  tiksQ  away  with  kis  consent  cannot 
be  iliaintained. 


We  consider  that  in  this  case  the  vakeel, 
upon  a  misiaken  view  of  Sections  S70,  271, 
Code  of  Civil  Procedure,  went  beyond  and 
indeed  contravened  his  instructions  which 
were  to  maintain  the  plaintiff's  right  to  the 
whole  of  the  money  in  Court,  and  that  hif 
erroneous  consent  ought  not  to  prejudice 
his  client  or  operate  as  a  bar  to  his  bringing 
the  present  suit; 

The  next  question  which  arises  in  this 
case  isy  wheth^i^  the  plaintiff  had  such  a 
lien  on  the  surplus  proceeds  as  to  entitle 
htii  to  recover  it  from  the  hands  of  the 
defendants. 

It  appears  to  us  aftcir  a  full  consideration 
that  he  bad.  The  money  wiis  lent  dpon 
security  of  certain  immoveable  pf^ofterty, 
and  was  to  be  repaid  by  instalments.  It 
might  welt  have  been  that  tbe  prop^Qr 
pledged  should  be  of  such  a  nature  ae  to  be 
incapable  of  division,;  i^nd  that  the  plaintiff 
on  one  of  such  instalments  becoming  due 
wx;>,uld  Uaveto.seU  the  entire  property, 
Could  it  be  said  tbitt  be  would,  by  bHngin^ 
the  entire  mortgaged  property  to  sale  for 
the  recovery  of  one  instalment,  lose  all  lien 
over  the  surplus  proceeds  ?  As6ur6dly  ire 
think  not. 

It  seems  iheii  to  tdake  no  dtffbren'ee  thai 
in  this  case  the  property  was  capable  of 
being  divided.  The  question  as  to  what 
portion  of  the  property  should  be  sold  for 
the  instalment  immediately  due  would  be 
rather  a  question  to  be  considered  as  be- 
tween tlie  mortgagor  and  roortgi^gee  by  the 
Court  execatittg  the  decree,  and  is  not  a 
question  whidi  arises  in  the  present  sui^. 

We  think  ibat  the  orders  passed  in  exeen* 
iion  tnust  be  considered  to  have  been  pro- 
perly made  ;  and  we  are  of  opimen  th*t 
tlie  decree-holder,  having  sold,  as  under  the 
contract  he  was  entitled  to,  a  portioii  of  the 
property  mortgi^ed,  merely  converted  the 
property  o^or  which  he  had  a  lien  into 
money  and  appropriated  such  portion  of 
tb^t  money  as  would  cover  the  cUim  theh 
adjudged  and  due  to  him,  but  thiit  h^  did 
not  thereby  part  with  bis  lieii  Over  the 
remainder  of  such  money  any  more  than  Ife 
parted  with  the  lien  he  bad  over  the  remain* 
der  of  the  property  mortgaged. 

We,  therefore,  think  that  the  decisions  of 
the  Courts  beloW  were  erroneous,  land  that 
plaintiff  was  entitled  to  recover  the  surplus 
proceeds  frcim  the  de&edantSi  with  inierest 
from  this  ^ate  at  6  per  cent. 

The  appeal  will  l)e  allowed  with  costi. 
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The  7ih  September  1871. 

Present : 

The  Hoa'ble  L.  S.  Jackson  and  Dwarkanath 
Hitter,  Judges. 

Damaffes— Valuation— Jnrisdlotion. 

Case  No.  613  of  1871. 

Special  Appeal  from  a  decision^  passed  hy 
the  Judge  of  Moorshedabad,  dated  the 
2Srd  February  1871,  reversing  a  decision 
of  the  Sudder  Moonsiff  of  that  District^ 
dated  the  2lst  November  1870. 

J07  Doorga  Dassee  (Plaintiff)  Appellant, 

versus 

ManickChaDd  Baboo  and  others  (Defend- 
ants) Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Rash  Beharee  Ghose  for  Respondents. 

Indetenniniiu;  tbejnrisdiction  of  the  Ck>art  in  a  suit 
for  damacea,  the  am«ant  claimed,  and  not  that  even- 
tually found  dae,  most  be  taken  as  the  valuation. 

Jackson,  J. — The  plaintiff  in  this  case 
originally  laid  her  suit  at  rupees  600  as 
dnniAges.  The  Moonsiff  upon  trial  found  that 
the  plaintiff  was  entitled  to  damages ;  but 
that  the  amount  thereof  was  only  rapees  305. 
He,  therefore,  gave  the  plaintiff  a  decree  for 
that  amount. 

On  appeal  by  the  defendant,  the  District 
Judge  considers  that  as  the  damages  were 
ultimately  found  to  amount  only  to  rupees 
305,  the  Moonsiff  by  his  own  finding  was 
ousted  of  jurisdiction,  the  case  being  within 
the  cognisance  of  a  Small  Cause  Court  ;  and 
therefore  he  roTerses  the  judgment  arrived 
at  by  the  Moonsiff. 

The  plaintiff  appeals  specially.  It  appears 
quite  clear  that  not  the  amount  eventually 
found  due  as  damages  is  to  determine  the 
jorisdiction  of  the  Court,  but  the  amount 
which  the  plaintiff  claims.  The  plaintiff 
might,  if  she  chose,  have  abandoned  a  por- 
tion of  her  claim  so  as  to  bring  her  suit 
within  the  jurisdiction  of  the  Small  Cause 
Court  ^  but  she  was  not  bound  to  do  so.     If 


the  plaintiff  claims  a  sum  which  it  is  beyood 
the  jurisdiction  of  the  Small  Cadse  Court  to 
take  cognizance  of,  she  is  entitled  to  bring 
her  suit  in  the  ordinary  Civil  Court  having 
jurisdiction  to  entertain  it.  The  special re> 
spondent  before  us  does  not  attempt  to  justiff 
the  judgment  of  the  Judge  ;  but  he  contends 
that  the  special  appeal  ought  to  fail  upon 
other  questions  which  arise  in  the  case.  We 
think  that  as  there  has  been  no  trial  of  the 
case  upon  the  merits,  we  ought  not  to  enter 
into  these  points,  but  that  we  ought  to 
remand  the  case  for  trial. 

The  judgment  of  the  Lower  Appellate 
Court  will  be  set  aaide  and  the  case  remand- 
ed for  trial  npon  the  merits.  Costs  will 
follow  the  result. 


The  7th  September  1871. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 
Mitter,  Judges. 

Oeoree— Jnrtsdiotlon. 

Case  No.  582  of  1871  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Backergunge, 
dated  the  3rd  February  1871,  reversing 
a  decision  of  the  Deputy  Collector  of 
Dukhin  Shabazpore,  dated  the  30th  Sep* 
tember  1870. 

Bukshoollah  Chowdhry    (Plaintiff)  AppeU 
lant, 

versus 

Hur  Chunder  Chund   (Defendant)  Respon* 
dent. 

Baboo  Doorga  Mohun  Doss  for  AppelUnt. 
Baboo  Bykuntnath  Doss  for  Respondent 

It  is  within  the  province  of  a  District  Judge  to  knov, 
and  it  is  his  business  to  declare  if  he  knows,  whethtf  a 
decree,  produced  before  him,  of  a  Court  Irithin  his  dis- 
trict, was  obtained  in  a  proper  Court. 

Jackson,  J.— Thb  objection  taken  in  this 
case  is  that  the  Judge  has  refused  to  rseog* 
nize  the  decree  obtained  by  the  plaintiff  in 
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1863.  He  observes  thai  efu^li  pan^  h  in 
possession  of  a  decree  ;  one  on  tlie  side  of  i  he 
defendaiit  of  1861,  and  the  other  tlie  one 
which  we  have  just  meationed.  The  Jadg^ 
also  observes  that  the  decree  which  the 
defendant  holds  is  one  obtained  in  a  i>ro^>er 
Coort ;  and  the  other,  that  of  the  pliiintiff, 
was  obtained  in  a  Conrt  which  hud  no  jorls- 
diction  to  pass  snch  a  decree.  It  is  contend 
ed  that  he  had  no  evidence  on  whinh  lie 
eonld  come  to  the  conclusion  that  the  decree 
of  1863  was  obtained  in  a  Court  not  having 
jorisdiction  to  make  it ;  and  that  he  has  not 
recorded,  as  a  matter  judicially  noticed,  that 
that  is  80 ;  and  therefore  his  decision  is 
without  legal  foundation. 

It  appears  to  us  that  the  Judge  has  de- 
clared a  matter  which  was  within  his  pro- 
vince to  know,  and  which  it  was  his  business 
to  declare  if  he  knew  it,  namely,  whether 
the  decree  produced  before  him  purporting 
to  be  a  decree  for  rent  of  a  Court  within  his 
district,  wto  obtained  in  a  proper  Court  or 
00 ;  and  the  special  appellant  gives  no 
reason  for  supposing  that  the  declaration  so 
made  by  the  Judge  is  in  fact  wrong. 

We  tkink,  therefore,  that  the  special  ap- 
peal must  fail,  and  the  decision  of  the  Lower 
Appellate  Court  must  be  affirmed  with  costs. 


The  8th  September  1871. 

Preseni : 

The  Hon'ble  J.  P.  Norman,  OffieiaHng 
Chief  Juitiee,  and  the  Hon'ble  H.  V. 
Bajley  and  G.  C  Pan!,  Judges. 

Vattwe  Ohrlstlaas— MarrisiTo^^* 

Reference  to  the  High  Courts  under  Section 
17  Act  IV  of  1869,  by  the  OficiaHng 
Judge  of  Baekergunge,  dated  the  2\$t 
Fehrucary  1871. 

Kriato  Mohun  Christian,  Petitioner^ 

versus 

Anunda,  Respondent. 

The  qneflCion  as  to  the  validity  of  the  marriage  of  Native 
Christian  converts  does  not  depend  on  the  presence  or 
otherwise  of  an  ordained  Minister  of  religion. 

Norman^  C.  /. — This  is  a  case  which 
comes  before  the  Court  for  confirmation  of  a 
de<cree  dissolving  a  marriage  on  the  ground  of 
the  adultery  of  the  wife  who  left  her  hus- 
band's bouse  and   persisted   in  leading  the 


lite  of  a  proAti'ute  noiwiihHrandinj;  r«*(>eared 
nHf  *r\A  on  tliH  iiuiibaud'-*  part  to  reclaim  her. 
The  only  point  is  as  to  the  marriage  which 
was  celebrated  by  Kenaram,  a  teacher  of 
Christian  converts  under  the  Burisal  Baptist 
BlisAionary.  He  says — *<  I  marrie<l  the  parties 
film  It.  10  years  at(o  ill  tli«^  Church  at  Asgor 
Se'i  I  i>i"'»duo.e  «h«  rej^inier  of  Marriages. 
**No.  261.  23rd  May  1861,  is  th«  entry  re- 
**  latiiig  io  fhe  marriage  of  the  i>etitioner  and 
"  respondent.  Tlie  entry  o^  the  marriage,  the 
*'  signatures  of  the  parties  and  witnesses  are 
'*  all  in  my  handwriting.  I  lind  verbal  an* 
**  thority  from  Mr  Page,  then  in  charge  of  the 
"  Burisal  Mission,  to  marry,  baptize  and  ad- 
'*  mit  converts.  I  used  to  perform  these 
'*  ceremonies  for  about  ten  years  up  to  the 
**  passing  of  the  new  Act.  I  have  no  powers 
**  under  the  present  Act  and  do  not  perform 
'*  marriages.  The  ceremony  performed  waa 
<<  to  cause  the  persons  to  be  married  ;  to  de- 
**  dare  in  the  presence  of  witnesses  that  they 
'*  took  each  other  in  marriage  and  promised 
*'  to  cherish,  ^tc,  each  other  during  life.  I 
'*  then  joined  their  hands  and  repeated  the 
*'  words  '  Whom  Grod  hath  joined  together, 
^*  let  no  man  put  asunder.'  ** 

According  to  the  general  law  of  all  Chris* 
tendom  a  contract  **  per  verba  de  proesenti'* 
where  the  parties  in  the  presence  of  wit- 
nesses solemnly  declare  that  they  take  each 
other  in  marriage,  followed  by  co-habitation » 
is  deemed  an  actual  marriage.  That  law 
has  been  more  or  less  qualified  in  different 
countries  by  legislation.  It  haa  been  quali- 
fied in  England. 

But  I  think  it  must  be  considered  aa 
clear  that  the  Commou  Law  of  England 
based  on  an  Institute  of  an  Anglo-I^xon 
King  requiring  the  presence  of  an  ordained 
priest  to  celebrate  a  marriage  has  never  been 
introduced  into  the  Mofussil,  and  therefore 
that  the  question  as  to  the  validity  of  the 
marriage  of  native  Christian  converts  does 
not  depend  on  the  presence  or  otherwise  of 
an  ordained  Minister  of  religion. 

In  Maclean  versus  Cristall,  Perry's  Ori- 
ental Cases,  page  75,  it  was  held  that  the 
presence  of  a  priest  in  holy  orders  was  not 
essential  to  constitute  a  valid  marriage  even 
between  two  European  British  subjects  at 
the  city  of  Surac  in  India.  See  also  Latour 
versus  Teesdale,  8  Taunton,  page  830. 

In  the  present  case,  all  difficulty  is  remov- 
ed by  the  10th  Section  of  the  Indian  Mar- 
riage Act  V  of  1866,  which  enacts  that  "  ail 
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*^  iMirr}ftir»»  wlikh  ahftU  have  been  •olemoised 
'*  in  IfMiin  before  |be  conuvenuemeiit  ef  ibU 
**  Aec  by  penofift*  who  bav«  not  recebroi 
*'  £fVYSc<ypn)AordlniHioii-«r  who  hAve  BOtotbev- 
*4  wiee  reeeWc^  express  fiatboriiy  to  Miem* 
**  ni«e  84ioh  murmgeB  nn<|er  AxHa  of  Pn^lii- 
^^ment  or  Acts  of  ihaGovernor-Q-enpr»lin 
•♦Ooooeii  ebaU,  if  not  other  wise  invalid,  be 
'<  deemed  valid  to  all  inleilte^ud  pilrfioaeB." 

We  have  read  ihe  evid^'oce  and  are  ealis- 
fled  that  the  decree  ditsolving  tbe  ■tarjiage 
«iigbi  to  be  eouflrroeiir 

Bmyleyn  J^-^l  am  of  opinion  thai  on  the 
evidence  OB  tlie  I pford,  the  decr<»e  of  .the 
Jadge  of  Barkercrutige  difleolving,  tbe  notitr- 
jviage  ougbt  to  be  confirmedk 

Paul^  J' — I  conoar  in  coi^fiiming  tbe  de- 
cree  paseed   in   tliis    eante  diseolviog  the 
rriage  of  the  parties. 


The  9th  Septeiriber  1871. 

FfdMnt: 

Thefion'bleJ  V.lXormhB,  Offlcimting  Chief 
JpHie%  aji^d  .tbe.Boo'hleJDVar^aD^th  Mit- 

Oo^Brrt->op4ration    Bight  el  Mdt, 

Bef^nnoe  t»  the  HighComrtby  the  Offi^at- 
im§  Judge  of  fh^  Small  Cq^s^  Qourt  qt 
Jtidt^pqre,  daud  ^  l^h  May,  1871. 

Elten  Victoria  Hughei,  Plaintiff) 

vernut 
Ai^ur  John  Hbghes,  Defendant. 

A  ivit  it  not  maintftinable  hj  a  wife  for  an  alloimice 
from  her  BoBbaod  on  an  affreement,  fbr  which  the  sole 
etfosi^i^tion  is  a  utipillatlon  that  the  wlfift  is*  not  to 
aomaMmicate  with  or  molest  her  huaband,  soeh  etipnla* 
tiou  failinir  within  the  fceneral  mle  that  a  deed  of  sepa- 
ration ent&ed  mto  by  hdsband  and  wife  witboat  the 
inOer^witlon  of  tmetees  is  Yoid. 

Norman^  C,  J, — This  is  a  suit  by  Mrs. 
E.  y.  Hughes  agaiust  Arthur  J.  flushes, 
her  bupbMid,  for  one  month's  allowance^ 
rqpecs  1^0,  nnder  the  following  agreeroeut; — 


'^  MemoraftdDm  of  agreement  entered  into 
<*  bet«v«ieii  Arthur  Joli^  H^ighafk.  %h4  E»U«s 
^VViotoria  Hughes  on  the  Ifth^  f  eb|4i$rj 
«  18Tlv 

**  1.  The  said  Arthur  John  Qnghes  agreei 
"to  pay  op  or  before  the  15th  of  BTefj 
**  month  to  the  credit  of  the  said  EH  en  Vic- 
**  toria  tlu<;l^68  into  i^ny  hank  which  may  h^ 
"  selected  hy  heir  the  sum  o|  rupees  one  hiui- 
"cJrQd  and  fifty  only. 

^S.  The  said  Ellen  Victoriar  HugliM 
^  does  hereby  covenant  aad  agsee  Ih^t  ss 
"  long  AS  she  receives  mainienanca  at  tke 
**  pate  aforesaid  fVom  the  saM  Arthnr  Jabn 
"  Hughes,  she  will  net  commnnicaie 
"  with,  and  molest  him  in  any  way,  and  she 
*•  furiljer  nndertnkes  jiot  to  run  intode6t,  apd 
<<  to  be  responsible  for,  ill  debts  ^ntraci^ 
"by  her.'^ 

Both  psrtief  ar^  Enrofiei^n  Bi4thh  sub- 
^ts.  ,  The  Officiating  ^dge  of  the  SmiJl 
Cause  Court  of  Midnapore,  Mboo  JtliJoo 
ITath  Bfnlftc):,  dismis^d  this  salt  iDhjeet  m 
the  opluton  of  thiT?  C^urt.    .  / 

We  are  of  Qpinioii  tht^t  th^  enit  CAonei  be 
mi«ntalse4.;-;T^.ot  on  i\m  igi^iion  of  feim 
^e^ausi^  we  <}<)  J^i  donbt  thf^^^  *PO  ^oqj^ 
of  this  country  a  married  woman  is  compe- 
tent to  maintain -a.  suit,  if  she  has  a  caose 
of  action  : — but  on  the  broad  ground  that 
no  suit  is  maintaiaoU^  on. the  agreement  by 
Arthur  J.  Hughes  to  pay  to  his  wife  rapeet 
150  a  month. 

Tlie  principal,  and  in  point  of  law  the 
sohr,  consideration  for  tbnt  agreement  ap- 
pears to  be  the  stipulation  that  the  wife  if 
not  to  comtppnicate  with  or  ipoleit  ber 
husband, — a  provision  the  object  of  which 
issifnpJy  ^0  provide  for  ^oi^tinued  separK- 
liop^  apd  the  ces^atipn  of  itll  connpoial 
inlerq^nrse,  whic)i  ifken  by  itseli  is  ^Atrary 
to  public  policy.  The,  stipulatiou  hlAi 
within  the  general  rule  stated  by  Story  that 
a  deed  o^  separation  entered  inlo  by  hus- 
band and  wife  without  the  intervention  of 
trustees  is  void.  In  deciding  tliis,  we  do 
not  desire  to  be  understppd.  m^  saying  that 
if  for  a  good  consideration — as,  for  instance, 
the  wife  relinquishing  her  equity  to  S  wltie- 
ment,  or  as  a  conf^prppai^  of  i|i)  inli^li^^ 
suit  for  judicial  separation,  t^  i^yoid  Pf^i^ 
scandal — a  husband  wer^  toagl^eo  totM^it 
wife  an  annqity  t^e  wife  flight  nof  f0m!^ 
her  right  by  ^.  suit  in  h  Mofose^l  Qborf  Ja 
this  country. 
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The  lUb  September  1871. 

Present  ; 

The   Hou'ble  L.  S.  JatlE^bn  and  A.  G.  Mac- 
pheraoD,  Judges. 

Time  for  pajrment— Foreclosure. 

Case  No.  114  of  1871. 

He^trr  Appeal  from  a  decision  passed  by 
ike  Subordinate  Judge  of  Sarun,  dated 
ihe27thJiibPum'^mU 

Gaoga  Perthad  Roy  and  others  (Defendants) 
Ajyp^g/taiits, 

versus 

Bibee  Enajret  Zahera  and  others  (Plaintiffs) 
Respondents. 

Bahoos    Unnoda    Per  shad    Banerjee   and 
MokeshC&under  C^oti7(/Ai^  for  Appellants. 

Mr.  R.  T.  Allan  And  Baboos  Huree  Mohun 
Chueherbutty  ktidL  )RU^)i6obuns  Sahoy  for 
Respondents* 

In  tn  asafractnary  mortgage  where  there  is  no  sti- 
pulation for  interest,  the  mortgagee  is  not  entitled  to  it 
tliailn<nat#iiv  in  Bra  ^f  aibBKest. 

The  effect  of  a  stlpnlation  as  to  re -payment  at  a 
ipeeifiai  f^0!^  is.torientme  ih4  Imlf^^a^e^tf  teliliinded, 
to  foredose  at  that  time  in  the  erent  of  re-payment 
not  being  then  made. 

Jaekson^  J. — ^This  appears  to  me  to  be 
tviMPfflaiii  ease. 

mte  ihiioMtot  of  fh«  ptaih^rffs,  in  the  year 
1926^  jn9ift9iig«l  m  frantioiMd  vhuro  of  tVe 
pipi^^s,  in  4he,  district  of  Saran  to  ilie 
ancestor  of  tlie  dejfendants  in  consideration 
of  a  loiAi-df  5^Q0^&ibck  rtip/^ed. 

'Shp  ^contract  :bet«reen  tile  (Arties,  which 
]fasTed99fd  ,to.mitif^,  eonUins  ne  stipiik* 
.^ioB  for  jntarejst,  hot  it  was  agreed  4hat  the 

Srittci^  i^ount  should  be  repayable  on  a 
ate .  mei^tionedk ;  pamdj,  by  the  end  of 
Bhadro  1259,  in  de&olt  of  whkh  the  sale 
waa  \o  .beooo>e>  abaoltt  te. 

T?he  iamteytft  "Was  not  repaid  wilhin  the 
pefrbd  spie<iifi6d»  But  Ihe  wife  of  liie  mort- 

Kgorin  the  yejir  1861  brought  a  suit  in 
}^L  '  i  8^*^^*  *o  recover  possession 
^2^^^^^^J^^^^  !^f ^^7  fiom  \f7  way  of 
priocipal,  on  Che  allegation .  that  ^  the  Mort- 
gagee had  derived  from  the  property  in  his 
f'm5"Ti  lypfi^B  egiMvalent  to  the  entire 
J»£^J^%P»Jinci^^l  tbgjEjtker  ,with  interest 
It  ^7  (ter  oeht.  per  annum.    This  suit  was 


dismissed  in  the  year  1868  by  the  Principal 
Sudder  Ame^n. 

The  roottffAgee  aobsequetitly,  on  the  Hfch 
March  1866,  presented  a  petition  of  fore- 
closure, and  on  the  28tb  November  of  the 
same  year  presented  a  further  petitlop  re- 
citing that  by  agreement  between  the  parties 
the  term  of  grace  Was  Turiher  extended  to 
6hadro  1275,  and  that  on  pAyment  of  the 
sum  stipulated  in  the  bond  within  that  time, 
the  tnortgagor  would  be  entitled  to  recover 
possession  of  the  property.  The  mortgagof 
has  now  paid  into  Court  a  sum  (in  Com- 
pany's Rupees)  of  5,350-9-7  being  the  ^<Uil- 
valeut  of  ihe  5,000  sicca  rupees  origlnlinyi 
and  claims  possession  of  the  property. 

The  defendants,  the  mortgagees,  in  their 
written  statement  alleged  that  they  were  en- 
titled to  a  large  sura,  namely,  5,342  rupees, 
as  unliquiidated  interest,  and  claimed  to  re- 
tain the  property  until  that  amount  was 
paid. 

The  Subordinate  Judge  who  tried  the 
suit  was  of  opinion  that  by  the  eontraot 
between  the  parties,  the  usufruct  was. to  be 
taken  by  the  mortgagee  in  lieu  of  interest, 
and  that  the  plain  tiffs  were  entitled  to.  re- 
cover possession  of  the  property  on  payment 
of  the  bare  principal,  Bud  he  ga^e  a  decree 
accordingly. 

The  defendants  have  come  up  in  appeal, 
and  thiay  contend  that  inasmuch  as  the 
ooutract  between  the  patties  was  not  carried 
out  in  preoisis  accordance  with  its  terms, 
that  is  to  t say,  the  amount  of  principal  had 
noit  been  repaid  within  the  date  originally 
Stipulated,  namely,  the  etid  of  Bbadro  1259, 
the  plaintiffs  eould  only  be  entitled  to  pes- 
ses^oti  of  the  property  after  an  account 
taken  oA  the  basis  of  the  nsortgagee  being 
entitled  to  interest  at  12  per  ctet.  upon  the 
principal;  and  that  unless  it  was  showh  that 
the  \isofruct  anoiiated  to  more  Umiu  such 
interest,  the  mortgage  would  subsist. 

It  appears  to  Vne  there  is  no  ground  for 
this  col^entlbn.  We  are  fefen^ed  to  the 
case  of  Forbes  agfeiinst  A meeroonnissa  Be- 
gum in  X  Moore's  Indian  Appeals,  page  340,* 
and  to  the  case  of  Shah  Milkhun  La)l  ajraihst 
iK^Oo  ^ree  Kkhen  Singh  in  XII  Moore's 
ril9itfn  Appeals,  page  I59.'|'  The  case  of 
Shah  Mukhun  Lall  differs  entirely  from  fiiie 
present.  In  that  case,  the  plaintiff,  on  pay- 
ment of  a  ^tim  of  itioney  from  the  defendant 
on  the  be^sui'ity  of  immoveable  property,  had 

•  6  W.  R.,  P.  C.,  p.  47. 
t  11  W.  R,  P.  C,  p,  rt. 
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given  ft  lease  of  that  property  for  20  years  ; 
and  he  brought  his  suit  in  order  to  recover 
possession  of  the  property  before  the  expira- 
tion of  the  20  years.  The  Judicial  Com- 
mittee of  the  Privy  Council  held  that  as  the 
plaintiff  sought  to  set  aside  his  contract,  he 
could  only  recover  possession  of  the  proper- 
ty  on  equitable  terms,  and  therefore  ordered 
that  he  should  pay  interest  at  the  rate  of  12 
per  cent,  instead  of  9  per  cent.,  the  rate  sti- 
pulated in  the  bond.  The  case  of  Forbes 
against  Ameeroonnissa  Begum  does  not  ap- 
pear to  me  to  affect  the  case  at  all. 

In  the  present  case,  however,  there  is  no 
stipulation  for  interest.  The  ordinary  un- 
derstanding in  these  agreements  is  that 
where  there  is  no  stipulation  for  interest, 
the  mortgagee  is  not  entitled  to  interest,  but 
that  the  usufruct  goes  in  lieu  of  interest. 
The  effect  of  the  stipulation  as  to  re-pay- 
roent  in  Bbadro  1859  was,  it  seems  to  me, 
that  the  mortgagee,  if  he  was  so  minded, 
would  have  been  entitled  to  foreclose  his 
mortgage  at  that  time.  He  did  not  choose 
to  do  so,  and  thought  it  for  his  interest  to 
hold  on  the  property  ;  and  upon  his  finally 
issuing  the  notice,  the  plaintiff  has  come  in 
and  done  that  which  he  was  bound  to  do^ 
namely,  paid  into  Court  and  tendered  the 
amount  of  the  principal  advanced. 

There  is  a  point  in  the  case,  namely,  that 
ID  the  previous  suit  by  Mussarout  Buhman 
she  had  herself  declared  that  interest  would 
be  payable  at  the  rate  of  1  per  cent,  per 
mensem.  But  that  arose  under  these  cir- 
cumstances. In  that  suit  the  plaintiff 
sought  to  recover  possession  of  the  property 
without  payment  of  the  principal,  alleging 
that  the  usufruct  of  the  property  had  at  that 
time  covered  both  principal  and  any  rea- 
sonable interest,  which  she  fixed  at  12  per 
cent,  the  usual  rate  of  interest  allowed  by 
the  Courts.  That  suit  was  dismissed,  and 
the  mere  suggestion  there  made  of  account- 
ing at  the  rate  of  12  per  cent,  will  not  affect 
the  contract  between  the  parties. 

Under  these  circumstances,  it  appears  to 
me  that  the  Court  below  was  perfectly  right 
in  giving  the  plaintiff  a  decree,  and  this  ap- 
peal must  be  dismissed  with  costs. 

Macpherson,  J, — I  concur.  There  is  no 
ground  whatever  for  the  contention  that  the 
plaintiff  has  been  foreclosed  because  interest 
at  12  per  cent,  was  not  deposited  in  addition 
to  the  principal. 


The  12th  September  1871. 
Present : 

The    Hon'ble    L.   S.  Jackson   and  A.  6. 
Macpherson,  Judges. 

Minor's  estate— UabUlty  of  mardisn. 

CaseNo.  664of  1871. 

Special  Appeal  from  a  decision  passed  bjf 
the  Judge  of  Bhaugulpore^  dated  the 
iTth  April  1871,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  17 th  January/  1870. 

Gireewur  Singh  and  another  (Plaintiffi) 
Appellants^ 

versus 

Muddun  Lall  Doss  (Defendant)  Respondent. 

Mr.  R.  E.  Ttoidaie  for  Appellants. 

Baboo  Gopal  Lall  Mitter  for  Bespondent. 

Where  ad  act  done  by  a  guardian  is  one  ariaiiif 
natondljT  out  of  the  managemeHt  of  the  minor'a  estate, 
and  especiaUy  where  it  is  coacarred  in  by  other  oo« 
sharers  of  the  same  property,  the  liability  for  such  act 
attaches  not  to  the  guardian,  but  to  the  estate. 

Jachson,  J. — No  doubt  the  decision  of  the 
Lower  Appellate  Court  might  have  plaeed 
the  questions  which  arose  in  this  case  in  a 
somewhat  clearer  light  than  they  have  been 
placed  ;  but  it  does  not  appear  to  me  that 
the  plaintiff  has  suffered  any  injustice  by  the 
result  of  the  suit,  or  that  we  are  required  in 
the  interests  of  justice  to  disturb  the  deci- 
sion in  which  both  Courts  have  concurred. 

The  suit  was  to  set  aside  the  sale  bj  the 
plaintiff's  mother  of  a  fractional  share  in  a 
certain  property  which  the  plaintiff  bad 
inherited  from  his  father. 

It  appears  that  a  decree  had  been  given 
against    the  mother,  acting  as  a  gasrdias 
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npoD  tt  suit  for  wassilat  by  a  person  who 
had  purchased  a  7  annas  share  of  this  pro- 
perty, and  in  execation  of  the  decree  the 
share  of  the  minor  had  been  attached  and 
ira»  about  to  be  sold,  when  the  mother,  not 
describing  herself  as  the  guardian  of  the 
minor,  but  as  the  widow  of  the  late  owner, 
conveyed  away  the  minor's  share  ;  and  it  is 
this  sale  which  the  minor  seeks  to  set  aside. 

The  defendant,  however,  alleged  that  the 
sale  had  been  made  by  the  widow  as 
guardian  ;  that  the  decree  and  the  Jiability 
were  such  as  would  affect  the  minor  ;  and 
that,  moreover,  the  mother  had  received  and 
the  plaintiff  was  now  in  the  enjoyment  of 
the  mokupruree  of  100  beegahs,  being  part 
of  this  estate,  at  a  mere  nominal  rent,  which 
was  a  part  of  the  consideration  for  which 
she  consented  to' the  sale  of  the  share. 

Now  this  part  of  the  case  was  altogether 
suppressed  by  the  plaintiff ;  and  the  Courts 
b^lpw,  having  gone  into  the  case,  appear  to 
have  come  to  the  conclusion  that  the  defend- 
ant's allegations  are  in  substance  true. 

In  considering  whether  a  minor  is   bound 
by  a  decree  against  his  guardian,  the  nature 
of  the  act  committed  by  the  guardian   which 
led  to  the  decree  against  her  would  have  to 
be  taken   into  consideration.     If  she    had 
gone  out  of  her  way  to  do  a  wrongful  act — 
an  net  which  did  not  properly  arise  out  of 
her  management  of  the  minor's  property, — 
probably  she  would  be   personally  liable  and 
the  minor  would  not  be  bound.     But  where 
the  act  done  is  one  arising  naturally  out  of 
the  management  of  the   minor's   estate,  and 
especially  where  it  is  concurred  in  by  other 
eo-sharers  of  the  same  property,  there  seems 
to  be  no  reason  why  the  liability  should  be 
declared  to  be  that  of  the  guardian   and   not 
of  the  estate  which  she  is  managing.     Taking 
into  consideration   also   the   fact  that    the 
plaintiff  is  in  possession  of  part  of  the  con- 
sideration which  the  mother  received,  and 
that  be  has  hot  either  mentioned  this  matter 
or  showed  ahy  disposition  to  give  up  that 
benefit,  I  consider  that  not  having  disclosed 
the  whole   of  the   facts    which    the   Court 
would  have  to  be  acquainted  with  before  it 
could  do  justice  between  the  parties,  he  is 
not  entitled  to  the  relief  he  claims.     It  seems 
to  me,  therefore,  that  the  decision  of  the 
Court  below  is  in  substance  correct. 

The  appeal  will  be  dismissed   with   costs. 

Stacpkehoh,  J.—l  concur. 


The  13th  September  1871. 

Present : 

The    Hon'ble    J.   P.    Norman,      Offieiaiing 
Chief  JiMtice. 

Ooart  Fees'  Act,  1870— Stamps— Ziet- 
ters  of  administration. 

Case  referred  to  the  Chief  Justice  by  Mr. 
R.  Belchambers,  Taxing  Officer  of  the 
High  Court,  under  Section  5  of  the  Court 
Fees'  Act,  1870. 

In  the  goods  of  Lieutenant-Generai  Peter 
Innes,  deceased. 

When  letters  of  administration  are  granted  in  re- 
spect of  property  which  is  subject  to  a  mortgage,  the 
value  of  the  property  for  the  purposes  of  estimating  the 
ad  valorem  duty  payable  under  the  Court  Fees*  Act, 
1870,  is  the  value  of  that  with  which  the  Administrator 
is  to  deal,  viz.,  the  value  of  the  entire  property  less  the 
amount  of  the  incumbrance. 

Where  an  ad  valorem  stamp  duty  had  been  paid  on 
a  portion  of  the  property  of  the  testator  under  letters  of 
administration  which  were  valid  until  revoked,  it  was 
held  that  in  determining  the  stamp  to  be  affixed  to  new 
letters  of  administration  to  be  granted,  credit  should  be 
given  for  the  amount  of  duty  which  had  been  already 
paid  and  such  duty  was  not  payable  a  second  time. 

Reference.— Os  9th  June  last,  letters  of 
administration  of  the  property  and  credits  of 
Lieutenaut-Geueral  Peter  Innes,  deceased, 
were  granted  by  the  Judge  of  Simla  to  the 
Secretary  of  the  Simla  Bank  Corporation 
as  to  a  creditor,  without  notice  to  the  Ad- 
ministrator General,  who,  under.  Section  15 
of  the  Administrator  GeneraPs  Act,  1867, 
is  entitled  to  letters  of  administration  iu 
preference  to  **  a  creditor,  or  legatee  other 
than  an  universal  legatee,  or  a  friend  of  the 
deceased." 

It  would  seem  that  the  property  in  res- 
pect of  which  the  letters  of  administration 
were  granted  was  taken  to  be  of  the  value 
of  rupees  10,000,  for  it  was  on  that  amount 
that  the  ad  valorem  fee  of  two  per  centum, 
prescribed  by  Clause  11  Schedule  1  of  the 
Court  Fees'  Act,  was  paid. 

On  22nd  August  last,  the  Judge  of  Simla, 
on  the  application  of  the  Administrator 
General,  cancelled  the  letters  of  administra- 
tion so  granted  by  him  to  the  Secretary  of 
the  Simla  Bank,  subject  to  the  cosis.  includ- 
ing the  ad  valorem  (ee  of  rupees  200,  being 
paid  out  of  the  assets  of  the  deceased. 

The  property  of  the  deceased  is  estimated 
by  the  Administrator  Generiii  to  be  of  th« 
value  of  rupees  200,000  ;  but,  as  stated  by 
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him,  <*  thiVQ  are  mortgages,  charges,  and  in- 
oumbrances  tothe  amotmtof  rdpeM  1,53,000 
aod  upwards." 

The  Administrator  General,  whQ  htf,  do]v 
obtained  from  this  Coon  letters  olf  aaminis- 
tratioo  of  the  property  and  credits  of  the 
deceased,  submits  that  he  is  liable  to  pay 
probate  duty  in  respect  otoly  of  the  differ- 
ence between  the  above  two  sums  of^  rupees 
200,000  and  rupees  1,53,000,  and  that  the 
amount  payable  as  probate  dqty  should  be 
reduced  by  rupees  20Q,  tha^  sum  hfivipg  be^ 
already  paid  in  respect  of  the  forme^r  l^ttei[s 
of  administration. 

Under  the  English  Stamp  Act,  55  Gep. 
Ill,  G.  184,  probate  duty  is  payable  on  the 
value  of  the  estatfe  aud  etfects  of  the  de- 
ceased, ''  witliout  deducting  anything  oi^ 
account  of  the  debts  due  aad  owing  fcom 
the  deceased."  It  is  not  until  th6  debts 
have  been  actually  paid  that  t^e  return  oi*  ^ 
stamp  duty  on  th^  amount  of  the  paid-tip 
debts  may  be  claimed  under  the  prov^i<ipLS 
of  Section  23  of  6  and  6  Vict.  &  79. 

The  Court  Fees'  Act,  like  the  English 
Stamp  Act,  coataios  no  provisiqii  under 
wjiich  the  payment  of  probate  duty  may  be 
exempted  on  account  of  debts  in  anticlptt- 
lion  of  the  debt^  being  ]i>aid ;  nor  does  it 
contain  any  provision  fpr  the  return  of  stamp 
duty  similar  to  that  in  Section  ^  of  IF  and 
6  Vict.  C.  79. 

As  to  the  sum  of  rupees  200  paid  in  respect 
of  the  former  letters  of  administration,  that 
should,  I  think,  be  treated  as  a  payraeui  in 
part  of  the  ad  valorem  fee  payable  under, 
tlie  Court  Fees'  Act,  and  credit  should  he 
allowed  for  such  payment.  But  bbth  this 
and  the  other  question  submitted  by  the 
Administrator  General  are  referred  fat  the 
final  determination  of  the  Honorable  the 
Chief  Justice. 

Opinion  of  the  Chief  Justice : — 

I  am  of  opinion  that  when  letters  of  ad- 
ministration are  granted  in  respect  of  pro- 
perty which  is  subject  to  a  mortgage,  the 
value  of  the  property  for  the  purposes  of 
estimating  the  ad  valorem  duty  payable 
under  the  Court  Fees'  Act,  1870,  is  the 
value  of  that  with  which  the  Administrator 
is  to  deal,  vii.,  the  value  of  the  entire  pro- 
perty, less  the  amount  of  the  ineumbranee. 

On  the  second  question,  I  think  that  the 
Government  having  received  the  ad  valorem 
duty  OA  t^  portion  of  tho.  property,  midep 


letl^s.  of  a^qlni^^rii^u  w^iifA  iVfQS  ,r^., 
ui^l^  r^v9lW»  BttPb  pflf  vqhr/^  i^\^,  h  "rt. 
p^al^te  a  s^opd  ti^f^i^a.  I  ihi|>fc  tfj^i^  (hi 
le^Jprq  of  adipi^iat^tfpi^  t9  (ha  A4f9ifH^ir 
tor  G^oei:^  pb9tuld  re^jte  the  ^m^i  g^lfc 
apd  the  (act  of  tfiQ  najmef^t  of  ftiu^p  ^ 
th^reoii,  an^i^I^^  orj^dit  a^ul4>^^  ^)^^,  (w 
tb^  paym^ent  of  rupeep  200  ^4  ^?«^P^  <i?fi^ 
on  the  tqiif^t  let>ei:a>  4ftfl5p^«i|i,tjj|, 
stamp  to  be  affixed  to  those  now  granted. 


T^l3thS€(ptei«||^.I§^l, 

Preiem : 

th^  Hou'bl^  F.  B.  Eemp.^ql  F.  Ai*  Qk^m^ 
Ju4§Ui 

In  the  msttor  of 
^M  KwtuTum  (PW«ti9>  FtliH^Mt^ 

Bam  Tarnn  Koondoo  (Defendant)  OppotiU 
Patty.  •  ^  ^ 

tiiioni9r. 
No  one  fdt  OppoBiie  |^(irfj)r«. 
▲  Gasusht*  b#14^l  a  wntten  aathittlt|(  6«i  bll 


tier;  ^tibifld  t>4  Adtoftt^d  _  , 

dfsueh  ^tffploj^  iHChia  th^Mekiyiii^ 
AotVWCftO.)  W^  ^^ 

This  is  an  application  on  the  piH  of  ] 
LallKbtfurma,  ft  Gomaijhu,  whd'kiMt^  i 
be  btoiight  a  suit  for  rent  on  behaff  '6f  . 
eEi^t)loyer  and  tbat  bbth  ihe  Courts  bel6w 
have  declined  jurisclietion'  on  tii^  9^^4 
that  the  suit  must  be  brought^  not  in  ua 
name  of  the  Gomashta^  but  in  the  name  V 
the  employer.  Under  Section  H  of  tiMi'new 
Rent  Act,  Act  Vlll  of  166^,  eveiy  JJ'm^ 
0^  GoDfiashta  specialty  aUtjiori^ed  sbf^L  f&r, 
the  purposes  of  kil  suits  f6r  any  ot  the'eiii^ 
ofaetioti  ndentioned  in  Sections  27,  SflL  ^ 
and  80  of  this  Act,  b^  \dinitied  aathe^  re- 
cognized agent  of  such  emploj^er  Witbi^  this 
meaning  of  Section  lA  Act  Vjll  of  iSCidJ 
Now  this  being  a  suit  for  rent^  it  fell  nnd^ 
Section  z9  and  therieifor^  Section  dS.  ia  ap- 
plicable. It  has  been  held  that  np  ^^^i 
can  act  unless  he  holds  k  written  siiilhorf^ 
from  the  hands, of  his  employer.  In  this  qiie 
the'Gomkshta  doeJB  bold  authority.  'l2  Us 
also  been  held  that  a  Gpmaiib^,  ^BRtlflti  ^ 
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••  hifl  own  Qame  but  must  «oe  in  the  mmao 
«f  hii  employer.  On  turniog-  to  tbe  copy 
of  the  pkiat  which  has  been  read  to  lie,  we 
fiud  that  the  Gofluwhtii  did  sue  in  the  name 
«mI  od  behalf  of  his  empfoyer. 

We  therefore  think  that  both  the  Courts 
were  wrong  in  declining  jarisdietion^  and  we 
direct  them  to  try  tlie  case. 


The  Idth  September  1871. 

Present : 

The  Hon^ble  L.  S.  Jackson  and  A.  G.  Mac- 
phersooy  Judges. 

VrsosKer  under  Act  ZXr(a.  C.)  1870— 
Aa-bearinff  —  JnrUOiotton  —  Seetton 
j»8  Aet  X.  1899. 

In   the  matter  of 

Wooma  Cham  Moojoomdar,  Petitioner^ 

versus 

Chaader  Kant  Roy  Chowdhry,  Opposite 
Forty. 

Balboo  Anund  Chunder    Ghossal  for  Peti* 
tioner. 

Bmkoos  Bask  Beharee  Gkose  and  Bhowanee 
Churm  Outt  for  Opposite  Party. 

Where  a.  soit  in  which  a  decree  has  been  passed  by  a 
Bepaty  Collector  Is  transferred  to  a  Moonnfi*s  Conit 
■nder  Aet  lU  <B.  C.)  1870,  an  apBlieatiua  for  re-hear- 
ioff  nnder  Section  58  Act  X  of  1859  can  only  be  heard 
by  the  Moonfllff. 

Mmepherton  and  Ainslie^  J.  J.,  passed  the 
/Mamng  order  an  the  Zlst  July  1871. 

Biacphersan^  J, — ^Thb  petition  may  have 
a  rule  calling  upon  that  opposite  party  to 
show  cause  within  eight  days  after  the  ser- 
nice  of  the  rule  why  the  order  of  the  Col- 
lector,  dated  the  9th  of  May  last,  should  not 
be  set  aside  on  the  ground  that  it  was  made 
withoot  jurisdiction. 

The  reason  why  we  think  that  the  peti« 
tioner  is  entitled  to  the  rale  is  that  it 
appears  to  us  that  the  whole  of  the  proceed- 
ings both'  before  the  Collector  and  the 
Deputy  Collector  were  without  jurisdic- 
tion. 

•On  tbe  7th  May  1870,  a  decree  for  rent 
WM  passed  against  Ae  petitioner  in  the 
6o«rt  of  the  Deputy  Collector.  Before  any 
execution    had  been  taken  out  under -that 


decree,  Act  III  of  1870,  B.  C,  came  into 
force  ;  and  under  Section  2  of  that  Act  the 
suit  was  transferred  to  the  Mooosiflfs  Court. 
Subsequently,  the  Moonsiff  made  an  order 
for  the  issue  of  execution,  and  thereupon 
the  present  petitioner  appeared  in  the  Moon- 
sifTs  Court,  and  stating  that  he  wished  to 
apply  under  Section  58  of  Act  X  of  1869 
to  have  the  case  re-heard  on  the  ground  that 
the  decree  of  the  7th  May  had  been  obtained 
against  him  ez  parte  without  his  having  had 
any  notice  that  a  suit  was  iostituted  against 
him, — ^he  prayed  the  Moon 8 iff  to  send  the 
record  back  to  the  Deputy  Collector  in  order 
that  an  application  might  be  made  to  the  De- 
puty Collector  for  a  re-hearing.  The  Moonsiff 
declined  to  send  the  record  back  to  the 
Deputy  Collector,  but  at  the  same  time 
apparently  expressed  an  opinion  that  it  was 
not  in  the  MoooeiflTs  Court,  but  in  the 
Deputy  Collector's  Court  alone,  that  the  ap- 
plication under  Section  68  could  be  enter- 
tained. An  application  was  subsequently 
made  to  the  Deputy  Collector  who  sent  for 
the  record  from  the  Court  of  the  Moonsiff, 
and,  on  the  22nd  of  December  1870,  ordered 
that  there  should  be  a  fresh  trial.  On  the 
27th  of  February  1871,  he  re-heard  the  case 
and  decided  it  in  favor  of  the  defendant  (the 
present  petitioner.) 

On  appeal  to  the  Collector,  the  Collector 
held  that  the  Deputy  Collector  had  no  power 
to  set  aside  the  order. 

It  appears  to  us  to  be  clear  that  the  Deputy 
Collector  had  no  jurisdiction  in  the  matter, 
and  that  under  Act  III  of  1870,  B.  C.«  it  waa 
by  the  Moonsiff,  and  by  the  Moonsiff  alone, 
that  the  application  for  the  re-hearing  of  the 
case  under  Section  68  Act  X  of  1869  could 
be  heard.  We  think  the  whole  of  the  pro- 
ceedings of  the  Deputy  Collector  are  irregu- 
lar and  without  jurisdiction.  But  the  fact 
that  the  Deputy  Collector  was  acting  with- 
out jurisdiction  does  not  give  the  Collector 
jurisdiction  in  the  matter.  The  Deputy  Col- 
lector's proceedings  were  wholly  irregular  : 
but  so  far  as  we  know,  no  provision  is  made 
for  any  appeal  to  the  Collector  in  such 
eases,  and  the  proper  remedy  would  have 
been  by  an  application  to  this  Court.  In 
strictness,  therefore,  we  think  the  petitioner 
is  entitled  to  a  rule  (if  it  be  worth  his  while 
to  issue  it)  calling  upon  the  opposite  party  to 
show  cause  why  the  Collector's  order  should 
not  be  set  aside. 

Final  Order, 

Jnckson^  •/. — We  do  not  consider  it  neces- 
sary to  quash  the  order  of  the  Collector  by 
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which  the  origiQal  order  of  ilie  Deputy  Col- 
lector was  set  aside,  but  we  add  to  it  the 
directiou  tbut  the  application  made  by  the 
defeodaut  to  the  Deputy  Collector  for  a  new 
trial  be  transferred  to  the  Court  of  the  Moon- 
aiff,  who  will  consider  the  propriety  of  grant- 
ing such  application.  We  do  not  allow  any 
costs. 


The  14th  September  1871. 

Present : 

The  Hou'ble  F.  B  Kemp  and  F.  A.  Glover, 
Judges. 

fhrosa-decrees—Szeontloii— Mesne 
^-^:^w-«i»  proflte, 

I  Cose  No.  216  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 

by   the  Judge  of  Dacca,  dated  the  lUh 

April  1871,    affirming   an  order   of  the 

Moonsiff  ojf^  Naraingunge,  dated  the  2%th 

'  November  1870. 

An  and  Mohuo  Hujrah  and  others  (Decree- 
holders)  Appellants, 
versus 

Shi  bo  Soonduree  Dabee  and  others  (Judg- 
ment-debtors) Respondents. 

Baboo  Nullit  ChunderlSein  for  Appellants. 

Baboos  Kashee  Kant  Sein  SkadlRaebutty 
Churn  Banerjeel  for  Respondents. 

Where  there  are  cross-decrees  for  possession  and  mesne 
piSifita  in  lespect  to  the  same  Und,  the  earlier  decree 
oomprehending  only  a  part  of  the  lands  embraced  in 
the  later,  each  narty  may  take  executioaland  be  entitled 
to  receive  wassilat  separately. 

Glover,  J. — The  Judge's  order  in  this 
case  is  by  no  means  intelligible,  and  we  have 
had  some  difficulty  in  arriving  at  the  point 
in  issue  between  the  parties.  It  appears, 
however,  that  the  decree-holders,  appellants 
in  this  case,  whom  we  may  call  the  Hazrahs, 
brought  m  suit  aj^ainst  the  Thakoors  in  1861 
for  possession  of  180  beegahs  of  land  in  rec- 
tification of  a  certain  Thak  measurement 
They  got  a  decree  in  1862  for  possession  and 
mesne  profits,  and  this  decision  after  appeal 
to  the  Judge  was  finally  confirmed  by  the 
High  Court.  In  1866,  the  defendants,  the 
Thakoors,  sued  the  Hazrahs  for  possession 
•nd  mesne  profits  of  a  6  annas  5  gundahs 
share  of  350  beegahs  and  got  a  decree  in 
1866,  and  this  decree  was  likewise  confirmed 
by  the  High  Court.  Both  decree-holders 
took  out  execution.  The  Hnzrtihs,  after 
getting   possession  of  the  land  decreed,  to 


them,  applied  for  mesne  profits,  on  which  to 
Ameen  was  deputed  to  the  spot  and  the 
Moonsiff  decided  that  the  Hazrahs  were 
not  entitled  to  get  mesne  profits.  They 
then  appealed  to  the  Judge  who  remanded 
the  case  to  the  Moonsiff ;  and  the  latter  held 
a  further  enquiry,  the  result  of  which  was 
that  he  considered  the  Hazrahs  entitled  to  2 
rupees  3  annas.  An  appeal  was  again  made 
to  the  Judge  who  has  decided  that  tlie  land 
for  which  the  Hazrahs  and  the  Thakoors  got 
each  a  decree  being  identical,  that  the  last 
decree,  namely,  that  which  was  obtained 
by  the  Thakoors  is  to  be  considered  as  the  one 
in  force  as  prevailing  against  the  older  one. 
The  Judge  admits  that  the  case  is  a  hard  one, 
but  he  does  not  see  his  way  to  grant  the 
relief  requested.  He  says  : — "  The  Thakoors 
'*  having  succeeded  in  obtaining  a  decree 
'*  against  the  >Hazrahs  for  a  share  of  the 
**  land  as  pertaining  to  their  talook,  I  am 
**  afraid  that  the  Hazrahs  cannot  make  the 
^*  Thakoors  pay  wassilat  on  the  strength  of 
'*  a  former  decree." 

As  we  said  before,  it  is  not  very  easy  to 
understand  what  the  Judge's  meaning  is. 
In  the  first  place,  we  have  been  told,  and 
the  allegation  has  been  sapported  by  a 
decree  of  this  Court  in  a  regular  appeal^ 
that  the  lands  are  not  identical ;  but  even 
if  they  were  identical,  it  is  clear,  according 
to  the  Judge's  own  statement,  that  they 
could  only  have  been  identical  in  part,  and 
the  Thakoor's  decree  of  1866,  even  if  en- 
tiiled  to  take  precedence  on  that  of  the 
Hazrahs;  could  only  have  comprehended  a 
part  of.  the  lands  decreed  to  the  Hazrahs, 
so  that  in  any  case  when  the  Thakoors' 
decree  for  possession  and  wassilat  was  aatis* 
fied,  there  was  no  reason  why  the  Hazrahs 
should  not  in  their  turn  get  wassilat  upon 
what  remained  after  the  Thakoors  had  re- 
ceived all  they  were  entitled  to  under  their 
decree.  There  can  be  no  reason  why  each 
party  should  not  take  execution  of  his 
decree  and  be  entitled  to  receive  wassilat 
separately. 

The  case  must,  therefore,  go  back  to  the 
Judge  to  try  this  point.  If  the  lands  are 
not  identical,  of  course  cadei  guctsUo  ;  each 
party  can  execute  his  own  decree  and  obuin 
wassilat :  but  if,  as  it  has  been  stated  to  as, 
the  Hazrahs  are  merely  making  use  of  this 
decree  to  get  wassilat  on  lands  that  have 
not  been  decreed  to  them,  the  Judge  will  take 
care  that  they  do  not  sacceed,  and  will  pass 
a  proper  order  in  the  case.  Costs  to  follow 
the  result^ 


Digitized  by 


Google 


isno 


CivU 


THifc   WBBkLT  RBPORTRll. 


RuRngs, 


357 


The  15th  September  1871. 

Present : 

The  Hou'ble  F.  6.  Kemp  and  W.   Ainslie, 
Judges. 

Admissions— Written  statements— 
STidenoe  of  defendant. 

CnaeNo.  142  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Hooghly,  dated 
the  6th  February  1871,  reversing  a 
decision  of  the  Moonsiff  of  Oolooberiah, 
dated  the  9th  December  1870. 

Shaikh  Sharfuraz  Mollab  (Plaintiff)  Appel- 
lant, 

versus 

Shaikh  Dhunoo  (Defendant)  Respondent 

Baboos  Hem  Chunder   Banerjee  and  Kalee 
Mohun  Doss  for  Appellant. 

Baboo    Huree    Mohun    Chuekerbutty    for 
Respondent. 

When  a  defeoduit  admits  anpr  one  fact  contained  in 
the  written  statement  of  the  plaiatifff  and  thereby  ex- 
cindes  independent  evidence  thereof,  be  is  not  entitled 
to  say  that  the  plaintiff  has  relied  on  his  statement  as 
evidence,  and  that  he  (defendant)  is  in  consequence  in 
a  position  to  claim  that  the  whole  of  it  may  be  read  as 
evidence  in  his  own  favor. 

Unless  a  defendant  has  subjected  himself  to  cross-ex- 
airination,  no  statement  which  be  may  volunteer  can  be 
Qsed  as  any  evidence  in  his  own  case. 

Ainslie,  J, — This  was  a  fluit  for  rent  for 
the  years  1274,  1275  and  1276.  The  defen- 
dant pleaded  payment  The  first  Court 
disbelieved  the  evidence  adduced  by  the 
defendant  to  prove  pay  men  t,  at  the  same 
time  reje<sting  certain  accounts  put  in  by 
the  plaintiff  with  the  view  to  contradict  the 
evidence  on  the  other  side.  The  second 
Court  concurred  in  rejecting  the  plaintiff's 
accounts,  but  differed  with  respect  to  the 
evidence  tendered  by  the  defendant,  and 
was  of  opinion  that  the  defendant  had  suffi- 
ciently established  the  fact  of  payment. 

In  special  appeal  it  is  contended,  first, 
that  the  Judge  was  wrong  in  supposing  that 
the  defendant  had,  as  a  witness,  pledged  his 
oath  in  support  of  the  papers  put  forward 
by  him,  and  it  is  admitted  that  the  defen- 
dant  was  never  examined  in  Court.  The 
special  appellauCy   therefore,   contends   that 


the  written  statement  of  the  defendant  can- 
not be  used  in  any  way  as  proof  of  the 
dnkhilahs  ;  and  in  support  of  this  cites  a 
judgment  of  Mr.  Justice  Macpherson  report- 
ed in  Volume  V,  Weekly  Reporter,  page 
50,  in  which  we  find  the  following  passage  : 
''Further,  under  no  circumstances  can  a 
'*  written  statement  be  read  ns  evidence 
*'  against  any  party  to  a  suit  save  the  person 
"  by  whom  it  is  made  and  those  who  are 
"  bound  by  admissions  made  by  him." 

It  has  been   somewhat  ingeniously  urged 
by  the  other  side  that  under  the  mtthority  of 
cases  td  be   found  in   Volume  IX,    Weekly 
Reporter,  pages  130  and  290,  and  in  Volume 
VII,  page  29,  the  written  statement  of  the 
defendant  in  this  case  may  be  used  as  evi- 
dence in  his  favor.      These  cases  establish 
that  where  a  party  uses   the  written   state- 
ment of  his  adversary  as  evidence  in   his 
own   favor,  he  is  bound  to  read  the   whole 
of  it  (though  the  Court  is  not  bound  to  be- 
lieve the  whole)  and  cannot  select   particn- 
lar   passages    and  read   them  without  the 
context.     Then  it  is  said   that  in   this  case 
the  plaintiff  used   the  evidence  afforded  by 
the  written   statement  of  the  defendant  to 
establish  the  fact  of  the  tenancy,   and   this 
being  so,  he  must  go  on  and  allow  the  whole 
of  that  written  statement  to  be  read  as  part 
of  the  evidence. 

Now,  as  a  matter  of  fact,  we  do  not  Hi  ink 
that  it  can  be  said  in  this  case  that  the 
plaintiff  used  the  written  statement  of  the 
defendant  as  evidence  at  all.  There  is  no 
doubt  that  if  it  had  been  an  ex  parte  case, 
he  would  have  had  to  prove  the  tenancy  ;  but 
when  the  defendant  came  into  Court  nnd  stat- 
ed his  case  and  the  points  on  which  he  pro- 
posed to  enter  into  a  contest  with  the  plaint- 
iff, the  Court  fixed  the  issues  under  Section 
139  of  Act  VIII  of  1859  and  called  upon 
the  parties  to  produce  evidence  on  the  points 
laid  down  in  these  issues  and  on  no  other 
points.  It  seems  to  ns  that  what  really  oc- 
curs in  a  case  of  this  kind  is  that  the  defend- 
ant says  to  the  plaintiff, — I  will  not  call  upoor 
you  to  produce  evidence  on  certain  parts  of 
your  case.  There  can  be  no  doubt  that  in 
thifl  case,  the  plaintiff  must  have  imd  some 
evidence  which  he  could  have  adduced  to 
show  the  tenancy  and  that  he  would  have 
produced  it  if  he  had  been  called  upon  to  do 
so.  It  was  the  act  of  his  adversory  and  of 
the  Court  which  excluded  evidence  on  his 
part  on  this  pafticnlar  point,  and  it  would 
be  most  unfair  under  the  eiroumstunces  to 
say   that  he    intentionally  and  volu«t«rilj( 
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adopted  }iis  adversary's  statement  as  proof 
of  the  fticts  stated  in  hts  plaint. 

In  the  cases  cited  from  pa$i;e  290,  VoLame 
IX,  and  page  29,  Volume  VII,  Weekly  Re- 
porter^  it  will  be  seen  that  the  plaintiffs  had 
entirely  failed  to  establish  the  claims  set  up 
by  them  by  means  of  independent  evidence^ 
and  that  they  were  driven  back  upon  the 
statements  of  their  adversaries  in  order  /to 
make  out  any  case  at  all.  They  had  to  es- 
tablish certain  points  on  which  they  were 
at  issue  with  the  defendants,  and  when  they 
were  obliged  to  have  recourse  to  their  ad- 
versaries' statements  for  their  own  purposes, 
they  were  not  allowed  to  se)ect  some  parts 
and  exclude  others,  but  were  compelled  to 
allow  the  whole  to  be  read  as  evidence. 

And  so  it  was  in  the  case  at  page  130,  IX 
Weekly  Reporter.  Although  the  parties  were 
not  at  issue  as  to  the  fact  of  the  mortgage 
being  in  the  name  of  the  plaintiff  or  of  his 
being  in  actual  possession,  they  were  most 
distinctly  at  issue  as  to  the  nature  of  the 
possession.  Plaintiff  alleged  that  it  was 
solely  on  his  own  account :  the  defendants 
averred  that  he  held  for  himself  and  them 
jointly.  The  only  object  of  the  suit  was  to 
determine  whether  plaintiff  held  for  himself 
alone  or  not  In  special  appeal,  an  attempt 
was  made  to  use  the  defendants'  written 
statements  as  evidence  against  them,  but  it 
was  observed  that  if  put  in  evidence  at  all, 
the  admission  of  possession  must  be  taken 
in  conjunction  with  the  alleo^ation  that  the 
mortgage  was  for  the  joint  benefit  of  the 
plaintiff  and  defendants.  In  that  case,  as  in 
this,  there  were  certain  facts  admitted  by 
the  defendants  ;  it  was  not  said  that  they 
were  entitled  to  read  their  own  statements 
as  evidence  in  their  own  favor,  because  they 
had  made  those  admissions  and  had  raised 
t)o  dispute  as  to  certain  parts  of  the  plaint- 
iff's case ;  but  that  directly  the  plaintiff 
tried  to  use  any  part  of  those  statements  as 
evidence  on  the  points  on  which  the  parties 
were  at  issue,  the  defendants  would  become 
entitled  to  read  the  whole  of  them. 

•  At  the  close  of  that  judgment,  a  case  was 
put  as  an  illustration  by  the  learned  Chief 
Justice  Sir  Barnes  Peacock,  on  which  the 
respondent  strongly  relies.  That  case,  how- 
ever, on  examination  does  not  really  support 
his  contention. 

It  appears  to  os  that  on  the  statement  of 
{iacrs  there  given,  ho  issue  arises  as  to  the 
iQtual  deliTery  of  the  goods  sold,  hut  that 


the  real  issue  is  whether  the  delivery  was 
on  credit  or  not,  and  that  it  is  for  the  plaint- 
iff to  establish  the  existence  of  a  debt  before 
he  can  call  on  the  defendant  to  prove  pay- 
ment If  the  plaintiff  fails  to  adduce  inde- 
pendent evidence  and  attempts  to  rely  on  the 
defendant's  statement  as  an  admission,  cer- 
tainly he  must  take  the  whole  of  it  together, 
and  equally  certainly  his  suit  most  fail,  for 
the  defendant  asserts  a  readymoney  par- 
chase  ;  but  the  defendant  does  not  get  the 
benefit  of  his  own  statement  merely  because 
he  admits  delivery  of  the  goods,  but  became 
the  plaintiff,  being  at  issue  with  him  on  a 
certain  point,  fails  to  prove  that  point  by 
other  evidence  and  attempts  to  use  part  of 
his  adversary's  statement  as  evidence,  and  so 
admits  it  in  its  entirety. 

To  accept  the  argument  of  the  respond- 
ent's pleader  in  this  case,  we  must  ignore 
altogether  the  nature  of  the  proceedings  in 
our  Courts  under  Act  VIII  of  1869.  Un- 
der that  Act,  it  is  the  duty  of  the  Court  to 
examine  the  written  statements  in  order  to 
see  on  what  points  the  parties  are  at  issue, 
to  lay  down  the  issues  and  to  receive  and 
consider  the  evidence  adduced  on  the  poiuts 
in  dispute,  but  the  Court  will  not  allow  the 
parties  to  waste  its  time  by  producing  evi- 
dence to  establish  that  which  has  never 
been  contradicted ;  and  therefore  to  lay 
down  tliat  when  a  defendant  admits  any  one 
fact  contained  in  the  written  statement  of 
the  plaintiff,  and  thereby  excludes  indepen- 
dent evidence  thereof,  he  is  entitled  to  say 
that  the  plaintiff  has  relied  on  his  statement 
as  evidence  and  that  he  (defendant)  is  in 
consequence  in  a  position  to  claim  that  the 
whole  of  it  may  be  read  as  evidence  in  his 
own  favor,  is  a  proposition  which  csnnoi  be 
maintained.  If  a  party  wishes  to  give  evi* 
dence  in  his  own  favor,  of  course  it  is  in  his 
power  to  come  forward  like  any  other  wit- 
ness and  subject  himself  to  examination  and 
cro88»exami nation  in  open  Court  ;  but  until 
he  has  subjected  himself  to  cross-examina- 
tion, no  statement  which  he  may  volunteer 
can  be  used  as  any  evidence  in  support  of 
his  own  case,  unless  the  right,  so  to  use  if, 
has  accrued  from  the  deliberate  act  of  his 
adversary.  A  party  cannot  himself  deter- 
mine that  his  a]frn  statement  shall  be  used 
as  evidence  in  nis  favor.  We  think  that  the 
special  appellant  is  right. in  contending  thai 
in  this  case  the  written  statement  of  the 
defendant  is  in  no  sense  evidence. 

This  brings  us  to  the  question  whether 
tb9r«  ii  ft^7  other  end  sufficient  ^rid^Qce  W 
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sappori  th0  finding  of  the  Lower  Appellate 
Court.    In  the  3rd  ground  of  appeal,    it   is 
said  that   "  the  utmost  that  the  defendant's 
"  witnesses  apeak  to  is  that  there  was  an 
"  adjustment  of  aeooanta  in  Chjet  1276,  and 
"forkbuttees  granted.    This  does   not    at 
"all  prove  tl^  payment  Qf  rent   for   the 
"  years   1273,    1274,   1275,  or  even  that  of 
•*  1276."    Now  we  think  that  where  a  wit- 
ness. speidi9  to  an  adjustment  of  acoounts 
between  the  plaintiff  and  defendant  as  hav- 
ing taken  place  in   his  presence  and  to  the 
grant  of  fnrkhnttees  bj   the  plaintiff  to  the 
defendant  for  a  given  year,  the  onus  of  proof 
is  on  the  plaintiff  to  abow  that   there   were 
any  balances  due  on  account  of  the  previous 
years.    In  this  case,  the  evidence   that   has 
been  adduced  by  the  plaintiff  has   been    en- 
tirely disbelieved.     The  Judge  has  declined 
to  give  any  credit  to  the  witnesses  examined 
by  the  plaintiff,  and  both  Courts  concurrent- 
ly have  found  that  the  papers  put  in  by  him 
have  been  tampered   with,   so  that  there  is 
really  nothing   to  contradict    the  evidence 
of  tbe  defendant,  such  as  it  is,   and   nothing 
to  vebut  tbe   oresumption,  which  arises  in 
his  ftvor  from   the  settlement  of  accounts 
and  grant  of  a  furkhattee  in  the  year    1276, 
that  all  previous  rents  had  been  duly  paid 
up.    We  cannot  go  into   the   grounds    upon 
which  the  lower   Courts  have  rejected   the 
jomma-wassil-bakee  papers  put  forward  by 
the  plaintiff.   They  have  given  their  reasons 
for  r^ecting  these  papers,   and    the  reasons 
which   they  have  assigned,   if  founded  on 
facts,  are  certainly  good  reasons.    It  is   im. 
possible  fpr  us  to  say   that  there  was  no 
foundation  for  them,  and  therefore  we  cannot 
interfere  with  this  part  of  the  case,  which 
is  a  finding  of  fact. 

.  It  is  unqecessary  for  us  to  go  into  the  last 
ground  of  appeal,  because  we  are  not  found- 
ing this  judgment  in  any  way  upon  the  re- 
eeipte  for  the  years  1274  and  1275,  but  on 
tb^  siAciency  of  the  QraV  evidence  which  is 


given  to  prove  payment  and  settlement  of 
accounts  in  the  year  1276. 

Tbe  appeal  is  dismissed  with  costs. 


The  18th  September  1871. 

Present : 

The  Hon'bie  F.  B.  Kemp  and  W.  Ainslie, 
Judges. 

Stamp  fees  —  Ajrtlole  3  Seotton    17 
Court  Fees'  Act- 
Case  No.  123  of  ;871. 

Regular  Appeal  frqm  a  deciiian  passed  by 
ihe  Officiating  Subordinate  Judge  of 
Hooghly,  dated  the  27th  March  1871. 

Mokhoda  Dossee  (Plaintiff)  Appellant, 

versus 

Nobin    Chunder    Mitter  '(DefeQda^t)    /Ze^ 
spondent. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Bhmoanee  Churn   Dutt  for   Appellant. 

Baboo  Umbika    Chufn  Banerjee    for    Re- 
spondent. 
I 

Where  plaiatiff  sued  to  establish  her  right  as  the  heir 
of  her  deceased  son  and  to  set  aside  a  certificate  under 
Act  XXVll  of  1860  fipranted  joinUy  to  her  as  well  as  to 
the  defendant,  with  a  view  to  being  pe^n^tted  to  draw 
interest  on  Government  Promissory  Notes  belonging 
to  the  ejtate  of  the  deeeased : 

Held  that  as  consaquential  relief  was  to  follow  the 
declaratory  decree  sought,  the  stamp  fee  of  rupees  10 
prescribed  by  Article  3  Section  17  Schedule  II  Court 
Fees*  Act  was  not  sufficient  for  the  plaint, 

Kemp,  J, — This  suit  turns  upon  the  ques- 
tion whether  tbe  order  of  the  Court  below 
rejecting  the  plaintiff's  claim  is  correct  or 
not.  The  suit  was  under  Section  15  of  Act 
VIII  of  1859,  to  establish  that  the  plaintiff 
is  the  heiress  of  her  son,  the  late  Sita  Nath, 
and  also  to  establish  that  she,  as  such  heiress, 
is  entitled  alone  to  draw  out  the  interest  due 
upon  9,600  rupees  invested  in  Grovernment 
securities  appertaining  to  the  estate  of  her 
deeeased  son.  The  plaint  seis  forth  that  the 
brother  of  the  plaintiff's  husband  has  fraud- 
ulentlj  obtained  a  certificate  under  Act 
XXVII  of  1860  fromahe  Judge's  Court  of 
Cawupore  jointly  with  the  plaintiff,  and  that 
thereby  the  defendant  has  become  authorised 
under  that  certificate  to  draw  the  interest 
due  on  the  aforesaid  promissory  notes,  and  in 
consequence    of   that   the  plaintifi  has  noi 
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beei)  able  to  draw  interest  on  the  said  notes 
alone.  The  prajer  of  the  plaint  is  that  the 
plaintiff  be  declared  to  be  the  heiress  of  her 
deceased  son,  and  as  such  be  entitled  to 
draw  the  interest  of  the  promissory  notes 
belonging  to  the  estate  of  her  deceased  sou, 
solely,  and  not  in  conjunction  with  the 
brother  of  her  husband. 

The  Officiating  Subordinate  tTudge  says 
that  this  is  a  suit  under  Section  15  of  Act 
YIII  of  1859  to  establish  the  plaintiff's 
right  under  the  Hindoo  law  as  the  legal  heir 
of  her  deceased  son  and  to  cancel  the  sum- 
mary decision  or  order  grnnting  a  certificate 
jointly  to  her  as  well  as  to  the  defendant, 
and  that  she  alone  should  be  permitted  to 
draw  interest  due  on  Government  papers 
belonging  to  the  estate  of  the  deceased.  It 
is  evident,  therefore,  observes  the  Officiating 
Subordinate  Judge,  that  the  plaintiff  not 
only  prays  for  a  declaratory  decree  being 
passed  in  her  favor,  but  also  seeks  for  a 
relief  which  will  result  from  the  decree 
setting  aside  the  certificate  jointly  held  by 
her  and  the  defendant.  As  she  wants  to  draw 
interest  on  Government  papers  appertain- 
ing to  her  sou's  estate,  she  directly  applies 
for  a  relief  which  will  flow  from  the  decree 
being  passed  in  her  favor.  In  xhat  view  of 
the  case,  the  Subordinate  Judge  held  that  a 
10  rupees  stamp  was  not  sufficient  nnd  that 
the  plaintiff  must  be  called  on  to  pay  the 
balance  of  the  stamp  fee  within  seven  dnys  nnd 
the  case  was  postponed  to  the  25th  of 
March.  On  the  27th  of  March,  the  plaintiff 
having  declined  to  pay  the  additional  stamp, 
the  case  was  struck  off. 

On  appeal,  the  grounds  taken  are  : — That 
the  Court  below  is  wrong  in  assuming  that  the 
petitioner  has  prayed  for  the  cancellation 
of  a  summary  order,  whereas  the  petitioner 
has  not  sought  for  any  such  remedy  ;  2nd, 
that  no  consequential  remedy  has  been 
sought  for  in  the  plaint,  and  therefore  under 
the  law  (Article  3  Section  17  Schedule  II  of 
the  Court  Fees'  Act)  a  stamp  fee  of  rupees 
10  only  is  required.  Now  it  is  quite  clear 
that  this  suit  is  brought  not  only  to  set  aside 
the  summary  order  or  decision  passed  under 
Act  XXVII  of  1860,  but  also  to  obtaiii  a 
declaratory  decree  from  which  cousequential 
relief  is  to  follow. 

We,  therefore,  think  that  the  Officiating 
Subordinate  Judge  was  quite  right  in  reject- 
ing the  plaint.  We  affirm  his  decision  and 
dUmies  the  appeal  with  costs; 


The  18th  September  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges, 

Mabotmedaii  Ziaw— DlTorce—Optton— 
Von-user— Onty  of  Oonrts. 

Cases  Nos.  126  and  162  of  1871. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Judge  of  Chittagong,  dated  the 
2nd  February  1871. 

Meer  Ashruf  Ali  and  another  (Petitioners) 
Appellants^ 

versus 

Meer  Ashad  Ali  (Objector)  Respondent 

Mr.    C.   Gregory  and    Baboo   Dehendro 
Narain  Bose  for  Appellants. 

Mr.  J.  W,  B.  Money  and  Baboos  Kales 
Mohun  Doss  and  Aukhil  Chunder  Sein 
for  Respondent. 

Under  Mahomedan  Law  where  the  husband  g;ire6  the 
wife  an  option  as  to  declaring  herself  repudiated  tnd 
she.  avails  herself  of  it»  the  repudiation  or  divorce  it 
binding  on  him  ;  and  a  discretion  to  repudiate  when  at- 
tached to  a  condition  need  not  be  limited  to  any  parti- 
cular period,   but  may  be  absolute  as  regards  time. 

Such  option  is  not  lost  by  non-user  where  there  is  no- 
thing in  the  contract  between  the  paHies  obliging  the 
wife  to  exercise  the  option  directly  a  breach  of  the 
condition  occurs. 

Notwithstanding  Mahomedan  law  a  Court  of  Josdct 
cannot  pronounce  a  child  to  be  the  legitimate  offiipriog  of 
a  particular  individual  where  such  a  conclusion  would  be 
contrary  to  the  course  of  nature  and  impossible. 

Glover,  «7. — ^Ashruf  Ali  applied  to  the 
Civil  Court  at  Chittagong  for  eertificatea 
under  Act  XL  of  1858  and  Act  IX  of  1861, 
entitling  him  to  the  charge  of  his  minor 
daughter  Zobeida,  and  to  the  management  of 
the  property  devolving  on  her  bj  the  death 
of  her  mother  Asoofa  Ehatoon. 

The  material  facts  of  the  case  are  as  fol- 
lows  : — 

Ashruf  Ali  married  Asoofa  Khatoon  in 
February  1855. 

At  the  time  of  the  marriage,  a  kabinnam«h 
was  executed  by  Ashruf  Ali  fixing  lbs 
dower  and  covenanting  not  to  marry  a  secoini 
wife  and  to  keep  a  concubine.  If  he  did 
either  of  these  things,  the  wife  was  to  have 
the  power  of  divorcing  herself  fi*om  him;     ^ 
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There  was  some  doubt  expressed  before 
OS  as  to  the  meaning  of  the  kabia  in  this 
pariicalar,  bat  on  taming  to  the  original  I 
find  that  the  proper  signification  has  been 
given  bj  the  Jndge  to  the  words.  Tbey  are 
**  S&uriah  nigah  nadarum,'*  which  are  right- 
ly paraphrased  by  the  English  '^  will  not  keep 
a  eoncabine  :"  the  literal  meaning  is  ^'  will 
not  look  upon  a  concabine." 

Asoofa  Ehatoon  many  times  during  her 
lifetime  declared  that  in  consequence  of  her 
hasbaud's  infidelity  with  a  oonoabine  named 
Attar  Jan,  she  had  availed  herself  of  the 
privilege  granted  to  her  in  the  kabin,  and 
had  divorced  her  husband. 

She  divorced  him,  it  is  said,  for  the  third 
time  and  before  witnesses  in  January  1869. 

And  there  is  no  doubt  that  she  brought  a 
suit  in  the  MoonsiflTs  Court  in  April  1869 
to  have  it  declared  that  in  consequence  of 
that  divorce  she  was  no  longer  Ashruf  Ali's 
wife. 

This  snit  was  decreed  in  her  favor  in 
September  of  the  same  year,  the  Moons  iff 
declHriug  Asoofa  Ehatoon  released  from  the 
matrimonial  claims  and  rights  of  Ashruf 
AIL 

Whilst  this  suit  was  pending,  Ashruf 
Ali  seems  to  have  made  more  than  one  ap- 
plication to  the  Magistrate  clmrgiug  Ashad 
Ali  (the  objector  in  these  suits)  with  abduc- 
tion of  and  adultery  with  his  (Ashruf's) 
wife  Asoofa  Khatooii.  These  petitions  cnme 
to  nothing. 

Ashruf  contrived,  however,  to  get  an  ap- 
plication for  review  of  judgment  received 
by  the  Moonsifi*,  and  the  divorce  case  was 
sccordingly  re-placed  on  the  file.  This  was 
io  October  1869. 

In  December  of  the  same  year,  matters 
were  compromised  between  the  parties.  The 
rei^os  for  this  arrangement  on  the  lady's 
side  were  probably  such  as  the  Judge  sup- 
poses, but  we  need  not  go  into  them.  It  is 
sufficient  to  say  that  on  the  28th  of  Decem- 
ber, Ashruf  Ali,  in  consideration  of  getting 
off  payment  of  dower  and  of  certain  lande<l 
property  giveu  up  by  Asoofa  Khatoou,  re- 
letsed  her  from  her  murriage  agreement, 
s&d  three  days  after,  i.  e.,  on  the  3l8t,  ex- 
ecuted a  regular  tiluknamah,  or  writing  of 
divorcement,  in  which  he  admitted  the  vulid- 
itj  of  the  Mponsiff*  decree  and  of  the  di- 
vorce pronounced  by  Asoofa  Ehatoon  in 
Jtnuary  1869. 


Between  seven  and  eight  months  after  this 
divorce,  Asoofa  Ehatoon  gave  birth  to  a 
daughter,  Zobeidah,  and  a  month  or  so  after 
that  died.  The  child  was  born  in  the  house 
of  Ashad  Ali,  and  is  there  now. 

Ashruf  Ali  claims  the  guardianship  of  the 
child  and  the  management  of  her  property 
on  the  ground  that  he  is  her  father,  and 
therefore  the  most  fit  person  for  the  trust. 

The  objector,  Ashad  Ali,  the  husband  of 
Luteefa  Ehatoon,  Asoofa  Ehatoon's  sister, 
alleges,  on  the  other  hand,  that  he  is  the 
father  of  the  child  ;  that  after  the  divorce, 
he  married  Asoofa  Ehatoon  having  pre- 
viously divorced  his  own  wife,  Luteefa 
Ehatoon. 

The  Judge  decided  that  the  divoroe  by 
Asoofa  Ehatoon  of  her  husband,  Ashruf 
Ali,  was  provided  for  by  the  kabinnamah, 
and  was  not  contrary  to  the  Mahomedan 
law.  He  found  also  that  Aaoofa  Ehatoon 
had  availed  herself  of  the  power  given  her, 
and  had  dtvorced  her  husband  in  January 
1869,  and  that  Ashruf  Ali  was  not  the 
father  of  the  child.  He  found  also,  although 
that  perhaps  was  not  a  matter  properly  under 
his  consideration,  that  Ashad  Ali  had  not 
married  Asoofa  Ehatoon. 

It  is  contended  before  us  in  appeal  :— 

(1)  That  according  to  Mahomedan  law, 
a  wife  has  no  power  to  divorce  a  husband. 

(2)  That  the  child  was  born  seven 
months  and  some  days  only  after  the  di- 
vorce by  Ashruf  Ali,  and  that  therefore  he 
must  be  presumed  to  be  the  father. 

(3)  That  Ashruf  Ali  being  a  minor  at  the 
time  of  his  marriage  was  not  bound  by  the 
kabinnamah. 

(4)  That  there  was  no  sufficient  evidence 
to  prove  that  Ashruf  Ali  had  no  access  to 
his  wife  from  the  date  of  the  latter's  divorc- 
ing him ;  and  lastly,  that  the  Judge  mis- 
understood the  Mahomedan  law  of  ^' Iddut." 

The  £rst  objection  appears  altogether  un- 
tennble.  Mahomedan  law  allows  of  many 
kinds  of  *'  Iktear,"  or  choice,  and  recog- 
nizes many  ways  in  which  a  wife  may  have, 
as  it  is  technically  called,  **  her  business  in 
hand"  and  declare  herself  repudiated.  The 
husband  may  give  her  an  option,  and  if  she 
avails  herself  of  it  the  repudiation  or  di- 
vorce is  binding  on  him,  and  a  discretion  to 
repudiate,  when  attached  to  a  condition,  need 
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not  be  limiied  to  any  (mrticuhu:  period,  hut 
may  be  abaci  u  to  as  regards  time. 

Now,  in  the  present  case,  the  ezecation 
of  the  kabinnamah  is  admitted,  and  there 
can  be  no  doubt  that  it  gave  Asoofa  Ehatoon 
ihe  option  of  repudiation  ehodld  Ashraf 
Ali  either  marry  a  eeeond  wife  or  keep« 
OOBCubine.  It  is  not  denied  that  A^ruf 
Ali  did  keep  a  woman  named  Attar  Jan  in 
his  house,  and  had  a  child  by  her  ;  but  Mr. 
Gregory  fbr  the  appellant  argues  that  the 
option,  if  there  were  one,  ought  to  have  been 
exercised  at  once,  and  that  it  was  lost  by 
non-user.  There  is  nothing  in  the  wording 
of  the  kabin,  that  limits  the  wife  to  any 
particular  time,  and  where  words  are  gene- 
ral we  have  no  right  to  limit  their  applica- 
tion. There  was  nothing  in  the  contract 
between  Ashruf  Ali  and  Asoofa  Ehatoon 
which  obliged  the  latter  to  exercise  her 
option  directly  the  breach  occurred. 

The  second  objection  depends  on  a  ques- 
tion of  time.  If  the  divorce  between 
Ashnif  Ali  and  Asoofa  Ehatoon  id  to  date 
from  the  registered  writing  of  divorcement 
given  by  Asnruf  Ati  on  the  3l8t  of  Decem- 
ber 1869,  then  of  conrse  there  would  be 
nothing  against  the  prima  faifie  assumption 
that  a  child  born  between  7  and  8  motiths 
after  was  his  child  ;  but  this  begs  the  entire 
question.  The  case  for  the  objector  is  that 
Asoo^  Ehatoon  divorced  her  hdsband  in 
January  1869,  and  had  had  no  intercourse 
with  him  for  long  before  that.  The  Judge 
finds  on  the  evidence  that  the  repudiation 
by  the  wife  did  take  place  at  the  time  stared, 
and  I  concur  with  him  in  his  estimate  of 
the  evidence. 

Moreover,  in  the  solehnamah  executed 
by  the  parties,  and  afterwards  in  the  bill  of 
divorcement  given  by  Ashruf  Ali,  the  latter 
expressly  ratifies  all  former  proceedings.  In 
$he  compromise  he  says,  I  acquiesce  in  the 
decree  of  divorce  (the  Moonsiff's)  and  in 
your  (».  e,  Asoofa's)  original  Tilak  or  di- 
vorce«  And  in  the  Tilaknamah,  he  again 
says  that  he  acquiesces  in  the  Moonsifi^s 
decree  of  September  1869,  which  releases 
the  lady  a  vinculo  matrimonii  on  the  ground 
that  she  had  exercised  her  legal  right  under 
the  kabin. 

There  seems  to  be  no  doubt,  therefore, 
that  the  divorce  operated  from  January  1869, 
and  that  the  argument  derived  from  the 
fant  of  the  child's  birth  having  taken  place 
within  8  months  after  the  registered  bill  of 
divorcement,  fails. 


Bat  it  hias  been  argued,  mod  thia  tiivolvei 
the  ooiisideratioii  of  the  last  groond  of  ap> 
peal  which,  for  oonvenCeftoe  sake,  I  may  ti 
w«H  Uke  up  in  thia  plaoe,  that  acoorltngte 
Mahomedan  Law  a  chi4d  bora  of  a '  womaa 
within  two  years  of  her  ditorce  fh>ai  her 
htisband  is  to  be  considered  dbo  ebild  of 
that  husband. 

The  Judge  disposes  of  this  difficulty  by 
holding  that  tbe  doctrine  reiorred  to  ii  not 
a  rule  of  Mahomeda«  Law,  bat  a  premmp« 
tion  or  rale  of  evide«ice  only.  Bat  he  also 
finds  that  Asoofa  Ehatoon  made  what  was 
equivalent  to  a  declaration  that  ber  "I<ldat" 
(peiiod  of  waiting)  was  accomplished  be» 
fore  the  Magistrate  and  that  as  tlie  child 
was  not  born  till  more  than  6  months  after 
that  declaration  the  paternity  of  Ashruf  Ati 
was  not  establiahed*    . 

With  regard  to  the  first  point,  1  am  not 
prepared  to  say  that  the  Judge  is  not  right. 
The  two  years  dictum  is  admittedly  founded 
on  report  only  (A boo  Huneefa  heard  from 
Ayesiia  thiit  Mahomed  had  said  lliat  a  child 
18  never  more  than  2  years  in  the  wombj^ 
and  its  application  is  only  eanctiooed  becaote 
of  the  possibility  of  a  doubt.  Thus  in  the 
Hedaya,  Volume  I,  Book  IV,  Chapter  XIII, 
we  find  that  when  a  woman  is  delivered  of  a 
child  within  leas  than  two  years  firom  the 
time  of  divorce,  tlie  parentage  of  the  child 
is  established  in  the  husband,  becaaaa  it  ii  as 
pOBsilyle  (hat  conception  may  liav«  taken 
place  previous  to  divorce  as  it  is  that  it 
may  have  taken  place  after  divorce,— bat 
yet  '^reversar*  is  not  established,  beeaaieas 
it  is  possible  that  con^ption  took  place  after 
divorce,  so  is  it  also  possible  that  it  took 
place  before  divorce,  and  therefore  a  doubt 
exists  on  this  point. 

The  Mahomedan  Law  is  full  of  Oontri- 
vances  of  all  kinds  whereby  to  avoid  the 
bastardizing  of  offspring,  and  this  is  one  of 
them.  For  my  own  part  however,  and  keep* 
ing  in  view  the  principles  of  equity  and 
good  conscience  on  which,  in  the  absence  of 
express  provision  of  Law,  Courts  in  India 
are  bound  to  act,  I  do  not  see  how,  the 
Mahomedan  rule  notwithstanding,  I  coold 
pronounce  a  child  to  be  the  legitimate  off- 
spring of  any  particular  individual  where 
such  a  conclusion  would  be  contrary  to  tbe 
course  of  nature  and  impossible.  The  ut- 
most I  could  say  is  that  under  auch  cirenni- 
stances,  and  no  one  opposing,  I  would  pre- 
sume legitimacy  on  the  ground  that  Maho- 
medan custom  presumes  it  ;  but  Che  pre- 
sumption   would  be  always  rebuttable  bj 
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any  one  who  chose   to   take   the   trouble  to 
appear  and  rebut  it. 

In  pfi$re  380,  Volume  I.  of  the  Hedaya  it 
is  laid  down  that  where  a  woman  who  has 
made  a  declnration  that  her  *'  Iddut*'  is  ac- 
complished,-bears  a  child  after  six  months 
from  the  date  of  her  declaration,  parentage 
is  not  established,  because  it  is  possible  that 
her  pregnancy  may  hnve  occurred  after  that. 
Nb«ir  there  is  no  direct  evidence  of  Asoofa 
Khatoon's  having  tnnde  this  declaration,  her 
petition  of  the  17th  Ft-bruary  1869  in  which 
tlie  fact  is  set  forth  having  been  rejected  by 
the  Judge  ;  but  T  sth  disposed  to  concur  with 
him  io  thinking  that  her  deposition  before 
the  Mngistrate  '*  contains  matter  enough  to 
amolirit  to  such  a  declaration,"  in  which 
case  Cfae  parentage  of  Ashruf  Ali  in  the  child 
born  more  than  a  yeAr  nfter^eurds  would  not 
be  establieh^d,  and  w^e  need  not  trouble  our- 
selves with  the  two  years  rule  at  all. 

Ad  to  tlie  objection  that  Ashruf  Ali  was 
a  minor  at  the  t?me  of  the  mfarringe,  it  is 
by  no  means  clear  that  he  was  a  minor  at 
that  time.  In  any  case  the  contract  made 
for  Ifim  woi'ild  only  be  v6idabl*»,  not  void,  and 
there  is  no  contention  that  he  even  after 
coming  ot  age  took  no  steps  to  void  it. 
This  objeetioQ  therefore  fails. 

Tliere  is  sifflcient  evidence,  I  think,  to 
show  that  Aiihrnf  Ali  had  no  Access  to  his 
%ife  at  least  from  the  date  of  her  repudia- 
tion of  him  in  January  1869,  apd  the  pro- 
babilities are  altogether  in  heT  favor.  It  is 
dear  that  the  two  were  oh  very  bad  terms, 
and  the  various  coanter  petitions  itiade  to 
the  Magistrate  show  a  state  of  things  quite 
incompatible  with  the  fact  of  their  living 
together  as  man  and  wife.  I  see  no  reason 
to  doubt  the  correctness  of  the  Judge's  de- 
cision on  this  point. 

Oh  the  whole,  therefore,  1  am  of  opinion 
that  Ashruf  Ali  has  not  established  his  right 
to  hahr'e  the  guardiftnsliip  of  the  child  Zobei- 
dab's  person  or  the  management  of  her  pro- 
perty. It  is  not  necessary  to  go  further 
tJian  this  in  the  present  suit,  or  to  consider 
wiiether  Ashud  Ali  in  his  turn  is  a  fit  person 
to  undertake  the  charge.  That  can  be  decid- 
ed wlien  Ashud  Ali  applies  for  a  certiBcate, 
or  if  the  Civil  Court  thinks  proper  to  move 
in  tire  matter  for  the  purpose  of  having  a 
curator  and  guardian  of  its  own  appoint- 
ed. 

Thfit  tlppeiil  must,  I  think,  be  dismissed 
with  costs. 


Mitter^  J. — I  am  of  the  same  opinion* 
The  appellant  has  failed  to  satisfy  me  that 
he  is  the  father  of  the  child  whose  guardian 
he  seeks  to  be.  The  evidence  on  this  point 
anpears  to  me  too  strong  to  be  resisted. 
Without  however  pronouncing  any  oninfon 
on  the  legitimacy  of  the  child,  it  is  sufficient 
for  me  to  say  that  the  appellant  ha^  not  suc- 
ceeded in  showing  that  be  is  entitled  to  ob- 
tain the  relief  praydd  for  by  htm. 


The  19th  September  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp 
Judges. 

deotlon  12  Act  ZIi.  1858--deQtlon  !^ 
Act  IZ.  1861— CoUeotor'a  Jorlsdlo- 
tion^Olvil  Oonrta. 

Case  No.  249  of  1871. 

Misceilafieous  Appeal  from  an  order  pass* 
ed  by  ihe  Officiating  Judge  of  Rajshahyey 
dated  thelUh  August  1871. 

Rajah  Mohessur  Roy  (Plaintiff)  Appellant, 

versus 

The   Collector    of   Rajshahye    (Defendant) 
Respondent. 

Baboo  Sreenath  Doss  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

Where  application  is  made  under  Act  IX  of  1861 
and  an  estate  is  taken  char^ire  of  bj  the  Collector  ander 
Section  12  Act  XL  of  1868,  the  interference  of  the 
Civil  Court  is  precluded  alike  by  the  former  Act 
(Section  7)  and  by  the  latiter. 

Kemp,  ./. — Thb  present  appellant,  Rajah 
Mohessur  Roy,  is  the  father  of  four  sons,-^ 
two  majors  and  two  minors  of  tender  age. 
It  appears  that  the  msjor  sons  took  proceed- 
ings under  Act  XXXV  of  1858 — the  Lunacy 
Act — and  in  consideration  of  those  proceed- 
ings being  withdrawn,  an  ikrar  was  executed 
by  Rajah  Mohessur  Roy  and  an  application 
made  to  the  Civil  Court  to  place  his  estates 
under  the  control  of  the  Collector  under  the 
provisions  of  Section  12  Act  XL  of  1868. 
The  Collector,  for  reasons  which  ate  not 
before  the  Court,  has  thought  it  proper  to 
prevent  the  minor  sons  from  associating  with 
Grish  Chunder  Lahiree  alleged  to  be  ft  rela- 
tion of  the  appellnnty  hut  there  is  nothing 
before  the  Court  to  shew  that  (he  Collector 
has  prohibited  the  appellant  from  residing 
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with  his  children  in  such   htuse  as  the  Col- 
lector may  thiok  fit  to  appoint. 

The  present  application  to  the  Civil  Court 
has  heen  made  under  Act  IX  of  1861,  as  is 
clear   from    the   statement  of  the   applicant 
himself  and  is  also  admitted  bj  his  pleader, 
Sreenath  Doss.     The  application,   therefore, 
having:   been   made  under  tlie  provisions  of 
Act  IX  of  1861  and  the  estate  having  been 
taken   charge  of  by  the  Collector  under  the 
provisions  of  Section  12  Act  XL  of  1858, 
Section   7  of  the  former   Act  precludes  all 
interference   with    the    jurisdiction    of    the 
Collector    exercised   under    the    later   Act. 
Therefore,  on  this  ground  alone,  the  applica- 
tion of  the  Rajah  ought  to  have  been  reject- 
ed, inasmuch   as  under   Act  IX  of  1861  the 
Civil   Court   had    no   jurisdiction,   but    the 
Judge   has   gone   further  and  he  states  that 
under  the   provisions  of  Act  XL  of  1858 
the  Civil  Court  has  no  jurisdiction  to  inter- 
fere in  the  matter. 

We  think   that   the  Judge*s  decision  is 
right.     On  the  application  of  Rajah  Mohes* 
sur  Roy,  the  estate  of  the  minors  was  placed 
by  order  of  the  Civil  Court  in  charge  of  the 
Collector.     Under   Section   12  of  that  Act, 
the  Collector  shall  appoint  a  manager  of  the 
property  of  the  minor  and  a  guardian  of  his 
person  in  the  same  manner  and  subject  to  the 
same  rules  in  respect  of  such  appointments 
and  of  the  duties  to   be   performed  by   the 
manager  and  the  guardian   respectively,   so 
far  as  the  same  may  be  applicable,  as   if  the 
property  and  person  of  the  minor  were  sub- 
ject    to    the   jurisdiction    of  the   Court  of 
Wards.     Section  15  enacts  that  the  proceed- 
ings   of  the    Collector    in    the    charge    of 
estates  under  that  Act  shall  be  subject  to  the 
control  of  the  superior  revenue    authorities. 
Section  25   states   that   every  guardian  ap- 
pointed by  the  Civil  Court  or  by   the   Col- 
lector under  that  Act  who  shall  have  charge 
of  any  male  minor  shall  be  hound  to  provide 
for  his  education  in  a   suitable  manner,  and 
that  the  general  superintendence  and  control 
of  the  education  of  all  such  miuors  shall  be 
vested  in  the  Civil  Court  or  in    the   Collec- 
tor, as  the  case  may  be.     A«    the    Collector 
in  this* case  took  charge  of  the  minors  under 
the  provisions  of  Section  12,    therefore  the 
general  superintendence  vested  in  him.     We, 
therefore,  think  that   the  Judge's   order  in 
this  case  was  right  on  both  the  grounds,  viz., 
that  he  had  no  jurisdiction  under  Act  IX 
of  1861  and    that   he  might   have   stopped 
there  and  thrown  the  case  out  on  that  ground, 
tut  that  having  gone  further  a^d  held   thai 


he    had    no  jurisdiction  under  Act  XL  of 
1858,  he  is  also  right   on  that  point. 

The  appeal  is  dismissed  with  costs. 


The  20th  September  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Aioilie, 
Judges, 

Res  Jadloata^Seotion  Z  Aet  VXZZ  of 
189— Olalms  of  different  natarea. 

Case  No.  647  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Eamroop, 
dated  the  \6th  March  1871,  reversing  a 
decision  of  the  Moonsiff  of  Gowhattv, 
dated  the  9th  September  1870. 

Grooroo  Dntt  and  others  (some  of  the  Plaint- 
iffs) Appellants, 

versus 

Soorooand  others  (Defendants)  Respondents. 

Baboo  Obhoy   Chum   Bose  for  Appelhuits. 

No  one  for  Respondents. 

A  suit  for  poB9e8sion  as  the  heir  of  S  is  not  b«n«d  br 
Section  2  Act  Till  of  1869,  beoanso  plaiatifPs  foroMr 
claim  to  the  same  property  as  the  heir  of  8*8  lather  w«t 
dismissed. 

Ainslie,  J.— The  plaintiff  in  this  case 
sued  to  recoyer  certain  property  as  one  of 
the  heirs  of  one  Shome  Dutt. 


The  defendant  contended  that  he  was 
the  adopted  son  of  Shome  Dutt,  and  the 
plaintiff  therefore  had  no  title,  and  further 
that  the  plaintiff  formerly  brought  another 
suit  to  recover  this  very  property  which  was 
dismissed,  and  therefore  the  present  suit  is 
barred  under  Section  2  Act  VIII  of  18J9. 

The  Lower  Appellate  Court  has  held  this 
plea  in  bar  to  be  good. 

We  are  of  opinion  that  this  judgment 
must  be  set  aside.  It  is  quite  clear  that 
although  the  property  may  be  the  same  the 
nature  of  the  claim  is  entirely  different,  and 
that  although  the  plaintiff  may  have  had  oo 
right  to  take  a  share  in  the  property  of 
Kamar  as  one  of  that  person's  heirs  becanse 
Eamar  left  a  son  who  would  take  the  whole 
property,  still  he  inay  have  every  right  to 
come  in  after  the  decease  of  that  son  mi 
claim  as  one  of  his  heir^. 
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The  case  must,  therefore,  go  back  to  (he 
Depaij  Commissioner  io  order  (hat  he  may 
try  the  other  qiiestioD,  vte.,  whether  the 
adoption  of  tlie  defendant  has  been  establish- 
ed by  evidence. 

The  costs  will  follow  the  result. 


The  14th  August  1871. 

Present : 

The  Hou'ble  E.  Jackson  and  Onoocool 
Chunder  Mookerjee,  Judges. 

Joint  Bindoo  famllj— Riffbts  of  mem- 
bor»~Settloment« 


Case  No.  39  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
ihe  Subordinate  Judge  of  Tipperah, 
dated  the  31  st  October  1870,  reversing  a 
decision  of  the  Moonsiff  of  Pauehpoo* 
hhuriah,  dated  the  3\st  December  1869. 

Huro  Soouduree  Debiu  (Plaintiflf)  Appellant, 

versus 

Doorga  Doss  Bhuttacharjee  (Defendant) 
Respondent. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Rash 
Beharee  Ghose  for  Respondent. 

Tbe  (act  of  a  settlement  being  made  with  one  mem- 
ber of  a  joint  Hindoo  family  does  not  negative  the  rights 
of  other  members  to  a  participation  in  the  property  to 
settled  ;  nor  is  it  necessary  for  such  other  members,  if 
liying  in  oommonsality  with  the  former  as  joint  proprie- 
tors, to  prove  that  they  actually  contributed  money  to- 
wards the  aoquisition  of  the  property, 

Mookerjee^  J. — ^It  appears  that  4  an  if  as 
of  (he  (alonk  in  suit  was  the  property  of 
(wo  brothers,  Oooroo  Doss  and  Kalee  Doss  ; 
(hat  Kalee  Doss  died  leaving  his  widow, 
Bn((uii  Mallah,  and  (hat  Gooroo  Doss  and 
Ba((ua  Mallah  held  a  four  annas  share  of 
(his  (alook  till  the  year  1863,  when  the  rights 
of  Gooroo  Doss  were  sold  in  execution  of  a 
decree  by  (he  Civil  Court.  The  defendant 
was  the  purchaser  at  this  sale.    Three  years 


later,  on  the  12th  June  1866,  the  rights  of 
Buttun  Mallah  were  sold  and  the  plaintiflf 
became  the  purchaser  at  this  sale.  The 
plaintiflf  not  havinji:  been  allowed  to  obuin 
possession  of  the  share  of  Buttun  Mallah, 
has  instituted  this  suit  agtiiust  the  defend- 
ant, (he  purchaser  of  the  rights  of  Gooroo 
Doss. 

The  defence  raised  is  that  Gooroo  Doss 
was  the  sole  proprietor  of  the  4  annas  share 
of  this  talpok,  and  that  Buttun  Mallah  had 
no  right  or  interest  which  tbe  plaintiflf  could 
purchase  in  1866. 

The  first  Court  has  gone  very  carefully 
into  the  facts  of  this  case  ond  hns  given  a 
decree  in  favor  of  the  plaintiflf.  It  finds  that 
both  Gooroo  Doss  and  Buttun  Mallah  were 
the  proprietors  of  the  4  annas  previous  to 
the  purchase  by  Government  of  the  zemiu- 
dareeofBurodakhad  ;  (ha(  Governmen(  after 
its  purchase  in  1850  made  over  this  talook 
to  the  four  head  male  members  of  the  four 
diflferent  shares  in  it ;  (hat  although  the  set- 
tlement was  in  the  name  of  Gooroo  Doss 
alone  as  regards  the  4  annas  of  this  talook 
in  suit,  Buttun  Mallah  was  allowed  by 
Gooroo  Doss  to  remain  in  possession  of  her 
2  annas  share  as  before  ;  that  the  tenants  on 
(his  property  dis(inc(ly  proved  her  posses- 
sion down  to  the  date  when  her  rights  and 
interests  were  purchased  by  (he  plaintiflf; 
that  (he  co-sharers  of  (his  (alook  have  also 
deposed  to  (he  fact  of  Buttun  Mallah's  right 
and  possession  $  and  that  Gooroo  Doss  him- 
self examined  in  this  case  distinctly  admit- 
ted both  these  points.  The  first  Coutt  also 
refers  to  the  thak  proceedings  held  in  1861, 
in  which  Gooroo  Doss  against  his  own  in- 
terest admitted  Buttun  Mallah  to  be  the 
proprietor  in  possession  of  the  (wo  annas 
of  this  talook.  The  first  Court  gave  a  de- 
cree to  the  plaintifi  for  one  anna  which  is 
the  subject  of  this  suit. 

On  appeal  to  the  Subordinate  Judge,  Mr. 
Hutchinson  has  reversed  this  careful  decision 
of  the  Moonsiflf,  as  it  appears  to  us  on  the 
simple  ground  that  (he  settlement  which  (he 
Government  made  in  1850  being  in  the  name 
of  Gooroo  Doss  alone,  Buttun  Mallah  can 
have  no  rights  whatever.  The  Subordiuata 
Judge  admits  that  the  kabooleuts  filed  by  the 
plaiutiflF  showed  the  name  of  Buttun  Mallah, 
aud  that  the  thakmap  also  shewed  that  she 
was  the  proprietor  and  in  possession  of  the 
property.  Bu(  he  says  '*  (hat  all  these  are 
*'  not  primA  facie  suflicient  guaraniee  (ha( 
**  Buttun  Mulluh  was  the  proprietor  of  half 
*'  of  4  annas  of  the  (ftlook."    Tbe  Subordi^ 
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nate  Judge  does  not  find  tlfat  Ruttan  Mnllah 
^as  not  10  possession,  that  these  kabqoleut^ 
•were  false,  or  that  the  evidence  ot  the  wit- 
nesses brought  forward  by  the  plaintiff  was 
not  worthy  of  credit  :  he  does  not  hol.d  that 
Gooroo  Doss's  statement  was  colhiaiye,  of 
that  the  co-sharer's  deposition  to  tl^e  fact  of 
Buttun  Mullah's  right  and  possession  was  no^ 
'worthy  of  belief.  But  the  simple  fact  of  the 
j^ttleraent  of  1850  standincr  in  the  name  of 
Gooroo  Doss  alone,  Kalee  Doss  having  died 
long  before,  was.  according  to  the  judgment 
of  the  Subordinate  Judge,  quite  sufficient  to 
override  the  mass  of  evidence  on  which  (he 
first  Court  had  found  that  Ruttun  Wallah's 
right  and  possessipn  were  proved. 

The  Subordinate  Judge  furthfsr  refx^arkei 
that  Ruttun  Mallab  could  become  owner 
only  by  inheritance  on  tlie  deatl^  of  her 
husband  Kalee  Doss,  who,  it  1$  s^id,  dicfi 
]pn^  before.  But  the  qi^estioi^  before  him 
'was  notj  a  question  pf  inheritance.  T)ie 
question  wf^s  whether  Gooroo  Dp^,  having 
qbtaiped  the  settlement  frpm  iGroyernmept  ia 
recognition  of  the  old  rights  of  his  family  to 
til  is  property,  had  or  had  not  admitted 
l^uttun  Mallah,  hi|9  bfothfr's  widow,  tp 
participate  in  the  settlement,  and  had  fallow- 
ed her  to  reno(aiu  in  possession  as  the  pro- 
prietor of  a  moiely  of  the  4  annas.  TJas 
issue,  which  wa9  found  in  fayor  of  the  plain- 
liif  by  the  Cpupt  below,  was  qot  at  all 
disturbed  by  the  Subordinate  Judge^  But, 
lie  seems  to  think  that  becaus^  the  settle- 
ment was  in  Gooroo  Doss's  nnme,  Ruttun 
IMallah  could  not  possibly  have  any  rigl^t  or 
interest  in  this  property  nfier  1850,  forget? 
ting  that  in  a  joint  Hindoo  family  mere  uame 
is  next  to  nothing. 

The  Subordinate  Judge  also  seems  to  ad- 
mit; that  Ruttun  Mallah  was  living  in  the 
parae  mess  and  in  the  same  house  as  a  joint 
proprietor  or  sharer  with  Gooroo  Doss. 
But  he  expects  that  the  plaintiff  should  hnve 
})roved  that  Ruttun  Mallah  had  actually  con- 
tributed money  towards  the  acquisition  of 
this  property.  The  whole  decision  shows 
that  the  Subordinate  Judge  has  not  under- 
stood the  case  set  up  by  the  parties  ;  that 
there  is  a  total  failure  and  miscarriage  of 
justice,  and  that  the  object  and  the  scope  of 
the  suit  has  been  wholly  misconceived  by 
him.  We,  therefore,  set  aside  the  decision 
of  the  Subordinate  Jud^e  and  restore  and 
pffirm  the  decision  possed  by  the  first  Court. 
Tile  i^ppellant  will  have  his  copts  in  this 
(;vijr]t  and  in  the  Lower  Appellate  Qouru 


The  16th  August  1871. 

Present : 

The    Hon'ble    E.    Jackson    and    Onoocool 
Cbnnder  Mookerjee,  Judges, 

azeoation  —  Xilmltatlonr-^jroeaeAlafi 
keeplncr  a  decree  alive— Ooste. 

Case  No,  188  of  1871. 

Miscellaneous  4ppco^  f^om  an  orfier  passed 
by  the  Officiating  Judge  of  Chiltagong^ 
dated  the.  25th  March  1871,  affirming  an 
order  of  the  Moonsiff  of  that  District, 
dated  the  16th  January  1871. 

Shaikh  Mahomed   Busseeroollah   Chowdhry 
(one  of  the  Objectors)  Appellant, 

versus 

Ram  Ennt   Chowdhry  fDepree-bolder)  Re- 
spondent, 

Baboo  Auhhil  Chunder  Sein  for   AppellaaL 

Mr,  R,  E,  Tmdale  for  Respondent. 

Where  the  ori;:r!nal  salt  is  pending  in  appeal,  the  de- 
cree-holder  is  not  ohli^  to  execute  his  decree  for  costs 
nntil  the  proceedings  are  set  at  risst  by  the  AppeHite 
Coart ;  ahd  if  application  Is  made  for  a  rereiw  of  the 
order  made  in  appeal,  an  attempt  made  to  sapport  the 
origini^l  order  must  be  regarded  as  proceedmgs  to  keep 
it  alive. 

Semble,  when  an  Appellate  Court  decrees  an  appeal 
and  gives  costs  of  its  own  Court,  the  coats  of  the  first 
Court  should  be  included  in  the  decree. 

MooherjeCy  J, — Wb  do  not  think  it  neces- 
sary  to  call  upon  the  respondent  in  this  case. 
Two  points  are  urged  in  tliis  appeal  :  first, 
that  the  decree  which  is  soqghc  to  be  exe- 
cuted by  the  respondent  being  of  date  the 
IStb  January  1863,  is  bacred  by  limiutioo. 

With  reference  to  this  objection,  it  appears 
that  the  order  dated  the  13th  January  1863 
was  passed  by  the  Lower  Appellate  Coart 
when  it  remanded  the  case  to  the  Court  of 
first  instance  for  further  enquiry. 

That  enquiry  was  completed  by  the  first 
Cburt  on  the  5th  April  1865,  aud  there  was 
au  appeal  from  the  order  to  the  Judge,  and 
a  further  appeal  to  the  High  Court,  which 
was  not  disposed  of  till  May  1865. 

On  25th  March  1866,  the  present  peti- 
tioner applied  for  a  review  of  the  order  oC 
the  13th  January  1863  tQ  the  Additlonni 
Judge  who  passed  tl^e  order.  The  res^K^nr 
dent  was  then  supporting:  the  order  of  (he 
IStb  Jauuary  1363,  uud  iu  accordance  yw^ 
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the  Full  Benoh  decisiou  was  attempting  to 
kee{$  the  decree  alive. 

The  order  rejectiog  the  application  ^r 
review  whs  a^ain  appealed  bj  the  petitioner 
to  the  Hi^h  Oourt  ;  and  it  appears  thnt  the 
prnpeedings  did  not  terminate  till  March 
1868. 

The  present  appjiofition  for  ezecation  ie 
^ated  August  1868.  The  objection  of  the 
petitioner  is  that,  inasmuch  as  the  QrigiMtil 
ord^T  for  costs  is  dated  the  13th  January 
1863,  and  execution  has  not  been  sought 
witliin  three  years  from  that  order,  the 
decree  is  dead. 

We  are  of  opinion  that,  inasmuch  as  the 
original  suit  was  pending  in  appeal  up  to 
May  1:865,  the  respondent  was  not  obliged 
to  ezecate  this  decree  for  costs  until  the  pro- 
ceedings were  all  set  at  rest  by  the  highest 
Court,  which  was  only  done  in  1865.  The 
respondent  would  have  been  o|)1iged  to  exe- 
cute this  decree  within  three  years  from  this 
date.  But  inasmuch  as  the  appellant  ap- 
plied for  a  review  of  that  order,  and  those 
proceedings  continued  till  1868,  the  attempt 
of  the  re8pond0nt  to  snppor^  the  order  of 
the  13ih  January  1863  must  be  considered, 
according  to  the  determination  of  the  Full 
Bench,  to  be  proceedings  taken  to  keep  alive 
the  order  which  ib  now  sought  to  be  exe- 
cuted. The  application  seems  therefore  to 
OS  to  be  wiihiik  time  and  is  not  barred. 

The  next  objection  taken  is  that,  inasmuch 
as  the  order  of  13ih  January  1863  merely 
allowed  one-fourth  of  the  costs  of  the  ap- 
pea),  the  respondent  was  wrong  in  asking 
Costs  of  the  Appellate  Court  as  well  as  of 
the  Court  below  to  be  awarded  tp  him 

It  appears  from  the  Judge's  decision  that 
there  was  a  decree  drawn  up  in  1863  with 
this  item,  viz,,  the  iteip  of  costs  in  the  lower 
Court  was  an  item  in  the  decree.  The  Judge 
was  right  in  say  in*;  that,  as  it  was  an  item  in 
the  decree,  he  had  no  power  to  alter  it. 

The  appellant  contends  that  it  was  not 
IIP  item  in  the  decree.  But  he  has  not  pro- 
duced the  decree  ;  and  he  has  not  shown  to 
us  that  the  decree  merely  con  tains  one- fourth 
of  the  costs  of  the  Appellate  Court  and 
not  of  the  first  Court,  as  it  is  said  that  it 
does.  Besides  he  has  not  shown  any  reason 
"why  the  costs  of  the  first  Court  should  not 
be  included  in  the  decree^  Hfhen  the  Appel- 
late Court  has  decreed  the  appeal  and  has 
gi^^U  C09(9  of  M  owu   Court.    The  pleader 


fpr  the  appellant  has  no  special  inslructioii 
or  any  paper  by  ^hich  he  is  warranted  iiji 
saying  that  the  decree  does  not  contain  the. 
item.  The  order  merely  is  shown  to  us. 
But  the  Judge  does  not  speak  of  the  order 
but  he  speaks  of  the  decree^  and  inasmuch 
HS  we  are  satisfied  thai  the  decree  did  con- 
tain this  item,  we  would  not  be  warranted  in 
setting  aside  the  order  passed  by  the  Judge^ 
Under  these  circumstances,  we  are  of  opinion 
that  there  is  no  reason  for  interfering  with 
the  order  passed  by  the  Judge. 

We  therefore  dismiss  this  appeal  with 
costs,  two  gold  mohurs  being  allowed  fev 
pleader's  heB. 


The  16th  August  1871. 

Present  : 

The   Hon'ble    E.    Jackson     and    Ouoocopl 
Chiinder  Moakerjee,  Judges, 

Szecntlon  prooeedlng's—  Zrreflrulf^Htjr 
— Umltatlon. 

Case  No.  167  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sylhet,  dt^Ud  the  25th. 
Ma,reh  1871,  affirming  an  order  of  the 
Moonsiff  of  SonamgungCy  dated  the  25th 
June  1870. 

Pran  Kishore  Deb   (Oecree-hold^r)  AppeU 
lantf 

versus 

Kishen  Chunder  Chovvdhry   and  others 
(Judgment-debtors)  Respondents. 

Baboo  Gopal  Lall  Mitter   for  Appellant. 
No  one  for  Respondents. 

Proceedin^^  in  execution,  taken  out  bona  fide  and  with 
the  pei-oibwion  of  the  Court,  even  tliougli  irregular  e.  g, 
execution  of  a  part  only  of  a  joint-decree)  are  sufficient 
to  keep  the  decree  in  force. 

Jackson^  /.*— We  do  not  concur  with  the 
Judge  iu  the  view  of  the  law  taken  by  him. 
It  appears  there  was  originally  oqe  4ecree- 
holder,  whose  rights  have  now  devolved 
partly  by  sale  and  partly  by  will  upou  three 
persons.  Tlie  present  three  decree-holders 
holds  respectively  2  annas,  5  annas  and  1 
anna  of  the  decree.  They  jointly  preferred 
an  applicaiioD  for  execution  of  this  decree 
oatUe  22ad   February    1870.     Th^  decree 
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was  passed  on  (he  18th  December  1860. 
For  some  years  after  1860,  either  the  three 
joiDtlj  or  two  of  them  jointly  in  the  absence 
of  the  third,  have  been  from  time  to  time 
executing  portions  of  the  decree  which  afft^ct 
them  respectively.  In  1866,  the  three  decree- 
holders  were  at  the  same  time  executing  the 
decree,  though  the  execution  proceedings  ori- 
ginate in  separate  applications,  one  by  one 
of  the  decree-holders,  and  the  other  by  the 
remaining  two.  The  execution  record  of 
both  remained  the  same,  though  separate 
Ameens  were  apparently  sent  to  make  en- 
quiries. At  that  time  the  judgment-debtors 
paid  in  a  large  sum  of  money  in  liquidation 
of  the  decree  and  to  prevent  the  sale  of  pro- 
perty which  had  been  attached.  These  pro- 
ceedings  came  to  an  end  in  1867. 

Subsequently  in  1868  two  of  the  decree- 
holders  took  out  further  execution,  and  these 
proceedings  went  on  through  1869,  and  were 
finally  struck  off  the  file  by  the  Moousiff,  on 
the  ground  that  under  a  recent  ruling  of  the 
High  Court  it  was  irregular  to  carry  on  exe- 
cution of  only  a  part  of  the  decree. 

The  Judge  on  appeal  has  evidently  with 
some  mistrust  or  hesitation  come  to  the  con- 
clusion that  nil  these  proceedings  iu  1866, 
in  1867,  in  1868,  and  in  1869,  were,  accord- 
ing to  the  recent  decision  on  the  point,  irre- 
gular, and  therefore  they  could  not  be  taken 
into  consideration  in  computing  the  period 
of  limitation.  He  admits  that  all  these  pro- 
ceedings were  in  the  highest  degree  bonit 
fide  :  Ameens  were  deputed  on  each  occasion 
to  make  enquiries,  possession  was  given  of  a 
portion  of  the  property,  wassilat  was  being 
ascertained,  and  even  the  judgment-debtor 
paid  in  a  large  sum  of  money.  It  certainly 
seems  somewhat  startling  that  all  such  pro- 
ceedings should  not  be  held — proceedings 
which  would  prevent  the  bar  of  limitation. 
It  may  be  that  the  Court  was  wrong  to  al- 
low those  proceedings  to  take  place  :  it  may 
be  that  the  Moonsiff  ought,  when  two  of  the 
decree-holders  applied  separately  for  execu- 
tion of  their  shares  of  the  decree,  to  have 
rejected  their  applications,  and  to  have  in- 
formed them  that  execution  could  not  be 
taken  out  unless  they  all  three  joined.  But 
it  does  not  follow  that,  because  they  were 
allowed  irregularly  to  take  oat  such  execu- 
tion, all  such  proceedings  are  to  be  held  no 
proceedings  at  all. 

The  point  has  lately  been  raised  before 
another  Division  Bench  of  this  Coart  whose 
d^cUiott  will  be  found   in  XV  Weekly   Re- 


porter, page  449.  It  was.  there  held  tlimi 
such  proceedings,  though  irregular,  were 
bond  fide  proceedings  in  execution  of  deeree, 
and  were  sufficient  to  keep  the  decree  io 
force.  We  concur  with  those  learned  Judges* 
and  we  think  that  it  would  be  most  inequi- 
table to  hold  the  present  decree-holder  barred 
by  limitation  from  further  execution  of  the 
decree,  because  certain  former  proceediogB 
were  by  the  permission  of  the  Court  allowed 
to  be  conducted  in  some  irregular  manner. 

Whether  we  look  to  the  prooeedingn  of 
1866  or  1867,  or  to  the  proceedinsrs  of  1868 
and  1869,  we  think  that  both  series  of  pro- 
ceedings were  sufficient  to  prevent  the  bar  of 
limitation. 

We  set  aside  the  decision  of  the  Judge 
and  remand  the  case  to  the  lower  Court  for 
execution. 

Appellants  will  have  their  costs,  pleader's 
fees  in  this  Court  being  assessed  at  two 
S:old  mohurs. 


The  17th  August  1871. 

Present : 

The    Hou*ble  E.   Jaokson   and    W.  Ainalie, 
Judges, 

Seffulatlon  XZVXX  of  17i^3— Baate- 
Bazare. 

Case  No.  551  of  1871. 

Special  Appeal  from  a  decision  passed  hf/ 
the  Judge  of  Tipperah,  dated  the  IStk 
March  1871»  reversing  a  decision  of  the 
Moonsiff  of  Ameergunge,  dated  the  6th 
July  1870. 

Chunder  Nath  Roy  (Plaintiff)  Appellant, 

versus 

Moonshee  Zemadar  (Defendant)  Respondent. 

Baboos  Kashee   Kant   Sein  and  Jogendro 
I^ath  Bose  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Issur 
Chunder  Doss  for  Respondent. 

RegaUdon  XXVn  of  1798  applies  only  to  havts  tid 
bazars  wliich  were  in  existence  when  it  was  enacted, 
not  to  those  of  a  later  date. 

Jachson,  J, — This  esse  must  go  back 
to  ih«»  Judge.    This  Bench  has  already  d«< 
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cided  on  a  former  occasion,  namely,  in  the 
ease  of  Mohinee  Mohan  Doss  against  Moon- 
shee  AfUhooddeen  Ahmed,  on  the  19th 
January  1871,  that  the  view  of  the  law 
which  the  Jndge  has  here  taken  is  an  incor- 
rect view.  Regalntion  XXVII  of  1793 
applies  to  hauU  and  bazars  which  were 
then  (t.  e.  in  1793)  in  existence,  and  is  not 
applicable  to  those  of  the  present  date. 

There  is  also  a  decision  of  another  Divi- 
sion Bench  of  this  Court  to  this  effect  in 
XI  Weekly  Reporter,  page  112. 

The  Judge  finds  that  inasmuch  as  the  con- 
tract is  in  contravention  of  the  law  laid 
down  in  Regulation  XXYII  of  1793,  the 
contract  is  illesal  and  void.  If,  however, 
ReiEulation  XXVII  of  1793  does  not  apply 
to  bazars  and  hauis,  except  to  those  which 
were  in  existence  at  the  time  when  the  law 
was  enacted,  it  would  follow  that  this  bazar, 
which  was  not  in  existence  at  that  time,  is 
not  subject  to  that  rule,  and  that  this  con- 
tract is  not  in  any  way  illegal. 

We  reverse  the  Judge's  decision  and  re- 
mand this  case  to  him  for  trial  on  the  other 
issoes. 

Costs  to  follow  the  result. 


The  17th  August  1871. 

Present : 

The  Hon'ble  E.    Jackson  and   W.  Ainslie, 
Judges. 

Proeeedliicrs  after  ezeoation. 

Case  No.  183  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Mymensingh, 
dated  the  25th  March  1871  reversing  an 
order*  of  the  Moonsiff  of  that  District, 
dated  the  14M  July  1869. 

Jnggut   Chnnder    Bhadooree    and    another 
(Defendants)  Appellants^ 

versus 

Shib    Chunder    Bhadooree    (Plaintiff)    Re- 
spondent. 

*  Order  of  the  Moonsiff, 

In  the  execntion  of  a  decree,  an  elephant  waB  attached 
as  the  property  of  tbemdcrment-debtors.  Ad  objection 
was  made  on  behalf  or  claimant  Prosanno  Bhadooree 
to  release  it  from  attachment,  and  Shib  Chunder 
Bhadooree  stood  a  anretv  to  release  the  elephant  to  the 
ekdmant  Finally  the  right  of  the  judgment-debtors 
was  declared,  and  it  tjras  l^eld  that  the  elephant  iMioald 


Mr,  J.  5.  Rochfort  for  Appellants. 
Babgo  Sreenath  Doss  for  Respondent. 

An  elephant  having  been  attached  in  ezecotion,  it 
was  released  on  the  claim  of  one  P,  upon  S  standing 
surety.  It  was  finally  declared  to  be  the  property  o3 
the  judgment-debtors ;  but  the  deoree  having  been 
satisfied  from  other  sources,  it  was  ordered  that  the 
elephant  be  returned  to  the  judgment-debtors.  It  was 
then  demanded  from  the  surety ;  but  he  objecting,  the 
claimant  (P)  was  served  with  notice  to  produce  it  This 
not  having  been  done  within  Mie  period  fixed,  the 
Moonsiff  ordered  that  it  should  be  demanded  from  the 
surety,  and  (on  his  £ulure  to  produce  its  stipulated  price) 
should  be  realized  by  attachment  and  sale  of  his 
property. 

•  Held  that  the  decree   having  been    executed,   the 

MoonsifPs  subsequent  proceedings  as    to   the   elephant 

were  illegal  and  that  the    right  to  it  was  open  to  a 
suit. 

Jackson,  J. — We  think  that  the  whole  of 
the  proceedings  about  this  elephant  in  the 
Court  of  the  Moonsiff  were  utterly  illegal. 
The  decree  in  the  case  had  been  executed 
and  the  Moonsiff  ought  not  to  have  taken 
any  further  proceedings  as  regards  the 
elephant.  The  question  of  the  right  to  it  is 
still  open  to  a  suit.  If  Juggut  Chunder 
Bhadooree  and  Mohesh  Chunder  Bhadooree 
think  that  they  are  entitled  to  obtain  this 
elephant  from  Shib  Chunder,  they  ought  to 
have  brought  a  suit.  The  Moonsiff  was 
wrong  to  pass  any  order  whatever  upon  their 
application.  The  Judge,  it  appears,  has  set 
aside  those  orders.  Whether  there  was  an 
appeal  to  him  or  not,  we  think  that  those 
orders  have  been  properly  set  aside,  and  that 
the  parties  be  referred  to  a  separate  suit 
for  the  recovery  of  the  elephant. 

The  special  appellant  to  this  Court  must 
pay  costs  for  this  appeal,  two  gold  mohurs 
being  allowed  for  pleader's  fees. 


be  given  to  the  judgment-debtors.  As  the  decree  was 
satisfied  from  other  sources,  it  was  ordered  that  the 
elephant  be  returned  to  the  judgment-debtors.  But  at 
first  on  a  demand  of  the  elephant  from  the  surety,  he 
raised  an  objection  that  according  to  the  terms  of  the 
zaminnamah  (surety-deed)  the  elephant  should  have 
at  first  been  demanded  from  the  daimant,  and  under 
the  surety-deed  No.  31,  dated  29th  Falgoon  1274,  B.  8., 
on  the  record  of  the  execution  proceedings  No.  689  of 
1868,  the  claimant  was  ordered  and  served  with  a  notice 
to  produce  the  elephant,  but  the  claimant  does  not  pro- 
duce the  elephant  within  the  period  fixed,  this  being  the 
last  day.  It  therefore  seems  proper  that  in  lieu  of  the 
elephant,  rupees  3,000,  its  stipulated  price  in  the  surety- 
deed,  be  demanded  from  the  suretv,  and  on  his  &ilure 
the  money  be  realized  by  attachment  and  sale  of  the 
real  and  personal  property  of  the  suretv.  His  objection 
that  he  and  the  other  judgment-debtor  have  shares  in 
the  elephant  cannot  now  be  heard.  Here  it  is  sufficient 
to  bind  him  according  to  the  terms  of  the  surety-deed 
executed  by  him.  Therefore,  it  is  ordered  that  Shib 
Chunder  Bhadooree,  surety,  opposite  party,  should 
produce  rupees  3,000,  the  amount  secured,  or  else  it  be 
realized  by  attachment  and  sale  of  his  moveable  and 
immoveable  properties. 
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The  17(li  August  1871. 

Presefii: 

The  Hon'ble   E.  Jackson   and  W.   AinsHe, 
JuiJffes, 

of  action. 

Ohsh  No.  525  of  1871. 

^pedidl  Appeal  from  a  decision  paMd  hy 
4h€  Subordinate  Judge  of  Tipperak, 
dated  the  6th  February  1871,  a(firm4n>g 
a  decision  of  the  Moonsiff  of  Noornvg- 
gur,  dated  the  9th  February  1870. 

Kabul  Krishna  Doss   (Plaintiff)    Appellant, 

versus 

Mohessuree  Debin  and  others    (Defendabt^) 
liespondenis. 

Baboo  Aukhil  Chunder  Sein  for  AppeHant. 

Baboo   Nullit   Chunder    Sein  for  Respon- 
det^ts. 

In  a  Bait  t<i  recover  poaseation  of  laads  which  h»d 
beeo  fold  to  plaintiff,  bnt  which  hid  been  subsequently 
taken  back  bv  one  of  the  vendors  under  an  agreement 
that  he  would  makeover  other  land  in  exchange,— plain- 
tiff's ground  being  that  he  had  been  disposseawi  of 
those  other  lands  which  were  eventually  decreed  to 
another  party : 

Hrlo  that  plaintiff's  cause  of  actinh  originated  on 
the  date  of  the  decree  depriving  him  of  the  lands  last 
mentioned. 

JaeksoHi  J. — The  plaintiff  brought  thti 
dtiit  to  ^eco^er  possession  of  2  kaneed  and 
i  cowries  of  land,  which,  he  alleged,  had 
Keen  sold  to  him  by  Joy  Chunder  and  Ealee 
Sunkur ;  and  which  lands,  however,  Joy 
Ch under  subsequently  took  back  under  an 
agreement  that  he  would  make  over  to  the 
plaintiff  1  kanee  and  19  gundahs  of  other 
lanids  in  exchange  for  those  which  had  been 
previously  sold  to  him.  Thi*  1  kanee  19 
gundahs  of  land,  the  plaintiff  has  since  lost 
in  a  suit  whieh  was  brought  against  him  by 
Mohendro  Chunder,  Mohendro  Chunder 
having  established  a  better  title  to  them 
thnn  Joy  Chunder.  Thereupon,  the  plain- 
tiff has  brought  this  suit  to  obtain  the  lands 
which  were  originally  sold  to  him,  the 
exchange,  under  the  decree  obtained  by 
Mohendro  Ctiunder,  being  of  no  effect. 


'r*lie  Sufcordinate  Judge  of  Tippera)i,  Ht. 
tlutchinson,  has  held  that  the  plaintiff's  salt 
is  barred  by  limitation,  because  it  has  not 
been  brought  within  12  yearis  eiiher  of  ^e 
original  sale  or  of  the  exchange^ 

On  special  appeal  it  is  contended  that  tliis 
is  wrong  in  law  ;  that  the  plaintiff*^  canfie 
of  action  did  not  originate  until  the  9th 
August  1866,  ^hen  Mohendro  Chorider's 
suit  to  recioveV  possession  of  1  kanee  19 
gundahs  of  latid  was  defcreed. 

Tt  seems  to  he  very  clear  that  the  plain- 
tiff's emree  of  aetion  did  orisrinate,  as  he 
states,  on  the  9th  August  1866.  Ho  could 
not  have  sued  for  the  original  Kinds  as  lonf 
as  he  was  in  possession  of  the  lands  he 
obtained  in  exchancre  for  the  original  lands ; 
and  it  appears  that  he  only  lost  the  lands 
he  obtained  in  exchange  on  the  9th  Angnst 
1866,  and  his  cause  of  action  then  originated, 
and  it  is  evident  that  he  is  in  time. 

l^he  decision  of  tirib  Subordinate  Juctse 
6h  tlie  question  of  TiMitation  is  set  asidi^ 
and  the  case  is  remanded  to  him  for  trial 
on  the  merits. 

Costs  to  follow  the  result. 


The  !7th  September  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  W.  Ainalie, 
Judges, 

Mortgrav^— liteflriBtratiMi. 

Case  No.  692  of  1 87 1. 

Spe  ial  Appeal  from  a  decision  passed  hff 
the  Otficiating  Judge  of  Tirhoot,  daUd 
the  \Oth  March  \S7\,  reversing  a  decision 
of  the  Subordinate  Judge  of  that  Disirieti 
dated  the  SOth  November  1870. 

Sunkur  Sahoy  rPlainliff)  Appellant^ 

versus 

Sheo  Pershad  Sookool  And  mnoth^r  (MfiftH 
dfitits)    /i^spotidents. 
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Mr.  R.   E,   Twidaie    an^    Baboo    Grish 
-     Chynder  Ghose  for   Appellnut, 

^(fbop^  C^ut^der  3IadM  Ghosei  9^)4    Urn- 
bikm  Churn  Banerjee  fbr  Bespondents. 

An  ^nngistered  mortgage  prior  in  da,te  <?Anx},ot  tftke 
effect  ae^inst  a  subsequent  re^istere^  mortga^  whether 
thehoraef  of  the  latter  deed  has  or  has  not  notice  of 
-the  former. 

Ainslie^  J. — We  see  no  ren«)p  to  interfere 
ID  this  case.  The  oulj  question  is  whether 
an  unregistered  mortgnge  pripr  in  date  can 
take  effect  against  a  subsequent  registered 
mortgage.  The  special  appellant  contends 
that  he  got  possession,  but  as  a  fact  the 
possession  was  long  subsequent  to  the  exe- 
cation  of  the  second  mortgage.  The  mort- 
gagee under  the  second  mortgage  sued  on  his 
bond  and  got  a  decree  against  the  property 
and  in  execution  purchased  it  himself.  Sub- 
sequently, the  appellant  sued  on  his  bond  and 
got  fi  decree,  and  in  execution  be  purchased 
htm^^lf  and  his  possession  only  began  from 
that  purcti^se  ;  but  even  if  Uiere  had  been 
possession  previous  to  the  execution  of  the 
SjBcond  mortgrtwe,  it  seems  extremely  doubt- 
ful' whether  it  would  have  been  of  any 
value. 

I^  if  fruQ  t|iat  salojf  undefr  vnregist^red 
deeds^  ki\ve  been   h^Id   good  against    subse- 
quent sales  by   registered   deeds   in  conse- 
quence of  possession  having  passed  under  the 
irst,  hot  there  are  two  poiBte  in  which  auch 
oasM  differ   materiaAy  from  eases  i>f  mort- 
gage.    One  is  that  posaession  under  the  first 
aaie   would  probably  be  cooAtvcied  as  giving 
Botke  to  Ike  aeeoiMl  pur'Sliaser  ;  and  anolher 
18  filiate  after  a  sale,  no  title   renaina  in    the 
yendor,  and  that  he  cannot  sell  again  exoefiit 
by  a  Araai.     Am  ta  notice,  Section  2  Act 
XIX  of  1843  apecinHy   providea  tb«t   the 
'eaperior  claim  of  the  holder  of  a  regisiered 
^ead  la  not  to  be  affected  hy  any  other  deed 
for  the  flame  property  which  may  not  ha^ 
heen  registered,  whether  the  holder  of  the 
rej^tateted  deed  had  er  had  net  notice  of  the 
unrefpistered  deed  ;  aad  the  element  of  fraud 
doea  aet  eoqpie  in,  becaaae  there  is  nothing  to 
l^rereot  a  man  morlgaglag  his  property  two 
•^  Are^  times  ocer  if  he  can  find  persona 
-wtlliog  10  adiwmee  money  apoM  it.     The  deei- 
•ioo  la  page  137  of  I  Bengai  Law  Reports* 
appears  to.  dispose  of  this  ease  eonelasively. 
The  appeal  is  dismissed  with  oosts. 


*  Prqladh  MUser  versua   OodU  Narain  Singh, 
X  Weekly  Be^)orter,  p.  291. 


The  23rd  Septeinber  187f .. 

Present : 

The    Hon'ble  F.   A,  Glover  and  W.  Aios- 
lie,  Judge9. 

Batwara— Title— Oo-defendanta—U- 
mltation. 

Case  No.  635  of  1871. 

Special  Appeal  fr&m  a  decision  passed 
by  the  Officiating  Additional  Judge  of 
Tirhoot,  dated  the  '21th  February  1871, 
modifying  a  decision  of  the  Moonsiff  of 
Mozufferporcy  dated  the  7th  September 
1870. 

Oodoy    Singh  and  another  (two  of  the  De- 
fendants) Appellants, 

versus 

Paluck  Singh   and   others   (Plaiutiffd)  /?«• 
spondents. 

Mr,  R.  E.  Twidaie  for  Appellants. 

Moulvie  Mahomed  Yusoof  for  Respondents. 

There  is  nothing  in  the  law  which  makes  the  order  of 
a  Collector  in  a  Batwara  proceeding  final  as  regards 
qoestiona  of  titles  ^ 

It  was  considered,  qndar  the  circumsUnces  of  this 
case,  not  consistent  with  the  principles  of  equity  and 
good  conscience,  to  refuse  a  clearly  proved  right  on  the 
teehnioal  ground  that  on  one  co-defendant's  appeil  no 
decision  adverse  to  another  co-defendant  can  be  come  to. 

A  suit  to  void  a  Batwara  division  by  the  Collector 
may  be  brought  within  6  year?  ^^ 

Glover^  •/.— This  case  has  been  very 
much  complicated  by  the  way  in  which  it 
has  been  tried  in  the  Court  below,  and  it  is 
exceedingly  difficult  in  special  appeal  tp 
discriminate  between  one  claim  and  the 
other,  because  although  this  case  conies  be- 
fore us  only  in  the  shape  of  one  special  ap- 
peal, the  two  cases  have  been  so  intimately 
connected  together  by  the  Courts  below 
that  the  finding  in  appeal  must  take  into 
consideration  the  cfrcumstances  of  both. 
So  fkr  as  the  merits  are  concerned,  the  only 
qnestios  between  the  parties  is  whether  ti^e 
third  son  of  Man  Singh,  Khuruck  Sahee, 
who  died  childless,  adopted  during  bis  life! 
time  his  nephew  Kripa  Sahee,  or  whether 
his  IQ  gundahs  2  cawries  dkrants  share  was 
di.wl^d  between  his  brothers  Horee  Sahee 
aod  LecliMB  Sahee  (a  geeealegical  tahle  is 
given  U  the  Mooasiff's  decision,  and  h  is 
iliO«eceBS4a*y  to  refer  to  it  more  particular- 
ly he»e.)  The  plaintiffs  in  this  case,  Paluck 
Sie^h  and  his  brothers^  phnntiffe  in  No. 
234  of  the  Judge's  file^  claim  a  7  cowries 
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and  odd  share  of  the  property  on  the 
ground  Umt  by  right  of  inheritance  this 
would  be  the  correct  shore  coining  to  them 
from  their  great-grand-father  Huree  Sabee 
on  the  supposition  that  the  10  gundnhs  2 
cowries  2  krants  share  of  Khuruck  Sahee 
devolved  on  his  nephew  Kripa  Sahee  as 
adopted  son. 

Their  case  is  that  tlie  other  members  of 
the  family  who  have  been  made  defendants 
either  substantially  or  pto  forma  got  the 
Collector  to  make  a  Batwara  of  the  estate 
dividing  it  into  different  puttees  ;  and  that 
among  these  puttees  their  share  has  been 
absorbed,  leaving  them  nothino  of  their  own. 
They  therefore  sue  to  have  their  right  de- 
clared, and  to  have  it  likewise  declared  that 
the  land  to  which  they  are  entitled  is  in- 
cluded within  such  and  such  of  the  defend- 
ants' puttees. 

The  other  case  not  before  us  in  special 
appeal  but  decided  by  both  the  Courts  be- 
low was  inrtituted  by  Pultoo  and  Gocool, 
sons  of  Gouree,  who  are  descended  from 
Lochun  Sahee,  the  brother  of  Hurree  Sahee. 
They  claimed  to  get  a  7  cowrie  share  of 
the  family  property  oat  of  the  hands  of  one 
Deoranee  Kooer,  who  purchased  it  from 
their  oncie  Ram  Bhujjo.  Their  case  was 
that  Ram  Bhujjo  had  sold  to  Deoranee 
Kooer  14  cowries  including  both  his  own 
and  tlieir  share  in  the  property.  This  suit 
of  Pultoo  and  Grosool  was  dismissed  by  the 
Moonsiff  for  reasons  which  he  has  given  in 
his  decision.  On  appeal,  the  Judge  decreed 
it,  ordering  the  7  cowries*  claimed  to  be 
taken  from  what  had  been  purchased  by 
Deoranee  Kooer  and  given  back  to  the  plain- 
tiff. 

The  Moonsiff  gave  Paluck  Singh  and  his 
brothers  their  7  cowries  2  krants  share. 
We  may  here  mention  that  their  proper 
share  would  have  been  10  cowries,  but  it  is 
admitted  that  a  8  cowrie  share  was  sold  to 
a  third  party.  The  Moonsiff  awarded  the 
share  of  the  plain tifis  in  the  following  way  : 
Ig.  2c.  Id.  were  to  be  taken  from  what 
was  in  Deroranee  Kooer's  possession,  1 
cowrie  from  Abdoot  Singh^  and  Ik.  2d. 
from  Sheo  Narain's  share. 

The  appellants  before  as  are  Oodit  and 
Golee  Singh,  who  purchased,  as  they  say,  a 
21  cowries  share  of  the  estate  from  Bheekoo 
Singh.  Bheekoo  Singh  was  descended  from 
Saheb  Singh,  the  third  son  of  Kewul  Sahee 
whose  share  was  3g.  2c.  2d.,  so  that 
Bheekoo's  share  wonld  amount  to  no  more 
fhan  14  cowries,  aniess  it  were  proved  that 


Khuruck  Saliee's  share  went  to  his  bro- 
thers and  and  not  to  his  adopted  son  Kripa 
Sahee. 

The  special  appellants  take  various  objec- 
tions to  the  Judge's  decision.  Thej  finl 
contend  that,  as  the  estate  had  been  finally 
divided  into  puttees  by  the  Collector  under 
the  Butwaruh  Law,  no  civil  suit  would  He  to 
set  aside  that  arrangement ;  that  the  pUun- 
tiffs  might,  if  they  had  chosen,  have  objeot- 
eil  to  the  Butwarah  and  have  stopped  its 
operation,  but  not  having  done  so,  tbey  have 
now  no  remedy.  They  object  further  that 
us  they  were  by  the  Moonsiff 's  decision 
absolved  from  the  claim  of  Paluck  Singh 
and  his  brothers,  and  as  Paluck  Siugh  did 
not  appeal,  the  Judge  was  not  justified  on 
the  appeal  of  Deoranee  Kooer  in  passing 
a  decision  adverse  to  their  interest,  as  on 
one  co-defendant's  appeal  no  decision  adverse 
to  unother  co-defendant  can  be  come  to. 
They  likewise  object  that  there  has  been  no 
finding  on  the  questions  of  special  and  ge- 
neral limitation  pleaded  by  them.  As  to 
the  question  of  the  adoption  of  Kripa  Sabee 
by  Khuruk  Sahee  there  seems  to  be  no  rea- 
sonable doubt.  The  Judge  has  distiocilj 
stated  that  no  objection  ever  was  made  to 
the  statement  of  the  plaintiff,  no  contrsrj 
evidence  was  given,  and  the  Judge's  findiog 
that  the  adoption  wm  made  ia  a  flmliBg  ^ 
fact  which  we  cannot  interfere  with  in  spe- 
cial appeal. 

As  to  the  question  of  the  Batwarah.  In 
the  first  place,  the  plaintiffs  do  not  ask  to 
have  any  alteration  made  in  the  Batwarth 
arrangements  carried  on  by  the  Colleotor; 
these  may  be,  and  no  doubt  are,  final,  for  »U 
fiscal  purposes,  and  the  plaintiffs  have  so 
object  in  getting  them  altered  ;  what  tbey 
want  is  to  have  it  declared  that  within  cer- 
tain puttees  demarcated  by  the  CoHector 
certain  lands  belonging  to  their  share  of  tbs 
family  estate  have  been  included,  and  tbej 
ask  to  have  it  pointed  out  in  each  particoltr 
puttee,  where  those  lands  are,  in  order  that 
they  may  recover  possession  of  the  same. 
The  only  effect  of  a  decision  in  their  favoor 
would  be  that  in  each  of  those  puttees  there 
would  be  one  more  co-sharer,  bat  notbisg 
wonld  be  done  to  invalidate  the  Batwsrtk 
or  alter  the  boundaries  fixed  by  the  Cdlee- 
tor.  It  is  not  necessary  to  go  further  than 
this,  but  we  may  remark  there  is  notbiog  ie 
the  law  which  makes  the  order  of  a  C^le^ 
lor  in  a  Batwarah  proceeding  final  as  regtf^ 
questions  of  title,  and  we  do  not  see  wby 
a  plaintiff  who  h^is  a  title  to  (and  ahooUbe 
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debarred  from  having  i(  tried,  merely  because 
the  estate  bad  beeo  partitioned  out  into 
different  puttees  for  purposes  purely  fiscal. 

With  regard  to  the  other  objection,  it  is 
quite  true  that  the  plaintiffs  Paluck  Singh 
and  his  brothers  did  not  appeal  against  the 
MooD8iff*s  decision  which  threw  out  the  case 
brought  by  Pultoo  and  Gowree,  but  then 
they  bad  no  possible  object  in  so  appealing. 
Their    suit   was  to  obtain  a  7  cowrie  share 
in  the  family  estate  and  that  was  decreed  to 
them  from  the  lands  held  by  Deoranee  Kooer. 
It  was  immaterial  to  them  that  the  Judge 
absolved  Goolee  and  Oodit  from  their  claim, 
as  they  had  already  got  their  share  in  the 
estate  given  up  to  them.    There  were  three 
appeals  before  the  Judge,  and  although  Fa- 
luck  Singh  only  appealed  on  the  question  of 
costs  ,Pultoo   and   Gocool  appealed  on  the 
question  of  title ;  they  said  that  their  father's 
share   had  been  improperly  sold  and    the 
Judge  found  that  such  was  the  case.    Now 
that  being  so,  and  it  being  found  that  Deo- 
ranee Kooer  had  bona  fide  purchased  a  7 
cowries    from  Ram   Bhujjo,   the   plaintiff^s 
decree  was  rendered  absolutely  infructuous, 
for  they  had  got  a  decree  for  7  cowries  as 
against  Deoranee  Eooer,  which  decree  had 
been  set  aside  on  the  appeal  of  another  party. 
In  the  first  instance,  they  had  no  object  in 
appealing,  but  when  the  Judge's  order  revers- 
ed the  decree  of  the  Moonsiff,  their  position 
was  altogether  changed,  and   their  decree 
altogether  useless.    It  would  not,  we  think, 
be  consistent  with  the  principles  of  equity  and 
good  conscience  which  guide  the  decisions 
of  Civil  Courts  in  this  country,  to  refuse  a 
dearly  proved  right  on  the  technical  ground 
taken  by  the  special  appellant    Udder  ordi- 
nary circumstances,   his  objection  would  no 
doubt  be  a  good  one  ;  but  if  we  were  to  aU 
low  it   in  this   case,  it  would  be  depriving 
the  plaintiffs  of  what  is  no  doubt  their  share 
in  the  family  property,  and  playing  into  the 
hands  of  those  who  have  been  throughout 
seeking  to  deprive  them  of  it. 

Under  the  circumstances,  the  Judge  would 
have  done  well  to  have  tried  these  cases 
separately  as  the  purchases  were  at  different 
times  and  the  parties  unconnected,  but  it 
would  not  be  proper  in  the  special  appeal 
stage  to  throw  out  parties  who  have  a  sub- 
stantial right  on  a  purely  technical  objec- 
tion, and  as  a  matter  of  fact  there  has  not 
been  any  injustice  done  to  anybody  by  the 
decision  of  the  Lower  Appellate  Court. 
Accordins:  to  the  finding  of  fact  come  to  by 
the  Jadge,  it  is  oloar  tbiit  Qheokoo  Singh 


had  but  14  cowries  to  sell;  and  as  the  sale  to 
Oodit  and  Goolee /)f  21  cowries  was  alto- 
gether improperly  made,  so  far  as  the  jus- 
tice of  the  case  is  concerned,  the  Judge  has  ^ 
done  substantially  right  in  taking  these  7 
cowries  from  Oodit  and  Goolee  and  givhag 
them  to  the  parties  who  have  a  proved  right 
to  that  share. 

On  tlie  question  of  special  limitation, 
there  is  no  law  which  we  are  acquainted 
with  which  makes  it  necessary  to  bring  a 
suit  to  void  a  Batwarah  division  by  the 
Collector  within  three  years.  Section  6 
does  not  apply,  and  if  the  case  comes  within 
any  Section  at  all,  it  comes  within  the  six 
years  limitation  Section,  and  the  suit  is 
therefore  in  time. 

As  to  the  question  of  general  limitation, 
we  think  that  the  Judge  has  sufficiently 
found  that  the  plaintiff  have  been  in  posses- 
sion within  a  period  of  twelve  years  and 
that  they  were  not  put  out  of  possession  of 
their  share,  (the  estate  being  at  the  time  a 
joint  and  undivided  one)  until  the  Collector 
divided  the  several  puttees. 

With  regard  to  the  merits,  we  have  al- 
ready said  that  the  Judge's  decision  although 
somewhat  involved  is  substantially  right, 
and  we  see  no  reason  to  interfere  with  it. 

We  dismiss  the  special  appeal  with  costs. 


The  22nd  November  1871. 

Preteni : 

The   Hon'ble  G.  Loch  and  W.    Ainsliei 
Judges. 

Attaobment—BKaaarer— Section  243 
▲ot  ▼XXX  of  185^— Olronlar  Orders* 

Case  No.  220  of  1871. 

Miscellaneous  Appeal  from  an  order  pass^ 
ed  by  the  Subordinate  Judge  of  Tirhoot, 
daUd  the  22nd  April  1871. 

Bunwaree     Lall     Sahoo     (Decree-holder) 
Appellant, 

versus 

Baboo  Girdharee  Singh  (Judgment-debtor) 
Bespondent. 
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ilef^rsi,.,C.  .Pifard  and  /^l.  P^'jSiP^M^i 
Moulvie  Mahomed  Yusoof  for  AppeilaQ^. 

M.    k^oodroff^fiudjiaboQm^ 
iBdherjee  tot  fieepbiid^tit. 

Adoirti  cAti^ot  refose  i<r  o^de^  abteohixnnt  oh  afipil^ 
cation  of  a  decree-holder,  nor  appoint  %^^«^^|•g•r  under 
Section  243  Act  YIU  of  1859  till  after  atuohment. 

■'  •    -i'    •         '■•  "       I-       .  ^  .     .  ..       ji, 

TM  <;!iroi4ar<Qrdar  ^f  U^  Jqly  last  miist^e  taken, 
'    *  jid  limit  of  time  duri       '  ^ ' 
3  under  the  managi 

^ ^  ^thuTf  Jtt  ea^h  jdiAa^  the*  Judgs 

||ho  idj^tft-  the  j|p|iQintn^nt  of  a  mfuiager  ^oold^  4^^- 


rf^W,  ^n^  further  iU  'S'uBp^^^iilkiSS,  m 
hasjastirnAted^  the  asi^ets  o/ .the  99tat^  ui|^ 
than  t'he  deliior  ha'^  cfoine'  nimielJf,  but  opoA 
nfo  tuffi<)i6Bt  groand. 


no^  a&  p^cribing  any  riL 

a  property  ii,  ta  contintra  under  the  managii 
miata^,  tut  as  nqmiriti^^tfaiit  ia  eaffh  jcasa^  t\ 

||ho  idj^tft-  the  jippQintn^nt  of  a  mfuiager  sboa      ^ ^ . 

ci8e,a  prAper  discretion,  witK^^er^noe  to  all  £he  eirconH 
Ukaeti  of  the  taae,  in  oiiIc4kiting  the  time  for  the  pay- 
ment  of  the  jodgment  debt. 

ioohj  J', — ^IN  this  case,  it  appd^^s  fli&i 
certain  estates,  the  property  oi^  Bubbo  (jrir- 
dtuiree  Stu^b,  jod^meDfi- debtor, .  wer^  at- 
tithed  ioi  executi;on.>  of  li,  decree.  )ie)d  bjr 
certaiq  mohajuos;  LalQee  Sdtifoo,  jaiU  otheri^; 
ind  that  by  orders  of  tbe  Lower  Qpur^.m^^^ 
about  two  ye^rs  ago  Qoder  Seciiop  243.  Aqt 
YIU  of  185^  a  manager  was^  apppinjte4  to 
inake.>«d)leotioQB.  frpm  theiei  mebal^  ft^d.to 
pay  off  debts  duejby  the  d^btpr ,.  Sjibsc^M^^Jli 

a  this  arrangement,  tne  judgment- deb  tor 
id  a  llsi  of  dth^ir  t)rbti6rti^s  Whi^K  b6ldDl|ed 
to  HiUi;  find  |ira^ed  th^t,  ad  U  bad  M^t^\ 
oilier  d^dts  blitslabding;  the  Coufc't  I^Odld 
ordei*  tbb  nitinagbr  16  takei  ^hafge  bf  thUd 
oj»liBf^qp«h)jl8  and  from  tljeir  proceeds  to  li- 
quidate his  oebts.  An  order  in  conformity 
with  this  prayer  was  issued  by  this  Court. 
After  this  order  was  made.  Baboo  Bunwaree 
Lall  and  ^tbers.  who  hel^  decrees  against  tlie 
debtor  drirdharee  Sib^h,  applied  to  the 
Court  for  attachment  and  sale  of  the  property 
of  the  judgment-debtbir  ib  execution  of  their 
decrees.  But  the  Court,  instead  of  issuing 
atiy  order  fdl*  attachnieni  or  makibg  jany^orr 
der  for  sale,  directed  that  the  manager  should 
pay  the  interest  upon  those  debts  for  two 
jl'elkrti.  and  that  after,  that  peripd«.  wheq  ^^r- 
taili  Bhblrhfli  leases  Would  expire^  Ui^ns  would 
be  sufficient  funds  to  pay  off  the  debts  of 
these  creditOts.ii)  tb^sop.rse  of  ^bout  five  or 
six  years,  and  the  Subordinate  Judge  rejected 
their  application,. 


^^  _     Ba*  beeb  priBferred  to  \i8  H^Altast 

this  order,  and  tffe  bl)ject^nlB  ta&dtt  \ik  ft^^eal 
are ^t^w(^ :  first^  that  tbQ  or(|er  is  contrary 
io  ]aw,ttiere  l&atin^  bieen  no  at'tAchn&eM  ibad^ 
by  the  decree-hol(fB'rb  ;  Md,  secondly,  that 
the  data  upon  which  calculation  of  assets  is 
based  are  altogether  errotieous,  haviog  been 
aissum^d  by  tlud  Subordinate  Judge  without 
an$r  feVrdeftcfe  hefttle  bef^fi^e  Ivilfr,  %iA  ty^| 
adopted  from  ikte  lB&l6«iif&t8  made  by  the 


^,^^^  appears  to  me  ^a^  ^e  or^^r  of  fife 
tower  Court  must  be  sei  aside;  liiecaoM  h 
is  clear  ^liaV  ^tt  an  at{actimen^,i>  m^  & 
the  appHcfilibn  ^f  die  decree-hbldei},  Ifii 
Court  cannot  j^ifocJecw  tfidef  ihe  pr6f IjIiom 
of  Section   ^43  ^tb  appbiiii  a  i&anager  :  fin 


t^. 


u^  s^ecHou  -^'±o  lo  appoint  a  manager  :nir- 
tlier  tlie  refusal  to  n|inke  in  fitta'ohiaett 
when  ^p'dlied  fd^  Vj  a  decre^-holdb'f  \i  ioi  i 
Iighl  mkCer,  t<^v  Jt ,  inay  <)rpve  bt  senodk 
deifTmbht' ib  lilM,   betkus^  shbuia  ant  oificl 


Then,  ^  the  sbcon^  ^oahd;  it  la  eki|i 
tifbt  the  Siiberd|bftt^  Jndge^  id  M4uhitii% 
the  Assets^  has  not  gode  apoa  nby  eVidelie% 
but  has  be^n  satisfied  with  the  !^tiiieiaeiit 
madd  by  thoi  de*btor  as  td  the  raliib  oi  his 
pFbpbrty^  This  1^  ndt  suffibieet  in)  a  ease 
like  the  phekerit^  T^rheh  a  ma6  is  almost  kopi^ 
lessly  involved  in^  debt^  and  wboi  iii  order  C^ 
iuvk  his  cistate  fropa  sale,  may  b«  ezpeeted 
to  ma^LO  tbe  most  favourable  returns  of  bU 
income* 

.  I  think  thb  i^|^pellailt&  iit  this  ease  mnAt  be 
allowed  to  ihake  an  attachment  aeoording.to 
law  ;  and  after  itabking  that  attaehmeni:^  the 
Court  infiy  probeed  u^nd^r  the  law  ^ther.t^ 
order  thb  salie  oi  thp  property,  or  under  the 
provisions  of  Section  243  to  lippotriit  a 
ihanager  should  thiit  be  eootidered  to  jbe  the 
best  coui  sd  both  for  the  breditor  And  for  the 
debtor. 

.  Reference  hab.been  made  to  an  ord^  of  thii 
Court  issded  In  July  last,  in  #hich  the  Cloart 
stated  that  two  or  three  years  should  ordit 
narily  be  the  limit  for  which  a  prop^rQr  should 
be  put  under  the  charge  of  a  manager,  Tbe 
Court  does  not,  I  apprehend,  intend  by  tliese 
w^itds  to  iTftiit  the  time  stticily  to  ttiH^H  p^od 
itt  an  cA^es,  b^t  rfeqiifrbs  tftfei^eby  th*t  ini^Wfi 
cA'se  thie  Judg^  Who  dfrbi6W  the  a^Aolbtibefit 
of  k  iikahmr  Should  exerifte  d  "pVof*  dfs^rti 
mti,  With  'refe<reto^6  U  an  lih%  cittHm^hUA 
of  the  ci60,  ift  ^ilc\iraffbg  m  tfttoi  lA  wM* 
th\e  d6t)t8  miij  bf^  plitd  'oV.  If  aftet  a  ^kUt  ^ 
tWo  it  b^j^<dars  thkt  th^  coilfetftfobs  ^*8  IH* 
stfflctenTt  tb  m^t  \Rfe  claittii  of  ¥He  ttWiHWt 
thei^  %  no  l^as^te  why  liKikp^l^a^n  ikim 
,notbeifi¥deTo^W6edart'tof  *flrt  ftitfOHl* 
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1  tbinic,  therefore,  that  the  order  of  Uie 
kmet  Ctfnrt  tnnkt  be  0dt  asldfa  and  the  bppiiil 
be  decreed. 

Pariies  fwiH  pay  Iheir  owa  costs. 

AinsliSf  J. — I  eoncar  in  thinkinz  that  the 
refuMl^toi  ordei*  the  ^bttacdmerit  Was  wfonK, 
aiid  tAat'  ihe  case  must  go  Wk  to  th^  lomr 
Odnrt  1Q  order  that  the  Jildgoieni-^Ci^dltbr 
miiy  1)0  alloWedf  to  kttac&  any  propetiy  of  the 
^^btofihe'maj  point  oni.  'The  lo#ef  ^^oatt, 
V'  l^ris^'  to  proceed  under  Section  24S, 
^ilithenbe  guided' by  the  rules  Jaid  dotm 
In  iHe  Circular  Order'of  the  Mth  July  last. 
I  i^ilite  oonbur  wich  Mr.  Justice  Loch  in 
thinking  th^t  that  rule  is  not  to  be  takeu  as 
fres^rlmn^  any  dgid  limit  of  time  during 
%hich  a  propertjr  IS  to  continue  under  the 
^nanSgeoienft  of  a  manager.  With  re£drence 
%0'tbie  n&agnitude  of  th'^.eatate  and  the  length 
%f  time  the  debts  have  been  itllowed  to  run 
^D,i'thliik  no  substantial  injury  would  be 
^i^'^io  '%he  '  jndgment-creditors  Jn  these 
%ai^hy  an  extension  of  time ;  and,  as  pointed 
cot  by  my  learned  colleague;  if  the  Result  of 
•ft^  J%l^9«WWiMbWfl  Ahftt  llhye  ,h^p  jl^een 
mjycdi^l^ftn  fi{  Jf^  ;/w8e^  ^he  ^crjflitocs 
A»A!n^3Wtj  M>  ^ihp,Ciq^vt  tp  jS^t  a(||4e 

<ft»»»U9n.ftfti§8r.w 


The  Hon'ble  F.  B.  Kemp  and  £«  JackiOOi. 
Judges. 

Sxeoiitlon--^Af(reement. 

Case  No.  238  of  1871. 

Siiseellantout  Appeal  from  an  order  pasned 
by  the^  SuhofdtnaU  Judge  of  CuUack^ 
dated  ihe  IH  Jnne  (1871. 

JM^fi  jl^all  (J?iHi4i^(Hecrser>f^i4er)  ^p- 
pellanif 

vereue 

tll€k<^tof  ;Vjr^s  9n  >eh^^^ 
of  Rajah  Puddo  Lai  Bliunj  (Judgment-deb- 
tor) Reipondem.     ' 


Baboo  Mohendro  LM  Miiier  /or  Appel- 

Baboo      Unnoda    Pershad    Banerjee    for 
Betpbn^nt. 

Jn  e^eea^on  of  a  ^^ree  a  jndgmei^t-d^btor  eApnnt 
be  ordered  to  pay  a  sum  beyond  wiiat  is  stated  in  the 
decree,  although  lie  ihaj^iialrd,  afttir  the  decree,  agreed 
with  the  decree-holder  to  do  so. 

Jackson^  J. — Ws  think  that  the   decision 
of  the  Lower  Appellate  Qonrt  in  this  case  is 
correct,     ft  was  passed  in' 'execution   of  a 
decree   for   a  del^t  of    5,^ 
tlie  (Sfecree   ^nd  been  pa^i 
the  decree-hptic|er'  (rnd   tt 
came  to  QOiHe  arr^n  gemei 
was  agreed  ^hat'  ctiej[ddg 

perty  should  not\)e  put  u^ , 

the  amount  of  the  decree  should  be  paid  in 
instalments  at  ji^ very  Urge  rate  of  interest 
from  year  to  year  for  eight  years.  Under 
this  the  amount  of^^e  ^^eetee  swelled  from 
6,651  rupees  to  nearly  20,000  rupees.  lu 
18^,  ^he  fir.^  ^iRst^jjnent  ^i^s  .p^j^  (by  the 
Rajah.  Subsequently  to  that,  however,  the 
instalments  app^i^'  .t)0t  to  h^va  bej^n  paid  ; 
but  in  1871,  ^a  projj^ty  having  in  the 
meanwhile  been  taken  possession  of  by  the 
Collector  of  the  district  as  the  Court  of 
Wards,  a  sum  of  14,877  rupees  1  anna  5 
bie' Was  bald  into  Court.  Thei'e  remnf^ed 
then  only  rupees  .4,083t<4-p  still  jdue  un* 
der  this  agreement  between  the  parties,  find 
^orJl^fs  sum't^  dec^ee-^^^ 
these  proceedings.' '  Tlbie  low'er^' itiouVt  :fas8 
held  that  this  sum  beine  in  excess  of  the 
anioini'  originally  .decreed  cannot'  bjb  pbtafned 
itf '^ie'cutibn'of  U^&  debre^.  "'K  S  Ver^  clSr- 
tain  th^t  .this  sum  Cjt^ld  ^t  .|n  af^  way 
jin^Y^V^ff!^  pbtained  under  |be  ^r^s  of  flie 
/jicfcree  paf^  in  this  s^uit.'  ^In  o^jt^er  tp  9b- 
tain4t;^^decree-hplder  must  prov,e  tjl^e,  exe- 
cution of  the  subsequent  agreement. 

It  is  true  that  mere  ajgreements  to  gay  the 
rtginaf  ^^^^.^^  ^^  instalments  haire  Been 
freq^^intfy  upheld  and^rdperty  upiheld  •  but 
thU  il  a  ctfse  in  which  the 'jbd^ment-del^^br 
has  hgreecf  to  pay  a  very  large  sum  of  iriiin^y 
over  and  above  the  amooni  of  th^ '  origtn^il 
decree,  and  we  are  inforine|i  that  even  the 
validity  of  ^  that  agreement,  can  be^contQ^r^^. 
tjnjder  these  ^circnmstajnpes,  it  wpul^  ;Pi,9t.bo 
^pfop^r  in  c^^cijition  of  tjiis  depree;tp,  direct 
Jhe  payment' ixy  the  ji;^(Jgment-/^ebtor  qf.a 
^sum  beyond  what  is  ^statc^d   in   the  J^occf^• 


or 


^The  party. can^  j^Wiys   bring,his  suit   to,e^ 
,  force  the  fon  tract  Ji\ib^eque^ly  .enteff^ 
beiwewbj^.  jiipa  the  judgm9;9.tr49|btor. 


The  appeal  is  dlsTiissed  with  costs* 
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The  23rd  November  1871, 

Present : 

The  Hou'ble  F.  A.  Glorer  and  Dvvarkanatb 
fitter,  Judges. 

&e9iadi6afa— Xieave  to  brlngr  new 
Salt, 

Caw  No.  671  of  1871. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Chittagoug, 
dated  the  Mth  March  1871,  reversing  a 
decision  of  the  Moonsiff  of  Sitahoond, 
dated  the  Sth  September  1870. 

Sreemotee  Mona  Bibee  and  others  (Plaint- 
iffs) Appellants, 

versus 

Domed  Ali  (Defendant)  Respondent. 

Baboo  Aukhil  Chunder  Sein  for 
Appellants. 

No  one  for  Respondent. 

A  suit  is  not  barred  by  the  principle  of  ret  fudteata 
beeanse,  in  a  former  case  between  the  same  parties  and 
on  the  same  cause  of  action,  the  plaintiff,  after  the 
eyidence  had  been  recorded  but  before  final  judgment 
wat  passed,  obtained  the  Coort's  permission  to  withdraw 
the  case  with  reservation  of  leave  to  bring  another 
Bitit. 

Observations  on  decision  of  Prii^  Council  in  Watson 
versut  Collector  of  Rajshaye,  XU  W.  K.  (P.  C.)  p.  48. 

Glover,  J, — Thb  only  point  taken  in  this 
special  appeal  is,  that  the  Subordinate  Judge 
was  wrong  in  holding  that  the  suit  was 
barred  by  the  principle^of  res  adjudicata. 

It  appears  that  in  a  former  case  between 
the  same  parlies  and  on  the  same  cause 
of  action,  the  plaintiff,  after  the  evidence 
had  been  recorded,  obtained  the  Court's 
permission  to  withdraw  the  case  with  per- 
mission to  bring  another  suit  hereafter. 

The  Subordinate  Judge  has  considered 
that  this  reservation  on  the  part  of  the 
Court  by  which  the  permission  was  given, 
did  not  prevent  him  from  going  into  the 
question  of  res  adjudicata,  and  deciding 
the  suit  on  that  principle.  In  support  of 
his  opinion,  he  has  referred  to  the  case 
(reported  in  XII  Weekly  Reporter,  page 
43)  of  Watson  and  others  against  the  Col- 
lector of  Bajshahye,  decided  by  the  Privy 
-Council  on  the  15ih  July  1869;  and   thinks 


that  the  precedent  proves  tliati  even  where 
a  reservation  is  made,  that  does  not  prevent 
the  Court  before  whom  the  case  comes  on 
the  second  occasion  from  going  into  the 
question  of  res  adjudicata. 

Now  the  precedent  tlius  quoted  has  no- 
thing to  do  with  the  present  case.  In  the  ease 
before  the  Privy  Council,  a  decree  had  been 
passed  in  favor  of  the  defendant  and  against 
the  plaintiff,  on  the  ground  that  the  plaintiff 
had  altogether  failed  to  prove  his  case  by 
evidence  ;  there  was,  tindoubtedly,  in  the 
decree,  a  reservation  allowing  him  to  bring 
another  suit ;  but  the  case  had,  as  a  matter 
of  fact,  proceeded  to  final  judgment  on  the 
failure  of  the  plaintiff  to  make  out  his  pleas. 
Now  Section  97  Act  VIII  of  1859  aUows 
a  Court,  in  all  cases  where  sufficient  ground 
is  shown  and  where ^ita/  judgment  has  not 
been  passed,  to  give  permission  to  a  plaintiff 
to  bring  a  fresh  suit ;  and  in  this  case  no 
final  judgment  has  been  passed,  for,  although 
evidence  was  recorded,  no  decision  was  given 
on  that  evidence. 

^  It  appears  to  us,  therefore,  that  the  Snbor* 
dinate  Judge  was  wrong  in  deciding  this 
case  on  the  priixciple  of  res  adjudicata  inas* 
much  as  the  merits  were  not  decided  on  the 
first  hearing,  and  by  law  the  original  Court 
had,  under  such  circumstances,  the  power  to 
give  the  plaintiff  authority  to  bring  another 
suit. 

The  decision  of  the  Lower  Appellate 
Court  will  be  set  aside  and  the  case  remand- 
ed for  re-trial.  The  costs  of  this  special 
appeal  must  be  borne  by  the  special  respond- 
ent,  the  other  costs  to  follow  the  result  of 
the  remand. 


The  23rd  November  1871. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Ilon'ble  Dwarkanath 
Mitter,  Judge. 

Xnherltanoe— Oatiffliter* 

Case  No.  649  of  1871. 

Special  Appeal  from  a  decision  passed  if 
the  Officiating  Judge  of  Chittagong, 
dated  the  21  st  February  1871|  affirming 
a  decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  IZth  December 
1870. 

Nyo  Chowdhry   (Defendant)  Appellanl, 

versus 

Fttttah   Chowdhry    (Plaintiff)  Responient. 
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Baboo  Auhbil  Chunder  Sein  for  Appellant. 
Mr.  R.  K  Twidale  for  RespondeDt. 

Anift20i,— *  danghter  beoomea  entitled  to  her  share 
npon  the  death  of  her  iather  and  not  after  her  mother's 
death. 

Couehf  C.  J. — Eala  Bibbe  was  the  daugh- 
ter, and  as  sach  had  a  title  to  a  share  of 
this  property ;  and  there  does  not  appear 
to  he  any  aathority  for  saying  that  she 
would  become  entitled  to  that  share  only 
after  her  mother's  death.  It  would  seem 
from  the  passage  in  the  book  handed  up  to 
OS  that  the  daughter  would  become  entitled 
to  a  share  of  the  property  upon  the  death  of 
the  father.  She  having  that  share  has 
conveyed  it,  by  an  instrument  which  the 
lower  Courts  found  was  duly  executed*  to 
the  plaintifif.  That  certainly  would  give  the 
pUintiff  a  prtmd/acte  title  to  the  share. 

The  position  of  the  defendant  appears  to 
be  this, — that  a  suit  was  brought  against  the 
mother  and  the  son  and  also  against  Kala 
Blbee.  She  was  included  in  that  suit,  but 
she  does  not  seem  to  have  appeared  and 
probably  was  not  duly  served  with  the  sum- 
mons. A  decree  was  made  in  that  suit 
against  the  mother  and  the  son,  but  not 
against  Kala  Bibee  ;  and  the  decree  author- 
ised the  sale  of  the  right  and  interest  of  the 
mother  and  the  son,  which  did  not  include 
the  share  of  Kala  Bibee,  because  the  words 
'* estate  of  the  deceased''  would  not  have 
the  effect  of  authorizing  a  sale  of  a  portion 
of  the  estate  of  the  deceased  in  the  hands  of 
a  person  not  a  party  to  the  suit|  or  a  share 
tojirhich  a  person  against  whom  the  decree 
was  not  made  claimed  to  be  entitled.  The 
defendant  purchased  as  is  alleged  upon  the 
sale  in  execution  of  that  decree.  It  appears 
to  Qs  that  he  did  not  by  that  purchase 
acquire  any  title  to  Kala  Bibee's  share. 
Be  claims  merely  as  having  purchased  under 
that  decree.  We  do  not  think  he  is  in  a 
position  to  contend  that  there  was  no  con- 
sideration for  the  conveyance  from  Kala 
Bibee  to  the  plaintiff.  He  has  no  right 
whatever.  There  may  be  cases,  no  doubt, 
in  which  a  defendant  would  be  entitled  to 
put  a  person  claiming  to  prove  that  an  alleged 
isle  or  conveyance  was  not  collusive,  but  a 
real  and  bon&  fide  conveyance  executed  for 
consideration.  But  this  does  not  appear  to 
be  one  of  those  cases.  The  defendant  appears 
to  have  no  title,  and  the  plaintiff  has  a  suffi- 
cient ffima  facie  title  to  give  him  a  right  to 
recover  in  this  suit. 


We  do  not  see  that  there  has  been  any 
error  in  law  in  the  way  in  which  the  Lower 
Appellate  Court  has  dealt  with  the  questions 
raised  in  the  suit.  The  appeal  must  be  dis- 
missed with  costs. 


The  23rd  November  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges. 

Joint  Blndoo  family  —  Sasement  -« 
Vaer— ObstmotlOD. 

Case  No.  439  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahye^ 
dated  the  29th  December  1870,  reversing 
a  decision '  of  the  Moonsiff  of  ihat  Dis' 
trict,  dated  the  26th  Ifebruary  1870. 

Chunder  Kant  Chowdhry  and  otherS| 
(Defendants)  Appellants^ 

versus 

Nund  Lall  Chowdhry  and  others  (Plaintiffs) 
Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Doorga  Churn  Doss  for  Be- 
spondents. 

^  Salt  by  members  of  a  joint-family  to  enforce  their 
right  to  a  pathway  through  a  door  (which  had  beea 
blocked  up)  leading  to>  joint  Thakoorbaree.  Hdd  that 
this  was  not  a  case  in  which  the  plaintiffs  claimed  the 
right  of  user,  but  only  complained  of  the  obstruction  of 
a  passage  belonging  to  them  jointly  with  the  de- 
fendants. 

Pauly  •/.— This  is  a  very  simple  case. 
The  facts  are  shortly  these  : — The  plaintiffs 
alleged  in  their  plaint  that  a  certain  pathway 
leading  from  their  family-dwelling-house 
to  a  certain  Thakoorbaree  belonging  to  them 
had  been  obstructed  by  the  defendants  having 
bricked  up  the  passage  through  a  door. 
The  plaint  showed  that  this  obstruction 
took  place  in  1272,  and  the  present  action 
was  brought  in  1276,  that  is,  after  the  lapse 
of  four  years. 

Upon  this  state  of  facts,  it  became  neces- 
sary to  enquire  whether  the  matters  stated 
in  the  plaint  were  true  or  not,  as  the  cause 
of  action  admittedly  had  arisen  within-tbe 
period  of  limitation. 
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yiip  4®feP(d««U9  fi^p  up  v^rio^s  pleas 
WPPT^iPg  )tp  ^^cquies^en?,^  Qa  jth.e  jpart  of 
1^^  pJftj^ifiV  v^ni  tUeir  a^ijidpnm^nt  of  the 
rigjit  .0/  w,^y.  yhe  other  defen^c^s  were 
also  of  a  similar  character. 

The  first  Court  found  that  the  obstruc- 
tion took  place  in  1267  and  proceed! n^^  on 
that  findiM^;  he>ld  that  the  pUkint^a'  rights 
were  barred  by  acquiescence. 

The  Appellate  Court  differed  from  the 
^rst^Cc^irt^npoQ  the  questiQu^s  to  when  the 
obstructloQ  ^rst  tooK  place,  and  held  that 
it  did  not  take  place  in  1267,  but  in  1272, 
£VLi  i^iuid  that  w.hetUeir  it  took  place  in 
1267  or  in  1^7^)  the  ct^use  pf  ^ction  arose 
within  the  period  of  limitation  and  there 
was  DO  a<}q\]^i|9s^nce  or  abandonment  of 
right  by  the  plaintiffs  either  in  law  or  in 
^t  'iKaviag  ioverriiled  this  prelimioary 
4il^rio|i,  th^  Appellate  Gowct,  jn  a  lengthy 
fad  apparently  iul/  ooosidwed  iudgm^nt, 
4Mime  to  ^e  >o*WGliftaion  ^at  all  ^the  facts  on 
which  ilhe  j^laintiffs  .cftlie^  v«rd  tryie,  viz., 
that  the  Thakoorbaree  was  the  joint  pro- 
perty of  the  plaintiffs  and  the  .defendants, 
that  the  pathway  wa§  also  tlveir  joint  pro- 
perty, both  having  come  into  existence  many 
years  ago  at  the  time  of  their  ancestors,  and 
^bA^tLefPbstruction  caused  by  tUe  defendant 
was  *  a  clear  InfrBction  of  the  undoubted 
rights  of  the  plaintiffs.  The  Lower  Ap- 
f(^\\f\te  ,Cauct  ,dQpw^U)gl7  decreed  the  plaint- 
iffs'suit. 

It  appears  that,  on  a  former  occasion,  a 
suit  was  instituted  by  one  of  these  plaintiffs 
jAgaUvit  itlvQse  defiendants  ip  re^p^ct  of  some 
interest  in  'the  Thakoorbaree,  the  pathway, 
,j(}ie  ifiqv  which  was  blocked  up,  a  bungalow, 
(Aod  aUiAdjaceot  wall.  Ip  tbat  suit  a  some- 
what ooirfused  jind  unintelligible  decision 
was  pronounced  to  the  effect  that  the  plaint- 
iff >h(^ra  jpint  in>erest  iti  Xhe  Thakoorbaree 
upd  ti\\fi  .g^ojLud  on  which  the  door  was 
^g^qteid,/hwt,UQt.in  the  door  or  the  wall  ad- 
Jfljplixg  jUie  ground.  Consequently,  the 
jpj^inijffls  mi  .wi»s  partly  decreed  and  partly 
^diWABsed. 

The  Judge  of  the  Lower  Appellate  Court 
seems   to   have   considered  «hnt  the  plaintiff 
in  that  suit  had  wholly   succeeded  in  obtain- 
ing the   relief  «he   sought,    and  in   thinking 
80  he   doubtless   put  a  wrong   construction 
..^^e.^crftp  vjhijpli  jWi|S  pronounced  in  that 
j^lftlfj,  l^Wt.t^^t  lyrpug   pqpftiructipn    was  only 
^A^!|P  ft.,pftrt,  ^)i?i«.,    tM  ^pavt  of  the   decree 
lillW*  .  pro:^i^e|i  t|)^t  i^e^dmwJf^M^mi^ 
to  the  defendants. 


Rf^boo  Moliinee  Mphan  Rpy  for  the  dsr 
fendant,  appellant,  contends  \bat  this  wrong 
construction  has  prejudiced  his  clients' 
case,  completely  obscuring'  the  iotelleot  of 
the  Judge  below  and  drawing  him  to  a  con- 
clusion'  of  fact  at  which  fct6  ^puid  iieVer 
have  arrived  but  for  this  wrong  cons trac^fB^ 
Beyond  admitting  the  fact  that  there  was  a 
constriict^on  put  b^  tl;ie  Lower  Ap|>elhite 
Court  ajs  to  jEL  pfirt  of  ^he  decree,  we  Wnnot 
follow  t^e  learned  plpa^er  to  the  ciz&nt  Uf 
yrhlch  he  carries  his  ^rgqment.  tTe  tint^t^e 
tiO^er  Appellate  CJourt  has  dul^  copsidered 
all  toe  pral  evidence  i^  the  case,  apaf  t  ircp 
apy  opinion  )vhich  he  may  have  formed  apo^ 
the  (construction  of  the  ,deC;ree,  ancl  ht^s  ^om^ 
to  a  clear  and  del,iberate  concti^sion  ^  pn  il&f 
facts  statea  bjy  the  pIaintiG[s.  'The^ca^, 
therefore,  is  one  in  which  the  plain tifrs,'*!^ 
jpaembers  of  a  joint  family,  seek  tp  en^brc^ 
their  right  to  &  pathway  t^roogli  a^^oor 
(which  has  bepu  blocked  up)  leadiiigto'a 
joint  Thakoorbaree  ;  and  to  an^  uDoiass^ 
fioiud  x^o  clearer  cA9e  >«oal4  .ipsoll  ^  ;<^ii- 
ceived. 


er,  bee^  contended Jby  Babop 
Roy   that  the  Tudzo^nt  ^ 


It  has,  however, 
^ohrinee  Mohun 

the  first  Court  was  right,  whicl^'  prp^^ed 
on  the  plea  pfacq^iiiescc^nce^bn' the  part  of'll^e 
plaintiffs  as  set  up  by  tlie  '  defendatat.  '  ISut 
non-qser  of  a  pathway,  either  for  i^lne  ^ears 
as  stated  by  the  defendants,  or  for  tour  jearis 
as  admitted  by  tl^e  plaintiiOfs,  dpes  not  n^eei' 
sarily  constitute  an  ftbandoivment"  olf  any 
right  which  the  plaintiffs  may  ,have  pos- 
sessed. Several  cases  have  bqen  ci(^  ia 
support  of  the  position  takpn  \up  by'  the 
first  Court.  Speaking  for  oaysetf,  I  must 
say  that  if  it  were  necessary  to  decide  this 
case  on  the  strength  of  .the  cases'  cit6d,t 
should  have  been  disposed  to  refe?  tl^e'  iS)a\- 
ter  to  a  l^ull  Bench.  The  cases  cited!  jSre 
reported  in  Weekly  Reporter,  Voluoie  XT> 
pages  295,  ,402,  .and  Weekly  Aeppirter^ 
Volume  XIV,  page  7d.  It  appeflirs'to  n^e, 
however,  that  tliese  cases  refer  to  a  differettt 
state  of  facts  with  a  different  class  of  rlgh^ 
They  relate  to  a  case  in  which  one  man 
acquires  by  rea^pn  pf  uninterrupied  user.a 
right  over  another  man^s  land ;'  'anA  tt  inay 
well  be  that  in. some  instances,  from  a  Ibi^ 
disuse  of  a  certain  ri^ht,  abandonment  there- 
of may  be  inferred  ;  but  I  am  far  from  think- 
ing that  mere  disuse  of  a  certain  rig;ht  for 
4  or  5  years  is  sufl^cient  to  constitote  an 
abandonment  of  that  right.  The  plainttfls* 
Ofise  here  is.dist'^nguishable.  ,^he  platatSb 
do  not  claim  a  ri^ht  of  user.  ^^Tbe^  c^ 
plain  of  tlie'  obstruction  ot  a  j^|^aba^^  w^ 
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B^otegg  id  tttein  jointly  with  th^  defendttots. 
Thef  afifflbgy  therefotd  nUbgetfaer  fails,  abd 
Ma  pttd,  Which  1  at  firn  stated  was  a  rery 
iid]it6  CAs^,  beoamd  ^dmewhat  cotnpticated 
by  i!i€f  fact  oF  the  Judge  of  the  first  Court 
hat^io^  Allowed  his  miud  to  wander  into 
iffelevaht  matters  Whibh  have  uo  existeuce 
hr  tliid  pftttibutar  case. 

The    fpedol    appeal    \A   dismissed    with 
•osts. 

Bay  ley  y  J. — I  concur  in  the  order  of  dis- 
missal of  this  special  appeal.  In  fact,  the 
pleader  fcfr  the  Speoidl  appelant  opened  his 
easd  ofei  the  grouhd  that  the  acquiescence 
and  waiver  by  the  plaintiff  of  bis  right  gave 
him,  defendant,  a  title  to  have  the  masonry 
closing  np  the  door-way  of  the  path  to  the 
Tbakoorbaree  maintained.  The  issues  fixed 
by  the  firsi  Couirt  involved  both  the  question 
of  right  to  the  property  and  the  question  of 
acquiescence  in  the  interference  with  the 
right  of  user,  and  the  first  Court  decided  the 
tfsae  solely  and  exclusively  on  the  gronad 
of  acquiescence  in  the  interference  with  the 
right  of  user. 

The  Lower  Appellate  Court  more  fully 
went  into  the  question  of  Hght ;  and  although 
to  a  oertain  degree  it  has  gone  wrong  in 
its  treatment  of  the  case,  yet  on  the  whole 
It  iiaa  come  to  a  right  ooncinsion  of  fact  in 
fivor  of  the  plaintiffs. 

It  has  to  be  remarked,  however,  that  only 
one  of  the  plaintiffs  in,  this  case  is  at   all 
bodna  by  the  decision  of  1865,  on   which  so 
much  stress  has  been  laid  by  the  pleader  for 
the  special  appellant ;  but  irrespective   of 
thl^   the  decision  itself  clearly  refers  to  a 
joint   proprietary  right  in  the    ground  on 
which  the  wall  and  the  door  stood,  and   to  a 
jeiot  proprietary  right  in  the  Tbakoorbaree 
which  was  clearly  decreed  to  the  plaintiff, 
alibough     the    adjoining     Bungalow    and 
Durwaja  were  not    included  in  the  decree 
in  the  plaintiff's  favor  in  that  case.     This  is, 
tbetetore^    as  Mr.  Justice  Paul  has  point- 
ed out,   mainly   and  truly  of   the  character 
of  a   suit  where  the  question  is  whether  a 
^rty  liavtng  a  declaration  of  his  right  to  a 
Tkakoorbaree  has  a  right  to  go  through  a 
dwr  Vo  thjat  Tbakoorbaree,  and  the  question 
^f  Qs^r  has  thus  been  somewhat  incorrectly 
tMde  the  main  point  in  the  case.    In  this 
rtew,   iStke  cases  citbd  by   the  pleader  and 
r«IMred  i6  by   Mr.  Justice  Paul    do  not 
Co^di  this  case,  and  I  would  not  Aierefore 
^C^lMo  them.    I  woald  fbriher  state  tliat 
IHWf  7¥iw  ^fHTf  $(Me  of  mmt  slMuM  ^ 


disposed  of  T^ifb  refereiice  to  il!^  eimf  svA'- 
ronndiu^  Circumstances,  althotrgh  the  genres 
ral  principles  of  law  hdve  ef  course  te  ba 
considered  also.  Every  precedent  liit^d  upon 
a  case  of  one  special  character  of  easement 
will  not  necessarily  apply  to  a  case  of  an- 
other character  of  easement.  I  think  w^ 
are  not  warranted  to  interfere  in  spe<$ial 
appeal  with  the  view  formed  by  the  Judge 
below,  for  I  think  that  the  finding  which  he 
has  arrived  at  is  substantially  correct  in 
law. 


The  24th  November  1871. 

Ptesent  : 

The  Hon'ble  F.  A.  Glover  nhd  DWftrk&nvCh 
Mitter,  Judges, 

Abatement  o^i*ent— Bllttvion-^^r^dok 
— Permandnt  SettlemMiit. 

Case  No.  T16  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Offieiaiiny  Judge  of  Hackergunge^ 
dated  the  \9th  April  1871,  reversing  a 
decision  of  the  Moonhiff  of  DowlutkhaUf 
dated  the  2Ut  February  1871. 

EAm  Churn  Bysack  and  another  (PlahMffis) 
AppeHan^^ 

versus 

Mr.  Lucas  Theodorus    Lucas  (defendant) 
Respondent. 

Baboo  Kaiee  Kissen  Stin  for  Appelteaisi 

Baboo  Doorga   Mohun  Dass  for  Respond* 
eat. 

QtMrrc— Whether  the  proprietor  of  a  talook  crested 
before  the  Permanent  Setliejnent  can  claim  abataaent 
of  rent  on  the  gromid  of  dUuvion. 

Oiover,  J.— Tflis  Was  a  sihit  for  atV^ri 
of  rent,  met  on  the  part  of  the  defbhdaht 
with  a  plea  for  abatement  on  the  gtound  tfi 
dilnvion.  The  land  ibrmed  part  of  a  talook 
admittedly  created  before  the  date  tt  tlfS 
perpetual  settlemeat. 

The  Moonsiff  ^eci^d  that  the  dtfendnt's 
plea  of  diluvion  was  not  proved. 

The  Judge  oh  appeal  held  U)at  there  \ifA 
been  no  sufficient  enquiry  into  ijiid  point 
and  directed  a  local  ihvestigatidn  tote  mltto. 
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He  held  that  a  talookdar  in  the  position  of 
the  defendant  could  claim  abatement  if  any 
part  of  his  talook  was  proved  to  have  been 
dUuviated, 

Against  this  decision  the  plaintiff  appeals 
flpeciallj,  urging — 

(1)  That  the  proprietor  of  a  talook 
created  before  the  permanent  settlement 
cannot  claim  abatement  ; 

(2)  That,  if  he  could,  the  neglect  of  the 
defendant  to  advance  his  plea  for  a  period 
ot  from  30  to  35  years  bars  it ;  and 

(3)  That  as  the  measurement  ordered 
by  the  Moonsiff  was  stopped  by  the 
defendant's  own  act,  he  is  not  now  entitled 
to  have  a  fresh  measurement,  but  must 
stand  or  fall  on  the  evidence  he  elected  to 
adduce. 

We  have  very  considerable  doubt  as  to  a 
talookdar  whose  tenure  existed  from  before 
1790  having  the  right  to  claim  abatement, 
and  in  this  case  payment  of  the  full  rent 
year  by  year,  more  than  30  years  after  the 
lands  are  said  to  have  been  washed  away, 
would  be  strong  evidence  that  no  such 
claim  was  in  the  contemplation  of  either 
party  when  the  contract  was  originally 
made. 

'But  there  is  no  present  necessity  for 
deciding  this  point,  because  we  think  that 
under  the  circumstances  the  defendant  had 
no  right  to  a  fresh  measurement,  but  should 
have  been  mide  to  abide  the  consequence  of 
his  own  election. 

The  measurement  ordered  by  the  Moonsiff 
was  stopped  re  infectd  at  the  request  of  the 
defendant  who  filed  a  petition  to  the  effect 
that  local  enquiry  was  unnecessary  and  that 
he,  defendant,  would  prove  the  diluvion 
and  its  extent  by  oral  testimony. 

Now  this  oral  testimony  consists  of  the 
depositions  of  five  witnesses  which  prove 
DOthing  at  all,  aad  of  one  statement  to  the 
effect  that  same  30  years  ago  one  Mouzah 
was  diluviated.  It  is  in  fact  admitted  by 
tbe  special  respondent's  pleader  that  there 
is  nothing  that  can  be  called  evidence  on 
the  record  in  support  of  the  diluvion. 

We  think  that  the  defendant  ought 
undoubtedly  to  be  made  to  bear  the  conse- 
quences of  his  own  acts.  Had  he  not 
interfered,  the  measurement  would  have 
been  fully  carried  out  and  the  dispute  so 


far  settled.  He  asked  that  the  local  enqoiiy 
might  be  stopped  and  chose  to  rest  his  esse 
on  the  evidence  of  his  witnesses ;  and  ihej 
having  failed  he  had  no  right  to  ask  that  a 
fresh  measurement  should  be  made  (to  the 
great  detriment  of  the  plaintiff  who  wai 
kept  all  the  time  out  of  his  rents)  and  all 
the  trouble  and  expense  of  a  local  enquiry 
undergone  de  novo.  The  case  betweea 
the  litigants  should  then  have  been  decided 
on  the  recorded  evidence,  and  if  that  teit 
had  been  applied,  the  defendant  would  have 
admittedly  failed. 

We  reverse  the  order  of  the  Judge  and 
restore  the  decree  of  the  Court  of  first 
instance,  with  all  costs. 


The  24th  November  1871. 
'    Present  i 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges. 

Xdmltation— Fleadlnr* 

Case  No.  715  of  1871. 

Special  Appeal  from  a  decision  passed  hf 
the  Judge  of  Sylhet,  dated  the  Wtk 
March  1871,  affirming  a  decision  of  the 
Moonsiff  of  Nubeegunge 9  dated  the  T^ik 
July  1870. 

Hossein  Buksh  (Defendant)  Appellant^ 

versus 

Ameena  Ehatoou  and  another  (Plaintifi) 
Respondents. 

Baboo  Bipro  Doss  Uookerjee  for  Appellsnt* 

Baboo     Grish    Chunder  Ghose    for    Re- 
spondents. 

A  C<mrt  should  give  specific  reasons  and  dedare  Judi- 
cially why  it  holds  that  a  plea  of  limitation  is  ifortb* 
less  or  of  no  force. 

Bayley^  J.— Ws  think  this  case  must  be 
remanded  to  the  Lower  Appellate  Court  for 
proper  trial  on  the  question  of  limitation. 
The  only  remark  the  Lower  Appellate  Court 
makes  on  this  important  plea  is  that  the 
point  is  worthless.  Whether  it  is  so  oa 
account  of  the  reasons  given  by  the  Mooa* 
siff,  or  because  the  cause  of  action  arose  on 
the  date  of  sale  and  not  on  the  date  of  seMe- 
ment>  or  because  on  the  merits  the  Lower 
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Appellate  Court  bas  found  as  a  fact  that 
there  has  been  do  adverse  possession  on  the 
part  of  the  defendaot  so  i|8  to  create  a  title 
inbim  under  the  limitation  law,  is  left  unez- 

Sopd  aod  not  judrcialiy  decided.  The 
ge  of  the  Lower  Appellate  Court  should 
give  specific  reasons  for  his  conclusion,  and 
declare  judicially  whether  on  any  of  the 
above  reasons  or  on  others  he  holds  that  the 
plea  of  limitation  taken  by  the  defendant  is 
of  no  force. 

The  costs  will  follow  the  eventual  result. 


The  24ib  November  1871. 

PrBient: 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judge$, 

Kaboooleut— Joint  sharers— Parties. 

Case  No.  674  of  1871  onder  Act  X  of  1859. 

Special' Af  peal  from  a  deeision  pa^ed^  by 
the  Officinting  Judge  f*f  Mymensingh^ 
dated  the  Wtk  March  1871,  modifying  a 
decision  of  the  Deputy  Collector  of  Kis' 
horegu^ge,  dated  the  2^d  September 
1870. 

Hqr  Kishor^  Doss    Bhooyah    (Defendjant) 
Appellant^ 

versus 

Joogi^  Eishore  Sliaha  Ray  (Plaintiff) 
R'SpondenL 

Baboo  Grish  Chunder  Ghose  for  Appellant, 

Baboo  Sreenath   Banerjee  for   Respondent. 

One  of  seTBral  Bhareholders  who  obtained  a  decree 
for  tk  kabooUut  from  aeveral  defendants,  cannot  sue 
for  bis  tndividoAl  and  separate  sjbare  of .  the  rants, 
without  making  all  the  shareholders  parties. 

Paul,  J.-^Iir  tliia  case  the  plaintiff  jointly 
wiib  others  obtained  a  decree  for  a  kaboo- 
Uut frbna  the  defendants  with  the  exception 
of  the  three  defendants  who  do  not  appeal. 
A  l^ahQoieut  was  decreed  to  be  executed 
jointly  by  nil  the  defendants  in  fayor  of  the 
plaintitif  together  with  other  share-holders 
who  were  joint  plaintiffs  in  that  suit.  The 
plaintiff  pow  sues  for  his  indlv^du^)  and 
separate  shfire  pf  certain  jreots  partly  con;i- 
po^ed.,  of  t|he Enhanced  rent  d^cri^pd  in  tj^ 
first  Buity  and  it  is  pleaded  ngawst  \j^x^  th^ 


his  suit  is  informal  and  cannot  proceed  oq 
the  ground  that  the  defendant^  are  jpintl/ 
liable  for  the  arrearei  sued  for,  apd  that  all 
th|  share-holders  not  being  made  parties, 
the  suit  must  fail. 

This  objection  is  ?^Ud  in  law.  The  spen 
cial  appeal  is,  therefore,  decreed,  i^nd  tb^ 
plaintiff's  suit  dismissed  with  all  costs. 


The  27fch  November  1871. 

Present : 

The  Hon?ble  H.  V.  Bayley  and  G.  G.  Pwil, 
Judges* 

Ferry  —  Frppfi^tary  rirbu— mHiOP«- 
seiMfoii. 

Case  No,  762  of  1871. 

Special  Appeal  from  a  decision  pas$ed  hy^ 
the  Officiating  Judge  of  Dmagepore, 
dated  the  22nd  May  ISJI,  reversing  ok 
decision  of  th^  Moonsiff  of  Beergunge^ 
dated  the  2Sth  February  1871. 

Eislioree  Lall  Roy  (Plain  tiff)^/i/w//anl| 

vfr^s 

Gokool  Mon^e  Cl^ov^dhrain  ^pd  ^nothj^r 
(Defendants)  Uc^por^de^ts , 

Baboo  Taruchnath  Sein  for  Appellant. 

Baboo  Kalse  Kishen  Sein  for  Bespondeiits; 

There  are  proprietary  j\%h\ji  in  a  private  ferry  of 
snch  a  nature  that  another  party  may  not  so  inter- 
file with  the  profits  arisiBfc  therefrom  by  rnitnihK 
a  boat,  if  not  exact ij  on  the  same  line,  at  least  witb'il 
such  a  distance  as  for  all  practical  purposea  would  bo 
the  same  as  if  it  were  on  the  same  line. 

Preventing  parties  from  crossing  in  a  person*s  ferry 
and  driving  his  men  away,  amount  to  dispossession. 

Bayley,  J, — Wb  tlank  the  judgmeni  ol 
the  Lower  Appellate  Court  must  he  reversed 
wiih  cos^.  The  plaintiff  sued  for  the  re* 
covery  pf  possession  of  an  M  fsrry  and  th« 
removal  pf  a  new  ferry,  situated  wcthia  • 
russee  of  the  qld  one,  as  interferipg  with  hit 
private  rights  attaching  to  the  old  ferry. 

The  Moonsitf,  in  an  elaborate  judgment; 
wherein  the  evidence  is  most  fully  collate<I 
aod  considered,  held,  firstly,  that  the  plain- 
tiff Lad  been  ille]^lly  dispossessed  of  hia- 
old  pviv^  ferry  $  md  secondly,  ihMi  ho  was 
e^^itl^  io  a  ^ecr^ee  on  his  suit,  that  is  lo 
say^  to  a  decree  for  possesaioA  (d  tttt  ^hi 
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ferry  and  for  removal  of  the  new  ferry  si- 
iuated  witbiQ  half  a  russee  distance  of  the 
old,  as  iDterfering  with  the  plaintiflTs  private 
rights* 

On  appeal,  the  Judge  reversed  the  jadg- 
nent  of  the  first  Court  with  the  following 
remarks  : — *'  The  plaintifi^s  is  not  an  ezdu- 
**  sive  right  of  possession  and  the  fact  he  tries 
*'  to  prove,  viz,,  that  the  defendants  prevent* 
**  ed  parties  from  crossing  in  his  hoat  and 
**  drove  his  men  awaj^  is  not^  I  think,  a 
**  matter  of  dispossession,  even  if  he  had 
"  any  possessory  rights,  which  I  think  he 
"  has  not  beyond  that  he  is  entitled  now  as 
••  formerly  to  ply  his  ferry,  but  not  to  the 
*'  exclusion  of  all  other  parties."  Again-^ 
**  If  an  exclusive  right  were  given  to  him, 
**  how  far  would  it  extend  ?  It  is.  impossi* 
**  ble  to  draw  a  line  here,  it  may  be  for  one 
*^  yard  or  one  mile  up  and  down  the  river." 
And  further  on— <*  The  fact  that  the  de- 
*^  fendants  should  set  up  an  opposition  ferry 
*'  in  the  vicinity  is  no  more  than  a  trader 
**  in  a  village  setting  up  a  shop  in  opposition 
*^  to  a  trader  of  the  same  class  in  the  same 
'*  vUlage." 

Now  in  the  first  place,  as  to  the  alleged 
dispossession — if  the  fact  of  the  defendant's 
preventing  parties  from  crossing  in  the 
plaintiff's  boat  and  driving  his  men  away 
does  not  amount  to  a  dispossession  of  the 
plaintiff,  his  possessory  rights  being  admit- 
ted, it  is  difficult  to  conceive  what  disposses- 
sion from  a  ferry  may  be. 

Secondly,  there  is  no  analogy  between 
9e)tting  up  a  shop  side  by  side  with  another  as 
is  a  customary  and  recognized  practice,  and 
locating  another  ferry  within  such  distance 
as  must  more  or  less  diminish  the  profits  of 
the  old  ferry  and  thus  interfere  with  the 
private  rights  of  the  owner  thereof.  It  is 
recognized  that  there  are  proprietary  rights 
in  a  private  ferry  of  such  a  nature  that  an- 
other party  may  not  so  interfere  with  the 
profits  arbing  therefrom  as  would  be  the 
result  by  running  a  boat  if  not  exactly  on 
the  same  line,  at  least  within  such  a  distance 
as  for  all  practical  purposes  would  be  the 
same  as  if  it  were  en  the  same  line.  The 
Moonsiff's  judgment  shows  that  the  plain- 
tiff's, claim  was  decreed,  that  is,  his  prayer 
for  recovery  of  possession  and  for  removal 
of  the  new  ferry  from  within  half  a  russee 
distance  of  his  old  ferry,  and  the  Moonsiff's 
judgn^ent  is  correct  in  principle  and  law« 

The  decree  of  the  Lower  Appellate  Court 
is  reversed  and  that  of  the  first  Coqrt  re- 
stored with  ootta. 


The  27th  November  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  6.  C.  Paul, 
Judges, 

Blndoo  Xiaw  —  Priestljr  Ofiee  —Wo* 
men. 

Case  No.  783  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Burpetta, 
dated  the  25th  April  1871,  affirming  a 
decision  of  the  Moonsiff  of  that  District, 
dated  the  27  th  February  1871. 

Joy  Deb  Surmah  (Plaintiff)  Appellant, 

versus 

Uuroputty  Surmah  (Defendant)  Respondent. 

Baboo  Bhugohutty   Chum   Ghose  for  Ap* 
pellant. 

Baboo  Sreenath  Doss  for  Bespondent. 

(JtMsre.— Whether,  aooordingto  ffindoo  Law,  a  wnnia 
can  suooeed  to  a  priestly  office. 

Bayley,  J. — Tms  case  must  be  remanded 
to  the  Lower  Appellate  Court  to  try  the 
question  as  to  the  truth  of  the  appointment 
by  Joynath  of  the  defendant  Huroputty  his 
son-in-law  in  the  office  of  Dolloi  and  the 
validity  of  that  appointment. 

The^r^^  Court  has  come  to  a  clear  find- 
ing on  the  evidence  both  on  the  question  of 
the  fact  of  the  appointment  and  the  validity 
of  it,  but  the  Lower  Appellate  Court  has 
not  given  a  clear  and  judicial  decision  upon 
that  point. 

The  plaintiff  sued  to  succeed  his  younger 
brother  Joynath  in  the  hereditary  post  of 
Dolloi  or  Chewa  Chullooah  of  Parrey  Hares- 
sur  Temple  in  Burpetta,  Assam. 

The  defendant's  case  was  that  he  was  the 
son-in-law  of  the  former  incumbent  Joynath, 
and  was  entitled  to  succeed  by  reason  of  an 
appointment  made  by  Joynath. 

The  issues  fixed  by  the  first  Court  upon 
the  pleadings  were :  firstly,  whether  the  Dolloi 
pod  (which  is  repeatedly  translated  on  the 
record  by  the  local  authorities  to  be  office 
of  priest)  was  hereditary  or  was  the  appoint- 
ment optional ;  and  secondly,  whether  the 
plaintiff  or  the  defendant  had  preferential 
right  thereto. 
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The  first  Court  foand  that  the  Dolloi  pod 
(office  of  priest)  was  the  hereditary  office 
of  Joynalh  deceased,  and  the  Court  then 
went  OQ  to  state  its  conclasion  upon  the 
evidence  in  these  words : — "  It  appears 
from  the  evidence  of  the  witnesses  that,  the 
8ud  Joynath  Dolloi  deceased  before  his 
death  had  appointed  the  said  Haropntty  to 
the  said  pod  {viz.,  the  office  of  priest)  and 
brought  the  matter  to  the  notice  of  Govern- 
ment," The  first  Court  then  without  preju- 
dice  to  the  right  to  the  respective  shares  of 
the  litigant  parties  in  respect  of  the  profits 
arising  from  the  said  Dolloi  pod,  decided 
the  claim  for  the  Dolloi  pod  (office  of  priest) 
in  favor  of  the  defendant,  and  dismissed  the 
plauitiff's  suit. 

On  appeal,  the  Lower  Appellate  Court  says 
that  ^*  it  would  appear  that  there  are  strong 
groands  for  believing  that  the  post  of  DoUoi 
was  vested  in  the  late  Joynath  at  his  absolute 
disposal,"  but  the  Court  does  not  find  judi- 
cially on    evidence  that  it  was  so.      The 
Lower  Appellate  Court  then  goes  on  :— "  The 
**  particular  customs  in  regard  to  succession 
**  to  the  post  of  Dolloi  of  the  temple  which 
**  obtained  prior  to  the  date  of  endowment 
^  would  not  have  been  without  weight  had 
*' any  reliable  evidence  been  produced  with 
*'  respect  to  them  ;  but  in  the  absence  of  any 
**  proof  to  the  contrary,  it  must  be   held  for 
<*  the  disposal  of  this  suit  that   the  office  of 
<*DoUoi  was  vested  in   the  late  Joynath  by 
**  the  deed  of  endowment  obtained   by  him 
**  from  the  British  Government,   and  on  his 
^  death    succession    to    the    office    became 
**  amenable  to  the  ordinary   laws  of  Hindoo 
**  inheritance."    Further  on,  the  Lower  Ap- 
pellate  Court  says :—-"  The  claims  of  the 
^  elder  brother  and  cousin  are  not  admissible 
<*  during    the    lifetime  of  the    widow    and 
<*  daughter  of  the  deceased."      Then   with 
reference  to  the  arguments  of  the  plaintifi's 
pleader  that  a  female    could    not  succeed 
to  a  sacerdotal  office,   the  Lower  Appellate 
Court  says  : — *'  There  are  several   decisions 
**  of  the  High  Court  showing  that   there  is 
**  nothing   opposed  to  such   a  succession,  as 
*Uhe    female    can    always  appoint   a  com- 
'<  patent  person  to  act  for  her."  The  Lower 
Appellate    Court  accordingly    decreed   that 
the  widow  of  the  deceased   be    declared  as 
heir  and  that  the  defendant  Huroputty  be 
recognised  as  Dolloi  only  as  agent  of  the 
widow  during  her  lifetime. 

The  matn  grounds  taken  in  special  appeal 
^  lure^thftt  a  female  caunot  succeed  to  the 


office  of  Dolloi  in  this  particular  case,  that 
Joynath  could  not  in  any  way  divest  the 
succession  to  the  post  of  Dolloi  which  was 
hereditary,  and  that  the  plaintifi*  as  being  the 
nearest  male  heir  of  Joynath  was  entitled 
to  succeed  to  the  post  under  the  Hindoo 
Law. 

The  first  point   to    be  decided  by   the 
Lower   Appellate  Court   was   whether  there 
was  evidence  and  what  evidence  to  show  an 
appointment  made  by  Joynath  of  his  son-in- 
law   in  the  office  of  priest   and  whether   it 
was   valid.     It  is   not  sufficient  to  say  that 
there    are  grounds   for    believing   that  the 
post  was  vested  in  Joynath  at  his  absolute 
disposal.     The  finding   must  be  on  judicial 
evidence  especially  when  the  Lower  Appel- 
late Court   itself  doubts   as  to  the   custom 
which  regulated  the    succession.     Having 
found   this   issue,   it   will   be  necessary  for 
the   Lower  Appellate  Court  to  consider  the 
objection  taken  in  special  appeal,  ^  viz.^  whe- 
ther the  widow  could  succeed  to  the  office 
of  Dolloi  of  the  temple.    On  this  point  the 
case  put  forward   by  the  pleader  for   the 
special  respondent  is  that,  even  if  the  widow 
could  not  perform   the  service   herself,  she 
could  do  it  by  an  agent   appointed  by  her 
for  that    purpose,  and  he  refers   to  the  case 
of  the  Kaleeghttt  Haldars  and  the  MuUick 
family  as  succeeding   to   the  shebaitship  of 
a  Hindoo  religious  institution.     These,  how* 
ever,  are  not  cases  of  actual  priesthood,  hot  >: 
of  certain   rights  giving  profits  to  shebait  < 
to     be  enjoyed,  in   rotation.     The     special 
appellants'     pleader  referred    us  to     Cole- 
brooke's  Digest,   Book  II,  Chapter  3,  Sec- 
tion  63,  shewing  that  a  priestly  office  cannot 
be   performed   by   a   woman.     The    specinl 
respondent  can'  show  us  no  authority  to  the 
contrary,    nor    does  the  Lower   Appellate 
Court  state  any   of  the  cases  to    which  it 
refers. 

With  these  remarks,  therefore,  the  case 
should  be  remanded  to  the  Lower  Appellate 
Court.  The  Lower  Appellate  Conrt  will 
determine  whether  Joynath  did  make  the 
appointment  averred  by  defendant,  and  if 
so,  whether  Joynath  had  power  to  make 
such  appointment,  and  further  whether  with 
reference  to  any  particular  custom  or  rule 
of  Hindoo  Law  a  woman  is  entitled  lo  suc- 
ceed in  the  priestly  office  \\\  ihia  case  If 
these  facis  are  fouud  in  ili«  nflirmniive,  ihe 
plaintifi^s  suit  must  be  disiiifsded.  1»  ill  the 
negative,  the  plaintiff"  will  »»e  euiiiicd  W  % 
decree  as  the  next  heir  of  Joytiath* 
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Tli^27fcb  November  1871. 
Present: 

Tho  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges, 

Brlgrht  of  way— Sasement— Vser, 

CftfleNo.  800of  J871. 

Speciai  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  mh  May 
1871,  reversing  a  decision  of  the  Sudder 
Moonsiff  of  that  District,  dated  the  16M 
December  1870. 

Bam  Gunga  Dqss  (Plaiutiff)  Appellant, 

versus 

Sobiud  CLunder  Doss  and  others  (Defend- 
ants) Respondents. 

lant* 
*  Baboo  Kalee  Mohun  T>aU  for  Appel 

Btib&&  Grish  Ckundefr  ^hose  for  Respond- 

ents; 

A  rij^  of  ^fay  need  not  have  \U  origin  ia  «»  eicprcss 
gi^t,.  but  may  be  e^tablishoU  ^y  continued  uaer  fpr 
a  cfdrtain  {feriod  Conatitutlng  adverse  posaoisioo. 

Puut,  J. — Ik  this  case  the  plaintitf  saed  to 
h«7B  \m  rigiit  of  way  ebtablished  over  plots 
4,  8,  2,«ud  1,  leading  from  the  house  of  the 
pialntiff  to  a  road  o&  the  east  of  the  house 
of  the  defendant.  Hie  compiaiiit  was  that 
some  portion  of  the  path  way  .over  plot  1  was 
oompleiely  obstructed  by  the  defendant  and 
eome  portion  of  the  pathway  o?cr  plots  3 
<aud  4  narrowed. 

,  I'he  judgment  of  the  first  Court  was  in 
.these  words  :— **  As  regards  the  first  issue 
**  U  is  be  observed  that  the  pathway  over  the 
'*  disputed  kitta  1*/  is  in  fact  the  pathway 
*•  leading  to  the  other  pathway  and  the  pond, 
"  the  e^t  of  the  defoncjant's  house,  and  it 
"has  been  proved  by  the  e?idence  of  the 
**  respectable  witnesses  on  both  sides  that 
**  there  was  a  pathway  since  a  long  time 
"  running  from  the  western  end  of  the  above- 
••  noentioned  pathway  in  a  southward  direc- 
**  tion  itnd  then  joining  with  the  di8p^ted 
"  Idtta  Srd  runs  southward  through  kitta  4M, 
"  and  then  turns  westward  and  proceeding 
**  to  the  house  of  Sudapund  Surma  and  of 
*'  the  plaintiff  and  from  theuce  to  the  roads 
/*  on  the  north  and  south  of  place  on  the  east  i 
I'  pf  the  defendant's  house,  &c.'^  The  above 
quotation  fro^  the   ^'uigmeht  proyej?  thftt 


many  years— upwarda  of  twelve  yeiH-a-r-pgo 
the  present  plaintiff  had  a  houae  to  the  eut 
of  the  present  defendant's  house,  and  thi^ 
he  lyas  for   a  long  time  in  the    iiabit  ^ 
walking  oyer  and  using  the  pathway  in  hji 
visits    to  Sudannnd  Surma  and  otberwigt, 
It  further  appears  that  not  only  the   pittiiy 
tiff  but  other  persons  made  use  of  this  path, 
and    under   the  circumstances  so   stated  a 
clear  right  of  user  ha|9  been  established  by 
the  plaintiff*  over  the  Inpd  subject  tq  a  smaJI 
I  modification  which  will  be  hereafter  noticed. 
The  Judge  in  appeal  held  that  the  Mooa* 
siff  was  wrong,  and  in  the  3rd  para,   of  %it 
jud^rment  the  Jud^e  observes  :— '<  The  phil«« 
'tiff's  allegation  is  that  ^r  more  than  19 
'*  years  he  had  passed  to  and  fro  along  tU« 
'*  path  which  had  been  in  existence,  •  for  a 
*'  long  time.'   By  what  right  he  bad  paaaefl  to 
"  and  fro  he  does  net  exactly  atale,  bm  hi* 
*•  pleader  in  reply  to  my  question  on  this  point 
'<  stated  that  the  patii  Was  a  pnblic  thorough* 
'*  fare,and  that  therefbve  his  olieat  had  a  right 
**  of  way  over  it."     It  Is  quite  clear  that  th« 
basis  of  the  whole  of  the  jadgmeai  is  allo^ 
gether  a  mistake.    The  faets  stated,  W^., 
that  the  plaintiff  had  passed  to  and  fro  alott^ 
the  path  for  upwards  of  12  yemrs  is  qn'M 
sufficient  to  support  the  right   he  claimsd. 
But  the  Judge  asks  by  what  right  ho  pissed 
to  and  fro  the  path  ?    The  Judge  seems  to 
entertain  an  idea  that  a  right  of  way  ibonld 
have  its  origin  in  an  expre^  grant  mude  fA 
favor  of  the  party  claiming  the  right.    A 
grant,  no, doubt,  is  one  of  the  modes  in  whish 
aright  of  way  may   be  establ»hed|  hni  h 
000 tinned  user  for  a  certain  period  of  timO 
which  would  constitnte  adverse  possesaion 
in  an  ordinary  suit  might  also  be,  and  is 
often  deemed,  sufficient  to  establish  a   right 
of  way.     Following  out  the  view  last  men- 
tioned,   the   Judge   says   in  describing    the 
evidence  of  the  first  witness  :-^"  The   first 
*'  witness  for  the  plaintiff,   Saroa   Charn,  a 
"vakeel,    says  that  defendant's  brother  10 
**or  IJ  years   ago  made   the  road   for   the 
^^convenience   of  the  priest   and    tlial   the 
**  villagers    by   private  arrangement   would 
"  go    along   it   up    to     defendant's    yards 
*'  and  then  east   over  plot   first  to  the    road 
"on  the   east   of  defendant's   Baree.     Now 
"  this  shows,/r*<,  that  it  was  a  private  road* 
"  and  secondly,  that  villagers   went  by  per* 
"  mission."     Now,    whether   tho  road   was 
private  or  not  is  not  very  material ;  at  iaast 
it  was  not  so   private  as  to   pfevont  aeoess 
to  it   by   passengers.     Then    it  Is  said    that 
villagers  went  by    permission.     Whafc   that 
^0  wa^  does  not  appear  unless  it, bf 
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Hie  private  arrangement  referred  to  above, 
and  mhhi  ihflt  private  arrangemenl  was  is 
apt  at  iill   stated  iq  the  record.     Upon   the 
whple,  it  is  dear   that  the   plaintiff  did   not 
go  by  any  express  perniission,  but  by  a  i*ight 
acquired  by  being   allowed  to  puss  over   the 
road  for  a  great   niimbcir  of  years  witlioot 
objection^    and  it   can   hardly  be  contended 
tii^t  rights  are  not  often   acquired   in    that 
Way   by  a   party   bein^   permitted   to   pass 
without  obstruction  and    without   objection. 
In  conclusion    the  Judge   says  : — <*  If,  as  I 
^'  believe,  the   defendant  lias   permitted   the 
**  villagers  including  plaintiff  to  go  over  his 
'*  road  since  he   n^ade  it  in  12Q5,    they  have 
*'  acquired  no  right  to  do  so  ;  and  the  defen- 
*f  dant  may   close  it  entirely,   I  mean  all 
**  four   plots,  if  he   pleases.''    As  we  have 
previously  observed,  no  special   peirmissiob 
a  pleaded  in  this  cas^,   and  if  there  werb 
any   such^  ifc   amounted   merely  to  the  want 
of  ol^ectipn.     The  Judge   reverses   the  de- 
cision of  the   Moonsiff  on  reading   the  evi- 
dence of  the  pUintitf^  witnesses,   but  it  ild 
qHttd   dear  that  he  hf^  miscopstrued  thai 
evidence   because   the    plaintiff's   witnesses 
prove  tbe  existence  of  the  pathway  leading 
oh  to  the  plAiiitiff*s  house  for  a  great  length 
of  time.    The  first  Court  on  this  point  says 
that  the   witnesses  of  the   plaintiff  and   the 
defendant  pretty  wt;ll  agree,     l^liat  has  been 
clearly  Shewn  to  be  the  casd  by  Baboo  Kalee 
MoiiuQ   Doss,  And  Baboo  Grish   Chuader 

ghose   very   candidly    admits   that    Babop 
alee    Mohun   Doss's   construction  on   this 
point  is  corn^ct.     The  case  seems  to  be  one- 
sided.    The  witnesses  on    both    sides  prove 
fhe  plaintiff's  claim.     Such   being  the  case, 
it  is  useless   to  remand   it  to  the  Lower  Ap- 
p^llatie   Court.     A3  both    parties  really  con- 
ieeted  the  right  of  way   from  the   plaintiff^e 
house  to  the  road  on   the  east  of  defendant's 
boose,  there  is  no  reason    why  the  litigation 
iHiould  be  prolonged.     The   interests  of  jus- 
tice   require    that  the    case  should  be  deter- 
li^ined    here.      The    Moonsiff   decreed    the 
plaintiff's  right  of  way  over  plots  4,  3  and  1, 
but  disrmissed  his  claim  as  to  the  intervenincr 
I'lf^    ptot2.     It  is   quite   clear    tiiat   nnless 
some  path  be  allowed  to  the  plaintiff  leading 
from  plot  1  to  3,  the   decree    would  be  quite 
QselesB  to  him.     The  Ameen  has  found  that 
there    was  a  pathway  (^)  leading   from  plot 
d  to  1  and  a  waste   piece  of  highland  (nf%9 
jhf  ^OT)  up  ta  the  public   roadi     In  accord- 
daoce  with  that  finding,  we  think  the  decree 
of  the  Lower  Appellate  Court  should  be  re- 
twrpedjk:^^  that  of  the  irst  Court  restored, 
^iih    this  modification^  viz,^}hiif^^  inpiMlittg 


from  his  house  the  plaintiff  is  declared  e)i- 
titled  to  pass  over  plots  4,  3,  9  and  1  aii4 
over  high-land  up  to  ^he  road  running  fr^is 
north  to  south. 

The  appeal  is  decreed  with  eosts  of  i^l 
the  Courts. 

As  the  Moonsiff  gave  a  decree  whic|^ 
left  it  to  the  option  of  the  defendant  to  give 
the  plaintiff  a  new  pathway  on  the  norti 
of  kitta  1st  and  it  is  not  shewn  that  he  bHi 
done  that,  we  declare  the  plaintiff's  righi  tp 
pathway  over  plot  1. 


the  30th  November   1871. 

Present  : 

Tlie  ^oa•l^e  F,  B.  Kemp  ai&d  E.  Jaoksoil^ 
Ju(fyeB, 

Knniolpal— Jarlsdlotlon, 

In  the  matter  of 

Jogesh  Cbunder  Dutt,  Petitioner. 

Baboo  Ashootosh  3Iookerfee  for  Petitioner! 

ifi^J'!.*"  '^^'  ''  !^®  Moonsiff  held  that  the  Manicipal- 
ny  had  expended  more  money  than  was  necesaaryia 
cleaning  the  petitioner's  tank,  and  the  Jadge  on  aDneai 
set  aside  the  Moonsiffs  decision  and  gave  the  Muuoiv 
polity  a  decree  on  the  irround  that  under  the  lav  the 
dpd?tyT  ^"^  ^  ^^^^^  ^'  discretion  of  thb  M^i 

m!^^^^  i*^**  ®^^°  ^P^^^^  ^^»  ~t«»  charged  by  the 
^l^iS^^K^^^r'*  ^'«^''''  ^^  those whicfcoSldbl 
pbt«ined  by  other  persons,  that  was  no  ground  for  tke 
interference  of  the  High  Court,  8«»ana  lor  tae 

Jackson,  J.^Tbjb  is  an  applicatioa 
askn.g  us  to  interfere  with  a  decision  of  the 
Additional  Judge  of  Hooghly  passed  oa 
appeal  in  a  case  brought  by  the  Chairman 
ot  tlie  Municipal  Commissioners  of  Howrah 
against  the  petitioner  "  for  a  certain  sum 
ot  money  alleged  to  be  doe  to  the  Howi-ah 
Municipality  on  account  of  expenses  incor- 
red  in  cleaning  a  tank  belougini?  to  the 
petitioner.''  o    6    •v   •"» 

The  facts  are  briefly  as  follows  :— 
The   Municipality    of    Howrah   broogbC 
nl    ^"^'  A^*"'"'.'    ^"^    petitioner    Jogieh 
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ibem  in  oleaoing  and  eettiQg  in  order  a 
large  tank  of  aboat  100  square  feet.  The 
•mount  claimed  was  rupees  300,  and  it  is 
admitted  by  the  petitioner's  vakeel  that  no 
special  appeal  will  therefore  lie. 

The  caflLO  flrst  came  on  before  the  Moon- 
Biff  of  Sulkea,  who  was  of  opinion  that  the 
MunicipaTitj  had  expended  more  monej 
than  was  necessary,  inasmuch  as  they  had 
dug  the  tank  to  a  depth  of  10  feet,  whereas, 
aa  the  Moonsiff  thought,  8  feet  would  have 
been  snfficient  ;  inasmuch  also  as  the 
works  had  extended  into  the  rains,  as  no 
detailed  account  of  some  petty  expenses 
was  given,  and  as  the  rates  charged  were, 
he  considered,  too  high  ;  and  generally, 
the  Moonsiff,  without  apparently  very  much 
reason  or  justice,  was  of  opinion  that  the 
Overseer  of  the  Municipality  had  over- 
charged the  expenses,  and  as  he  had  pre- 
pared the  bill,  and  expended  the  amount, 
he,  the  Moonsiff,  could  not  trust  him. 

The  case  then  went  on  appeal  before  the 
Additional  Judge  of  Hooghly.  The  Addi- 
tional Judge  was  of  opinion  that  it  was 
impossible  to  decide  whether  the  tank 
should  have  been  dug  8  feet  or  10  feet, 
and  whether  it  required  **  ramming  and 
levelling,*'  or  works  of  that  description. 
As  to  the  rates  the  Additional  Judge  does 
not  seem  to  be  satisfied  that  the  rates 
charged  were  not  those  paid  by  the  Muni- 
cipality ;  and  that  as  regards  the  extension 
of  the  works  into  the  rains,  he  says  that  it 
was  owing  to  the  neglect  of  the  defendant 
in  carrying  on  the  works  notwithstanding 
that  repeated  notices  had  been  served  upon 

him. 

The  Judge  was  of  opinion  that  as  to  all 
iuoli  matters  the  Municipality  have  a  dis- 
cretion l)oth  aa  to  the  objects  upon  which 
they  should  proceed,  and  as  to  the  manner 
bi  which  they  should  do  so*  He  says  that 
under  the^lnw.  the  Municipal  Commisiioners 


had  authority  to  enter  into  the  pfdmiiea 
where  the  tank  was  situated  and  to  do  lU 
acts  that  they  should  think  necessary  u  to 
putting  it  in  proper  order.  Thus  a  very 
wide  discretion  was  given  to  the  Municipal 
Commissioners,  and  the  Judge  says  tbtl 
they  have  not,  in  his  opinion,  exceeded  that 
discretion  in  the  present  case,  or  expended 
more  money  than  was  necessary  in  the 
repairs  of  the  tank  ;  and  he  therefore  set 
aside  the  decision  of  the  Moonsiff  and  gave 
the  Municipality  a  decree. 

The  Judge  says  :^"  I  think  the  Oiril 
Courts  are  hardly  competent  to  decide  that 
<^  the  tank  should  be  dug  to  the  depth  of 
<<  eight,  and  not  ten,  feet,  and  that  there 
**  should  be  turfing  but  no  ramming,  or 
«  ramming  but  no  levelling.  These  are  all 
"  details  connected  with  the  work  of  clean- 
"  ing  the  tank,  and  the  Municipal  Commis- 
"  siouers  have,  in  the  exercise  of  their 
*<  discretion,  considered  these  works  to  be 
<<  necessary  in  cleaning  the  defendant's  tank. 
*'  In  the  same  way  the  Court  cannot  ex* 
"  amine  the  charges  made  by  the  Commis* 
''  sioners.  All  that  can  be  done  is  to 
"  enquire  if  the  sums  sued  for  have  actually 
*'  been  expended  by  the  Commissioners, 
*'  for  the  law  says  that '  the  expense  incurred 
'<  thereby  shall  be  paid  by  the  owner  or 
**  occupier  of  such  premises.'  It  is  proved 
^'  that  they  have  been  paid  by  the  Commif* 
*'  sioners  ;  the  defendant  is  admittedly 
**  owner  of  the  tank,  and  is  bound  by  law 
*<  to  pay  them."  Upon  these  gronnds,  the 
Judge  set  aside  the  decision  of  the  Moonsif 
and  made  a  decree  in   favor  of  the  Commit 

sioners* 

It  may  be  true,  as  urged  before  us,  thai 
the  rates  charged  by  the  Municipality  an 
higher  than  those  which  could  be  obtaiael 
by  other  persons  ;  but  this  is  no  ground  for 
our  interference,  and  we  accordingly  rq^ 
(his  a|iplication4 
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The  l8t  December  187U 

Praent: 

The  Hon'ble  G.  Loch  and  W.  Aiiislie, 
Judg$i, 

Oompeiuiatloii  In  shape  of  rent— Aimi- 
tatlon. 

Gases  Noa.  734  and  735  of  1871. 

Special  AppeaUfrom  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Tir- 
hoot,  dated  the  6th  February  1871,  reverS' 
ing  a  decision  of  the  Moonsiff  of  Sita- 
madhy,  dated  the  ISth  August  1870. 

Maaaamat  Eishenbatty   Misrain  (Plaintiff) 
Appellant, 

versus 

Mr»  Roberta  and  others  (Defendants)  Respon- 
dents. 

Baboos  Nil  Madhub    Base   and    Mohesh 
Chunder  Chowdhry  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Bespondents. 

A  rait  to  iiuik«  the  defendant  liable  for  compensation 
in  the  shape  of  rent  for  the  land  which  he  held  in  the 
name  of  his  servant,  is  not  a  suit  for  rent  under  Act  YIII 
ef  1869  (B.  C)  and  is  subject  to  the  six  years  limitation 
preKribed  by  Claiise  16  Section  1  Act  XIV  of  1859. 

Loch^  J.-*Thb  plaintiff,  special  appellant 
before  as^  brought  two  suits  against  Mr. 
Hidcteend  one  Hunooman  Pershad  Singh, 
to  recover  rent  on  a  kabooleut  iu  the  nAme 
of  the  second  defendant,  the  first  was  for 
arrearaof  rent  from  1271  up  to  the  hist  ot 
By  sack  1273,  and  the  second  for  arrears  of 
rent  from  1273  to  1275. 

The  ^st  suit  was  originally  instituted  in 
the  Collector's  Court  under  the  provisions 
of  Act  X  of  1859.  A  decree  having  been 
given  by  the  first  Court  against  both  the 
defendants,  an  appeal  was  preferred  to  the 
Judge,  who  held  that  as  the  relationship  of 
landlord  and  tenant  between  the  plaintiff 
sad  Mr.  Hickie  was  not  established,  the 
ease  muat  be  dismissed.  On  special  appeal, 
it  was  held  by  this  Court  that  as  the  ques- 
tion of  Mr.  Uittkie's  liability  to  rent  owing 
to  his  having  beneficial  interest  in  the  pro- 
perly could  not  be  dieposed  of  in  the  Revenue 
Court|  the  case  was  one  which  could  not  be 
tried  auder  Act  X  of  1859. 


After  this  decision  the  plaintiff  brought 
the  present  suit  with  the  object  of  making 
Mr.  Hickie  liable  for  rent  for  the  years 
above  stated,  and  was  successful  in  the  first 
Court.  But  the  Judge  set  aside  the  judg« 
ment  of  the  Moonsiff,  on  the  ground  that 
this  was  merely  a  renewal  of  the  suit  for 
rent  which  had  been  disposed  of  in  the  for* 
mer  case  and  dismissed  by  the  High  Court* 

In  special  appeal,  it  is  urged  that  this  is  a 
suit  to  make  Mr.  Hickie  liable  for  compen- 
sation for  the  use  of  the  land  in  the  shape 
of  rent,  which  Mr.  Hickie  through  his  ser* 
vant  Hunooman  Pershad  agreed  to  pay  to 
the  plaintiff,  and  that  the  Judge  is  wrong 
in  treating  this  case  as  a  case  instituted 
under  Act  YIII  of  1869  (B.  C.)  simply 
for  the  purpose  of  recovering  rent. 

The  respondent  in  this  case  raised  a  plea 
of  limitation  as  apparent  on  the  face  of  the 
plaint,  and  urged  that  the  arrears  from  1271 
to  1273,  namely,  the  whole  claim  in  the 
first  case,  was  barred  l>y  limitation  under 
Section  29  Act  VIII  of  1869  (B.  C.)  and 
that  also  a  part  of  the  claim  in  the  other 
suit  was  also  barred  by  the  same  Section. 

It  appears  to  me  that  limitation  as  pres* 
cribed  by  Section  29  Act  VIII  of  1869, 
B.  C,  does  not  apply  to  this  suit.  The 
question  before  us  is  a  mixed  question,  which, 
as  determined  by  the  High  Court,  could  not 
be  disposed  of  under  Act  X  of  1859,  and  if 
so,  it  cannot  be  disposed  of  under  the  pro- 
visions of  Act  VIII  of  1869,  B.  C,  which 
law  relates  merely  to  the  recovery  of  rent, 
but  must  be  decided  by  the  Civil  Courts 
under  the  powers  they  have  of  deciding  all 
civil  questions  between  parties.  It  is  clear 
that  suits  brought  under  Act  VIII  of  1869, 
B.  C,  are  simple  questions  of  rent,  and  the 
relationship  between  the  landlord  and  tenant 
is  presumed  to  exist.  But  the  present  suit 
is  one  which  cannot  be  decided  under  that 
Act,  because  its  object  is  beyond  the  scope 
of  that  law.  For  this  reason,  it  appears  to 
me  that  the  general  law  of  limitatipn  aa 
provided  for  in  Act  XIV  of  1859  is  appli- 
able  to  this  suit^  and  that  the  period  preh- 
scribed  for  bringing  an  action  of  the  present 
kind  would  be  six  years.  The  case  reported 
in  XIII  Weekly  Reporter,  page  390,  is  very 
similar  to  the  present. 

Then  with  regard  to  the  form  of  the  suit 
to  which  the  Judge  has  objected,  we  have 
had  the  plaint  read  to  us,  and  we  find  that 
it  puts  forth  what  are  the  circumstances  of 
the  claim  and  what  the  relief  the  party 
seeks.    It  appears  to  me  that  the  plaint  ia 
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properly  ^vhvgn  ap  and  that  it  coqld  not  in 
plainer  terme  ask  for  the  aHjudicatioa  of  the 
qoestion  between  the  parties,  viz,,  the  liabi* 
)itj  of  Mr.  Hickie  to  pay  compensation  in 
the  siiape  of  rent  for  the  land  which  he  held 
jin  tlie  name  of  Huoooman  Pershad. 

I  think  that  both  the  cases  should  be  sent 
back  to  the  Judge  for  trial  on  the  merits. 
Tfie  appellant  will  hare  his  costs  of  thig 
;^P?QAh 

Ainslie,  J. — I  concur.  The  Full  Bench 
Judgment  reported  in  II  Weekly  Reporter, 
page  21,  Aist  X  Ruliugs,  determined  that 
Act  X  was  a  special  law  forming  a  complete 
JDode  by  itself  for  the  guidance  of  the  Re- 
venue Courts,  tind  that  consequently  the 
provisions  of  Act  XIV  o^  1859  could  not 
be  applied  to  any  suit  brought  under  that 
Abt.  Act  X  of  1869  has  been  repealed  and 
Act  VIII  of  1869  (B.  C.)  is  substituted  for 
it.  Now,  either  Act  VIII  must  be  a  special 
Code  complete  in  itself  or  it  must  be  a  part 
of  the  general  law.  If  it  is  a  special  Code, 
then  the  contention  would  be  sound  that 
Act  XIY  of  1859  would  not  a(>4>ly  to  gaits 
governed  by  Act  YIII.  But  if  it  is  a  spe* 
ioial  Code,  then  thb  suit  could  not  be  tried 
under  it ;  for  it  was  held  by  this  Court  tha|t 
this  suit  could  not  be  tried  ui^der  Act  %  of 
1859,  and  the  ^onliention  which  l^i^ra  the 
application  of  Act  XIV  of  ,1859  wonjA  also 
limit  the  operation  of  Act  Ylli  ux  tno  tame 
way  that  Act  X  was  limited. 

Thus  it  is  immateHal  fbr  the  put  poses  of 
this  suit  whether  Act  YIII  be  hisld  to  be  a 
Special  Code  complete  in  itself  or  not. 

If  ii  is  a  special  Code,  this  suit  is  not 
triable  pnder  the  Act,  If  it  is  not  a  spe- 
cial Code,  then  there  is  nothing  to  bar  the 
ap^cation  of  Section  14  Act  ^lY  of  1859. 
In  the  first  case,  the  claim  will  come  under 
Clause  16  Section  1  Act  XIY  of  1859; 
in  the  second,  the  extension  of  time  allowed 
by  Section  14  wUi  be  claimable,  and  either 
way  the  suit  is  in  tima 

The  decision  reported  in  XIII  Weekly 
fieporter,  page  390,  and  the  decision  of  the 
4ate  Mr.  Justice  Norman  in  Regular  Appeal 
l9o.  11  of  1871,  delivered  on  the  16ih  June 
Ust,*  appear  to  me  to  support  this  view* 

As  to  the  other  parts  of  the  case,  Baboo 
Ohunder  Madhub  Ghose  for  the  Ires^tondent 
states  that  the  judgment  of  the  lower  Court 
could  not  be  sustained  on  the  grounds  siated 
4^  the  Judge. 


Tl^e  is^  December  1871. 

Prennt : 

The  Hon'ble   W.  Ainslie  $nd  6r«  €.  BanI, 
Judges* 

Bxecation--S60tiom  230  Aft  ^Ifflff 

1859— Szamination  of  applioant- 

In  the  matter  of 

Obhoy  Churn  Dey,  Petitioner^ 

versus 

,  Rajendro  Coomar  Ghose,  Opposite  Party, 

BakoQ   Bungshee  Dbur  Sein  tot 
Petitioner, 

Baboo     Boodh   Sein    Singh  for  Opposite 
Parly. 

When  an  application  !•  made  by  a  partj  on  th$ 
ground  that  he  was  in  possession  and  that  he  has  been 
di:»possessed  in  execution  of  a  decree  in  a  soit  in  which 
he  was  not  a  Dartv,  the  nroper  order  to  he  mtiM  9^ 
Seciion  230  Act  VIII  of  1859  is  in  the  first  fautanes 
to  examine  the  applicant. 

Ainslie,  J, — Thb  Moousiff  wa^  wroag  ia 
not  exumiuiDg  the  applicant  under  Section 
230  of  the  Civil  Procedure  Code.  When 
an  application  is  made  by  a  par4y  on  the 
ground  that  he  was  ia  possession  and  thai 
he  has  been  dispossessed  in  execution  of  ^ 
decree  in  a  suit  in  which  he  waa  not  a  party^ 
the  proper  order  that  should  be  made 
under  tihat  Section  in  the  first  iBsNmee  is 
to  examine  the  applicant.  Uhtil  the  ap^ 
plicant  is  examined,  the  Coart  te  sot  io  a 
position  to  determine  whether  the  proeee4<* 
ings  under  that  Section  will  lie  or  not. 
It  may  be  that  the  petition  does  not  Ml 
forth  as  fully  as  it  should  the  whole  of  tlit 
grounds  on  which  the  petitioner  ckims  to 
be  heard,  but  every  opportunity  should  be 
given  tp  him  to  i^dd  any  explanation  is  lii^ 
oral  examination,  and  the  Coqit  should 
question  him  on  all  points  i^ecessary  to  b^ 
considered  before  the  application  is  refused 
or  admitted.  After  having  receiyed  the 
whole  of  his  explanation,  %hid  p9)9rt  should 
deal  finally  with  the  petition  and  pot  be/or0« 

The^rule  is  made  absokitei  and  tlMrMeea* 
siff  is  directed  tot-examtaa  the  applioaut 
and  then  to  proceed  with  4he  case  aooerdiug 
to  the  provistoas  of  Section  HdCL 

Parties  to  bear  their  own  codts  i^ 
apectively. 
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The  Sih  October  1871. 

Present: 

The  Bon'ble  W.  Ainslie  and   G.  C.   Paul, 
Judges, 

Apt^eal  %Q  PriTj  Oowneil-^Seovrltjr. 

In  the  matter  of 

Bufra  Lall   (Appellant  to  England)    Peti' 
HoneTy 

versus 

The  Couri  of  Wards  (RespondeDt  to  England) 
Opposite  Party. 

Mr.  R.  T.  Allan  for  Petitioner. 

Mr.  n.  Bell  for  Opposite  Partj. 

AppUcatioB  for  decree-holder  pendinip  decision  of 
tappiMl  to  .the  Prlry  Coandl  to^ive  security  refuied ; 
Ainslie,  J.,  following  tlie  Fall  Beooh  Rating  at  page 
111,  VI  W.  R^  Miscellaneous  Rtiiings,  and  Paul,  J. 
(whilsi  declining  to  follow  that  roiing)  consideHng 
the  af)plication  premature  because  merely  pot  on  the  file 
of  the  High  Court  without  the  appeal  being  admitted. 

A  K17LB  fit^i  was  obtained  on  the  8pd  in- 
stant hj  the  petitioner  for  the  Court  of 
Wards,  decree-holder,  to  show  cause  why 
ibe  said  decree-holder  should  not,  pending 
the  decision  of  the  appeal  to  the  Privj 
Council,  be  called  upon  to  give  security, 
to  the  satisfaction  of  the  Lower  Court, 
before  executing  the  drcree  of  the  High 
Courti  for  the  due  performance  of  such 
order  or  decree  as  the  Privy  Council  might 
mak^  on  the  petitioner's  petition  of  appeal. 

Mr.  Bell  appeared  to  show  canse  against 
Iha  rab. 

7*A#  judgment  of  the  High  Court  was  de» 
livered  as  follows  :^- 

AhisUe,  J. — It  appears  to  me  that  this 
rule  Must  be  discharged.  It  is  not  neces- 
snry  to  enter  into  the  question  as  to  whether 
tke  appetil  to  (he  Privy  Council  is  to  be 
treaiied  as  fH»udiiig  or  not.  The  point  now 
before  ««  has  been  8ettle4  by  the  Full  Bench 
R«iii»g  reported  at  page  111  of  the  6th 
Weekly  Reporter,  Miscellaneous  Rulings. 
That  case  Is  exactly  on  all  fours  with  tiie 
pcessot  «ase,  and  therefore  following  that 
daoisMD  I  am  ^  opinioa   ibat  the  npp\u 


cation   to   oall    upon  tire  Court  of  Wards  to 
give  security  ought  to  be  refused. 

Paul,  J, -^1  am  aTio  of  opinion  that  the- 
rule  ought  to  be  discharged,  but  upon 
diflferent  grounds.  I  must  say,  although  it 
may  appear  somewhat  arrogant  on  my  part, 
that  I  cannot  follow  the  decision  of  the 
Full  Bench  reported  at  page  111  of  the 
6ih  Weekly  Reporter,  Miscellaneous  Rul- 
ings ;  becouse,  having  thougbt  over  it  a 
great  many  times,  I  am  quite  convinced  that 
that  is  not  the  proper  interpretation  of 
Regulation  XYI  of  1797. 

Mr.  BelKs  client  who  got  the  decree  of 
the  High  Court  has  already  obtained  an 
order  for  execution  of  the  decree  unacctmi* 
panied  hf  any  condition  that  he  should  give 
security.  When  he  applied  for  that  order 
there  was  clearly  no  appeal  pending.  I  am 
not  called  on  to  decide  whether  that  order 
was  right.  At  present  the  application  to 
appeal  to  the  Privy  Council  has  been  merely 
put  on  the  file  of  this  Court,  but  the  appeal 
has  not  been  admitted.  It  is  possible  that 
the  appeal  may  not  be  admitted,  and  it  ia 
also  possible  that  the  appeal  may  not  b6 
prosecuted. 

I  therefore  hold  that  under  these  circum« 
stances  the  provisions  of  Section  4  of  Re* 
gulation  XVI  of  1797  do  not  apply,  and 
therefore  this  application  being  prematura 
mnst  be  refused. 


The  24th  November  1871* 

Present : 

The  Honl)le  F.  B.  Kemp  and  £.  Jackson, 
Judges* 

Feraaaiient  Settlement  -^  9iirbiira^ 
lutree  Ventiree-«-9eotlon  1%  Act  ac  of 
IBM. 

Cases  Nos.  481  and   482  of  1871  under  Act 
X  of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Cuttach,  dated  the  6th 
December  1870,  reversing  a  decision  of 
the  Assistant  Collector  of  that  District^ 
dated  the  27th  September  1870. 

Sadanundo  My  tee  (Defendant)  Appellant^ 

versus 

Nowruttnn    My  tee    and  others  (Plalntift) 
Bespohdenti. 
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Baboos  Hem  Chunder  Sanetjee  and  Mohen" 
dro  Lall  Mitter  for  Appellant, 

Baboo  Obhoy  Churn  Bose  for  Respondents. 

It  is  not  necessary  in  a  suit  oomintr  under  Act 
X  of  1859  to  prove  that  the  land  to  which  the  sait 
relates  has  been  the  subject  of  a  permanent  settlement 

A  sarbnrakaree  tenure  is  a  permanent  transferable 
tenure  liable  to  enhancement  or  rent  under  Section  15 
of  that  Act. 

Jackson,  «/.— This  was  a  suit  arising  out 
of  a  notice  issued  hj  the  defendant  upon  the 
plaintiff  under  Act  X  of  1859  to  enhance 
the  rent  of  his  tenure.  The  plaintiff,  on 
receiving  the  notice,  came  into  Court,  under 
the  provisions  of  Section  14  of  the  Act,  to 
contest  the  right  of  the  defendant  to  enhancOi 
The  notice  has  described  the  plaintiff  as 
being  a  tenant*at-will  without  any  rights. 
The  plaintiff  sought  to  contest  the  claim  on 
the  ground  that  he  held  the  land  which  it 
wns  sought  to  have  enhanced  as  a  portion  of 
ft  Burburakaree  tenure,  that  he  held  only  a 
one-sixth  share  of  that  tenure,  that  his 
family  had  held  the  tenure  from  the  time  of 
the  Mahrattas  before  the  country  had  been 
annexed  by  the  British  Government,  and  that 
consequently  the  rent  of  the  tenure  was  not 
enhancible. 

In  answer  to  the  suit,  the  defendant  again 
alleged  that  the  plaintiff  was  a  common  ryot 
at  will,  that  he  bad  no  snrburakaree  rights 
whatever,  that  other  persons  had  held  his 
tenure  before  the  plaintiff,  and  that  even 
the  plaintiff's  documents  showed  that  there 
had  been  a  variation  of  the  rent.  The  issue 
upon  which  the  parties  went  to  trial  in  the 
lower  Court  was  as  to  whether  the  plaintiff 
had  made  out  the  fact  that  this  was  a 
Burburakaree  tenure  ;  and  although  the  first 
Court  came  to  a  conclusion  adverse  to  the 
plaintiff,  the  Judge  on  appeal  was  satisfied 
that  the  plaintiff  had  clearly  made  out  that 
his  tenure  had  been  long  in  existence  and 
bad  for  the  last  20  years  paid  at  the  same 
rate  of  rent,  and  that  the  plaintiff  was 
consequently  entitled  to  the  presumptions  of 
Sections  15  and  16  Act  X  of  1859,  namely, 
that  ha  held  his  tenure  as  if  he  had  held  it  at 
the  rent  now  paid  from  the  time  of  the  per- 
manent settlement,  and  that  the  defendant 
therefore  was  unable  to  enhance  the  rent. 

The  special  appeal  to  this  Court  was  com- 
menced by  urging  that,  as  no  permanent 
settlement  had  ^n  carried  out  in  the 
district  of  Cuttack,  the  provisions  of  Act  X 


of  1859  did  not  apply  to  Cuttack.  The 
express  words  of  Section  15  Act  X  of  1859 
include  any  person  possessing  a  permanent 
transferable  interest  in  land,  intermediate 
between  the  proprietor  of  an  estate  and  the 
ryots,  who,  in  the  provinces  of  Bengal, 
Behar,  Orissa,  and  Benares  holds  a  talook 
or  tenure  (otherwise  than  under  a  terminable 
lease)  at  a  fixed  rent  which  has  not  been 
changed  from  the  time  of  the  permanent 
settlement.  The  word  Orissa  would  indadd 
the  district  of  Cuttack  under  ordinary  cir- 
cumstances, but  it  is  said  that  the  words 
"  from  the  time  of  the  permanent  settlement'* 
must  confine  the  operation  of  these  provisions 
to  those  districts  of  Orissa  where  a  permanent 
settlement  has  taken  place.  An  illustration 
was  mentioned  with  reference  to  this  arga- 
ment  from  the  Soonderbuns  which  have  not 
been  included  in  the  permanent  settlement 
of  Bengal ;  and  it  was  urged  that  a  ryot  who 
held  lands  from  the  time  of  the  permanent 
settlement  in  the  Soonderbuns  would  not  be 
entitled  to  the  presumption  of  Section  4  Act 
X  of  1859.  There  can,  however,  be  very  little 
doubt  that  as  regards  the  whole  of  the  province 
of  Bengal  the  law  applicable  to  all  suits  for 
enhancement  of  rent  is  Act  X  of  1859,  and 
that  any  ryot,  even  in  the  Soonderbuns,  might 
claim  the  benefit  of  the  presumption  of  S^ 
tion  4  of  that  Aot^  or  any  under- tenure 
holder  might  claim  the  benefit  of  the  presump- 
tions of  Sections  15  and  16  of  the  Act. 

The  law.  Act  X  of  1859,  is  applicable  to 
all  the  provinces  mentioned  in  the  law,  and 
it  is  not  necessary  in  suits  coming  under  it 
to  prove  that  the  land  to  which  the  suit 
relates  has  been  the  subject  of  a  permanent 
settlement.  It  is  said  that  it  is  impossible  to 
ascertain  when  the  permanent  settlement  of 
Cuttack  took  place,  as  in  fact  there  has  been 
no  such  settlement.  We  do  not  think  it 
necessary  in  this  case  finally  to  decide  this 
question,  as  the  plaintiff  is  fully  entitled  to  a 
decree  on  the  merits. 

The  next  argument  which  has  been  pot 
before  us  is  that  even  if  the  provisions  of 
Sections  15  and  16  of  Act  X  of  1859  apply 
to  this  case,  still  the  plaintiff  has  not  proved 
that  he  has  a  permanent  transferable  tenors, 
and  he  has  not  proved  that  he  has  held  that 
tenure  at  an  unvaried  rate  for  20  years 
prior  to  the  institution  of  the  suit,  bot  that 
one  of  his  documents  proved  that  there  had 
been  a  change  in  the  rent.  There  does  net 
appear  to  have  been  any  contention  in  the 
lower  Court  that,  if  the  plaintiff  coold  make 
out  that  he  held  a  surborakarae  tenure,  his 
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(eoore  was  one  not  oomiog  within  the  pro- 
▼itions  of  Sections  15  of  Act  X.  The 
plaintiff  has  prodaced  very  good  evidenee 
to  show  that  long  before  the  defendant  had 
any  connection  whatever  with  the  land  (he 
t>eiDg  a  late  purchaser  and  lease-holder)  so 
far  back  as  30  years  ago  his  family  pat  for- 
ward a  claim  to  his  snrburakaree  tenure. 
The  first  documents  in  proof  of  this  tenure 
produced  by  the  plaintiff  are  the  records  of 
the  settlement  of  1842.  Claims  were  then 
put  forward  by  the  ancestor  of  the  present 
plaintiff  who  held  these  lands  as  surburakar. 
These  claims  were  not  enquired  into,  and  no 
decision  was  come  to  upon  them,  but  the 
mere  fact  that  this  claim  was  then  put  for* 
ward  and  recorded  in  the  survey  record  is 
strong  corroboration  of  the  then  existence 
of  the  plaintiff's  tenure. 

In  addition  to  this,  there  is  another  do- 
teomenty  namely,  an  arbitration  award  which 
was  passed  in  a  contest  between  the  subura- 
kar  on  the  one  hand  and  the  landlord  on  the 
other.  The  question  in  dispute  was  the 
aoMunt  of  rent  which  should  be  paid  for 
this  tenure  in  lieu  of  the  kahans  of  cowries 
which  had  been  fixed  originally  to  be  the 
rent.  The  very  circumstance  of  the  rent 
being  fi;ced  originally  in  cowries  is  very 
strong  evidence  that  this  tenure  was  a  very 
old  one.  This  arbitration  award  in  1251 
can  leave  no  doubt  in  any  person's  mind 
that  there  was  admittedly  a  snrburakaree 
tenure  and  that  the  rent  which  was  formerly 
paid  in  cowries  was  by  that  arbitration 
award  changed  into  a  money  rent. 

The  fact,  then,  of  the  snrburakaree  tenure 
baa  been  found  by  the  Judge  npon  this  evi- 
dence, and  it  does  not  appear  that  the  de- 
fendant, the  landlord,  has  given  any  evidence 
which  could  satisfy  the  Judge  that  the  plain- 
tiff was  holding  a  new  and  lately  acquired 
tenore  which  had  formerly  been  in  the  pos- 
session of  other  person  ;  indeed  the  landlord 
has  not  attempted  to  give  the  usual  evidence 
to  prove  such  facts,  and  there  can  be  no 
reason  to  interfere  in  any  way  wiih  the  de- 
cision of  the  Judge  on  the  question  that 
this  was  a  snrburakaree  tenure.  But  it  is 
said  that  this  tenure  is  not  one  of  the  te- 
nures mentioned  in  Section  15  of  Act  X. 
In  the  first  place,  there  appears  to  have  been 
DO  contest  of  this  kind  in  the  lower  Court 
and  no  snch  question  was  raised.  Snrbura- 
karee tenures  are  well  known  tenures  in 
Cottack.  The  reports  of  Messrs.  Mills  and 
Bicketts,  two  officers  of  Government,  who 
had  perhaps  a  more  iuUmate  acijuainUace 


with  the  tenures  of  Cuttack  than  any  other 
Civilians,  have  been  produced  in  Court,  and 
in  them  these  snrburakaree  tenures  are  al- 
luded (o  amongst  the  other  mokururee  te- 
nures of  the  province.  It  is  not  said  that 
a  snrburakaree  tenure  cannot  be  enhanced, 
but  there  seems  to  be  no  doubt  that  they  are 
permanent  and  transferable  tenures,  which 
can,  if  proper  measures  are  taken  at  the 
proper  time,  have  their  rents  enhanced. 
There  is  every  reason  to  believe  that  this 
tenure  has  descended  from  the  ancestors  of 
the  present  plaintiff  for  some  generations 
down  to  the  present  holders  of  it.  It  is 
undoubtedly  a  permanent  hereditary  tenure, 
and  there  seems,  as  it  stands  at  present, 
every  reason  to  conclude  that  such  a  tenure 
would  be  transferable ;  and  certainly  on  the 
other  hand  the  defendant  not  only  has  not 
attempted  to  object  that  a  surburnkarea 
tenure  is  not  transferable,  but  also  has  not 
attempted  to  prove  the  fact.  In  addition 
to  this,  however,  the  very  circumstance 
tha4  the  defendant  is  here  seeking  to  enhance 
a  2  annas  share  of  a  surburakaree  tenure 
instead  of  enhancing  the  whole  of  the 
tenure  is  sufficient  ground  for  decreeing  the 
plaintiff's  suit  If  the  defendant  had  proved 
that  the  plaintiff  was  a  pahee  ryot,  t.  e.,  a 
ryot  at  will,  of  course  this  objection  as  re- 
gards the  surburakaree  would  have  been  of 
no  avail  ;  but  the  plaintiff  having  proved 
that  he  holds  a  portion  only  of  a  surbura- 
karee tenure,  the  Judge  was  quite  right  to 
dismiss  the  suit  to  enhance  the  rent  of  a 
portion  of  the  tenure. 

The  special  appeal  to  this  Court  is  dis- 
missed with  costs. 


The  27th  November  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson^ 
Judges. 

Joint  Anoestral  Property^&eoovarsr 
of  poBseasion— Separation^Oosts. 

Case  No.  115  of  1871. 

Regular  Appeal  from  a  decision  passed  bt^ 
the  Judge  of  JFesl- Burdwan,  dated  the 
27th  April  1871. 

Shib  Pershad  Cfiuckerbutty   and    another 
(Defendants)  Appellants, 

versus 

Qc^aga  Monee  Dabee  (Plaintiff)  Respondenk 
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Baboo  Nil  Madhub  Sein  {or  Appellants* 

ffah4u>8  Bama  Chum  Banerfee  and  Anund 
Chunder  GAassal  for  Respondent. 

.    Suit  by  a  bcother's  widow  against  hlg  brothers  to 

Mcover  his  abare  of  joint  ancestral   property.    Defend- 

'    ants  pleaded    separation,  self-acquisition,    &a     Hbld 

that,  in  the  absence  of  some  written  record  niade  of 

.'  the  terms  of  the  separation  at  the  time,  the  piea  of 

separation  was  most  Improbable ;  and  that,  considering 

^    there  was  a  certain  nncleua  of  ancestral  property  from 

^    which  a  beginning  might  have  been  made,  while  on  the 

.    other  hand   there  was  no  evidence  of  self-acqnisition 

by  the  defendant^t  the  only  inftrenoe-  was  that  the  pro- 

Iierty  had  been  acquired  from  the  anoestral  funds. 

,  ^  Although  the  widow  was  unable  to  satisfy  the  Jnd^e 
below  as  to  each  item  of  property  for  which  she  8ue4, 
r'  and  did  not  obtain  a  decree  for  the  full  amount 
,  cjaimed,  yet  she  was  held  entitled  to  recover  the  whole 
^.  of,  the  costs  incurred  by  her  in  s^  suit  into  whic^  she 
^  hiA  be^n  forced  by  the  defendants  for  the  recovery  of 
'<■  her  propisrty. 

^<_     ■     -   ,  •  .  '         ' 

c-  .-   Jiackton,  J. — This  is  »a  appeal  -from  thte 
i  Judge  of   Bancoornh   (W€6t-Btirdwan).     It 
r  .ivaa  a  auU  bcoaght  by  the  pjaintiff  in  forma 
0  pauperis,  as  teing  the  wtdov^  of  one  Bisliq- 
^  natb   CiiackerbuUjr  to  reoover   lands,  cash, 
and  jewels   beloDgiog   to  the  share  of  her 
husbaud  Bishonath   Chuckerbutty's   estate. 
TUe   aUegatioQ  was   that  her    fiither^iu^law, 
Hur^e  Persbad  Chuckerbatt  j,  had  three  sons, 
Bamsoonder    ChuokBrhuttj,    Shib    PershafI 
€htickerbutty,  aad  Bishoaatti  Chuckerbutty  ; 
that  they  all  lived  joiQt4y  and  held  joint  pos- 
sessioni  of  the  ancestral  estate  and   acquired 
fresh  estates  from  time  to  time  with  tiie  com- 
mon funds  and  had  joint   dealings ;   that  in 
•  Aghrain    1262  her  husband  died,    but  sub- 
sequently to  that  the   whole  family   still  re- 
mained joint,  uu  til  in  Bhadro  1271    her  hus- 
^  band's  brothers  turned  her  out  of  the  house  ; 
that  subsequently  she  w'aa  again   allowed  to 
join  the  family,  ^nrt  was  again  turned  out  in 
Magh  1276„and  upon  that  diapossession  she 
has  based  the  present  claim. 

The  defendants^  answer  is  that  the  three 
brothers  divided  in   the  year    1256,  Bisho- 

'  nath  separating  himself  from  the  other  two 
brothers  ;   that    certain    of  the    propenies 

^  which  the  plaintiff  claims  were  then  made 
ever  wholly  to  the  plaintiff's  husband, 
while  other  portions  of  the  property  still 
remained  joint,  each  of  the  three  brothers 
recovering  a  one- third  share  of  the  proceeds; 

'  and  other  portions  of  the  family  estate  fell 
to  the  lot  of  the  remaining  two  brothers, 
Vfho,  up  to  the  present  time,  have  remained 
jornt.  As  regards  the  jewels  sued  for,  the 
defendttots  answer  that  they  had  none  be- 
longing to  the  joint  family  ;   and  as  regards 

lUf  QiMr  arfii^les  and  Uie  moaej  nbifib  «r9 


sued  for,  they  admit  that  the  money  is  doe 
to  them,  bat  state  that  the  plaiatiff  hai^  90 
connection   with  it. 

The  Judge  has  decided  upon  the  evidence 
before  him  that  the  plaintiff  hasinadfi 
out  her  case,  that  he  distrusts  the  evi- 
dence adduced  by  the  defHidants  as  \o  ilie 
division  in  12o6,  and  he  seems  to  he  at  opi- 
nion that  the  parties  have  all  along  tfved 
jointly  until  the  last  few  years  whea  the 
plaintiff  was  dispossessed  by  the  defeodaQt. 

Tlie  appeal  to  us  is  on  this  point,  namel]F<» 
that  in  1256  there  was  a  division  of -lue 
property,  luul  that  the  plaintiff^s  huiAai>d 
BisliouMth  Chuckeri>utty  then  hft  the  joini 
family,  and  that  consequently  he  or  his  wi- 
dow is  Bot  euiitled  to  any  property  lAicIt 
was  acquired  subsequently  to  that  date,  aa^ 
that  whatever  has  been  acquired  sabseqiiiSDi* 
ly  has  been  acquired  by  the  separate; fundi 
of  the  two  brothers  Itam  Soonder  and  Shib 
Pershad  Chuckerbutty. 

The  pleader  for  the  appellants  has  g^ 
through  the  evidence  in  this  case,  and  eer^ 
tainly  tlie  witnesses  for  the  plaintiflT  eeem 
entitled  to  more  credit  than  those  ci^fa^ 
th6  defendants.  The  witnesses  fbr  iba 
plaiatiff  prove  that  the  plarntifiThas  aU  fd^Bfl 
lived  in  the  same  house  in  commansAtitf 
with:  the  defendants,  and  depose  to  the  f^icit 
that  she  has  been  receiving  her  share  of  tba 
profits  of  the  joint  property.  The  eviidea^ 
pat  forward  by  the  plaintiff  is  anfflcieat,  dnt 
less  it  can  be  clearly  shewn  that  there  wai| 
a  division  in  1256,  and  such  a  divisioOi^aik 
has  been  pointed  out  by  the  defendants.  la 
the  first  place,  there  seems  to  hav  e  b^eo  a 
large  quantity  of  small  pieces  of  landed  prpr* 
perty  which  had  to  be  divided  if  the  sepm:»i 
tion  took  place,  as  alleged,  in  1256,  au4  il 
seems  very  improbable  tliat  theie  should 
not  have  been  any  written  record  kept  of 
what  property  was  given  away  to  the  brolhes 
who  left  the  joint  family.  The  story  is  that 
there  was  no  written  record  made  of  the 
terms  of  the  separation  at  the  time*  This 
story  is  under  the  circumstances  v<efj  hut 
probable,  as  it  is  almost  impossible  that 
the  title  of  the  brother  who  separated 
from  the  others  could  have  been  suhr 
stantiated  in  respect  of  the  property  whieb 
he  obtained  unless  some  written  reoerd  wsf 
kept  as  to  the  manner  in  which  the  aepsca? 
tion  was  carried  into  effect.  There  seeiM 
to  be  no  doubt  that  this  brother  md  iMI 
widow  have  all  along  lived  in  the  same  hoUM 
since  bis  death,  with  the  other  bpQtl^fi 
aud  ^YQA  ou  the  defendants'  uwo  statemeul 
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1  JJi  would  appear  that  as  regard*  a  very  large 
porttoo  of  the  landeii    property  each  of  the 
;  ihree  brothers  has   been   obtaining   a    ond- 
,   Ihird    share   of  the  profits   from    the  ryots. 
^  hk  adctittOD  to   this,  as   regards   the   specific 
poriioDS  of  laod  w4iich  the  defendants   state 
-  were  iQade  over  to   the    plnintitfs    hushnnd 
as  his  share  at  the   time   of  the   sepHiaiion, 
when  the  witnesses  for  the   defendnuts  were 
examined  regarding   these  specific   poriioRs 
.of    land,  they  do   not  conflrtii    the    defen- 
dants' story  that  these  lands  belong  wholly  to 
the  platntifl*,  but  they  aver  that  the  plaintiff 
eren    for    these    lauds   is   only  obtaining  a 
one-ibird  share  of    the    produce    from    the 
ryots*     There    are    only  three  or  four  plots 
which  are  asserted  by  the  defendants  to  have 
heen  made  over    wholly    to    the    plaintiff's 
bosband,   and  when    the  witnesses   for    (he 
.,  defendants  do   not  confirm    the    defendants' 
.    story  as    regards    two  or  three  of  these,    it 
,    leertaiuly  throws  the    greatest    suspicion  on 
,.  tiie  defendants'  case.  As  the  evidence  stands, 
T    it  seems  that  it  would  be   impossible  for  the 
Jlidge  to   have    given    any    other    decision 
th^D  that  which  he  has  given. 

As  regards  the  second  part  of  the  defen- 
jlants*  case,  namely,  that  even  supposing  that 
the  properties  had  been  all  along  joint  and  un- 
divided, fltill  it  is  for  the  plaintiff  to  show 
that  tlie  properties  which  have  been  acquired 
in^^be  name  of  the  brother  Shib  Pershad 
were  acquired  fVom  joint  funds  and  from  the 

! proceeds  of  the  joint  property.  The  vakeel 
or  the  appellants  has  pointed  out  to  us  thut, 
even  on  the  plaintiff's  own  valuation,  the 
lldmivted  nucleus  of  ancestral  property  would 
oot  have  given  a  profit  of  more  than  56 
rupees  which  would  be  hardly  sufficient  for 
^be  expenses  of  the  family,  and  certainly 
ironjid  leave  no  balance  with  which  to  ac- 
quire property  ;  but  there  has  been  no 
evidence  adduced  by  the  defendants  as  to 
the  real  amount  of  profits  which  was  obtain- 
able from  these  lands.  The  acquisitions 
aeemto  h^ve  been  made  from  time  to  time 
with  very  small  sums  cf  money,  and  some  of 
them  may  have  been  obtained  even  without 
the  expenditure  of  money  ;  and  certainly, 
considering  that  there  was  a  certain  nucleus 
^f  ancestral  property  from  which  a  begin- 
ning might  have  been  made,  and  that  on  the 
atl^er  hand  there  is  no  evidence  whatever  to 
libow  that  the  defendants  acquired  any 
special  profits  by  fttiy  exertions  of  their 
Qfuif  tlte  only  inference  which  can  follow 
^  '^at  th$4  property  was  acquired  from  the 
fj^l  fandflt ;  sU  tho  probp^hiiities  ae^lP 


to  turn  in  that  direction,  and  in  the  absence 
of  any  evidence  on  the  other  hand,  the 
Judge  was  ritrht  to  hold  that  the  subsequent 
acquisitions  which  it  is  admitted  were  not 
special  acquisitions  by  Sliib  Perabad  nlone, 
and  which  ure  admitted  to  have  been  acqu^isi- 
tions  for  the  two  joint  broibers,  were  rAlly 
made  for  rh^  joint  family  and  with  the  com- 
mon  funds. 

Lastly,  it  is  said  that  tlie  Judge  wns 
wrong  in  giving  the  plaintiff  a  decree  for 
her  full  costs  when  the  whole  amount  of  the 
claim  was  not  decreed.  Looking  to  the  whole 
of  the  circumstances  of  the  case,  we  think 
that  the  Judge  wns  right  to  give  the 
plaintiff  her  costs.  There  seems  ^o  ^  no 
doubt  upon  the  evidence  that  the  plaintiff, 
who,  as  a  widow,  is  entitled  to  look  to  these 
defendants  to  support  her  and  n^aiutaip  her, 
has  been  turned  out  of  her  house  and  de« 
priv^  of  her  share  in  the  property^bjr  t^^  ; 
and  even  though  she  has  not  heed  'abl^-  to 
satisfy  the  Judge  as  to  each  item  of  property 
for  which  she  sued,  it  is  right  that  she 
should  recover  the  whole  of  the  coats  which 
she  has  incurred  in  a  suit  into  which  she 
was  forced  by  the  defendants  for  the  ipeoomj 
of  her  property.  *         • 

We,  therefore,  affirm  the  decision  .of  the 
lower  Court,  and  dismiss  this  appeal  With 
costs. 

Kemp,  J, — I  concur  in  this  judgment. 
Somtlikng  has  been  made  in  the  course  of  the 
argument  of  the  fact  that  the  nucleus  of 
ancestral  property  in  this  case  is  a  very 
small  one,  and  it  has  been  urged  that  such 
a  nucleus  was  not  sufficient  to  account  for 
the  properties  in  suit  having  been  acquired 
with  the  joint  funds  of  the  family.  I 
observe  on  turning  to  the  documents  filed  by 
the  defendants  in  support  of  their  conten- 
tion ns  to  the  property  being  their  self-ac- 
quired property,  that  there  is  one  deed  of  the 
year  1862,  one  deed  of  1866,  and  one  deed 
of  1869,  and  the  aggregate  consideration 
money  of  these  three  deeds  amounts  only  to 
222  rupees.  Looking  to  the  fact  that  the 
family  had  a  karbar,  and  that  the  plaintiffy 
the  widow,  has  given  a  detailed  account  not 
only  of  the  debts  due  to  the  family  but  vl\^ 
the  names  of  the  debtors  and  the  amount 
to  a  fraction  of  a  rupee  that  eaoh  m^n  owed, 
I  see  nothing  improbable  in  these  properties 
having  been  acquired  with  the  joint  funds  of 
the  family,  and  I  entirely  cpQQur  ia  thq 
judgment  just  detiT^red, 
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The  Ist  December  1871. 

Present: 

The  HoD'ble  F.  B.  Kemp  and  W.  Ainslie, 
Judges. 

Ameen  (Powers  of  )~M6Bn6  Profits^ 
Mode   of  caloulation  — Decree    for 
I  coats  (amendent  of  in  appeal). 

Case  No.  172  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
-    by  the  Subordinate  Judge  of  Beerbhoom, 
dated  the  6th  March  1871. 

Bijojr  Gobind  Naik  and  others  (  Judgment- 
debtors)  Appellants^ 

versus 

Salee  Prosonno  Naik  and  others  ( Decree- 
holders)  Respondents, 

Baboo    Grija    Sunkur    Moojoomdar    for 

Appellants. 

Baboos  Chunder  Madhub  Ghoseand  Woopen' 
dro  Chunder  Bose  for  Respondents. 

An  AmeeOf  when  directed  to  make  enquiry  as  to 
toiesne  profits,  ought  not,  in  the  execution  stage  of  a 
suit,  to  enter  into  enquiries  as  to  dates  of  dispossession 
which  must  be  taken  to  hare  been  determined  by  the 
decree. 

The  mode  of  calculating  mesne  profits  in  cases  of 
'decrees  for  and  against  each  of  the  parties,  is  to  cal- 
culate and  rateably  divide  them  and  then  to  allow  a 
set-off  to  the  extent  of  the  profits  actually  received  by 
each  sharer,  the  deficit  in  each  year  being  made  good 
by  the  party  who  received  in  excess  of  his  share. 

A  decree  which  contains  a  distinct  specification  of 
eosts,  whether  rightly  or  wrongly  calculated,  cannot 
be  amended  in  appeal. 

Ainslie.J.—^        #        •        #        • 


'    We  now  come  to  the  qnefition  of  mesne 
profits. 


The  first  great  objection  is  to  the  setciog 
aside  of  the  report  of  the  first  Ameen 
Hiirish  Chunder.  It  seems  clear  that  tkii 
Ameen  went  beyond  what  he  could  do  in  the 
execution  stage  of  the  suit  in  entering  into 
enquiries  as  to  dates  of  dispossession  which 
must  be  taken  to  have  been  determined  bj 
the  decree,  and  it  is  difficult  to  conceiTe  bow 
the  enquiry  should  have  resulted  in  a  finding 
so  completely  in  favor  of  the  defendant  and 
against  the  plaintiff  who  must  be  taken  to 
have  got  some  reLiaf  by  the  decree— whereu 
according  to  Hurish  Chnnder'a  report  the 
defendant  is  the  person  who  gets  the  benefit 
of  the  decree  not  in  the  ordinary  way  in. 
which  a  defendant  gets  the  advantage  of  the 
dismissal  of  a  suit,  but  as  if  he  were  the 
party  coming  to  the  Court  for  relief.  It 
would  be  difficult  to  persuade  us  that  such 
a  complete  inversion  of  the  position  of  the 
parties  was  the  result  of  the  submission  to 
arbitration,  and  we  think  the  Subordinate 
Judge  was  right  in  rejecting  this  report  in 
toto  and  using  the  materials  furnished  by 
the  award  itself  as  the  basis  of  his  calculation 
as  far  as  they  would  go  and  directing  an 
enquiry  only  as  to  those  portions  of  the 
lands  in  respect  of  which  the  award  did  not 
supply  materials  for  assessing  the  mesne 
profits. 

The  next  point  is  that  the  profits  hav^ 
been  calculated  from  1246  for  the  plaintiff  and 
and  only  from  1863  for  the  defendant.  The 
respondent  contends  that  this  was  proper 
as  he  had  been  kept  out  of  possession  of  the 
bulk  of  the  lands  from  1246,  and  there  wM 
no  wrongful  holding  by  him  as  against  the 
defendant.  But  looking  at  the  mode  ia 
which  the  case  had  been  disposed  of  by  the 
award,  and  taking  this,  as  the  parties  hare 
all  along  treated  it,  to  contain  decrees  for 
as  well  as  against  each  of  the  parties,  we 
are  of  .opinion  that  all  must  be  put  on  tlie 
same  fooling.  The  entire  profits  should  be 
cnlculated  and  divided  rateably,  and  then 
there  should  be  a  set-off  to  the  extent  of  the 
profits  actually  received  by  each  sharer,  and 
the  dificit  in  each  year  in  any  share  must 
be  made  good  by  the  party  who  received  it 
excess  of  his  share.  It  may  be  that  the 
plaintiff  was  not  wrongfully  holding  certain 
lunds  which  by  the  award  have  passed  to 
defendant,  but  then  pro  tanto  defendaBt's 
holding  was  not  wrongful  in  respect  of  the 
lands  which  have  passed  by  exchange  ht 
these  :  the  wrongful  holding  for  which  th^ 
defendant  is  liable  is  limited  to  the  la&ds 
which  he  held  in  excess  of  his  shate,  and 
there  is  no  foundation  in  equity  for  plmtUTi 
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eUim  to  retain  all  he  received  up  to  date 
of  decree  from  the  lands  which  have  now 
passed  to  defendant,  and  also  to  receive  the 
entire  profits  of  the  lands  which  have  come 
to  him  under  the  decree,  from  date  of  dis* 
possession,  without  making  any  allowance 
for  the  first  mentioned  receipts. 

On  the  other  hand,  the  cross-appeal  must 
also  be  allowed.  The  respondent  shows  that 
hy  the  43rd  para,  of  the  award  all  parlies 
Agreed  to  accept  Poreshnath's  accounts  as 
true.  These  accounts,  besides  the  ntj  jote 
laAds,  also  exhihit  ijmalee  lands  yielding  an 
annual  rent  of  rupees  316  of  which  Huree 
Persbad  received  157  and  Kalee  Prosunno 
and  Pureshnath  received  rupees  159.  The 
share  of  Huree  Pershad  being  rupees  6-16th 
he  ought  to  have  received  rupees  118.  So 
that  be  was  in  the  annual  receipt  of  rupees 
38  over  and  above  his  share. 

In  respect  of  costs,  the  appellant  seeks  to 
amend  the  original  decree,  but  this  cannot  be 
done.  The  decree  contains  a  distinct  speci- 
fication of  costs,  and  whether  rightly  or 
wrongly  calculated,  it  must  be  taken  as  con- 
dosire :  there  is  no  provision  for  re-calcula- 
ting the  costs  after  the  assessment  of  the 
mesne  profits* 

He  further  objects  to  the  respondent  hav- 
ing been  allowed  costs  on  the  previous  pro- 
ceedings taken  in  execution  which  were 
stopped  on  the  ground  of  misjoinder.  Whe- 
ther the  order  of  18th  December  1869  was 
eorrect  or  not,  it  is  beyond  dispute  that  the 
costs  iacu  rred  were  bon&fide  incurred  for  the 
purpose  of  prosecuting  the  execution  of  the 
decree,  and  in  the  course  of  this  appeal  the 
appellant  has  relied  upon  the  report  of  the 
Ameen  which  was  made  in  that  abortive 
application.  We  see  no  reason  to  interfere 
with  the  orders  of  the  Subordinate  Judge  on 
this  point 

The  crosB-appeal  on  costs  will  also  be 
dismissed — in  the  mode  in  which  the  award 
has  been  dealt  with,  to  which  it  is  too  late 
to  object  now — each  party  is  entitled  to 
recover  the  costs  he  has  incurred. 

The  Sabordinate  Judge  will  revise  his 
proceedings  with  reference  to  the  above 
remarks.    No  order  for  costs. 


The  7th  December  1871. 
Present  ; 

The  Hon'ble  P.  A.  Glover  and  Dwarkanath 
Mitter,  Judges. 

Pftrtiea— Bvldanoe  (refusal  to  erlv^)* 

Case  No.  765  of  1871  under  Act  X  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  9ih  March  1871,  reversing  a  decision 
of  the  Deputy  Collector  of  that  District^ 
dated  the  Zlst  May  1870. 

Sreemutty  Buroda  Moyee  Dossee  and  another 
(Plaintiffs)  Appellants^ 

versus 

Bughoonath  Ghuokerbutty  and  another  (De* 
fendants)  Respondents. 

Baboo  Jugendro  Nath  Bose  for  Appellants. 
No  one  for  Respondents. 

Where  the  defendant  hayingr,  when  called  apon  by  the 
plaintiff  to  give  evidence,  persistently  refused  to  do  so, 
and  the  first  Goort  came  to  the  eonclnsion  that  tfad 
case  set  np  by  the  plaintiff  was  trne,  and  the  Lower 
Appellate  Ck>art  reversed  the  first  Coort's  decision 
without  taking  any  notice  of  that  point,  the. Lower 
Appellate  Court's  decision  was  reversed  as  wrong  in 
law,  and  that  of  the  first  Conrt  restored. 

Mitter^  J, — This  was  a  suit  for  arrears  of 
rent  at  the  rate  of  rupees  134- 1-9- pies.  The 
defence  set  up  was  that  the  tenure  was  held 
at  a  jumma  of  rupees  126-3-9  pies  only. 

The  Court  of  first  instance  found  that  al- 
though the  defendant's  jumma  was  original- 
ly one  of  rupees  126-3-9  pies,  he,  the  defend- 
ant, agreed  some  20  years  ago  to  pay  an 
increase  of  1  anna  in  the  rupee,  and  that  he 
has  ever  since  paid  his  rent  at  that  rate,  that 
is  te  say,  at  the  rate  of  rupees  134-1-9  pies, 
as  alleged  by  the  plaintiff. 

Against  this  decision,  the  defendant  appeal- 
ed to  the  Judge,  and  that  officer  being  of 
opinion  that  the  increase  alleged  to  have 
been  paid  by  the  defendant  was  in  the  nature 
of  an  abwab,  reversed  the  decision  of  the 
Court  of  first  instance  and  dismissed  the 
plaintiff's  suit. 

We  are  of  opinion  that  the  Judge's  decision 
is  wrong  in  law.  In  the  first  place,  there  is 
no  evidence  to  show  that  the  increase  which 
the  defendant  had  agreed  to  pay  was  not  an 
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increase  upon  the  rent  originallj  payable  by 
him,  but  was  intended  as  a  mere  payment  in 
the  shape  of  abtoab.  In  the  next  place,  it 
appears  that  the  defendant  was  called  upon 
by-the  plaintiff  to  give  evidence  in- the  case; 
hut  he  persistently  refused  to  do  so,  and  the 
first  Court  was  therefore  fully  justified  in 
coming  to  the  conclusion  that  the  case  set  up 
by  the  plaintiff  was  true.  The  Judge  has 
not  taken  any  notice  of  this  point. 

The  defendant  has  not  thought  proper  to 
appear  in  this  Court,  but  the  service  of 
summons  has  been  duly  proved. 

The  decision  of  the  Judge  is  therefore 
set  aside  and  that  of  the  first  Court  restored 
with  costs. 


The  7th  December  1871. 

Present: 

TheHon'bleF.  A.  Glov^  and  Dwarkanath 
Mitter,  Judges. 

XAl»oolevt--43att  for. . 

Gate  No.  718  of  1871  under  Act  X  of  1859. 

SpeoMt  Appeal  fram  a  deoUion  passed  hy 
the  Officiating  Judge  of  Nuddea,  dated 
the  \5th  February  1871,  reversing  a  deci- 
4U)n  of  the  Deputy  Collector  ofRanaghat, 
dated  the  2Zrd  February  1870. 

Sreemunto  Eoondoo  (  Plaintiff)  Appellant^ 

versus 

Brijonath     Paul    Chowdhry    and     another 
(  Defendants)  Respondents. 

Baboo  Sreenath  Dass  for  Appellant. 

Paboos  Gopal  LaJl  Milter  and  Taruchnath 
Sein  for  Respondents. 

No  suit  for  a  kabooleat  can  lie  where  the  plaintiff 
has  never  received  any  rent  from  the  defendant  nor 
baa  there  been  any  contract  bat  ween  the  two  to  pay 
and  receive  rent,  and  whore  therefore  tliere  is  no 
relationship  of  landlord  and  tenant  between  them. 

Glover,  J, — Thbrb  is  no  ground  for  this 
0(woial  appeal.  Even  anpposmg,  for  the  sake 
of  argumeaty  tbai  the  Judge  was  wrong  in 


throwing  the  ease  out  on  the  qvestion  vC 
whether  or  not  «  pottah  had  been  ten^erepA, 
it  is  clear  from  the  plaintiflf^s  own  case 
he  bad  no  right  to  bring  this  suit,  and  ( 
qoently  there  would  be  no' use  in  remUB^ta^ 
it  for  a  fresh  decision.  On  the  face  oT  tb« 
plaint,  it  is  admitted  that  the  plaintifiT  h^ 
never  received  any  rent  from  the  defendftot ; 
nor  has  there  been  any  contract  hetweeo  ibe 
two  to  pay  and  receive  rent.;  there  is  there- 
fore no  relationship  of  landlord  and  tenant 
between  them,  and  no  suit  for  a  kabooleot 
will  lie. 

We  dismiss  the  special  appeiU  with  eo«t«. 


The  8ih  December  1S71. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jaeksoo, 
Judges. 

Sxeootiloii^Ziiaiitatlai&-^-iX«BFHNr 
deoree  alive. 

Case  No.  139  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Midnapore^  dated  dke 
2'lnd  February  1871,  affirming  an  order 
of  the  Sudder  Moonsiff  of  thai  EHstrict^ 
dated  the  27eh  June  1870. 

Uddoyto    Ohurn    SalMo    ( Oderea4ialte) 
AppeiUmt^ 

versus 

Ram   Dhun   Roy    (Judgment-debtor)   Be- 
spondent. 

Baboos  Doorga  Mohun  Dass  Wi^.Lmekye 
Churn  Bose  for  AppeUimt. 

Baboo  Molee  LaU  Mooherjee  for  nespen^Mt. 

Case  in  which  it  was  held  that,  befare  4anim»ri1y 
deciding  that  the  claim  of  the  decree-holder  was  barred 
and  the  proceedings  taken  by  him  from  time  to  tine, 
apparently  with  the  vie;w  to  enforce  ^  d«<pP!M,  «nre 
not  bond  fide,  the  Judge  ought  to  hare  given  tiia  decree- 
holder  an  opportunity  of  proving  that  his  prooeedia0^ 
were  dofid /Sdfi. 
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Kemp,  J.— Tele  decree-hplder  is  the  speci- 
al appelUdt  in  this  ttse.  It  nppenrs  that 
the  decree  which  is  dated  the  17th  Febraarj 
1862  was  passed  bh  amrfehnama  between  the 
parties.  From  1862  down  to  the  11th  of 
March  \W^,  #hi(fh  i«  Ifae  date  of  the  last 
applicatioQ  made  by  the  decree-holder,  no  les9 
thab  wbL  l4^l(eationa  Were  made  i^  the 
decree-holder  to  ealbixw  bis  decree,  which, 
as  already  observed,  was  arrived  at  on  an 
kmKmble  arrangiBmeat  between  the  parties. 
Amongst  tli^e  variotie  proceedings  taken  by 
iha  decrea^hoidar  we  fidd  that  in  1864,  on 
Ui«  2t8t  af  ^piemUr,  adtice  was  issued  and 
an  attachment  of  the  debtor's  property  Was 
made.  A  claim  wius  instituted  by  the  judg- 
iMird^btOi*  trhicib  A^ypears  to  have  been 
Bttecessf^l,  aiKi  oh  the  27th  of  March  1866, 
the  case  was  struck  off.  Again  in  1866,  in 
March,  a  notice  wad  served,  attachment  was 
lakan  oot|  and  again  an  objection  was  made 
by  the  jndgment-debtor,  and  the  property 
was  relea^d. 

S^Mequ^bt^,  In  A{>rn  1867,  notice  was 
issued  and  an  application  made  for  the  arrest 
of  the  jttd^tneat'd^lbtof,  but  bwing  to  the 
non-deposit  of  Tulubauah  no  process  was 
\tkttk  am.  Again  in  April  1869,  noiite  was 
iiaaed  and  ou  the  I2th  of  June  1^69>  the 
taia  Was  atniok  oA  The  preset  or  last 
ftpplibatiou  isrnadd  on  the  1  lib  of  March 
1870.  The  Judge  assumes  every  thing 
aj^iast  the  decree-holder^  although  the  in- 
lO'enceQ,  looking  at  his  conduct  us  detailed 
sbovci  are  rather  in  his  iavor.  This  is  a 
case  in  which  the  Judge  ought  to  have 
called  ujpou  the  decree-holder,  before  decid- 
log  that  the  proceedings  taken  by  him  from 
time  to  time,  apparently  with  the  view  to 
enforce  the  decree,  were  not  boni  fide,  to 
exphun  wby  Ue  did  not  proceed  against  the 
property  and  person  of  the  debtor.  It  is 
very  probable  Utat  having  been  foiled  twice 
after  attaching  the  property  of  the  jadg* 
toeut-debtor,  there  remained  nothing  for  him 
to  attach,  or  that  there  waa  nothing,  within 
bis  knowledge,  belonging  to  the  judgment- 
debtor  which  he  could  attach.  At  any  rate 
ve  tbiok  this  is  a  case  in  which,  before 
eommariljf  deciding  that  U)e  claim  of  the 
decree-bolder  was  burred,  the  Judge  ought 
to  have  given  the  decree-holder  an  oppor- 
tQuity  of  proving  that  hia  proQeediugs  were 
Imdjtde. 

tlTe,  tberefore^  remand  the  case  for  the 
Vodge  to  re-decide  it  with  reference  to  the 
^?e  remarks.    Coats  to  follow  the  resiill« 


The  nth  December  1871. 

Preweni: 

..  'J 

The  Hon'ble  F*  B.  Kemp  and  E.  Jackson, 
Judges* 

Xii«6rMt-4l4«&A<MoA^&egrtftteired 
Hondls* 

Cases  Nbs.  174  and  175  of  1871. 

Regular  Appeuls /rom  a  decision  passed  by 
the  First  Subordinate  Judge  of  Hooghty^ 
dated  the  9th  June  1671. 

RftmDnBB  Grofifiamee  (Defendant)  AppeUasU^ 

versus 

Pooaanno  Moyee  Dossoe  (Plaintiff)  Sespoi^ 
dent. 

Baboos  Dodrgu  Mohtkn  Dost  aAd  Bania* 
Chum  iBanerjee  for  Appellant.         [ 

Baboo  Grish  Chunder  Ghose  for  Respondent. 

■  .  ./ 

The  defendant  was  iavited,  by^  aa  injaootioB  isSqid 
upon  him  io  another  suit,  to  deposit  in  Court  the.  moaey 
ftdnrittedly  dae  under  the  bonds  now  aued  ut>pD,  tint 
having  refoatd  to  do  so,  wus  held  liable  to  pay  interest 
from  the  date  of  that  inianction. 

Where  a  rogisteried  bond  provided  for  paymtot  of 
latereit  between  the  date  upon  which  the  bond  fell 
due  and  the  dare  npon  which  enforcement  was 
applied  for,  the  bond  was  construed  strictly  agiui»t  the 
debtor. 

Kempy  J. — TflESE  are  two  regular  appealg 
from  the  deohion  of  Baboo  Grisli  Chunder 
Glioet,  Officiatitig  Svbordinate  Jndge  of 
Hooghly,  The  d^lendaat  ia^he  appellattt  ia 
botli  cases,  it  appears  that  two  auita  were 
brought  by  the  plain tltf,  respondenti  on  two 
separate  bonds.  The  elecution  of  the  bonds 
18  admitted  by  the  appellant^  the  jadgment- 
debtor.  The  Coart  below  has  given  ihe 
plaintifia  decree.  The  bonds  were  regie* 
tered  nader  the  provmons  of  Section  52  Act 
XX  of  1866,  and  therefore  could  be  enforced 
as  a  decree  in  a  suiu  ' 

The  pointa  taken  In  appenl  ar^  lit.--- 
'fhtit  ws  iAi  ii)jttti^t!^oh  bad  b^n  ieeued  lap^ 
the  defendant  in  the  suit  of  one  Wo^ft* 
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moyee  Debee,  which  suit  is  nnmbered  150  of 
1871,  forbidding  the  appellani  to  pay  the 
monies  due  under  the  bonds,  the  appellant 
IS  not  liable  to  pay  interest  from  the  date  of 
that  injunction. 

The  next  point  taken  is  that  as  this  is  a 
registered  bond  and  capable  of  enforcement 
in  execution  as  a  decree  of  Court,  no  interest 
is  payable  on  the  bond  after  the  date  on 
which  the  bond  fell  due  according  to  the 
terms  thereof,  and  in  support  of  this  latter 
contention  a  decision  to  be  found  in  Volume 
X,  Weekly  Reporter,  page  175,  is  quoted. 

With  reference  to  the  first  point,  we 
find  that  in  the  case  of  Wooma  Moyee,  to 
which  the  defendant,  present  appellant,  is  no 
party,  an  injunction  was  issued  by  the  Court 
under  the  provisions  of  Section  92  of  Act 
YIII  of  1859.  The  appellant  was  invited 
by  that  injunction  to  deposit  the  money  ad- 
mittedly  due  under  the  bonds,  into  Court. 
Had  he  done  so,  then  all  claim  to  interest 
from  the  date  of  that  injunction  would  pro- 
bably have  ceased  ;  but  having  refused  to 
protect  himself  as  any  honest  debtor  ought  to 
bave  done  by  paying  what  was  admittedly 
due  into  Court,  we  think  that  he  is  clearly 
liable  to  pay  the  interest  which  has  accrued 
entirely  by  his  own  neglect. 

On  the  2nd  point,  as  the  debt  is  admitted 
and  the  rate  of  interest  ia  not  at  all  exorbi- 
tant, namely,  14  per  cent,  or  some  2  per  cent, 
above  the  usual  rate  of  interest  charged,  we 
think  we  ought  to  construe  the  bond  strictly 
against  the  judgment-debtor.  We  find  that 
he  is  liable  to  pay  such  interest  as  accrued 
between  the  date  upon  which  the  bond  fell 
due  and  the  date  on  which  enforcement  under 
the  provisions  of  Section  53  of  the  Registra- 
tion Act  was  applied  fbr.     The  words  are  : — 

"  onrtf  ^cs  \?  ^m«i  *t?ft  •rfircHrt  »rt  5^  v:^ 

"irhft  ^find  *v  wtT%ir  ft^rwtff  i?Nc^  tPs] 
"  ftofir  ^?tt^  T;tr  mt^^  mir  ^rro  c^^\^  *t^i 

These  words  admit  of  no  doubt,  and  the 
debtor  must  pay  not  only  the  interest  due 
up  to  the  date  upon  which  the  money  secured 
by  the  bond  was  due,  but  interest  which  has 
accrued  from  the  date  on  which  the  money 
was  due  to  the  date  of  enforcement 

We,  therefore,  confirm  the  decision  of  the 
Sobordinate  Judge,  and  dismiss  both  appeak 


The  15th  December  1871. 
Present : 
The  Hon'ble  £•  Jackson,  Judge. 
1^  Bstoppel— Jadgment— Belni^ 

Application  for  Review  of  Judgment  patsed 
by  the  Hon*ble  Justices  E.  Jackson  and 
Onoocool  Chunder  Mookerjee,  on  the 
I2th  August  1871,  tit  Regular  Appeal 
No.  21  0/  1871. 

Abdool  Gufibor  Khan   Chowdhry  and  an- 
other, Plaintiffs  (Appellants)  Petitioners^ 

versus 

Golam  Nujuf  and  another.  Defendants  (Re- 
spondents) Opposite  Party, 

Mr.  J.  W.  B.  Money  for  Petitioners. 

No  one  for  Opposite  Party. 

Docisioni  against  one  heir  are  not  final  or  UodiDg 
against  other  heirs.  Nor  are  decisionaagainat  one  penoa 
in  any  way  ooncIosiTe  or  binding  against  other  persona 
who  do  not  derive  their  title  from  him  and  -  who  eene 
into  Court  npon  an  independent  title  or  independant 
rights  of  their  own. 

Jackson,  J.— The  learned  Counsel  for 
the  petitioners  has  not  satisfied  me  that  I 
ought  to  admit  a  review  in  this  case.  I 
am  prepared  to  admit  that  if  he  had  made 
out  to  my  satisfaction  either  of  the  points 
upon  which  he  urged  this  application,  it 
would  have  been  necessary  to  admit  a  re- 
view. If  it  had  been  shown  that  the  parties 
in  this  case  were  privies  to  the  parties  in  the 
former  case,  of  course  the  former  judgment 
would  have  been  binding  against  the  parties 
to  this «case.  It  would  have  been  an  estoppel, 
and  they  would  not  have  been  able  in  any 
way  to  produce  further  evidence  or  to  argue 
against  the  former  judgment.  But  I  am  not 
satisfied  that  they  are  privies.  They  are 
two  sets  of  heirs  to  the  same  party  ;  and  in 
numerous  suits  in  the  Courts  of  this  country 
it  has  been  held  that  cases  or  decisions 
against  one  heir  are  not  final  or  binding 
against  other  heirs.  It  seems  to  me  impos- 
sible in  this  country  to  admit  the  proposition 
that  decisions  against  one  person  are  in  aoy 
way  conclusive  or  binding  against  other 
persons  who  do  not  derive  their  title  from 
that  one  person  and  who  oomeintoOoirt 
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^  opoQ  EQ  ladependent  title  or  independeDt 
rights  of  their  own.  The  only  case  which 
has  heen  pat  before  me,  and  which  in  any  way 
alludes  to  it,  is  an  Euglish  case  which  is 
referred  to  in  a  note  in  Smith's  Leading 
Cases,  but  it  is  impossible  from  that  note  to 
understand  exactly  what  the  point  is  which 
is  there  alluded  to ;  it  is  very  short,  and  I 
am  not  at  all  prepared  to  say  that  the  case 
there  is  in  any  way  analogous  to  the  case 
here.  It  was  said  that  the  result  of  this 
Court's  ruling  is  that  the  same  Court  has 
decided  on  one  occasion  that  the  deed  in 
suit  is  false  and  on  another  occasion  that  it 
is  a  true  deed,  but  in  point  of  fact  the  for- 
mer decision  did  not  decide,  as  far  as  this 
Court  was  concerned,  the  fact  of  the  truth 
or  otherwise  of  the  deed  then  in  question. 
It  was  a  case  of  special  appeal,  and  the  real 
decision  of  the  question  was  given  by  one 
of  the  lower  Courto.  That  decision  might 
have  been  binding  if  the  parties  in  this 
ease,  were  really  privies  to  the  former  deci- 
sioDy  but  in  my  opinion  they  were  not. 

The  second  point  would  also  be  a  good 
ground  of  review,  if  clearly  made  out.  The 
second  point  is  that  the  contentions  as  re- 
gards these  deeds  were  first,  that  they  were 
fklse,  and  second,  that  they  were  invalid 
under  the  Mahomedan  law  ;  that  the  lower 
Court  having  decided  that  the  deed  had 
already  been  held  to  be  false,  it  was  therefore 
unnecessary  to  go  on  and  try  the  question 
of  Mahomedan  law  ;  that  this  Court  on  ap« 
peal  reversing  that  decision  found  the  deed 
to  be  true,  but  did  not  go  on  to  try  the  ques- 
tion of  Mahomedan  law. 

It  does  not  appear,  however,  that  upon 
the  statements  of  the  parties  any  questions 
of  Mahomedan  law  were  raised  and  certainly 
they  are  not  fixed  in  the  issues.  The  issue 
raiaed  is  whether  the  deed  is  true  and  valid, 
but  I  take  it  from  the  proceedings  in  the 
case  that  the  meaning  of  the  word  valid  in 
the  issue  was  much  the  same  as  that  of  the 
word  true.  If  upon  the  statements  in  the 
case  it  was  clear  that  any  question  of  Maho- 
medan law  arose  upon  it,  of  course  I  should 
have  been  perfectly  willing  to  have  that 
point  tried,  but  it  does  not  appear  that  the 
parties  either  in  the  lower  Courts  or  in  this 
Court  raised  any  question  of  Mahomedan 
law,  nor  does  it  appear  to  me  that  any  such 
question  arose. 

Under  thedd  circum^iances,  I  think  that 
this  application  for  review  must  be  rejected. 


The  20th  September  1871. 

Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 
Mitter,  Judges, 

Ziimitation  —  Bxaontioq— Section    20 
Act  XZV  of  1B59. 

Case  No.  215  of  1871. 

Miscellaneus  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Chittagong, 
dated  the  14M  April  1871,  reversing  a 
decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  9th  February 
1871. 

Nittyanund  Koondoo  (Decree-holder) 
Appellant, 

versus 

Nugendro  Chunder  Ghose  and  another 
(Judgment*debtors)  Respondents. 

Mr.  Woodroffe  and  Baboos  Chunder  Ma* 
dhub  Ghose  and  Auhhil  Chunder  Sein  for 
Appellant. 

Baboos  Unnoda  Pershad  Banerjee,  Mohesh 
Chunder  Chowdhry,  and  Bhyrub  Chunder 
Banerjee  for  Respondents. 

Appeals  agfliast  orders  of  the  Coart  cbtrffed  with  tbe 
execatioQ  of  a  decree,  having  the  effect  of  restraining 
execntion  or  stopping  further  proceedings,  are  proceed- 
ings coming  within  tne  terms  of  Section  2D  Act  XI V  of 
1^9. 

Phear,  J. — Thb  proceedings  that  have 
been  brought  under  our  notice  in  this  appeal 
certainly  seem  to  us  to  reflect  but  little  cre- 
dit upon  the  Courts  of  Chi ttagoug.  It  is 
beyond  question  that  the  plaintiff  ob- 
tained a  decree  under  which  the  judgment- 
debtor  became  liable  to  pay  such  an  amount 
by  wny  of  wassilat  as  might  be  subsequently 
assessed.  This  decree  was  passed  just  four 
and  thirty  years  ago.  During  the  whole 
of  this  period,  the  original  jndgment-creditor 
or  his  representatives  have  continually  been 
seeking  to  obtain  further  execution  of  the 
decree  in  the  shape  of  assessment  of  wassi- 
lat directed  to  be  made,  and  have  as  conti- 
nually been  foiled  by  the  judgment-debtor, 
so  that  up  to  this  moment  no  steps  have  in 
fact  been  taken  by  the  Court  towards  effect- 
ing the  assessment  of  damages  under  its  own 
decree. 

The  Lower  Appellate  Court  speaks  of 
these  series  of  steps  as  so  much  harassing 
litigation  proseQUt^d  by  the  judgmeQi-creditof 
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a^aio^t  thd  jucigmQnt-debtor*  Iti^cooceiv- 
able  that  this^  mny  be«o,  bdt  certainly  at 
first  sight  it  presented  itself  to  us  rather 
as  the  natural  endeavor  of  a  person,  who 
was  entitled  under  a .  decree  of  Coart  ta 
compensation  for  the  prevloiLS  loss  of  his 
property,  to  get  that  compensation  assessed 
and  paid  to  him.  Howevery  at  any  rnte, 
the  question  which  is  before  us  on  this  spe* 
cial  appeal  for  dfci^ioa  is  u^ovf  enough. 

,Has  there  been  at  any  time  In  tb«  course 
of  these  proceedings  au«h  a  gap  qf  tim^  in 
which  the  judgraent^d'editof  haf  niada  do 
hon&Jide  effort  to  obtain  the  fuU  fruition  pf 
hid  decree,  as  coasts  further  execntioi^  pf 
the  decree  to  be  barred  by  operation  pf 
Section  20  Act  Xiy  of  J859  ? 

The  only  period  wbieh  the  respondent 
can  point  to  as  sufficient  for  this  purpose  is 
a  period  of  time  occupied  by  Jumoona  in 
appealing  first  to  the  Lower  Appellate 
Court  and  ihen  to  tl^e  High  Court  agftinst 
certain  orders  of  the  Court  charged  with 
the  execution  of  the  decree,  wkic^  she  ^nd 
every  body  at  the  time  certairilj  cousidered 
had  the  effect  of  restraining  her  execution 
if  not  of  Btoppipg  her  fuftther  prof  endings 
altogether.  It  i^ppears  that  aftpr  ahe  com- 
menced these  steps  of  appeal,  the  Ja4ge 
who  sat  in  the  Lower  Appellate  Court  ex- 
preaeed  RQ  opinion  that  the  orders  appealed 
against  drd  not  ftffsct  Jamopna's  right  to 
proceed  in  execution  of  the  deoree.  Neveiv 
theless,  the  expression  of  that  opinion  was 
not  a  decision,  which  could  have  any  efiect 
80  between  the  parties  in  modifying  those 
orders  or  restricting  their  opemtion.  It  has* 
however^  furnished  the  ground  upo^  which 
the  Lo^wer  Appellate  Court  in  the  judgo^ent 
before  us  has  come  to  the  conclusion  that  Um 
period  occupied  by  Jumoona  in  theae  appeal 
proceedings  was  so  much  lost  time,  that  she 
need  not  have  taken  them,  and  that  she  and 
her  present  repreaentatiyes  must  hear  t)b^ 
consequence  of  ,eo  much  valuabLs  t)me  hf^v* 
log  been  thrown  away. 

It  appears  to  us  thi^t  in  this  the  Lower 
Appellate  Court  is  wrong.  We  ihiufc  th^t 
Jumoona  had  ample  justificatioq  for  ende^k- 
Touring  to  get  rid  of  these  original  or4erQ9 
and  we  have  no  doubt  at  all  that  she 
was  perfectly  earnest  in  all  that  she 
did  for  this  purpose,  and  that  she  waa  iO| 
truth  actuated  by  a  sincer^desire  throughout 
to  keep  'the  decree  ia  foroe  and  to  get  the 
hfiuttfitof  it.  So  that,  all  these  proceedinge 
Oi^gki  t»-€0«ft|iu  |idr  %ory  becausq  it  seevis 


to  us  they  were  strictly  proceedings  coming 
within  the  terms  of  Section  20  A<^.  XtV  St 
1859.  That  being  so,  quite  irrespective  of 
the  meriis  between  the  (wo  cootenaipg  par« 
ties,  the  Judge  was  wrong  in  sa^it^g  tli#t 
further  execution  of  the  decree,  i|i,  barred* 
His  judgment  will,  therefore,  be  reverse^ 
and  the  case  must  be  retiiap4e4  tp  him  for 
trial  upon  the  merits.  We  rpserye  t|ie  ^t^ef* 
tion  of  cppts  of  this  appeal^ 


^m    ^niM 


The  aSrdlilavMnber  \Blh 

Prettnt ; 

The  Hon1)le  Sir  Richard  Ooneb,  JTl,,  ChUf 
JusHo9,  and  ttie  Hon^le  Dwarkaoatk, 
Mitter,  Jud^. 

Ottttstraotlon^DMd  ^  gilt-*  AypMt 

Caw  ^9f  m  pjf  mi, 

/Special  Appeal  from  a  deeision  passed  if 
the  AddiHonal  Jud^e  of  Nnddea^  d^d 

'ike  ind  February  1871,  affirming  a 
decision  of  the  Subordinate  Judge  ofAa^ 
District,  dated  thfi  ^\st  AuffMst  1870. 

^aleeDoM  fioy    and   others   (DeAMdatd) 
AppcUams^ 

tsrsiu 

Ehirodfr  Soondoree  Debia    (Plaintiff)   A- 
spondent. 

Baboo  Breenaih  Doss  for  AppeHaats. 
Baboo  Tarucknath  Dutt  for  Bespondent. 

Where  from  the  whole  tenor  of  a  deed  Of  gift  i^ 
appeared  t\ml  the  real  mtention  of  the  donor  wu  to 
P«98  aU  her  property,  qnalifyiag  wonds  med  ia  tks 
deed  were  held  not  to  control  its  opec«tton. 

A  fiodiaip  of  a  Court  of  ilret  inetJUMe  aot  tpfeiM 
ag^last  quiQot  be  iuterleiied  wUh  w  ^ppepd* 

Conchy  C.  J.— We  think  the  document 
must  be  taken  as  passing  the  whole  of  \Jm 
property  w  hich  Mussamut  Ashrofoonlesn  bad, 
including  ftlie  pumee  talooks,  although  thef 
were  acqu  ired  previously  to  the  giftbyhct 
husband  to  her  of  the  zemindaree.  T^o 
document,  we  think,  shews  very  clwrh  ai 
intention  'on  her  part  to  dispose  of  the  wiiojo 
of  her  prr  )perty.  It  states  that  she  is  alK>vt 
to  make  a  pilgrimage  to  Mecca,  and  ^ei 
that  as  a  reason  for  her  making  over  lli6 
prooerty  to. her  adopted  spn  ;  and  itia.  sot 
probable  that  under  sndi  circqmstaotefriiie 
wPuW  iQT  jcrve  to  herself   these  putmt  !*• 
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)<IoJl8.    Of  oourse»  aUhougb  U  mlglit  have 

b«N9  lji«^  iotenliw  of  the  ladj  to  part  witk 

tlH^  mbold  of  Iter  p?opejrty^  and  make  ib  over 

t^Bai^r  Ali»  atill  if  th«  documeot  it9elf  did 

nf4    GiOAtAiR    words    saffideBt    to    paes  tlta 

¥^M>le  of  die  nvoperty,  tlie   iatention   would 

Ji9^  ^  cavrwd.    Bai  tkia  doeomtint   apfears 

tQ^  QOMAain  wor4fl  qi^te  auffioieafc  to  pass  all 

tX^  aba  iktsaaeeedi  ^  aad  it,  may  w«ll  be  ibat 

ihifia  tw«  putmeti  taloaki  aret  nat  Darned  ta 

i^U(Ii^«ai»ai   wi^    aa.  tte   oiber   |9tf(iie0 

<4J^aA*  w«w  naawd,  beoaata  thejp  were  paH 

o(  U»a  aMmiodaree  of  wbioh  sbe  waa  barself 

ilii|9i  proptktor^.  baiting    obtained  ife  from  ber 

kii4lM«i<«.    Welhiak-Wft  BbouJd  be>  looking 

av  IbQ  dooamani   too  partiieukrly  if  we  con- 

8]4«|e4.  Ikati    beowuBe    tke  putnea^  $aloaA» 

yfWi$  aoil  la^tiioaad  ia  ifc,  it  waa  not  the  ia-. 

t^nlMP  9f  Ike  la^f  t>bat  they  aboold  pass^ 

ifbm    ?ie    MO  othei  parts  of  the  dooument 

expiTQsai  «*  iatentioo  that  tka  whole  of  Imt- 

pipa#«Ptj  ahaqldi  go  t^  kef  adopted  sml    We 

naMU  l/(>9k  al  the    wbalei  of  the  inatniraeat^ 

a^iirCflipMl^iiiMg  il,  we    matt  nat    be    too 

ejgAiffi,  but  oqa/^  infer  ftooa  tke  whole  tawir 

cuC  Ib^-  inatnmeot^    what  the  iW  iotantaoui 

(Mf  th^lndj'  waa^  that  iato  Bay».  whelhet  ahe 

meant  to  place  in  the  handa  of  hev  i^aptai 

aoa,  tbe  wbolo  of  ber    propertj,    she  barag 

iUiMiit  to  maHe  a  pilgrimage  to  Meoca* 

If  tlieo  the  whole  of  the  properif  paaatd 
to  Baker  Alf,  tbeonty  qtiestioD  is,  whether 
the  mortgage  whieh  he  mo^e  waa  8n£9cient 
to  paaei  tihia  pro^^rty  to  the  deHendant^  tbe 
p^eaejat  appellant.  The  mortgage^  if  it  oon- 
t^iaed  woixU  safficient  to  pass  tbia  property, 
would  not  be  qualified  by  any  statemeo/t  that 
the  property  h^d  come  to  ber  from  ber  hus- 
band. That  would  not  be  sufficient  to 
<;ontrol  its,  operatiou,  and  then  there  is  to  our 
minds  a  material  circumstance  that  she  was 
a  party  to  this  mortgage  in  this  way,  that 
ahe  entered  into  a  covenant  to  pay  the 
mortgage  money  if  Baker  Afi  should  fail 
to  do  so,  and  if  the  property  was  not  suf- 
ftcH^nt  for  the  purposa.  Moreev-er,  there 
is  a  recital  fn  the  covenant  which  whs  exe- 
eated  on  the  same  day  as  the  gift,  lOib 
AseNrl^^BS,  that- she  hud  no  right  or  pos- 
seaaioQ  in  the  proper ty«  Now  a  statement 
|)f  her  tkM  aUe  had^  no  right  or  possession 
yi  tke  property  t)ot  only  shews  that  at  that 
time  abe  did  not  consider  that  she  was  re- 
taining the  puifiee  tulooks,  but  it  amounts 
to  a  representation  to  tlie  mortgagee  by  her 
and  by  Baker  Ali,  that  the  entire  interest 
in  tbe  property  had  beoome  vested  in  him, 
Bfj4  tl^atUe  waa  (^ompeieu^  to  moitgage  it ; 


the  mortgage  the  entire  iotereat  ia>  the  pro-  " 
party,  not  reaervieg  thaaa  two  putH€9  Uh 

The  fair  construction  of  these  docamentir 
is,  that  the  whole  of  the  property  paasedi^ 
in  the  first  instance,  to  Baker  AH,  and  tfaen, 
frodoa  kim  to  the  mortgagee  ;>  and  if  tkat»  ia 
the  fair  meaoisg  of  .the  doonmeivta,  oo'  Btote-< 
meat  of  the  nature  alluded  to  couM  eontrolr 
their  operation. 

It  ia  quite  possible  that,  in  order  to  get 
something;  q9(i  of  tbe  handa  e^  the  mortgagee, 
acta  may  have  been  done  which  Would  give 
the  appearance  of  her  hanng  had  poaaeaaion 
oi  tXxQ  putnee  talooka.  It  is  juat  possible, 
allhoagh.  W0  do  not  say  thai  it  iaaoy  liutit^^ 
is  possible  that  the  judgment  of  the  High 
Court  in  the  other  case  may  have  suggested 
soma  ef  tha  ev^dttaca  wbteli  basbvettadk 
duced  in  this  case.  But  the  document  upon 
which  the  Judge  has  placed  reliance,  rt«.,  the 
acknowledgment  by  Baker  All,  appears  to 
be  of  a  suspicious  character.  It  has  been 
fomtd  by  the  fit*8&  Court  net  to  be  a  gjBntntre 
I  doeumeat.  It  f^ts  in  remarkably,  no  doifbt, 
'  with  tke  eireomstaireee  of  the  case,  in  c^ne 
view,  Darnel j^  ^^iiiht ptttnee tulaaks  rrtz^ 
excepted  ost  of  the  gift  ta  B^ker  AFf,  gbd 
80  it  would  if  it  were  not  a  genuine  docuA 
ment.  We  do  not  think  that  the  Judge  wad 
juatified  in  eomiag  to  the  conclusion  that 
he  did  that  that  was  a  genuine  instrument. 
He  seems  upon  not  a  serious  consideration 
of  that,  qnestton  to  ha\ie  held  tkattbe  in* 
strument  waa  genuma*  He  seems  to  have 
assumed  that  the  circumstances  of  the  case 
were  of  a  particular  nature,  and  then  td 
have  aeme  to  the  coneluaion  that  thia  wiNI 
a  genuine  instrument,  because  it  fitted  in 
with  those  circumstances.  But  if  the  cir- 
eaassfaneea  were  of  a  dfflfetent  nature,  and 
it  seems  to  us  they  were,  then  it  wouAd  not 
fi<(  ia  with  ihoaei  cireomstavoea  at  all,  aod 
tbe  anspieion  that  it  ia  not  genuine  wou]4 
be  increaaed. 

There  doea  not  aeem  to  haxre  been  aoijf 
appeal  against  the  finding  of  thei  first  Geurt 
that  this  was  not  a  genuine  ioacrument  ;,aiMl 
without  the  point  being  raised  before' him  btt 
the  appellant,  the  Judge  had  no  right  to  find 
ta  the  contrary.  We  do  not  think  we 
oughtt  to  pay  any  regard  to  his  deeiaroB,  aitd 
we  certainly  abouLd  feel  ouraelvee  at  liberty; 
when  tbe  Judge  chose  to  differ  from  tbe  fit^t 
Comrt  without  any  ground  of  appeal^  being 
takeni  ou  that  point,  to  see  what  tlm^  citw 
Qiua<8(AaQes  were,  and  how  farwa  otrgtifto 
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We  think  upon  the  constraction  of  tlioae 
docaments  (and  the  case  to  our  minds  de- 
pends upon  that)  that  the  mortgagee  was  en- 
titled to  succeed,  and  that  the  decree  which 
bas  been  made  in  favor  of  the  plaintiff  can- 
not be  allowed  to  stand. 

r 

The  decree  of  the  Lower  Appellate  Court 
must  be  reversed^  and  the  suit  dismissed 
vith  costs. 


The  27th  November  187L 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges, 

Mesne  FrofltA—Deoree  (for  more  than 
daimO 

Case  No.  213  of  1871. 

iliseellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Jessore,  dated 
the  5lh  Mag  1871,  affirming  an  order  of 
the  Sudder  Moonsiff  of  that  District, 
dated  the  7th  November  1870. 

Pearee     Soonduree     Dossee    and    another 
(Judgment-debtors)  Appellants, 

versus 

Eshan   Chunder  Bose   and  others  (Decree- 
holders)   Respondents, 

Baboo  Bungshee  Dhui  Sein  for  Appellants. 

Baboo   Bhowanee  Churn  Dutt  for  Respon- 
dents. 

A  deeree  for  wassilat  for  a  larger  sum  than  that  men- 
tioned in  the  plaint  was  upheld  id  appeal,  on  the  ground 
that  thA  plaint  did  not  profess  to  do  more  than 
give  the  approximate  value  of  the  produce  of  the  land 
and  that  the  sum  decreed  had  been  found  due  after 
two  careful  local  investigations. 

Glover,  J.— The  judgment-debtor  is  ap- 
pellant in  this  case.  His  ground  of  appeal 
is  that  the  Court  below  has  assessed  was- 
Bilat  at  a  higher  rate  than  that  claimed  by 
the  decree-holder  in  his  plaint. 

As  a  matter  of  fact,  the  sum  decreed 
(1»780  rupees)  is  larger  than  that  mentioned 
in  the  plaint,  but  then  the  plaint  did  not 
profess  .to  do  more  than  give  the  approxi- 
mate value  of  the  produce  of  the  laud,  the 
plaintiff  having  been  ousted  from  it  for 
something  more  than  seven  years*  The  word 
used  ia  the  plitint  ia  ^^*ilRcf. 


We  have  been  referred  to  the  case  of 
Goroo  Doss  Roy  against  Bungshee  Dhar 
Sein,  to  be  found  in  XV  Weekly  Reporter, 
page  62f  and  likewise  to  the  case  of  Kar6o 
Lall  Thakoor  against  Mr.  Forbes,  reported 
in  VII  Weekly  Reporter,  page  140;  bat 
neither  of  these  cases  appear  to  us  to  apply. 
The  first  viras  a  peculiar  case.  Though  a 
very  small  amount  of  wassilat  had  been 
claimed  by  the  plaintiff,  the  amount  de- 
creed was  four-fold,  and  the  learned  Judges 
considered  that  under  the  circumstances  that 
savoured  of  extravagance.  In  the  other 
case,  the  plaintiff  had  specially  fixed  the 
rate  he  demanded  on  each  beegah  of  land, 
and  the  Court  held  that  he  was  bound  by 
his  own  assessment.  If  the  plaintiff  in  this 
case  had  stated  that  so  much  produce  had 
been  collected  from  such  a  quantity  of  land, 
and  that  he  claimed  at  a  certain  specified 
rate  per  beegah,  he  probably  would  have 
been  bound  by  his  assessment ;  but  he  only 
gives  the  approximate  value  of  the  whole 
produce  in  a  lump,  and  the  result  of  two 
local  investigations  carried  out,  as  the  Judge 
remarks,  with  great  carefulness,  shows  that 
the  proper  amount  due  to  the  decree-holder 
was  1,780  rupees. 

We  may  remark  in  conclusion  that  this 
objection  was  not  taken  before  the  Judge  of 
the  Lower  Appellate  Court,  and  we  might 
very  properly  have  declined  to  entertain 
it  at  this  stage  of  the  case. 

The  appeal  is  dismissed   with  costs. 

Mitter,  J, — I  am  of  the  same  opinion.  I 
do  not  think  that  the  appellant  is  entitled 
to  ask  us  to  look  behind  the  decree,  and  as 
the  decree  does  not  limit  the  amount  of 
wassilat  to  be  awarded,  the  objection  based 
upon  the  amount  claimed  in  the  plaint  must 
necessarily  fail. 

The  27th  November   1871. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,   Judges 

Privy  Coanoil— Xnterest-^Ooftts. 

Case  No.  248  of  1871. 
Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Jessore,  dated 
the  \9th  May  1871. 

Maharanee  Brojo  Soonduree  Debia  (Decree* 
holder)  Appellant^ 

versus 

Anund  Moyee  Debia  and  another  (Jadg« 

ment-debtors)  Bespond^ntSi 
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Boboo  Kohesh  Chunder  Chowdhry  for  Ap- 
pellant. 

Bahoo  Nil  Madhub  Bote  for  RespondentB. 

Interest  cannot  be  allowed  upon  costs  when  the  decree 
of  the  Frivy  Council  is  silent  on  the  subject. 

Where  only  one  defendant  appeals  successfully  to  the 
Privy  Gowicu  and  obtains  his  costs,  his  co-defendants 
who  did  not  appeal  are  not  entitled  to  their  costs. 

Glover,  J. — Two  questions  are  raised  in 
this  appeal.  The  first  is  that  interest  ought 
to  have  been  allowed  to  the  successful  ap- 
pellant in  the  Privy  Council  upon  the  costs 
awarded  to  him  ;  and  secondly  that  he  ought 
to  recover  the  costs  of  the  other  defendants 
in  the  suit,  although  he  was  the  only  party 
appealing. 

On  the  first  point,  there  can  be  no  doubt. 
This  Court  is  now  executing  the  decree  of 
the  Privy  Council.  That  decree  makes  no 
mention  of  interest  to  be  allowed  on  the 
costs,  and  we  cannot  supplement  it  by  the 
addition  prayed  for.  The  point  has  been 
ruled  in  the  case  of  Modhoo  Soodun  Lall,  re- 
ported in  VI  Weekly  Reporter,  Full  Bench 
Balings,  page  109. 

In  regard  to  the  second  point,  it  appears  that 
the  decree-holder  was  the  only  defendant  who 
preferred  an  appeal  to  the  Privy  Council, 
aud  the  decree  of  that  tribunal  gave  him 
alone  costs.  As  the  other  parties  did  not 
choose  to  join  him  in  the  appeal,  they  cannot 
be  allowed  to  get  costs  from  the  plaintiffs. 

It  appears  from  the  petition  of  special 
appeal  that  the  original  co-defendants  have 
sold  their  interest  to  the  present  decree- 
holder,  but  that  would  make  no  difference. 
We  cannot  go  beyond  the  words  of  the  Privy 
CooQcil's  decree. 

The  appeal  is  dismissed  with  costs. 


The  27th  November  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanatli 
Mitter,  Judges. 

8Mtlon209  Act  VZXZ  of  1859— Set-off 
of  Deerees— Act  X  of  1859. 

CaseNo.  2i8of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Backergunge, 


dated  the  29th  April  1871,  reversing  an 
order  of  the  Moonsiff  of  Patnakhalee^ 
dated  the  9th  June  1871. 

Ignatius  Peter  D'Silva  (Judgment-debtor) 
Appellant^ 

versus 

Ameer  Shaha  (Decree-holder)  Respondent. 

Baboo  Doorga  Mohun  Doss  for  Appellant. 

Baboo  Umerendronath  Chatierjee  for  Re* 
spondent. 

A  decree  of  one  Court  cannot  be  set  off,  nnder  Section 
209  of  the  Code  of  Civil  Procedare,  against  a  decree  of 
another  Court. 

Qucere,  Whether  the  provisions  of  that  Section  are 
applicable  to  decrees  passed  under  Act  X  of  1859. 

Mitter,  J. — We  are  of  opinion  that  this  ap- 
peal ought  to  be  dismissed  with  costs.  The 
first  objection  taken  by  the  appellant  is  that 
the  Judge  had  no  jurisdiction  to  entertain 
an  appeal  from  an  order  passed  by  the  Moon- 
siff under  the  provisions  of  Section  208  of 
the  Code  of  Civil  Procedure.  On  referring, 
to  the  Moonsiff^s  decision,  however,  we  find 
that  the  order  was  passed,  not  under  Section 
208,  but  under  Section  209  of  the  Code,  and 
the  objection  taken  by  the  appellant,  there- 
fore, falls  to  the  ground. 

The  second  objection  raised  is,  that  the 
appellant  is  entitled  to  set  off  certain  de- 
crees obtained  by  him  from  the  Revenue 
Court  under  Act  X  of  1859  against  the  de- 
cree which  is  now  sought  to  be  executed  by 
the  respondent  under  the  provisions  of  Sec- 
tion 209. 

We  find,  however,  that  the  decrees  obtain- 
ed by  the  appellant  were  not  passed  by  the 
Court  which  passed  the  decree  which  the 
respondent  is  seeking  to  execute,  and  which 
is  now  executing  it ;  and  the  provisions  of 
Section  209  are  therefore  inapplicable. 

It  seems  also  extremely  doubtful  whether 
those  provisions  could  be  applied  to  decrees 
passed  under  Act  X  of  1869,  but  we  do  not 
wish  to  rest  our  judgment  upon  this  point. 

The  appeal  is  dismissed  with  costs. 


Digitized  by 


Google 


^^»w 


CifH 


THfe  'VfKKKU  lUSPOHT&ftt 


Rulik^         [Vcl 


The  27th  November  1871. 
Present: 

^Tho  H^n'Ua  R  A.  Giotet  and  Dwarkanatli 
Milteri  Judges. 

Znterest— Decretal  money. 

Case  No.  283  of  1871. 

Mitcellaneous  Appeal  from  an  order  passed 
hy  the  6uh6i^diwBite  Judge  of  Mootsheda- 
bad,  dated  the  25th   August  1871. 

Ealee  Daas  Ohose  (Judgment-debtor)  Appel- 
lant^ 

vertns 

Puran  KoomareeBibee  (Decree-holder) 
Respondent. 

Baboo  Rajendronath  Bose  for  Appellant. 

Buboe  Kaiee  Kishen  SAn  for  Keapondent. 

Whftfatr  ioteiMi  on  decretal  mone3r  i«  pAyable  up  to 
ike  date  tbat  it  Wis  depoeiled  in  Conrt  by  the  Jndgtnent- 
Oebtxir  or  up  to  iib&  date  on  >»rhlch  the  decree-holder  ap- 
plied to  061  it  ftom  'the  Court,  will  depend  on  whether 
the  detfroe-holder  bad  any  notice  of  the  money  being  so 
depedfeAd  to  his  ttedit 

Glover^  J.^hs  Uas  caire  the  decreewholder 
claima  to  have  intereat  on  his  decretal  money 
up  to  the  date  on  which  he  applied  to  get 
tlmt  money  from  the  Civil  Court  in  which  it 
bad  been  daposited  by  the  jndgment^debtor  ; 
and  the  jndgaBent-debtor  claims  to  pay  in- 
terest only  up  to  the  dale  on  which  he  made 
the  deposit.  The  question  is  whether  the 
dccree-hoidef  had  any  notice  of  the  money 
being  so  deposited  to  his  credit.  He  ^es  not 
put  in  any  verified  statement  to  the  effect  that 
Im  did  not  know  ^  if,  and  we  find  that  at  the 
tieae  the  deposit  was  made  tho  decree^hoJder 
was  engaged  in  execution  proceedings  against 
the  Judgment-debtor,  and  hud  proceeded  to 
Atikeli  his  property^  His  Vakeel  was  In  at- 
tendance In  the  Civil  Court,  and,  it  may  fdlrly 
be  presumed,  had  notice  of  the  deposit  being 
made.  Under  these  circumstances,  the 
decree-holder,  We  think,  is  not  entitled  to  iu- 
-tenrst  for  any  period  subsequent  to  the  date 
on  whieh  tiie  deposit  was  made  by  the  judg- 
ment-debtor.  The  order  of  the  lower  Court, 
therefore^  ia  reversed  with  costs.  1 


The  28th  November  1871. 

Present  9 

The  Hon*bleB[.  V.  Bayley  and  W.  Aiaelia, 
Judges. 

Bindoo  Ziaw  <-  QKarrlag^^  Aaeee 
BiDallO  — TatltbkA^thtst««U 

Application  for  Reijietd  ofJudgmeni  piut* 
ed  by  the  Hon^hle  Justitts  H,  V.  Betyt^ 
and  ff.  Ainslie,  on  the  29fh  June  Wl, 
iVi  Special  Appeal  No.  284  of  l8?l. 

Bis  too  Pershad  Burral  (Defendant) 
Petitioner^ 

versus 

Badha  Soottdur  Nath  (PMniiff)  Opimte 
Partg. 

Mr.    Piffbird   tthd   Saboo  hsMt  (JShgnA^ 
Chuckerbutty  for  i^etttlOtteir. 

No  one  for  Opposite  Pertj. 

The  qnestion  whether  tbeceremony  of  iZ^sass  Aiiai* 
Was  a  part  of  the  marriaiB^  ceremony  daring  the  oo«« 
tinoaaee  of  which  gifts  tn  the  bride  come  nride^  die  d/^ 
nominadon  6f  TmAuka,  was  hoM  im  this  ««m  io  deuM^ 
on  the  custom  of  the  district  in  the  easte  to  whieh  tke 
parties  belonged, 

Mnslie^  «/;— THt  q(ieiHion  raised  III  tlih 
application  for  revkw  of  judgment  k  wfio« 
ther  a  pertain  cei^eaaoby  describe  us  *'  Btson 
Bibaho"  ia  rightly  to  be  taken  aa  p«rl  of 
that  marriage  ceremony,  during  Ihe  ooetl-' 
nuance  of  which  gifts  to  the  bride  come  un- 
der the  denotaination  Of**  Yafituia.** 

It  has  been  contended  by  the  learned 
Counsel  for  the  petitioner  that  the  marriage 
rights  conclude  with  the  prestration  of  the 
bride  "  Abhioad  "  (see  Dyakrama  Songraha 
II,  2-3),  and  that  tke  sub^act  of  this  review 
being  given  on  the  occasion  of  the  **  Basee 
Bibaho  "  must  be  estMudted  from  the  Tea* 
tuka."  Beferriog  to  Dya  Bhaj^a,  Chapter 
IV,  Section  2,  Verses  14  and  28,  it  appears 
that  the  nuptial  presenta  are  ilmiHsd  to  aaeft 
as  are  given  while  the  ts^Hs^  odiremony 
lasts,  having  been  commenced  but  not  finish- 
ed, and  froni  Verses  4  and  5,  Sdotion  1,  it 
appears  that  such  nuptial  presents  ar^  dis- 
tinetfiromeriftttlDflmbtidal  t>r6CMt61i.  Hie 
articfea  MentioiiM  Itt  Ui6  Iblt  ttlatkdd  t  |o 
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t^  %h^  bttsbAod  if  ih%  RaseeBibaho  isiacUd* 
ed  in  ihe  marriage  cerei»oaief  and  ttot  otfaer* 
wue.  We  think  that  the  point  cannot  be 
aaiiaAkctdrilj  determined  except  by  remand- 
ing the  enU  for  enquiry  into  the  custom  ot 
the  district  In  the  caste  to  which  the  purties 
bdong.  If  the  Rflsee  Bibaho  be  foond  to  be 
cnstotdarity  treated  as  a  material  portion  of 
the  marriage  ceremonies^  so  that  gifls  made 
at  this  particnlar  time  are  by  custom  treated 
as  part  of  the  gifts  before  the  nuptial  fire, 
the  husband  will  succeed  to  the  disputed 
property  la  Hst  < 

Costo  «f  the  review  to  follow  the  lesvU. 


The  ISth  December  1871. 

Ptesent  : 

the  Bbn'ble  F.  A.  Glover  and  Dwarkonaih 
Mitter,  Judges. 

^tolsditftloii— Salt  for  legacy ^ 

Case  No.  820of  187U 

f^eui  Appeal  from  a  decision  passed  b^ 
$U  Qjghiaiinp  Jmtge  of  Hoanhedabmd^ 
daud  the  12 th  June  Wlf  retfetiing  a 
iesMemnf  th^  Suddet  Ummnff  of  Hal 
Bis^^  defied  ilte.29a  Febraary  1871. 

Av&ooCosh.  Hose    Cpe^^QQ^^^i^O    Appeltanty 

versus 

Ifare^  GbttPQ  Nag,  (PMatiff)!  Bespondem. 
JBtUk)0'  Steenath  Doss  for  Appellant. 

Badaa  X'alte  dtoXun  Doss  for  Respondent, 

A  suit  tor  a  legacy  mast  be  Broaght,  not  within  the 
jorisdicdoo  where  the  legatee  reaides,  bat  within  the 
jotitdiction  where  the  heir  resides. 

GToveKJ* — Thb  question  involved  in  tliia 
SM^cial  appeal  is  one  of  jurisdiction.  Kala 
($aiid  Bote  devised  by  a  nuncupatory  will 
TOO  ropeet^  a  year  to  his  married  daughter 
who  resided  at  Berhampore*  £ulii  Chand'a 
son  anj  heir,  the  defendauir  AshootoeU  Bose 
Ca  half  brot&er  of  the  plaintlfi),  refused  to 
isy.  (bo  legacj  aDegpg  that  bia  faUier's  ^t 


wishes  had  been  niscoDstroed.  The  defen- 
dant lives  wttlun  the  juriBdiotion  of  th^ 
Hurhurparah  MoonsiV. 

The  suit  was  brought  by  the  plaintiff  in 
the  Berhampore  Moonsiff's  Court,  on  which 
the  defendant  contended  that  the  jurisdic- 
tion lay  with  the  M<Mm»iff  of  Hurhurparah, 
the  residence  of  the  defendant  and  the  place 
where  the  cause  of  aoiioti  arose. 

Both  lower  Courts  decided,  that. the  Ber-. 
hampore'  ttooasiff  had  jufisdictloil — the 
Moonsiff  because  the  Will  wita  made  at  Ber- 
hampore, the  Judge  because  the  subject  matter 
was  aoaiogoiie  to  a  oontraei  for  delivery  of 
goods,  and  that  as  in  such  a. contract  the 
cause  of  action  would  arise  where  the  goods 
were  to  have  been  delivered,  so  in  this  case 
the  cause  of  action  arojBo  where  the  legacy 
money  ough(  Co  hare  been  pdtd,  tie.^  at  Rer- 
hampore* 

This  seems  lo  ot  to  bd  tie  proper  teat, 
viz,^  where  ought  the  money  to  have  been 
paid  9  at  the  plaintiflTa  or  the  defeodant'ff 
residence  ? 

If  a  legacy  is  to  be  eonsidered  precisely 
in  the  same  light  as  a  debt,  then  on  the 
principle  that  the  ffebtop  OOgbl  to^  $e0k  out 
the  creditor,  the  place  of  payment  would 
have  been  Berhampore,  and  the  Judge  be 
right ;  but  we  do  not  think  that  it.  can  be 
so  considered.  Debts  etand*  highei*  than 
legacies  and  are  paid  before  them  ;  the  latter 
are  no  doul^t  a  burtheti  on  th^  estate,  nYid  ntr 
heir  cannot  take  the  one  without  the  other, 
I  but  there  seems  no  reason  why  the  heir 
should  run  after  the  legatee,  or  bie  bowkt  to 
!  pay  him*  his  legaoy,  at  the  laUier'a  reaidenee» 
The  more  reasonable  course  would  be  for 
the  legatee  te  present  liiaiself  at  the  heir'a 
residenc^*-<in  tliia  case  the  residence  of  the 
testator — and  there  receive  the  money  due« 
The  plaintiff  seems  to  have  had  at  one  time 
the  same  views^  for  ahe  applied  for  her 
legacy  at  the  residence  of  the  defendant. 
We  do  not  see  any  analogy  between  a  case 
of  this  kind,  and  a  contract  for  goods  sold 
and  delivered.  And  moreover  such  analogy 
begs  the  whole  question  ;  in  a  contract  for 
goods  the  place  of  delivery  is  uodisputed  : 
if  that  were  so  in  this  case,  the  question  of 
jurisdiction  would  not  arise. 

Ou  the  whole,  we  are  o(  opinion  that  the 
legatee  was  bound  to  bring  her  snit  within 
the  jurisdiction  of  the  Moon^iffe^  in  which 
the  heir  lived,  and  that  the  Berhampore 
MoonsifiT  had  no  authority  to  ent^rtai^i  tbja 
M^it* 
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This  special  appeal  mast,  therefore,  be 
allowed,  aud  the  plaintiff's  salt  dismissed 
with  all  costs. 


The  13th  December  1871. 
Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges. 

Szeoatlon— Sleotlon^Kortgraffe. 

CaseNo.  246of  1871. 

JUiscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Moorsheda^ 
bad,  dated  the  28M  July  1871. 

Kalee  Dass  Ghose  (Decree-holder)  ^^pe//aii<, 

versus 

Lall  Mohan  Ghose  (Jodgment-debtor) 
Respondent. 

Mr.  Woodroffe  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for  Be- 
spondent. 

Where  a  creditor  saed  npoa  a  bond  and  got 
a  decree  decUring  his  debt  leviable  from  certain  landed 
lAroperty  on  which  the  bond  gave  him  a  mortgage  lien 
as  well  as  from  any  other  property  found  in  possession 
of  the  debtor,  but  having  elected  to  satisfy  his  mortgage 
lien  and  procared  the  tale  of  the  landed  property  sub- 
ject to  that  lien.  Held  that  he  was  bonnd  to  recoup 
himself  from  the  mortgaged  property,  and  that  he 
could  not  g«t  any  part  of  the  surplus  sale  proceeds  un- 
less it  were  shown  that  the  mortgaged  land  had  no  t  pro- 
dooed  enough  to  satisfy  his  cUim. 


GloveTy  J. — The  decree-holder^  Kalee 
Dass  Ghose,  sued  the  judgment-debtor  on 
tt  bond  dated  Bysack  9th,  1276,  and  got  a 
decree.  The  bond  was  specially  registered, 
bat  the  creditor  did  not  proceed  under  the 
special  law.  He  contented  himself  with 
bringing  a  citII  suit  and  eventually  he  got 
a  decree  declaring  the  debt  leviable  from 
certain  landed  property  on  which  the  bond 
gave  him  a  mortgage  lien— as  well  as  from 


any  other  property  that  might  be  found  ilk 
possession  of  the  debtor. 

The  decree  was  dated  February  ftSth^ 
1871,  but  before  Kalee  Dass  Ghose  obtained, 
it,  the  landed  property  mortgaged  by  the 
bond  was  sold  in  execution  of  two  Civil 
Court  decrees  Nos.  205  and  206,  obtained  by 
Mohessur  Dass.  This  sale  took  place  on  the 
20th  February  1871.  Whilst  it  was  pend-. 
ing,  Kalee  Dass  Ghose  objected  that  he  hsA 
a  lien  on  the  property  and  in  oonsequenoe^ 
the  sale  was  made  with  the  mortgagee's  rigbt^ 
reserved,  the  interest  that  passed  to  the  pur- 
chaser being  the  equity  of  redemption  only. 

The  property  was  sold  for  rupees  43,505, 
and  Mohessur  Dass's  claims  duly  satisfied 
therefrom.  The  balance  would  in  the  or- 
dinary course  of  things  have  been  handed 
over  to  the  debtor,  but  Kalee  Dass  again 
objected,  and  demanded  to  be  paid  the 
amount  of  his  decree  out  of  the  surpluf  salf • 
proceeds* 

The  Subordinate  Judge  refused  this,  hold* 
ing  that  the  judgment-creditor  having  sa- 
tisfied his  mortgage  lien  and  procured  the 
sale  of  his  debtor's  estate  subject  to  that  lien, 
was  bound  to  recoup  himself  from  the  mort- 
gaged property,  and  could  not  get  ai^.pa^r^ 
of  the  sale  proceeds,  unless  it  were  shewn 
that  the  mortgaged  .land  had  not  produoed 
enough  to  satisfy  his  claim. 

The  decree^holder  appeals,  urging  tiimtaa 
his  decree  gave  him  power  to  reoover  his 
money  from  any  part  of  the  debtor's  pro« 
perty,  he  could  give  up  his  mortg^e  liea 
and  come  upon  any  other  funds  belonging  to 
the  judgment-debtor. 

It  appears  to  us  that  the  decree-holder 
should  be  made  to  abide  by  his  election  ;  ha 
interfered  at  the  auction  sale  and  notified 
publicly  that  he  retained  his  lien  over  the  pro- 
perty. The  consequence  was  that  the  ^stat^ 
instead  of  being  sold  free  of  incumbrmnoe 
(and  it  is  not  contended  that  there  were 
any  other  liens  upon  it),  was  sold  subject  to  a 
debt  of  nearly  15,000  rupees.  And  it  can 
hardly  be  supposed  that  such  a  burthen  did 
not  considerably  reduce  the  price  bid.  There 
is  nothing  on  the  record  to  show  what  efifect 
Kalee  Dass's  notification  had  on  the  resnlt 
of  the  sale«  but  it  could  hardly  have  been 
other  than  disadvantageous. — And  then,  bor 
sides,  if  Kalee  Dass  be  now  allowed  to  give 
up  his  mortgage  lien  and  re-imburse  hiaaaelf 
from  the  sale  proceeds,  what  is  the  position 
of  the  auction  purchaser  ?    lie  bought  tho 
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righttand  interests  of  the  judgment-debtor — 
the  equity  of  redemption  that  is — but  if 
there  be  no  mortgage  on  the  estate  as  there 
woald  not  be  if  the  creditor  gave  up  his  lien, 
there  is  no  equity  of  rederaf  tion  Ufi  ;  and 
again  if  there  ba  no  mortgage,  the  property  is 
nnencumbered.  So  it  would  seem  that  the  auo* 
tion  porohaser  has  either  bought  nothing,  or 
ebe,  instead  of  the  equity  of  redemption,  has 
baaght  the  entire  proprietary  riglii  in  thees* 
tftte-**a  ris!;ht  that  was  never  put  up  to  sale 
stall.  And  so  with  the  debtor.  If  the 
nortgage  falls,  whioh  would  seen  to  be 
the  «ase  if  the  creditor  were  allowed  to 
satisfy  his  decree  from  the  sale  proceeds, 
how  is  he  to  get  bark  his  land  ?  must  he 
briag  a  suit  to  compel  the  creditor  mort- 
p:agee  to  re-assigti  the  mortgaged  interest  f 
It  seems  to  us  that,  if  the  decree-holdei' 
eeis  what  he  asks,  the  debtor  will,  after  hav- 
ing paid  the  entire  amount  of  the  bond,  be 
ifi  a  very  considerable  difficulty,  and  the 
auction  porcluiser  in  a  most  anomalous  and 
improper  position. 

The  case  of  Mirza  Futteh  AH  ver$ui 
Gregory,  VI  Weekly  Reporter,  13,  Mis- 
celUueous,  Is  very  much  in  point  and  sup- 
ports the  view  we  have  tnkeii  above. 

The  appeal  will  be  dismissed  with  costs* 


The  6tfa  September  1871. 

Present: 

The  Hon'ble  J.  P.  Norman,  Officinting  Chi^f 
Justice^  ami  the  Hou'ble  Dwarkanath 
Mi  iter.  Judge, 


Appeal  —  Section  11  Act  ZXXZX  of 
1861  — Section  223  Act  VXXZ  of 
1899— Beolaratorj  decree  —  Decree 
for  posftcftslott— Third  party. 

Case  No.  178  of  187U 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backergunge^  dated  the 
4/A  April  1871. 

Ameeroonnissa  Kbatoon    (Tliird  party) 
Appellant^ 

versus 

Abedoounissa  Khatoon    (Decree-holder) 
Respondent, 

Baboo  Doorga  Mohun  Doss  for  Appellant. 


Mr.  C.  Qregwry  and  Baboo  Kalee  Mokun 
Doss  for  Bespondent. 

A  f«iaale  pUintiff  •btiuna^  a  daeree  Sfainst  certain 
defendants,  declaring  certain  ekrarnamahs,  4^.,  void  a« 
against  her  husband  and  his  representatives.  After  his 
death,  she  proceeded  to  execute  the  decree  as  one  for 
possession,  and  obtiuned  a;i  order  nuder  8eotion  228 
Act  YIII  of  1869,  for  delivery  of  possession  of  property 
in  the  possession  of  a  tliird  party  as  being  a  person  claim- 
ing tmder  a  title  created  b;^  the  defendants  sabseqaently 
to  the  institution  of  the  suit.  The  third  party  appealed 
from  that  order.  Held,  that  this  was  not  a  case  in 
which  an  appeal  lay  under  Section  11  Act  XXIIl  of  1861, 
inasmuch  as  the  questions  raised  by  the  appeal  were  net 
questions  between  the  parties  to  the  suit. 

Senible, — A  decree  which  is  not  a  decree  for  possession, 
cannot,  under  Section  228,  be  executed  by  an  order  for 
delivery  of  possession  of  propert}^^  in  the  possession  of  g 
third  party  who  has  acquirea  a  title  subsequently  to  the 
institmtion  of  the  suit. 

Normam^   C.  J. — This    appeal   mnst  be 
dismissed   upon  the  preliminary  objection  of 
the  pleaders  for  the  respondent  that  no  ap* 
peal  lies  in  this  case.     The  facts  are  shortly 
these : — A  decree  having  been  obtained  by 
Abedoonnissa  Khatoon  and  others   against 
Abdool  Ali  and  otiiers,  by  which  it  was  de- 
clared that  certain  ekrarnamahs  and  Meeran 
pottahs,  dated  reapectively  the  29(h  Falgooa 
1269,  the  16th  Aughran  1268,  the  6th  Jeyt 
1264,  and  the   16th  Aughran  1264,  wpre  of 
no  effect,  and  void  as  against  Moulvie  Wahid 
Ali  in  his  life-time^  and  are  void  as  against 
his    lawful    represenrntives.      The  decrae- 
liolder,  Abedoonnissa  Khatoon,  after  the  death 
of  her  husband  Wahid  Ali,  proceeded  to  ex- 
ecute the  decree  as  a  decree  for  possession  ; 
and  finding  Ameeroniiissa  Khatoon,  the  wife 
of  Abdool  Muji<),  in  possession  of  a  certain 
Talook,  called  1989,  she  obtained  an  order  for 
execution  under  section  223  against  Ameer- 
ooniasa  Khatoon,  as  being  a  person  claiming 
under  a  title  created  by  the  defendants   in 
the  suit  subsequent  to  the  institution  of  the 
suit. 

The  Judge  of  Backergunge,  lAr.  Maclean* 
ordered  the  petitioner  Abedoonnissa  Khatoon 
to  be  put  in  possession  of  the  nine-sixteenths  of 
Khaspore  Talook,  as  specified  in  the  schedufe, 
by  removing  anybody  opposing  her  entry. 

Ameeroonnissa  has  attempted  to  appeal 
from  that  order,  and  has  objected  that  the 
property,  of  which  she  was  in  possession,  is 
not  the  property  described  and  included  in 
the  decree  ;  and  that  there  is  another  objec- 
tion patent  on  the  face  of  the  decree,-*-namely 
that  the  decree  of  the  Appellate  Court  is 
I  not  a  decree  for  possession  of  the  property. 
Whatever  may  be  the  fact  as  to  the  first 
point  which  the  appellant  has  attempted  to 
raise  on  this  appeal,  it  would  seem  plain  that 
a  decree  which  is  not  a  deerae  for  possession 
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cannot,  under  Section  223,  be  ezeented  by  afi 
order  for  delivery  of  possession  of  property 
in  the  possession  of  a  third  person,  who  has 
acquired  a  title  subsequent  to  the  institution 
of  the  suit. 

But  a  preliminary  objection  is  taken  to 
the  effect  that  this  is  a  cnse  in  which  there 
is  no  oppeal  under  Section  11  of  Act  XXIII 
of  1861,  and  in  fact  we  find  it  impossible  to 
say  that  the  questions  raised  by  the  nppeal 
are  questions  betweeu  the  parties  to  the  suit. 
They  are  in  truth  questions  between  the 
plaintiff  and  a  person  who  is  a  stranger  to  the 
suit,  to  the  prejudice  of  whose  title  the 
plaintiff  seeks  to  execute  her  decree. 

Under  these  circumstances  the  nppeal 
must  be  dismissed,  but  eacli  party  will  pay 
her  own  costs. 


The  13th  September  1871. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  Dwarkunnth 
Mitter,  Judge, 

Szecntion— Decrees  —  Set-off-  Juris- 
diction —  Transfer  from  Xtevenae 
Court— Section  3  Act  XXX  of  1870 


I.  C. 


Case  No.  193  of  1871. 


Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Twenty-four  Pergunnahs, 
dated  the  \Olh  March  1871,  reversing  an 
order  of  the  Second  Subordinate  Judge 
of  that  district^  dated  the  9th  December 
1870. 

Huro  Pershnd  Roy  Chowtlhry  (Decree- 
holder)   Appellant 

versus 

Fool  Kishoree  Dossee  (Judgment-debtor) 
Pespondent, 

Baboo  Bhowanee  Churn  Z)m/^  for  Appellant. 

Baboo  Khettemath  Hose  for  Res[>ondent. 

A  set-off  cannot  be  allowed  for  costs  not  actually 
awarded,  as  where  a  decree  of  the  High  Court  gave  the 
successful  appellant  costs  of  that  Court  and  of  the 
Lower  Appellate  Court  but  omitted  to  award  the  costs  of 
the  first  Court. 

A  decree  which  is  incapable  of  being  enforced  cannot 
be  set-off  a^inst  a  decree  which  is  alive. 

A  decree  in  which  no  actual  proceedings  were  pending 
in  the  Collector's  Court  at  Uie  commeacenieut  of  Act 


III  of  1870  B.  G.  (i  e.  whtfe  an  order  for 
had  been  issued,  but  the  attachment  came  to  an  ead) 
was  held  to  have  been  properly  transferred  to  Uie 
Civil  Court  nndor  Section  8  of  that  Act. 

Normauy  C.  J, — It  is  qnite  clear  that  the 
decision  of  the  Judge  must  be  set  aside  in 
this  case. 

This  was  a  suit  brought  by  one  Huro  Per- 
shad  Roy  Chowdhry  against  Fool  Kishoree 
Dossee  in  the  Collector's  Court  for  rent  The 
plaintiff  obtained  a  deci*ee,  and  was  executing 
that  decree  when,  on  the  7th  February  I860, 
the  defendant  claimed  to  set-off  the  oosts  in 
an  action  by  this  plaintiff  against  her  hus- 
band, Bishonath  Dey,  in  which  the  defend- 
ant's husband  had  succeeded  ;  and  on  tlie 
16th  March  an  order  was  passed  by  the 
Deputy  Collector  allowing  tlie  set-oiT  to  the 
extent  of  the  costs  awarded  to  Binhonatli  Dey 
by  liie  High  Court  and  the  Lower  Appel- 
late Court,  without  including  however  tlie 
costs  incurred  in  the  Deputy  Collector's 
Court.  Upon  these  proceedings,  a  balance 
was  struck  after  allowing  the  set-off,  showing 
Rs.  666-13  annas  to  be  due  to  the  plaintiff 
Huro  Pershad  Roy  Chowdhiy. 

In  1868,  the  plaintiff  attached  certain  pro- 
perty as  belonging  to  the  defendant  Fool 
Kishoree.  It  appears,  however,  that  a  chum 
having  been  put  in  by  a  third  party  to  that 
property,  the  claim  was  allowed,  and  the  pro- 
perty was  again  placed  under  attachment. 

After  the  passing  of  Act  III  of  1870,  the 
decree  was  transferred  from  the  Collector's 
Court  to  the  Civil  Court  for  execution  under 
the  provisions  of  the  3rd  Section  of  Act  III 
of  1870. 

Upon  the  plaintiff's  proceeding  to  execote' 
the  decree,  the  defendant  claimed  to  set-oflf 
the  costs  which  she  says  her  husband  was 
entitled  to  under  the  decree,  of  this  Court 
in  1 863, — costs  which  liad  not  been  allowed^ 
by  the  Deputy  Collector  when  the  question 
of  set-off  was  under  dit-cussion  in  1865. 

The  Subordinirte  Judge  of  the  24-Per- 
gunnahs,  Buboo  Moliendro  Nath  Bose,  dis-' 
allowed  the  defendant's  claim.  From  that 
decision,  there  was  an  appeal  to  the  Judge. 
The  Judge  says  :  "  As  the  costs  of  the 
"  Court  of  firt^t  instance  are  recoverable  by 
"  Bishonath  (that  is  the  defendant's  deceased 
"  husband)  the  nmount  must  bt*  ascertaine*!. 
"  It  seems  that,  the  Collectorate  Amiali  did 
**  not  write  out  decrees,  and  therefore  the 
''  costs  are  not  shown  ;  but  Bishonatir^ 
"  claim  cannot  be  disallowed  on  that  account," 
He,  therefore,  remanded  the  case  to  tlie 
Subordinate  Judge  directing  him  to  "calcu- 
'*  late  the  costs  iu  the  Collectoi-'s  Court  aid 
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*'  the  balance  actoallj  due  now  on  the  adjnst- 
'^  ment  of  the  account" 

From  that  decision  there  is  an  appeal,  and 
Baboo  Bhowanee  Churn  Dutt  has  taken  two 
objections  to  the  decision,  each  of  which  is 
palpably  fatal  to  it. 

In  the  first  place,  it  is  clear  that  the  decree 
of  the  High  Court  in  1863,  wlien  referred 
to,  does  not  award  to  Bishonath  Dey,  tlie 
defendant,  appellant,  who  was  then  success- 
ful, any  costs  in  the  CoHector*s  Court ;  and 
it  is  clear  that  whether  the  omission  was  in 
consequeuce  of  any  defect  in  the  judgment, 
or  of  any  negligence  on  the  part  of  the  ap- 
pellant Bishonutli  Dey  in  not  getting  the 
decree  properly  drawn  up,  if  the  costs  of  the 
first  Court  were  not  awarded  to  him,  a  Het- 
off  cannot  be  allowed  for  costs  of  a  sum  of 
money  that  was  never  due. 

The  second  objection  is,  that  if  there  was 
a  decree  in  1863,  no  steps  have  been  taken  to 
keepit  alive,  and  the  decree  is,  therefore,  one, 
of  which  the  execution  is  barred  by  limita- 
tion ;  and  that  it  would  not  be  equitable,  or 
right,  or  consistent  with  principles  of  justice 
to  allow  a  decree,  which  is  incapable  of  being 
enforced,  to  be  set  off  against  a  decree  which 
b  alive. 

The  third  objection  is,  that,  in  March  1865, 
this  point  was  brought  forward  and  was  dis- 
allowed— and  properly  disallowed  by  the  De- 
puty Collector,  Mr.  Sevestre  ;  that  if  they 
had  any  case,  it  was  open  to  Bishonath  Dey, 
or  Fool  Kishoree,  by  an  application  for  re- 
view, or  otherwise,  to  have  the  matter  set 
right;  bat  from  1865  to  1871  they  have  been 
inactive. 

There  is  an  objection  taken  by  way  of 
cross-appeal  to  the  effect  that  the  Subordi- 
nate Judge  had  no  jurisdiction  to  proceed  with 
the  execution  in  the  present  case,  on  the 
ground  that  the  decree  could  not  be  trans- 
ferred from  the  Collector's  Court  to  the  Civil 
Court  for  execution  under  Section  3  of  Act 
in  of  1870,  B.C. 

That  depends  upon  the  language  of  that 
enactmeut.  The  Act  recites  that  as  it  is  ex- 
pedient to  transfer  to  the  Civil  Courts  certain 
suits  and  proceedings  now  pending  in  the 
Revenue  Courts,  it  is  enacted  that  "  from 
**  and  after  the  date  of  the  commencement  of 
**  tliis  Act,  all  suits  and  applications  under  any 
**  of  the  Acts  mentioned  in  Schedule  (D) 
"  to  Act  VIII  of  1869,  passed  by  the  Lieute- 
**  nant-Governor  of  Bengal  in  Council,  which 
**  may  be  then  pending  in  any  of  the  Re- 
''  venue  Courts  in  any  place  to  which  the 
'^  said  Act  may  extend,   shall   be  heard  and 


^  determined  in  the  manner  hereinafter  en- 
«  acted." 

Section  2  refers)  to  the  suit-s  that  may  be 
transferred  under  the  Act,  and  then  comes 
Section  3,  which  relates  to  decrees,  and  runs 
as  follows  : 

"  All  decrees  in  which  an  order  for  the 
'*  attachment  of  property  has  not  at  the  time 
*'of  the  copimencement  of  this  Act  been 
"  issued,  and  all  decrees  which  shall,  after  the 
*^  commencement  of  this  Act,  be  made  in  any 
"suit  now  pending  in  the  Revenue  Courts, 
''shall  l>e  transferred  to  the  Court  which, 
**  under  the  provisions  of  the  said  Act  VIII 
"of  1869,  woidd  have  jurisdiction  to  enter- 
*^  tain  the  suit  in  which  the  same  were  made, 
"and  such  execution  and  proceedings  may 
"  be  had  in  respect  of  such  decrees  as  if  the 
"  same  were  decrees  of  the  Court  to  which 
"  they  shall  have  been  so  transferred,  made 
"  in  pursuance  of  the  said  Act  VIII  of 
"  1869." 

The  wording  of  the  Act  is  somewhat 
peculiar.  It  does  not  say  "all  decrees  in 
which  no  order  for  attachment  has  been 
issued,"  &c.,  which  would  make  it  clear  that 
if  in  any  case  an  order  for  attachment  had  been 
issued,  such  case  would  be  incapable  of  being 
transferred.  It  says,  "  all  decrees  in  which  an 
"  order  for  the  attachment  of  property  has 
"  not  at  the  time  of  the  commencement  of 
"  this  Act  been  issued,  and  all  decrees  which 
"  shall,  after  the  commencement  of  this  Act, 
"  be  made  in  any  suit  now  pending  in  the  Re- 
"  venue  Court,  shall  be  transfered,"  &c — that 
is  to  say,  all  cases  in  which  an  order — a  living 
order — capable  of  being  enforced,  has  been 
issued,  and  is  now  pending.  It  oppears  to  us 
that  this  is  the  proper  construction  of  the 
Act. 

It  is  clear  that  the  mischief  to  be  avoided  is 
the  transfer  of  cases  in  which  actual  proceed- 
ings are  going  on  in  the  Collectoi*'s  Court  at 
the  time  of  the  transfer.  If  an  order  for 
attachment  had  been  made,  and  the  attach- 
ment had  come  to  an  end,  in  such  a 
case  we  see  no  rea<«on  why  the  suit  should 
remain  in  the  Collector's  Court  to  be  worked 
out  in  the  expired  Court  of  the  Collector, 
if  no  proceedings  of  any  kind  were  pending 
at  the  time,  and  if  the  decree  was  one  which 
was  complete  and  capable  of  execution  in 
the  Civil  Court. 

I  think,  therefore,  that  the  objection  fails, 
and  that  the  case  was  properly  tmnsf^'rred  to 
the  Civil  Court,  an«l  the  Subwdinate  Judge 
had  power  to  entertain  it- 
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The  order  of  the  Jadge  is,  accordingly, 
reversed,  and  that  of  tlie  Subordinate  Judge 
la.  restored  and  affirmed  with  costs. 

Mitter^  J. — I  am  of  the  same  opinion. 
The  respondent  has  failed  to  show  that  any 
decree  for  costs  was  passed  in  her  husband's 
favor  in  the  ejectment  suit,  and  the  question 
of  set-off  does  not  therefore  arise. 

I  also  concur  in  the  construction  put  by 
tlie  leai-neil  Ohief  Justice  on  the  languages 
of  Section  3  Act  III  of  1870,  which  seems 
to  be  the  only  reasonable  construction  that 
can  be  put  upon  the  words  of  the  legislature. 


The  14th  September  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
JuitieCy  and  the  Hon'ble  Dwarkanath  Hit- 
ter, Judge. 

Blanag'er— Safeenamali'-Kooktear— 
Suit— C  Oft  tft. 

Case  No.  726  of  1871. 

Specicd  Appeal  from  a  decision  passed  by 
the  Judge  of  24'PergunnahSf  elated  the 
\9th  April  1871,  modifying  a  decision 
of  the  Second  Subordinate  Judge  of  that 
District,  dated  the  16th  August  1870. 

Bholauath  Sandyal  (Plaintiff)  Appellant^ 

versus 

Gouree  Pershad  M oitro  (Defendant) 
Respondent, 

Bahoos  Gopal  Lall  Mitter  and   Rajendro 
Nath  Rose  for  Appellant. 

Raboos  Vnnoda  Persaud  Ranerjee,  Sree- 
natli  Doss,  and  Taruchnath  Sein  for  Res- 
pondent. 

The  manager  of  an  estate  tinder  a  safeenamah  on  be- 
"half  of  B,  cannot,  without  special  nuthority  from  B,  re- 
present him  in  any  suit  or  char^  him  with  Xh»  costs  of 
the  defence  of  an  action  brought  against  him. 

Norman,  C.  J, — We  think  it  quite  clear 
that  in  this  case  there  is  nothing  in  the  position 
of  Gouree  Persaud,  managing  the  est-ate  under 
the  safeenamali  dated  the  3rd  December 
1861,  which  authorized  him  to  charge  the 
plaiuiiff  Bliolanath  Siviulyal  with  the  costs  of 


the  defence  of  an  action  broaght  against  him, 
Gouree  Persaud,  by  Guddadhur,  and  certainly 
nothing  to  justify  him  in  charging  them  m 
this  account. 

Baboo  Unnoda  Persand  Banneijee  says, 
that,  under  that  agreement,  Gouree  Persaud 
was  placed  in  the  position  of  tlie  manager  of 
the  estate  on  behalf  of  the  plaintiff  Bhola- 
nath.  It  is  true  that  he  was  manager,  but 
on  certain  specified  conditions,  which  how- 
ever did  not  include  any  power  or  authority 
to  act  as  the  general  mookhtear  of  Bholanath 
Sandyal  or  to  represent  him  in  any  suit.  If  a 
suit  was  brought  against  him  affecting  Bhola- 
nath's  interests,  it  was  his  plain  and  clear 
duty  to  inform  Bholanath  of  the  fact,  and 
give  him  an  opportunity  of  appearing  and 
defending  his  own  rights;  or  if  Bholanath 
thought  fit  to  give  him,  Grouree  Persaud,  a 
mookhteamamah,  be  would  be  in  a  position  to 
act  for  him  or  instruct  a  vakeel  to  represent 
Bholanath  and  appear  and  defend  his  interests. 
But  without  some  indication  of  such  anthori- 
ty  he  must  take  the  consequences  of  his  own 
acts,  and  cannot  hold  Bholauath  responsible 
for  them. 

The  only  other  item  in  dispute  is  as  to  a 
claim  for  Rs.  217  which  has  been  disallowed. 
The  only  reason  why  it  is  disallowed  is  that 
a  sura  of  money  which  was  collected  in  1271 
between  the  mouths  of  Bysakh  and  Srabnn 
was  carried  into  the  family  accounts  of  1272, 
and  it  is  supposed  that  Bholanath  Sandyal  bad 
the  benefit  of  this  in  a  former  suit  for  ac* 
counts.  But  on  referring  to  that  it  appears 
that  that  suit  was  for  an  account  dowp  to  tlie 
end  of  Cheyte  127U  ^Q^  ^^^  ^^^  include  any 
claim  for  rents  received  between  Bysakh  and 
Srabun  1271.  That  being  so,  it  is  clear  that 
this  sum  of  Rs.  217  has  been  improperly 
disallowed. 

The  result  will  be  that  Bholanath  Sandyal 
is  entitled  to  have  the  amount  allowed  to  him 
in  the  suit  increased  by  one-third  of  the  sum 
of  Rs.  2,826,  being  the  aggregate  of  two  sums 
one  of  Rs.  2,609,  being  costs  of  the  High 
Court,  ai>d  the  odier  of  Rs.  217.  That  one* 
third  amounts  to  Rs.  942,  which  together 
with  Rs.  512-4  As.,  and  16  Gnndahs  will  give 
Bholauath  a  decree  in  this  suit  for  Rs.  1,454 
4  A.S.  16  Gimilahs.  There  will  be  a  decree 
in  his  favor  for  that  amount  with  interest 
from  the  close  of  1272,  and  costs  upon  that 
valuation  botii  in  thb  Court  and  the  Lower 
Courts. 

We  allow  no  oosts  to  the  defeudant. 
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The  8th  December  1871. 

Present : 

The  Hon*ble  H.  V.  Bayley  and  Dwarkanath 
MiUer,  Judges. 

Appeal^Seoority. 

Na  279  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Rungpore^ 
dated  the  Zrd  June  1871. 

Bhugobutiy  Chum  Bhuttachaijee  and  another 
(Opposite  party)  Appellant^ 

versus 

IsBor  Chunder  Chatteijee  (Petitiotier) 
Respondent. 

Baboo  Bhugobutty  Chum  Ghose  for 
Appellant. 

Baboo  Chrija  Sunkur  Mofoomdar  fbr 
Respondent 

There  is  no  reason  why  a  respondent,  who  is  admitted- 
ly the  legal  heir  of  the  deceased  proprietor,  should  be 
required  to  give  Beenrity  at  the  instaaoe  of  the  appel- 
lanta,  who  are  mere  strai^gen. 

MittcTy  Jl— We  see  no  reason  to  interfere 
with  the  judgment  of  the  Lower  Court  in  this 
case.  The  evidence  adduced  by  the  appel- 
lants to  prove  the  will  propounded  by  them  has 
been  rejected  by  the  Judge  as  unworthy  of 
credit  for  sufficient  reasons.  We  see  no 
reason  for  arriving  at  a  different  conclusion. 

With  reference  to  the  second  point,  we  do 
not  see  why  the  respondent,  who  is  admitted- 
ly the  legfll  heir  of  the  deceased  proprietor, 
diould  be  required  to  give  security  at  the 
instance  of  Uie  appell^ts,  who  are  mere 
strangers. 

The  appeal  is  dismissed  with  costs. 


The  15th  December  1871. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 
Judges. 

Jurlsdiotioii— Attaolinaeiit. 

Case  No.  200  of  1871. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  JDinagepore^  dated  the 
\2th  November  1870,  reversing  an  order 
of  the  Moonsiff  of  that  District,  dated  the 
nth  July  1870. 


Choona  Mahomed  Sircar  (I>ecree*holder) 
Appellant, 

versus 

Shurno  Lutta  Debia  (Judgment-debtor) 
Respondent. 

Baboo  Debendro  Narain  Boss  for  Appellant. 
Ko  one    for  Respondent. 

The  Judfre  was  held  to  have  no  power  to  interfere 
with  the  Moonsiff 's  order  when  all  that  the  Judge  had 
before  him  was  the  Moonsiff's  order  declining  to  fereree 
a  farmer  order  of  attachment  by  a  former  Moonsiff. 

Bayley,  «/.— We  think  it  snffioient,  in 
reversing  the  order  of  the  Judge  in  this  case^ 
to  state  that  when  all  that  ilie  Judge  had 
before  him  was  (he  Mooosifi's  decision  to 
the  eflfeot  that  the  former  order  of  attach* 
ment  by  a  former  Moonsiff  conid  not  \s% 
reversed  by  him  (the  Moonsiff)  it  iras 
beyond  the  Judge's  power  (a  interfere  with 
that  order. 

In  this  view,  we  think  it  unnecessary  to 
express  any  opinion  on  thn  question  of  right 
to  attach  future  maintenance. 

The  order  of  the  Judge  is  reserved. 


The  loth  December  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 
Judges. 

Jnrlftdiction  -^  Special   Appeal  -«  Ziii* 
ferencea   of  fact* 

Case  No.  881  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dinagepore, 
dated  the  21th  April  1871,  reversing  a 
decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  6th  February  187 1 . 

Hameer  Mahomed  Chowdhry  (Plaintiff) 
Appellant, 

versus 

Fool  Mahomed  Ohowdhry  and  others 
(Defeadanis)  Respondents. 
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Baboo  Anund  Chunder    Ghossal    for  Ap- 
pallttut. 

Baboo    Sreenath    Doss     for    Respondents. 

It  is  most  essential  in  special  appeal  that  the  High 
Court  should  be  yery  careful  in  not  interfering  with 
inferences  of  fact  drawn  by  a  Lower  Appellate  Court* 

Markby,  J. — I  think  we  onght  not  to  in- 
terfere iu  ibis  special  appeal.  I  do  not 
ihiiik  it  necessary  to  set  out  the  facts  of 
the  case,  because  as  it  appears  to  mei  having 
carefuUj  listened  to  all  the  art^uments  taken 
by  the  pleader  for  the  appellant,  they  really 
only  consist  iu  a  criticism  of  the  inferences 
drawn  by  the  Judge  on  the  evidence  oou* 
trary  to  the  inferences  drawn  by  the  Su- 
bordinate Judge  in  the  same  case.  Now, 
although  there  may  be  some  force  in  these 
observations,  I  do  not  think  any  one  of 
tliem  points  out  any  error  in  law  upon 
which  we  can  interfere  in  special  appeal,  and 
I  think  it  is  most  essential  that  this  Court 
should  be  very  careful  in  not  interfering 
with  the  inferences  of  fact  drawn  by  the 
Lower  Appellate  Conrt.  Tliere  was  one 
objection  which  alleged  that  the  onus  of 
proof  had  been  wrongly  thrown  by  the 
Appellate  Court  on  the  plaintiff  and  rightly 
thrown  by  the  first  Court  on  the  defendant. 
The  truth,  however,  seems  to  me  to  be  that 
the  two  Courts  start  with  different  assump- 
tions ;  the  first  Court  assumes  that  there 
was  a  prima  facie  case  in  favor  of  the 
plaintiff  by  the  position  of  the  lands  and  the 
relation  of  the  parties,  and  therefore  very 
rightly  places  the  subsequent  onus  on  the 
defendant ;  but  the  Lower  Appellate  Court 
goes  one  step  furtiier  back  and  refuses  to 
assume  any  primh facie  casein  favor  of  the 
plaintiff.  The  Lower  Appellate  Court,  there- 
fore, had  a  perfect  right  to  say  that  the 
plaintiff  must  prove  his  case  in  the  usual 
way.  The  Lower  Appellate  Court  goes  then 
fully  into  all  the  evidence  and  comes  to  a 
finding  of  fact  in  variance  with  the  first 
Court. 

Under  these  csrcumastances,  we. think  we 
have  no  other  choice  than  dismissing  this 
appeal  with  costs. 

Bayley^  J. — I  concur. 


The  15th  December  187L 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

Judges, 

Xlnom -Oertiflcate— Act  XZi  of 

Cases  Nos.  327  and  328  of  1871. 


Miscellaneous  Appeals  from  an  order  passed 
hy  the  Officiating  Judge  of  Dinagepore^ 
dated  the  Zrd  August  1871. 

Mohesh  Chunder  Seiu  and  anotherXPetitioa- 
ei's)  Appellants, 
versus 

The  Collector  of  Dinagepore  (Opposite  Party) 
Respondent. 

Baboo  Jogendto  Nath  Bose  for   Appellants, 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondents. 

A  Civil  Court  may  defer  passing  orders  on  an  applica- 
tion for  a  certificate  ander  Act  XL  of  1868  pending  aa 
enquiry  by  the  Collector  as  to  the  alleged  fraud  of  the 
manager  and  the  state  of  the  accoonts  and  the  assets  of 
the  property. 

Bayley,  J.— The  two  cAses  are  admitted 
to  be  governed  by  one  and  the  same  decision. 

The  appeal  is  against  the  order  of  the 
Judge  directing  that  copy  of  a  certain  pro- 
ceeding be  sent  for  the  information  of  the 
Collector  and  the  case  be  sttudk  off. 

The  facts  are  these:— The  estate  was  in 
charge  of  the  Collector  before  and  after  tiie 
death  of  the  minor.  Moreover,  before  tlie 
minor's  death  an  order  was  made  to  the  effect 
that  an  enquiry  should  be  instituted  by  the 
Collector  into  the  question  of  tlie  fraud  of 
Isdur  Chunder  the  manager,  and  into  tlie 
stare  of  the  accounts  and  the  assets  of  the 
property. 

The  appellants  urge  that,  since  they  were 
applicants  for  a  certificate,  the  Judge  lias 
erred  in  law  in  striking  oQ  their  case  and  not 
passing  a  distinct  order  under  Act  XL  of 
1858  as  to  whether  the  applicants  were  en- 
titled to  the   certificate  or  nut. 

Looking  to  the  circumstances  above  stated, 
we  do  not  think  that  the  Judge  has  erred,  or 
that  we  are  called  upon  to  reverse  his 
decision.  We  read  the  Judge's  order  to 
mean  that  preliminarily  to  passing  a  final 
order  on  the  petition  of  the  appellants,  and 
the  estate  being  in  the  hands  of  the  Collector, 
the  Judge  wished  to  be  informed  as  to  ilie 
alleged  fraud  of  Issur  Chunder  and  the  stats 
of  the  accounts  aiid  the  assets  of  the  property. 

We  think  then  tliat  this  appeal  is  prema* 
ture.  When  the  report  shall  have  been 
made  by  the  Collector  to  the  Judge  and  the 
Judge  has  the  petition  of  the  appellants  for 
a  certificate  before  him  and  then  refuses  to 
pass  any  ordsr  on  that  petition,  it  will  be 
open  to  the  present  appellants  to  come  op 
before  us  and  shew  any  impropriety  or 
illegality  in  the  Judge^s  order;  but  as  it  ia, 
the  present  appeal  before  us  is  premstare, 
and  is  therefore  rejected  with  costs. 
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The  I2th  Juoe  1871. 

Present : 

The  Hon*ble  J.  P.  Norman,  Offlcialing 
Chief  Juitice,  and  (he  Hoii*ble  G.  Loch, 
H.  V.  Buy  ley,  A.  G.  Maophersou,  and 
Dwarkauath  Milter,  Judges. 

Si|rl^  Court— ]>eeree—Bzectition— ^li- 
mitation— Sections  19  and  20  Act 
ZZV  of  1S59. 

Case  No.  299  of  1870. 

Miscelianeous  Regular  Appeal  from  an 
order  passed  by  the  Judge  *  of  Dacca, 
dated  the  '31st  May  1870. 

Bam   Churn    Bysuck  and  another  (Decree- 
holders)  Appellants, 

versus 

Luckhee  Kant  Boruick  and  others  (Judg- 
ment-debtors)  Respondents. 

Baboos  Romesh  Chunder  Mitter  nnd  Kalee 
Kishen  Sein  for  Appeliauta. 

Baboos  Kalee  Mohun  Doss   and    Sreenath 
Doss  for  Bespoiidents. 

Hblo  that  whether  a  decree  of  a  l<iwer  Court  be  re- 
versed, or  modified,  or  affirmed  on  appeal  by  the  High 
Court,  the  decree  is  a  decree  of  the  Hi^h  t7oart,  and 
that  sndk  decree  is  governed  not  by  the  12  years  limit- 
ation prescribed  by  Section  19  Act  XIV  nf  1869^  but 
by  the  S  years  limitation  prescribed  by  Section  20  of 
that  Act. 

This  ease  was  referred  to  the  Full  Bench 
by  E.  Jackson  and  Onooeoal  Chunder 
Mookerjee^  •/.  J, .  with  the  following  re- 
marks:—  . 

Jackson^  J. — The  point  of  law  which 
was  reserved  in  this  case  was  taken  by 
Baboo  Romesh  Chunder  Mitlter  for  the  ap- 
pellant. It  was  not  directly  stated  in  the 
iremorandum  of  appeal,  but  permission  was 
given  by  the  Court  to  allow  it  to  be  argued. 
It  was  m  very  importont  point  and  one  which 
would  frequently  arise  and  one  which  would 
at  once  determine  in  this  case  whether  limi- 
tation barred  the  execution  proceedings  or 
not.  Baboo  Romesh  Chunder  Mitter  argued 
tliat  tlie  decree  which  was  sought  to  be  exe- 
eut<Kl   was   in   fact  a  decree  of  the  High 


Court,  nnd  that  accordingly  under  Section 
19  Act  XIV  of  1859  the  decree-holder  was 
entitled  to  12  yeurs  limitatiou,  instead  of  3 
years  limitation  which  would  be  applicable 
if  the  decree  which  was  sought  to  be  execu- 
ted was  a  decree  of  the  Zillah  Court.  If  this 
argument  is  correct,  the  decree-holder  is 
admittedly  within  time.  There  is  some  dif- 
ference of  opinion  between  my  learned  col- 
league and  myself  upon  this  point.  I  am 
rather  inclined  to  concur  with  the  learned 
Judges  who  decided  the  case  to  he  found  in 
8  Weekly  Reporter,  page  471»  My  learned 
colleague,  on  the  other  hand,  is  of  opinion 
that  when  a  decree  of  the  original  Court 
comes  up  on  appeal  to  the  High  Court  and 
is  affirmed  by  the  High  Court,  the  decree 
then  becomes  a  decree  of  the  High  Court. 

It  is  true  that  in  this  case  the  High  Court 
in  affirming  the  decision  did  not  record  a 
direct  decree,  but  it  may  still  be  that  the 
decree  virtually  became  a  decree  of  the  High 
Court  by  the  confirmation  of  the  decree  of 
the  first  Court. 

There  seems  to  be,  as  far  as  I  have  been 
able  to  learn,  some  difference  of  opinion  on 
the  subject  even  among  the  Judges  of  this 
Court,  and  there  is  some  confirmation  of 
this  new  view  of  the  law  to  be  found  in  a 
decision  of  Chief  Justice  Sir  Barnes  Peacock, 
on  a  Euli  Bench  reference  to  be  found  in 
7  W.  R.,  page  521  ;  and  there  is  also  some 
confirmation  of  this  view  of  the  law 
in  another  decision  of  Chief  Justice  Sir 
Richard  Couch,  and  also  iu  a  decision  of 
the  Bombay  High  Qourt. 

None  of  these  judgments  in  fact  deter- 
mined the  point,  because  the  point  was  not 
especially  involved  in  the  oases  then  under 
trial.  But  there  are  some  expressions  in 
those  decisions  which  certainly  go  *to  the 
extent  of  ruling  that  a  judgment  of  a  lower 
Court,  affirmed  on  appeal  by  the  High  Court, 
becomes  thereby  m  new  judgment  and  a 
new  decree.  This  qtiestioa  is  the  more  im- 
porcant  because  it  is  a  question  which  must 
be  constantly  arising  not  only  in  other  exe- 
cution proceedings,  but  also  because  there  is 
involved  in  it  the  question  as  to  how 
xl>e  decrees  of  this  Court  should  be  drawn 
up. 
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If  it  18  the  case  that  in  confirming  tiie 
judgm^t  of  the  lower  Court  this  Court 
thereby  passes  a  new  decree,  then  the  decree 
should  distinctly  contain  whatever  is  there* 
by  decreed* 

My  learped  colleague  thinks  that  it  is  a 
fit  case  to  be  referred  to  a  Full  Bench,  and 
that  is  the  opinion  of  other  Judges  of  this 
Court,  and  I  agree  with  them  in  referring 
the  case  to  a  Full  Bench. 

The  qaestion,  therefore,  will  be  submitted 
for  the  decision  of  a  Full  Bench. 

Mookerjety  J. — The  petitioner  in  this 
case  is  the  decree-holder.  He  obtained  a 
decree  for  a  considerable  sura  of  money 
in  the  Zillah  Court  on  the  30th  December 
1863,  which  on  regular  appeal  was  affirmed 
by  the  High  Court  on  the  iSth  February 
1865.  After  several  intermediate  unsnccess- 
ful  executions  which  had  been  struck  off, 
he  a^ain  applied  for  execution  on  the 
16th  December  1869,  when  the  judgment- 
debtor  appeared  and  raised  the  plea  of 
limitation.  The  Subordinate  Judge  has 
held  the  application  to  be  barred  under  the 
20ih  Section  of  the  law  of  limitations,  inas- 
much us  he  was  not  satisfied  that  there  was 
any  bona  fide  attempt  to  execute  the  decree 
within  3  years  next  preceding  the  date  of 
the  present  application  for  execution. 

Dissatisfied  with  this  order,  tlie  decree- 
holder  prefers  a  regular  appeal  to  this 
Court,  and  among  other  pleas  urges  that  the 
Court  below  was  wrong  iu  applying  tl*e 
rule  of  3  years  limitation  under  Section  20 
of  Act  XIY  of  1859,  but  that  in  the  present 
case  it  should  have,  under  the  provi* 
sions  of  Section  19  of  that  enactment,  appli- 
ed the  12  years  rule  to  it  and  held  the  ap- 
plication not  to  be  barred. 

It  is  contended  by  Baboo  Bomesh  Ch un- 
der Mitter  that  the  decree  passed  in  this  case 
by  the  Zillah  Court  having  been  confirmed 
in  regular  appeal  by  the  High  Court,  it 
has  become  a  decree  of  the  last  mentioned 
Court ;  and  as  the  High  Court  of  appellate 
jurisdiction  is  a  Court  established  by  Royal 
Charter,  its  decreet  can  be  executed  within 
12  years  under  the  provisions  of  Section 
19  of  Act  XIV  of  1859. 

I  am^ disposed  to  consider  this  contention 
to  be  sound.  Under  Section  350  of  the 
Civil  Procedure  Act,  I  find  '<  the  judgment 
<*  of  the  Appellate  Court  may  be  for  confirm- 
**  ing  or  reversing   or  modifying  the  decree 


'*  of  the  lower  Court."  Section  359  con- 
taips  directions  as  to  how  the  judgment  of 
the  Appellate  Court  is  to  be  pronounced, 
and  what  it  is  to  contain  or  consist  of; 
and  the  Section  following  it,  v»..  Section 
360,  ordains  that  the  decree  of  the  Appellate 
Court  *'  shall  contain  the  number  of  the 
'*  suit,  the  names  and  descriptions  of  the  par- 
*'  ties,  appellant  and  respondent,  and  the 
'*  memorandum  of  appeal,  and  shall  specify 
*'  clearly  the  relief  granted  or  other  deter- 
'*  mination  of  the  appeal.  It  shall  also 
*'  state  the  amount  of  costs  incurred  in  the 
<*  appeal,  and  by  what  parties  and  in  what 
'*  proportions  such  costs  and  the  coats  in  the 
**  original  suit  are  to  be  paid." 

Then  Section  361  requires  that  a  certified 
copy  of  such  decree  shall  be  transmitted  to 
the  Court  which  passed  the  first  decree  in 
the  suit,  and  that  such  copy  shall  be  filed 
with  the  original  proceedings  thereof ;  and 
lastly,  that  an  entry  of  the  judgment  of  the 
Court  of  appeal  shall  be  made  in  the  regis- 
ter. Section  362  enacts  that  applications 
for  tlie  execution  of  the  decree  passed  by 
the  Appellate  Court  shall  be  made  to  tlie 
Court  which  passed  the  first  decree  in  the 
suit,  and  shall  be  executed  by  that  Court  as 
if  it  was  a  decree  of  its  own. 

These  Sections  of  the  law  appear  to  my  mind 
clearly  to  show  that  when  an  appeal  re  heard 
by  the  superior  Court,  and  a  decree  is  passed 
either  confirming  the  decree  of  the  Court  of 
first  instance  or  reversing  or  modifying  tite 
same,  that  that  decree  of  the  superior  Court  is 
the  only  decree  in  the  suit  and  is  the  decree 
which  should  be  executed,  and  that  tlie 
decree  originally  passed  by  the  lower  Court 
no  longer  exists.  If  the  decree  of  the  first 
Court  is  reversed  by  one  of  the  Appellate 
Court,  there  can  be  no  doubt  whatever  that 
the  decree  made  by  the  first  Court  in  ao 
more.  If  the  decree  is  modified,  then  even 
it  cannot  also  possibly  be  sai4  that  the  ori- 
ginal decree  stands  ;  but  the  question  is, 
when  the  decree  passed  by  the  first  Court 
is  simply  affirmed  in  appeal,  whether  the 
original  decree  in  the  case  stands  or  is  not 
substituted  by  the  decree  of  affirmance 
passed  by  the  Appellate  Court :  or  in  other 
words,  whether  the  first  decree  is  or  is  not 
merged  in  that  of  the  superior  Court.  I 
admit  I  cannot  find  any  difference  in  the 
three  instances  cited  above.  I  would  hold 
that  in  all  these  cases  whether  the  decree 
is  affirmed,  or  reversed,  or  modified,  the 
decree  of  the  first  Court  ceases  to  exist,  and 
the  decree  passed  by  the  Appellate  Court 
takes  its  place  and  stands  iustead  thereof. 
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Section  360  of  Act  VIII  of  1859  afore- 
cited  requires  that  the  decree  of  the  Appel- 
liite  Court  shall  specify  cleorlj  the  relief 
granted,  and  shnll  also  state  the  amount  of 
costs  of  the  origiual  suit,  and  how,  by  what 
parties,  aud  in  what  proportion,  such  costs 
and  tlie  costs  incurred  in  the  appeal  are  to 
be  paid.  From  the  language  of  the  law, 
it  appears  to  me  that  the  decree  of  the 
superior  or  Appellate  Court  must  contain 
all  these  particulars,  whether  the  same  be 
for  affirming,  or  reversing,  or  modifying  the 
decree  of  the  Court  of  first  instance.  The 
reason  seems  to  me  to  be  clear,  because  if, 
as  I  apprehend,  the  decree  of  the  Appellate 
Court  is  to  take  the  place  of  that  passed  by 
the  first  Court,  then  it  seems  to  me  that  it 
was  necessary  that  the  substituted  decree 
should  specify  not  only  the  relief  which  it 
Is  the  object  of  the  suit  to  obtain  and  the 
decree  to  grant,  but  should  also  specify  the 
amount  of  costs  of  the  first '  Court  as  well 
as  that  of  the  Court  of  appeal  which  the 
unsuccessful  party  is  to  pay,  in  order  that 
the  decree  of  the  Appellate  Court  should 
be  complete  and  definite,  and  there  would 
be  no  necessity  to  refer  for  those  particulars 
for  the  purposes  of  execution  to  the  decree 
of  the  lower  Court  which  has  been  super- 
seded. 

There  is  another  test  to  apply  by  which 
it  can  be  seen  whether  the  above  view  taken 
by  me  is  a  correct  one  or  not.  On  referring 
io  the  Xlth  Chapter  of  the  Code  of  Civil 
Procedure,  it  will  be  found  that  Section  376 
enacts  that  any  person  considering  himself 
aggrieved  by  a  decree  of  the  Sudder  Court 
(now  High  Court)  may,  on  the  discovery  of 
new  matter  or  evidence,  or  for  any  other  good 
and  sufficient  reason,  apply  to  the  aforesaid 
High  Court  for  a  review  of  its  judgment 
passed  on  appeal.  The  Division  Benches  of 
this  Court  have  uniformly  held  that  where 
the  High  Court  has  passed  a  decree  on  appeal^ 
whether  for  confirming  the  decree  of  the  low- 
er Court  or  reversing  or  modifying  the  same, 
parties  desirous  of  obtaining  a  review  of  the 
judgment  in  the  suit  must  apply  to  the  High 
Court  only.  The  present  Chief  Justice  Sir 
Biohard  Couch  has  held,  and  I  think  held 
properly,  that  '*  after  a  decree  has  come  up 
''on  appeal  and  been  confirmed  by  this 
**  Court,  the  lower  Court  has  no  power  to 
*•  make  any  alteration  in  it,  even  to  correct 
**  B,  cl^ical  error.  The  proper  course  would 
"  be  to  apply  to  the  High  Court,  whose  decree 
"  it  has  beeome,^^  This  shows  beyond  doubt 
that  the  learued  Judges  who  decided  this 


case  (the  Chief  Justice  and  Justice  Kemp) 
were  clearly  of  opinion  that  the  decree 
of  the  original  Court,  if  confirmed  on 
appeal  by  the  High  Court,  becomes  a 
decree  of  the  High  Court.  I  cannot  see 
why,  if  for  the  purposes  of  an  application 
for  review  or  correction  of  an  error  even 
clerical,  the  power  of  the  original  Court 
ceases,  because  the  decree  having  been  con- 
firmed on  appeal  became  the  decree  of  the 
Appellate  Court,  and  no  longer  that  of  the 
Court  which  passed  it  originally,  it  should 
be  held  that,  for  the  purpose  of  determining 
whether  the  one  rule  of  limitation  should  be 
applied  or  the  other  to  the  execution  of  that 
decree,  it  should  be  held  that  the  decree  in 
the  case  is  the  decree  of  the  District  Court, 
and  not  that  of  the  High  Court  which  is  es- 
tablished by  Royal  Charter.  This  decision 
of  the  learned  Chief  Justice*  alludes  to 
another  case  to  be  found  in  2  Bombay  High 
Court  Reports,  page  116.  Both  these  de- 
cisions support  the  view  that  I  am  disposed  to 
take  of  the  law  in  this  case. 

We  are  referred  by  Baboo  Romesh  Chunder 
to  a  decision  of  the  Full  Bench  reported  in 
7  W.  R.,  page  521.  The  late  Chief  Justice 
Sir  Barnes  Peacock,  in  delivering  the  judg- 
ment of  the  Full  Bench,  after  determining 
that  the  words  "any  judgment,  decree  or 
order  used  in  Section  20  of  Act  XIV  of 
1859"  roust  mean  a  judgment,  decree,  or  order 
of  tho  High  Court,  lays  down  this  view  of 
tho  law, — that  "if  in  the  case  of  an  appeal 
a  new  judgment  of  affirmance  of  the  former 
decree  should  be  given,  then  a  new  judg- 
ment would  have  to  be  executed,  and  the 
period  for  applying  for  execution  would  com- 
mence -from  the  time  of  the  new  judgment 
of  affirmance." 

I  would  also  like  to  mention  another 
judgment  of  this  Court  which  takes  the 
same  view  of  the  law  as  I  take.  That  is 
a  decision  passed  by  Justices  Bayley  and 
Kemp,  and  is  reported  in  14  Weekly  Re- 
porter, page  288.  The  only  difference  between 
that  case  and  the  present  one  is  that  the  decree 
of  which  execution  was  sought  in  that  case 
was  modified  to  some  trifling  extent  by  the 
High  Court  on  appeal,  but  I  am  of  opinion 
that  in  principle  there  is  no  real  distinction 
between  a  decree  of  the  High  Court  affirming 
the  decree  of  the  lower  Court,  and  one 
modifying  the  same.  In  every  instance  a  new 
decree  is  required  to  be  drawn  up  under 
the  provisions  of  Section  360  of  Act  VIII  of 
1859. 


*  14  W.  R,  p.  26. 
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The  pleader  for  the  respondent  how- 
erer  referred  us  to  a  decision  of  a  Division 
Bench  of  this  Court  which  to  some  extent 
goes  against  the  view  I  would  take  of  the 
law.  Ihis  decision  is  repoited  in  page  470,  8 
W.  E.  The  learned  Judges  who  decided 
tbat  case  were  of  opinion  that  the  costs 
awarded  by  the  High  Court  of  appellate 
jurisdiction  in  its  decree  can  be  recovered 
in  execution  within  12  years,  but  they 
held  that  the  decree  of  the  lower  Court  affimt- 
ed  by  the  High  Court  remains  nevertheless 
a  decree  of  the  District  Court,  and  as  such 
must  be  executed  within  3  years. 

As  the  point  raised  is  one  of  great  and 
g[eneral  importance  which  may  arise  in 
numerous  cases  in  the  execution  department, 
I  would  submit  it  for  the  consideration  of 
a  Full  Bench. 

The  questions  that  I  would  propose  for 
the  determination  of  the  Full  Bench  will 
be ;  Ut — Whether  a  decree  of  the  District 
Court  affirmed  on  appeal  by  the  High  Court 
becomes  a  decree  of  the  last  mentioned  Court ; 
2nd — Whether  execution  of  that  decree  of 
affirmance  passed  by  the  High  Court  is  to 
be  governed  by  the  provisions  of  Section 
19  of  the  Statute  of  Limitation  Act  XIY  of 
1859  or  Section  20  of  that  enactment,  u  «., 
whether  the  rule  of  3  year^  or  of  12  will 
apply. 

The  foUatoing  are  the  judgments  of  the  Full 
Bench  ;*— 

Kormanj  C.  «/". — ^In  this  case,  two  points 
have  been  raised  for  the  cousideration  of 
a  Full  Bench  by  a  Division  Beuoh  consisting 
of  Mr.  Justice  K,  Jackson  and  Mr.  Justice 
Onoocool  Chunder  Mookerjee. 

/lir»<.— Whether  a  decree  of  the  District 
Court  affirmed  on  appeal  to  the  High  Court 
becomes  a  decree  of  the  High  Court ;  and 

Secondly, — Whether  execution  of  that  de- 
cree of  affirmance  pass'  d  by  the  High  Court 
IS  to  be  governed  by  the  provisions  of  Section 
19  of  the  Statute  of  Limitation  Act  XIY  of 
1869,  or  by  Section  20  of  that  enactment; — 
whether  the  rule  of  8  years  or  12  will 
apply. 

As  to  the  &nt  point,  we  observe  that  in  the 
case  before  us  the  decree  which  was  affirmed 
on  appeal  by  the  High  Court  was  one  which 
came  before  the  Court  on  regular  appeal. 
By  Section  189,  the  decree  in  the  first  Court 
is  to  contain  the  number  of  the  suit,  the 
names  and  descriptions  of  the  parties,   and 


particulars  of  the  claim,  aod  is  to  ipmfy 
clearly  the  relief  granted  or  other  determin' 
atian  of  the  suit. 

By  Section  350,  the  judgment  of  the  Ap- 
pellate Court  may  be  for  confirming  or  re- 
versing or  modifying  the  decree  of  tlie  lower 
Court,  By  Section  360,  the  decree  of  the 
Appellate  Court  is  to  contain  the  number  of 
the  suit,  the  names  and  descriptirtos  of  the 
parties,  &c,,  an(^  shall  specify  clearly  the  re- 
lief granted  or  other  determination  of  the 
appeal.  It  shall  also  state  the  amount  of 
costs  incurred  in  the  appeal,  and  hyvihat 
parties  and  in  what  proportion  such  costs  and 
the  costs  in  the  original  suit  are  to  he  paid. 

It  is  dear  that  the  decree  in  the  Appellate 
Court  is  to  have  the  same  relation  to  the  suit 
as  the  decree  in  the  first  Court  has  in  cases 
where  there  is  no  appeal.  It  is  to  be  the 
final  determination  of  the  suit  and  of  all 
matters  in  dispute  therein.  The  Appellate 
Court  is  not  merely  at  liberty,  but  is  required 
to  dispose  by  its  decree  of  the  costs  in  the 
lower  Court, — a  matter  which,  in  cases  whPE 
the  decree  is  affirmed,  is  merely  a  part  of  the 
affirmance. 

Suppose  the  lower  Court  made  a  decree 
in  favor  of  the  plaintiff  for  twenty  parcels 
of  land.  If  on  an  appeal  from  the  whole 
decree  the  Appellate  Court  were  to  uphold 
the  decision  of  the  first  Court  except  as  to 
one  parcel,  as  to  which  it  might  adjudge  that 
the  suit  should  be  dismissed ;  oould  it  be 
Said  that  on  this  abjudication  there  would  or 
could  be  two  decrees, — a  decree  so  £ar  as  it 
dismissed  the  suit  as  to  one  parcel  of  land 
being  a  decree  of  the  ippellate  Courts — and  as 
to  the  rest,  a  decree  of  the  first  Court? 
There  can  be  no  doubt  but  that  in  such  case 
it  would  be  the  duty  of  the  Appellate  Court 
to  make  one  single  and  complete  decree  in 
the  suit. 

Nor  would  the  duty  be  thz  less  if  the 
Court  were  to  uphold  the  decision  of  the 
lower  Court  on  all  points.  The  Appellate 
Court  would  in  that  case  be  bound  by  Section 
350  to  confirm  the  decision  of  the  lower 
Court. 

In  all  oases  in  which  the  decree  on  appeal 
is  regularly  drawn  up  in  due  form  it 
ordinarily  disposes  of  all  the  matters  dealt 
with  by  the  decree  of  the  lower  Cour*^,  and 
the  decision  of  the  lower  Court  becomes 
merged  in  and  superseded  by  the  decree  of 
the  superior  tribunal.  We  entirely  concur 
in  the  view  taken  by  Mr.  Justice  Mookegee 
that  whether  the  decree  of  the  lower  Conit 
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is  rerersed,  or  modified,  or  affirmed,  the 
decree  passed  by  the  Appellate  Court  becomes 
the  final  decree  in  the  suit.  In  the  case 
before  the  Court,  the  decree  is  not  drawn  up 
in  accordance  with  the  terms  of  Section  360. 
It  simply  dismisses  the  appeal  with  costs. 
Bat  this  is  mere  matter  of  form,  and  we 
think  that  the  decree  of  the  High  Court 
must  be  treated  as  containing  by  implication 
an  affirmance  of  the  decree  of  the  lower 
Court. 

The  next  question  is  whether  a  decree  of 
the  High  Court  on  its  appellate  side  affirming 
the  decision  of  a  District  Court  is  governed 
by  the  provisions  of  Section  20  of  Act  XIV 
of  1859. 

By  Section  361  of  the  Code  of  Civil  Proce- 
dure, a  copy  of  the  decree  of  the  Appellate 
Court  is  to  be  transmitted  to  the  Court  which 
passed  the  first  decree  in  the  suit  appealed 
trovcLy  and  shall  be  filed  with  the  original  pro- 
ceedings in  the  suit,  and  an  entry  of  the 
judgment  of  the  Appellate  Court  shall  be 
made  in  the  original  register  of  the  suit.  It 
is  to  be  transmitted,  not  merely  for  the  pur- 
pose of  execution,  but  for  the  purpose  of 
becoming  the  final  decree  in  the  suit  and  of 
being  entered  as  such  in  the  register. 

It  is,  however,  still  treated  as  the  decree 
of  the  Appellate  Court ;  (seiB  Section  362) 
It  is  to  be  executed  according  to  the  rules 
hereinbefore  (that  is  in  the  Code  of  Civil 
Procedure)  contained  for  the  execution  of 
original  decrees.  Now,  amongst  the  ruh  s  for 
the  execution  of  original  decrees  is  Section 
288,  which  provides  that  when  application  is 
made  to  any  Court  to  execute  the  decree  of 
any  other  Court  transmitted  to  it  for  execu- 
tion, the  Court  to  which  the  application 
shall  be  made  shall  execute  it  according  to 
its  own  rules  in  the  like  cases.  If  therefore 
a  time  is  limited  within  which  the  decrees 
of  the  lower  Court  must  be  executed,  the 
same  limitation  will  apply  to  the  decrees  of 
the  Appellate  Court  transmitted  to  it.  If  the 
decree  of  the  Appellate  Court  is  one  for  which 
a  special  period  of  limitation  has  been  ex- 
pressly provided,  such  provision  would  con- 
stitute an  exception  to  the  general  rule. 

The  19th  Section  of  Act  XIV  of  1859 
with  respect  to  judgments,  decrees,  or  orders 
of  "any  Court  established  by  Royal  Charter" 
allows  12  years  after  a  right  to  enforce  the 
same  shall  have  accrued,    &c. 

The  20th  Section  is  as  follows ; — "  No  pro- 
**  cess  of  execution  shall  issue  from  any  Court 
<'  not  established  by  Boyal  Charter,  to  enforce 


"any  judgment,  decree  or  order  of  such 
**  Court,  unless  some  proceeding  shall  have 
'^  been  taken  to  enforce  such  judgment,  decree, 
<<  or  order,  or  to  keep  the  same  in  force,  within 
'*  three  years  next  preceding  the  application 
*'  for  such  execution.*' 

At  the  time  of  the  passing  of  this  Act  and 
down  to  the  time  of  the  Charter  of  1 862,  the 
period  within  which  execution  of  the  decrees 
of  the  late  Sudder.  Court  could  be  had  was 
governed  by  the  20th  Section,  and  the  period 
of  limitation  during  which  such  decree  could 
have  been  executed  was  three  years.  It 
would  be  a  strange,  and  probably  wholly  un- 
foreseen result  of  the  establishment  of  the 
High  Court  as  a  Couii;  of  appeal,  if  the  effect 
of  Her  Majesty's  Charter  for  that  purpose 
had  been  to  alter  the  law  for  the  limitation 
of  suits  on  so  important  a  point. 

But  let  us  see  how  the  matter  stands.  I 
may  observe  that  no  general  enactment  ap- 
pears to  have  been  passed  as  regards  the  ap- 
pellate side  of  the  High  Court  dpolaring 
that  provisions  or  Regulations  and  Acts  re- 
lating to  the  late  Sudder  Court  at  the  time  of 
its  abolition  should  be  deemed  to  apply  to 
the  High  Court  ou  its  appellate  side.  The 
1 1th  Section  of  the  24th  and  25  th  Victoria, 
Chapter  104,  refers  only  to  provisions  rela- 
ting to  the  Supreme  Court. 

The  8th  Section  of  the  24th  and  25th 
Victoria  provides  that  on  the  establishment 
of  the  High  Court  at  Fort  William  in  Bengal, 
the  Sudder  Dewanny  Adawlut  at  Calcutta 
shall  be  abolished.  By  the  9th  Section  it 
was  enacted  that  each  of  the  High  Courts  to 
be  established  under  that  Act  shall  have  all 
such  jurisdiction,  original  and  appellate,  as 
Her  Majesty  may  by  Letters  Patent  direct, 
&c. ;  and  subject  and  without  prejudice  to  the 
Legislative  powers  in  relation  to  the  matters 
aforesaid  of  the  Governor-General  in  Council, 
"the  High  Court  shall  have  and  exercise  all 
"jurisdiction  and  every  power  and  authority, 
•*  vested  in  any  of  the  Courts  of  the  same 
"  Presidency  abolished  under  this  Act  at  the 
"time  of  the  abolition  of  the  said  last  men- 
"  tioned  Courts.  " 

Now,  if  the  High  Court  on  its  appellate 
side  could  now  execute  or  cause  to  be  execu- 
ted its  decrees  within  the  limit  allowed  by 
Section  19  it  would  exercise  a  power  whidi 
the  Sudder  Court  never   possessed. 

The  preamble  of  iSie  Charter  recites  the 
provisions  to  which  I  have  just  referred. 
The  29th  Clause  ordains  that  with  respect  to 
the  law  to  be  applied  by  the  High  Court  of  - 
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Judicature  to  cas0s  coming  before  it  in  tbe 
exerbi^e  of  ito  appellate  jurisdiction,  such 
law.  skiEdX  be  tbe  law  wbich  tbe  Court  in 
whicb  tbe  proceedings  were  ongiDally  insti- 
tuted ougbt  to  bave  applied  to  sucb  case. 

By  tbe  37tb  Clause  of  tbe  Cbarter  of  1862, 
it  was  declared  tbat  the  proceedings  in  civil 
suits  of  every  description  between  party  and 
party  brought  in  tbe  Higb  Court  "  sball  be 
"  regalated  by  tbe  Code  of  Civil  Procedure 
<*  prescribed  by  Act  VIII  of  1859,  and  by 
''such  furtber  or  otber  enactments  of  tbe 
**  Governor- General  in  Council  in  relation  to 
**  Civil  Procedure  as  are  now  in  force.  " 

If  tbis  37tb  Clause  bad  been  repeated  in 
tbe  Cbarter  of  1865  it  would  assist  my  argu- 
ment. Sucb  is  not  tbe  case.  But  I  may  add 
tbat  I  cannot  tbink  tbat  the  omission  of  tbis 
QLausein  tbe  Cbarter  of  1865  was  intended 
to  alter  tbe  law  of  limitation. 

TbQ  enactment  relating  to  tbe  execution 
of  d^QITQes  in^  appeal  at  tbe  time  of  tbe  pub- 
lication of  tbe  Cbarter  of  1862  was  Section 
20  of  Act  XIV  of  1859,  and  I  am  of  opinion 
that,  law  became,  on  the  promulgation  of  the 
Charter  of  1862,  instantly  applicable  as  fix- 
ing tbe  period  of  tbe  limitation  for  tbe  exe- 
cution of  decrees  of  tbe  Higb  Court  on  its 
appellate  side. 

Tte.lptb  Section  of  Act  XIV  of  1859 
w^a^^  intended  to  apply  to  tbe  late  Supreme 
Qourt>!T-a  Cpurt  ^stabHsbed  by  Royal  Cbarter 
of,  a, very  different  kind  from  tbe  appellate 
Court  .^stablisbed  by  tbe  Cbarter  of  1862, — a 
C|]fUrt ' bnving  a  very  extensive,  jurisdiction 
oir^r  Jiuiropeans  resident  in  India  and  dealing 
with^. population  to  some  extent  migratory, 
^g9ged  Wgely  in  foreign  trade  and  in  ad- 
venture in  diatant  countries. 

Tbe  faot  tbat  an  Appellate  Court  was  es- 
tabliiBbed  under  circumstances  wbicb  caused 
it  to  fall  within  the  terms  used  in  Act  XIV 
of  1869  for  tbe  purpose  of  defining  Courts 
like  tbe  late  Supreme  Court  was  a  mere  ac- 
cident. I  am  of  opinion  tbat  tbe  19tb  Sec- 
tion was  never  intended  to  apply  and  does 
not  apply  to  decrees  of  tbe  Higb  Court  on 
its  appellate  side ;  that  tbe  Higb  Court  on 
its  appellate  side  is  not  sucb  a  Court  estab- 
lished by  Eoyal  Cbarter  as  is  contemplated 
by  Section  19  of  Act  XIV  of  1859 ;  and  if  so, 
unless  Section  20  applies,  Act  XIV  of  1859 
does  not  give  any  period  of  limitation  within 
wliicb  decrees  of  the  High  Court  oi^  its  ap- 
p^lUto  si^e^must  be  executed. 


On  a  careful  consideration  of  .tb^  Aotsand 
Cbarters,  I  am  of  opinion  tbat  wben,  uii(ler. 
Section  361,  a  decree  of  tbe  Higb  Court  on 
its  appellate  side  is  tian^tteil .  to  tbe  Court 
wbicb  passed  tbe  first  decree  in  tbe  suit  fojr 
execution,  it  will  bave  the  effect .  of , a  decree 
of  sucb  Court,  and  must  be  executed  witt^iu 
tbe  period  limited  by  Section  20  Act  XXV 
of  1859. 

This  opinion  is  on  botb  points  in  accords, 
ance  witb  a  judgment  of  tbe  Higb  Court  at 
Madras  in  tbe  case  of  Arunacbella  Tbudayan 
V8.  Veludayan,  V  Madras  Higb  Court  He- 
ports,  piftge  215. 

Loch,  J. — I  concur  in  tbe  view  takeq  by  the 
Chief  Justice.  I  bave  bad  to  re-consider  the 
subject,  for  on  a  former  occasion  I  beld  that 
tbe  provisions  of  Section  19  Act  XIV  of> 
1 859  applied  to  decrees  of  tbe  appellate  side 
of  tbe  Higb  Court ;  but  it  is  clear  tbat  the 
Higb  Court  in  its  appellate  capacity  is  only 
in  tbe  position  of  tbe  late  Sudder  Court  in 
regard  to  the  disposal  of  appeals  trom  'the 
District  Courts ;  and  if  a  decree  of  tba  late 
Sudder  Court  made  in  appeal  from  tbe  judg* 
ment  of  tbe  Court  below  required  to  be  exe- 
cuted under  tbe  provisions  of  Section  20  of 
Act  XIV  of  1859,  tbe  decree  of  the  Higb 
Court  on  its  appellate  side  witb  regard  to 
tbe  same  class  of  appeals  can  hare  no 
bigber  position.  Section  19  was  enacted 
for  tbe  execution  of  decrees  of  the  late 
Supreme  Court  and  was  not  applicable  to  de- 
crees passed  by  tbe  Sudder  Court,  and  tbe 
mere  accident  that  tbe  two  Courts  have  been 
subsequently  amalgamated  and  become  one 
Higb  Court  does  not  alter  tbe  law  as  regards 
tbe  execution  of  decrees  made  by  the  High 
Court  on  its  appellate  side.  I  concur  in  the 
answer  proposed  to  be  given  by  tbe  Chief 
Justice. 

Bat/let/,  J. — The  conclusion  at  which  tbe 
Chief  Justice  b£is  arrived  appears  to  me  to  be 
tbe  correct  and  proper  one. 

In  every  case,  tbis  Court  on  its  appellate 
side  by  its  decree  orders  and  decrees  either 
tbat  the  appeal  be  dismissed  and  tbe  decree 
of  tbe  Lower  Appellate  Court  affirmed, — or 
merely  that  tbe  appeal  be  dismissed,  which 
involves  the  consequence  tbat  the  decree  of 
the  first  Court  be  affirmed,— or  tbis  Court  or- 
ders and  decrees  that  tbe  decree  of  the  Lower 
Appellate  Court  be  modified  or  reyersed,  as 
the  case  may  be. 

I  do  not  think  it  can  be.  said  that  any  of 
sucb  decrees  o!  tbe  High  Coun  ar^^  only 
decrejBs  of  the  Lowerj  Appellate  Court.     Thero 
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was  apparently  an  omission  to  provide  for  the 
particular  point  when  the  late  Sudder  De- 
wanny  and  Nizaraut  Adawlut  were  amal- 
gamated into  the  High  Court ;  but  the  result 
could  never  have  been  contemplated,  nor  in 
feet  is  it  n  legal  result  that  a  decree-holder 
appealing  to  the  High  Court  for  execution 
from  a  Zillah  Court  decree  should,  merely  by 
such  action,  obtain  twelve  years  to  execute 
his  decree  while  in  the  Zillah  Court  he  would 
only  have  three. 

I  would  answer  the  questions  in  the  view 
taken  by  the  Hon*ble  the  Chief  Justice. 

Macpherson,  J. — I  am  of  the  same  opinion. 
I  think  the  question  is  well  disposed  of  by 
Sir  Colley  Scotland  in  his  judgment  in  the 
case  (V  Madras  Reports,  page  217)  referred 
to  by  the  learned  Chief  Justice. 

Jkfitler,  J. — I  am  of  the  same  opinion. 

The  first  question  referred  to  us  does  not 
admit  of  any  difficulty  whatever.  Whether 
the  decree  of  the  Appellate  Court  is  for  re- 
versing or  for  affirming  the  decree  against 
which  the  appeal  was  preferred,  it  is '  in 
either  case  the  final  decree  in  the  cause,  and 
as  such  the  only  decree  which  is  capable  of 
being  enforced  by  eiLecution  after  it  is  once 
pronounced.  If  the  decree  of  the  lower  Court 
is  reversed  by  the  Appellate  Court,  it  is  abso- 
lutely dead  and  gone.  If,  on  the  other  hand, 
it  is  affirmed  by  the  Appellate  Court,  it  is 
equally  dead  and  gone,  though  in  a  different 
way ;  namely,  by  being  merged  in  the  decree 
of  the  superior  Court,  which  takes  its  place 
for  all  intents  and  purposes.  Both  the  de- 
crees cannot  exist  simultaneously ;  for  in  that 
case  the  decree-holder  would  be  entitled  to 
demand  execution  in  respect  of  both  of  them, 
and  such  a  double  execution  in  one  and  the 
same  suit  would  be  manifestly  improper. 
Suppose  the  law  were  that  Appellate  Courts 
ahould  execute  their  own  decrees.  There  is 
nothing  in  this  supposition  to  interfere  with 
the  fairness  of  the  present  discussion;  for 
such  a  law  might  at  any  time  be  passed  by 
the  Legislature  without  affecting  the  principle 
upon  which  that  discussion  depends.  Could 
it  have  been  contended  for  one  moment  that 
the  lower  Courts  would  have  bee^  justified 
in  executing  the  original  decrees,  whilst  the 
Appellate  Courts  were  executing  their  own  ? 
If,  notwithstanding  the  confirmation  of  the 
decree  of  the  lower  Court  by  the  Appellate 
Court,  we  hold  that  decree  to  be  still  in  exist- 
ence, whal  is  to  become  of  the  decree  of 
eonfirmation  passed  by  the  latter  Court? 
Surely  it  is  not  to  be  treated  as  a  nullity ; 


and  if  not  treated  as  a  nullity,  it  must  be 
treated  as  a  decree  capable  of  being  enforced 
by  execution,  and  therefore  of  superseding 
the  decree  in  affirmance  of  which  it  was 


The  second  question,  however,  is  one  of 
considerable  difficulty.  But  after  giving  to 
it  my  best  and  most  earnest  cQUsideratioUy 
the  conclusion  I  have  arrived  at  is  that  a  de« 
cree  of  the  High  Court  in  its  appellate  juris* 
diction,  whether  it  is  for  affirming  or  for  re- 
versing a  decree  passed  by  a  subordinate 
Court  in  the  mofussil,  is  subject,  like  the 
latter  decree,  to  the  3  years  rule  of  limitation 
prescribed  by  the  20th  Section  of  Act  XIY 
of  1859. 

According  to  the  true  theory  of  appeals, 
the  duty  of  an  Appellate  Court  is  to  pass 
the  decree  which  ought  to  havi  been  passed  by 
the  Court  from  whose  decision  the  appeal  is 
prefen'ed.  The  High  Court,  as  a  Court  of 
appeal  from  the  Courts  in  the  mofussil,  is 
no  exception  to  this  rule,  as  may  be  clearly 
seen  from  the  2 1st  Section  of  the  Letters 
Patent,  which  will  be  more  specifically  re- 
ferred to  hereafter.  It  would,  therefore,  be 
wrong  in  principle  if  we  give  to  the  decree 
of  the  Appellate  Court  any  legal  effect  or 
operation  which  that  decree,  if  passed  by 
the  Court  of  original  jurisdiction,  would  not 
have  possessed.  An  Appellate  Court  is  no- 
thing more  than  a  Court  of  error,  and  its 
decrees  ought,  therefore,  to  be  subject  to  the 
same  rules  and  limitations  bs  the  decrees 
whose  errors  they  profess  to  correct.  The 
necessity  for  the  existence  of  Appellate  Courts 
arises  entirely  from  an  assumed  want  of  con- 
fidence in  the  judgments  of  the  Courts  of 
original  jurisdiction.  But  neither  this  neces- 
sity nor  the  cause  from  which  it  arises 
ought  to  make  any  difference  whatever  in  the 
rights  of  the  parties  or  in  the  mode  in  which 
those  rights  are  to  be  enforceu 

Section  21  of  the  Letters  Patent  of  1865 
runs  as  follows : — 

"  And  it  is  hereby  ordained  that  with  re- 
**  spect  to  the  law  or  equity  and  rule  of  good 
"  conscience  to  be  applied  by  the  said  High 
"  Court  of  Judicature  at  Fort  Willifttn  in 
'<  Bengal  to  each  case  coming  before  it  in  the 
*'  exercise  of  its  appellate  jurisdiction, — 
**  such  law  or  equity  and  rule  of  good  oon- 
'*  science  which  the  Court  in  which  the  pro* 
"  ceedings  in  such  case  were  originally  insti- 
"  tuted  ought  to  have  applied  to  such  case." 

Suppose,  therefore,  that  the  law  had  re- 
quired  the  appellate  branch  of  the  High 
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Couit  to  execute  its  own  decrees.  The 
arising  out  of  snch  executiona  woald  hare 
been  undoubtedly  entitled  to  take  their  rank 
in  the  category  of  "  cases  coming  before  the 
**  High  Court  in  the  exercise  of  its  appellate* 
jurisdiction."  What  law  of  limitation,  then, 
would  the  High  Court  have  been  obliged  to 
^pply  to  such  cases  ?  Surely  the  same  law 
which  **  the  Courts  in  which  the  proceedings 
'•  ^ere  originally  instituted**  would  have 
applied  to  ''  such  cases,"  that  is  to  say,  to 
dases  arising  out  of  the  execution  of  their 
own  decrees.  It  has  been  held  oYer  and  over 
ligain,  that  pi^oceediDgs  taken  in  execution 
of  a  decree  are  nothing  but  continuations  of 
th^  Suit  in  Whfch  that  decree  was  passed ; 
so  that  there  is  no  ground  whatever  for 
raising  any  verbal  objections  to  the  above 
eonclusioD  ill  consequence  of  the  use  of  tlie 
word  "  case"  in  the  Section  under  our  con- 
sideration. So  far  as  the  spirit  of  that 
Section  is  eonoerned,  its  applicability  to  the 
•ases  supposed  above  is  too  manifest  to  re- 
qtlire  any  lengthy  discussion.  If  "  the  law, 
equity  and  rule  of  good  oonsoience"  appli- 
eable  to  the  execution  of  decrees  passed  by 
Courts  of  original  jurisdiction  be  not  **  (he 
law,  equity  and  rule  of  good  conscience" 
which  the  High  Court  would  have  been 
bound  to  follow  in  those  cases,  there  is  no 
other  '*  law,  equity  and  rule  of  good  con- 
science" by  which  it  could  have  guided  itself; 
and  the  word  'Maw"  clearly  includes  the 
foib  »/  limiiation.  The  High  Court  in  the 
exercise  df  its  appellate  jurisdiction  is  bound 
to  pass  its  decrees  according  to  the  ''  law, 
equity  and  rule  of  good  conscience"  prevail- 
ing in  the  Courts  fVom  whose  decisions  the 
kppeals  are  preferred  ;  and  1  do  not  see  the 
slightest  reason  for  holding  that  the  framers 
of  Section  21  intended  to  make  the  execu- 
tion of  those  very  decrees  subject  to  a  differ- 
tot  **  law  or  equity  and  rule  of  conscience.'' 

It  is  true  that  decrees  passed  by  the  ap- 
peUi|t6  branch  of  the  High  Court  are  re- 
quired to  be  executed  by  the  Courts  which 
passed  the  original  decrees.  But  this  cir- 
eulnstance  can  in  no  way  affect  the  validity 
of  my  conclusion.  On  the  contrary,  it  ai- 
fbrds  an  additional  ground  in  support  of  it. 
I  take  it  to  be  a  general  principle  of  law 
that  all  matters  of  procedure  are  sul^ect  to 
the  iex  fori.  Section  862  of  Act  VIII  of 
1859,  the  very  Section  which  requires  the 
tiecree  of  the  Appellate  Court  to  be  executed 
by  the  Court  of  first  instance,  recognises 
this  principle  as  f^r  as  it  goes  ;  fbv  it  says 
distinctly  that  all  such  decrees  **  shall  be 
executed   it  the  manner  and  according  to 


the  rules  hereinbefore  contained  for  li# 
execution  of  original  decrees.'*  It  is  true, 
that  the  rules  referred  to  in  this  Section  are 
those  which  are  laid  down  in  the  Code  of 
Civil  Procedure,  and  that  they  do  not,  there- 
fore, include  the  law  of  limitation  which 
forms  no  part  of  that  Code.  But  a  law  of 
limitation,  like  the  one  prescribed  in  Act 
XIV  of  1859  for  the  execution  of  decrees^ 
is  a  part  of  the  law  of  procedure  in  the  most 
extensive  signification  of  that  expression ; 
for  it  merely  afiects  the  remedy  of  the  decree- 
holder,  and  not  the  right  given  to  him  by 
the  decree,  at  least  not  directly.  It  is  open 
this  ground  that  it  has  been  held  that  causes 
of  acdon  arising  in  foreign  territories  are 
governed  by  the  law  of  limitation  prevailing 
in  the  Court  in  which  they  are  sought  to  be 
enforced,  and  the  same  principle  is  also  ap- 
plicable to  the  decrees  of  our  Civil  Courts 
where  they  are  sought  to  be  executed  oat 
of  the  jurisdiction  of  the  Courts  by  which 
they  are  passed.  Section  287  of  the  Code 
of  Civil  Procedure  says  distinctly  that  when 
decrees  of  one  Court  are  transmitted  for  exe- 
cution to  another  Court  of  a  different  juris« 
diction,  they  '*  shall  have  the  same  effect"* 
as  the  decrees  of  the  Court  to  which  tkejf 
are  so  transmitted;  and  Section  288  enacts 
that  '*  they  shall  be  executed  by  such  Court 
according  to  its  own  rules  in  the  like  ceuesj* 
Why,  then,  are  we  to  hold  that  the  Courts 
Which  have  to  execute  the  deOreea  passed  by 
the  High  Court  in  the  exercise  of  its  ap- 
pellate jurisdiction,  are  to  execute  those 
decrees  according  to  a  rule  of  [imitation 
different  from  that  which  is  applicable  to 
their  own  decrees,  when  the  principle  Involv- 
ed is  precisely  the  same,  and  when  we  fiad 
that  the  principle  has  been  recognised  in 
every  other  respect  by  the  express  provisions 
of  the  862nd  Section  of  Aet  VIII  of 
1859? 

Much  stress  has  been  laid  upon  the  words 
''  established  by  Royal  Charter"  used  in 
the  19ih  Section  of  Act  XIV  of  1859.  It 
has  been  argued  that  as  the  High  Court  i^ 
a  '*  Court  established  by  Royal  Charter," 
all  the  decrees  passed  by  it,  whether  in  the 
exercise  of  its  original  jurisdiction  or  other* 
wise,  must  be  subject  to  the  12  years'  rule 
of  limitation  prescribed  by  that  Section.  It 
is  clear,  however,  that  that  rule  was  intend- 
ed by  the  framers  of  Act  XIV  of  1859 
for  the  decrees  of  the  late  Supreme  Court, 
whose  place  is  now  occupied  by  the  High 
Court  in  its  original  jurisdiciion  i  and  there 
is  nothing  either  in  the  Act  of  Parliaaent 
or  in    the  Letters  .Patent    by  which  the 
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High  Court  wns  ostablishecl,  or  Iq  any 
other  Act  or  Regulation  passed  since  the 
promulgation  of  Act  XIV  of  1859,  to  show 
that  the  original  operation  of  that  rule 
has  been  extended  to  the  decrees  of  the 
High  Court  in  its  appellate  jurisdiction. 
On  the  contrary,  it  has  been  already  shewn 
from  the  provisions  of  the  21st  Section  of  the 
Letters  Patent  that  the  reverse  is  the  case. 
Why  then  are  we  to  adopt  an  anomalous  con- 
atmctlon  the  effect  of  which  would  be  to 
render  the  decrees  of  an  Appellate  Court 
subject  to  a  law  of  limitation  different  from 
that  prescribed  for  the  decrees  of  the  Court 
of  first  instance,  when  that  eonstmction  has 
not  only  nothing  dther  in  reason  or  in  justice 
to  recomniend  it,  but  when  it  is  not  even 
sanotioned  by  the  intention  of  the  Legis- 
lature? 

It  may  be  said  that  if  Section  19  was  not 
intended  for  the  decrees  of  the  appellate 
Inranch  of  the  High  Court,  Section  20  also 
waa  not  intended  for  those  decrees.  But  the 
answer  to  this  objection  is  four-fold.  In  the 
first  place,  it  is  beyond  all  contention  that 
Section  20  was  intended  for  the  decrees  of 
the  late  Sudder  Court,  wd  as  the  appellate 
branch  of  the  High  Court  occupies  the  place 
of  that  Court  in  every  respect,  all  its  decrees 
mu9t  be  subject  to  the  law  of  limitation  pre- 
scribed for  the  deicrees  of  the  Sudder.  Court  in 
the  aboence  of  any  specific  legislative  provi- 
sion to  the  contrary.  In  the  second  place, 
even  if  it  is  admitted  that  Section  20  would 
not  be  directly  applicable  to  the  decrees  passed 
by  the  High  Court  in  the  exercise  of  its 
appellate  jurisdiction,  those  decrees  would 
stiU  be  subject,  according  to  the  true  theory 
of  appeals,  to  the  law  of  limitation  pre- 
jBcribed  by  that  Section,  inasmuch  as  it  is  the 
h|V  applicable  to  the  decrees  of  the  Courts 
in  which  the  proceedings  were  originally 
ii^titated.  The  legitimate  function  of  an 
Appellate  Court  being  to  do  nothing  more 
thtm  whaljnughi  to  have  heen  doffe  by  the  Court 


from  whose  decision  the  appeal  is  preferred, 
the  deq'ees  of  the  Appellate  Court  would, 
upon  general  principles,  be  subject  to  the  same 
iaws  as  those  prescribed  for  the  decrees  of  the 
Court  of  first  instance,  even  if  there  were  no 
express  legislative  provision  on  the  subject 
In  the  present  case,  however,  it  has  been 
shewn  firom  the  21st  Section  of  the  Letters 
Patent  that  this  was  clearly  the  intention  of 
the  Legislature.  In  the  third  place,  the 
decrees  passed  by  the  High  Court  on  its  appel- 
late side  bdng  required  by  law  to  be  executed 
by  the  Courts  of  original  jurisdiction,  the 
latter  Courts  are  bound,  according  to  the 
general  principle  above  referred  to,  to  execute 
them  according  to  the  law  of  limitation  appli- 
cable to  their  own  decrees.  In  the  last  place, 
if  we  hold  that  the  decrees  passed  by  the 
High  Court  in  the  exercise  of  its  i^ella^ 
jorisdiction  are  subject  neither  to  the  provi- 
sions of  Seotipn  20  nor  to  tfiose  of  Section 
19,  there  is  no  otl^Qr  Section  of  the  Ifimita- 
tion  Act  which  can  possibly  apply  to  them ; 
and  the  consequence  would  be  that  those 
decrees  would  have  no  law  of  limitation  at  all 
to  govern  their  execution.  Such  a  construc- 
tion, however,  would  be  not  only  unjust  to 
the  parties  gainst  whoi^  tho^p  decrees  are 
passed,  but  it  would  be  also  opposed  to  the 
intentions  of  the  Legislature,  so  far  as  we  can 
gather  those  intentions  from  tiie  nature  of  the 
functions  entrusted  to  tiie  appellate  branch 
of  the  High  Court  and  the  laws  which  have 
been  enacted  to  regulate  the  exwoise  ef  those 
fimctions. 

It  has  been  aaid  that  the  opposite  view  is 
strongly  supported  by  the  principle  of  the 
Full  Bench  case  in  which  it  was  held  that  the 
decrees  of  the  Privy  Council  igre  not  ^b^eet 
to  any  law  of  limitation.  I  do  not  wish  to 
express  any  opinion  as  to  the  correctness  or 
otherwise  of  that  decision.  But  without 
pledging  myself  to  the  soundness  of  all  the 
reasoning  employed  by  the  leiurne^  ivL^gp^  by 
whom  it  was  passed^  it  is  sufficient  for  the 
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purposes  of  the  present  argument  to  say  that 
that  case  is  clearly  distinguishable  from  the 
one  now  before  us.  A  decree  of  the  Privy 
Council  is  not  in  the  nature  of  a  decree  passed 
by  an  ordinary  Court  of  Justice.  It  is,  in 
fact,  a  command  of  Her  Majesty  the  Queen, 
and  the  chief  reason  upon  which  the  case 
referred  to  was  decided  was  that  no  Act  or 
Begulation  passed  by  the  Indian  Legislature 
could  interfere  with  Her  Majesty's  prerogative 
to  have  that  commad  executed  without  refer- 
ence to  any  conditions  of  time  not  expressly 
included  in  it. 


The  18th  July  1871. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  F.  B. 
Kemp,  J.  B.  Phear,  Dwarkanath  Mitter, 
and  W.  Ainslie,  Judges. 

JoriBdiotion  —  Appeal  —  Plaint  — 
Stamp— SeotloQB  30  and  36  Act 
VXXX  of  X899~Hote  (b)  ArUole  B 
Act  XZVX  of  X867. 

Case  No.  94  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sglhet,  dated 
the  22nd  November  1870,  reversing  a 
decision  of  the  Moonsijff  of  that  Dis- 
trict, dated  the  ISth  August  1870. 

The  Collector  of  Sylhet  (one  of  the  Defend- 
ants)  Appellant, 

versus 

Kalee  Coomar  Dutt  and  others  (Plaintiffs) 
Respondents. 

Baboo  Unnoda  Pershad  Banerjee  for  Ap- 
pellant. 

Baboo  Doorga  Mohun  Doss  for    Bespon* 
^  dents. 


Whenever  a  plaint  is  rejected  under  the  proyiaiona  of 
Section  80  of  Act  VIII  of  1S59  on  the  ground  that  the 
amount  or  estimated  value  of  the  claim,  as  stated  hy 
the  plaintiff,  is  beyond  the  jurisdiction  of  the  Coort, 
an  appeal  is  given  by  Section  36  from  the  order  rejecting 
the  plaint,  notwithstanding  note  (6)  to  Schedule  B  of 
the  Stamp  Act  XXVI  of  1867,  which  cannot  repeal  by 
implication  the  provisions  of  Act  VIII  of  1859. 

This  case  was  referred  to  the  Fall  Bench 
by  E.  Jackson  and  Onoocool  Chunder 
Mooherjee,  J.  J,,  with  the  following  re* 
marks  : — 

Jackson,  J. — In  this  case  a  preliminary 
objection  was  raised  before  the  Moonsiff  as 
to  jurisdiction.  It  was  alleged  by  the  de- 
fendant  that  the  claim  had  been  under-valued 
and  that  the  plaint  if  properly  valued  should 
be  filed  before  the  Subordinate  Judge  of  Uie 
district.  The  Moonsiff  enquired  into  the 
valuation  and  came  to  the  decision  that  the 
claim  was  under-valued,  and  he  accordingly 
returned  the  plaint  to  the  plaintiff.  The 
plaintiff  appealed  to  the  Subordinate  Judge 
who  came  to  a  different  conclusion  upon  the 
evidence,  and  thinking  that  the  Moonsiff 
had  jurisdiction  remandad  the  case  to' the 
Moonsiff  for  trial.  . 

This  special  appeal  is  on  the  point  that 
the  Moonsiff's  orders  on  the  subject  of 
valuation  are  final  under  note  {b)  attached  to 
Schedule  B,  Act  XXVI  of  1867,  and  that 
it  follows  that  his  decision  on  the  question 
of  jurisdiction  is  consequently  virlaally 
final  also,  inasmuch  as  taking  the  Moonsiffs 
valuation  the  question  of  jurisdiction  is 
disposed  of.  In  support  of  this  view,  we 
have  been  referred  to  several  precedents  of 
this  Court  to  be  found  in  the  13th  Weekly 
Reporter,  pages  327  and  415,  and  in  the  6th 
Bengal  Law  Reports,  pages  11  and  12* 
This  Bench  passed    the  decision  at  page  12 

*  14  W.  K.,  pp.  381  Ss  m. 
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of  the  Bengal  Law  Reports,*  but  on  re-con- 
sideration we  are  inclined  to  doubt  the 
correctness  of  the  judgment  we  then  arrived 
at.  It  seems  to  us  that  the  proper  con- 
struction to  be  placed  upon  the  note  to 
Schedule  B  of  Act  XXVI  of  1867,  is  that 
when  the  case  is  admittedly  one  within  the 
jurisdiction  of  the  Court  in  which  the  suit 
is  brought,  the  exact  amount  of  stamp  re- 
quired may  be  determined  by  that  Court,  and 
its  decision  is  final.  This  would  appear 
from  the  last  sentence  in  tl>at  note,  which 
directs  that  if  the  Tal nation  is  found  to  be 
excessive  the  excess  shall  be  returned,  and 
if  deficient,  the  deficit  shall  be  put  in  be- 
fore the  case  proceeds  any  further.  These 
directions  would  not  apply  when  the  decision 
of  the  Moonsiff  was  that  the  valuation 
took  the  case  beyond  his  jurisdiction.  If 
this  is  the  correct  interpretation  to  be  put 
upon  this  law,  it  will  do  away  with  the 
forced  construction  put  upon  this  portion  of 
the  law  in  the  decision  in  the  ISth  Weekly 
Reporter,  page  415,  vt>.,  that  by  it  Sections 
31  and  36  of  the  Procedure  Code  are 
virtually  repealed,  though  there  is  no  re- 
pealing enactment  to  that  efiect.  And 
there  will  be  an  end  also  of  the  other 
difficulty  which  must  follow  if  the  former 
view  of  the  law  is  correct,  viz.^  that  when 
the  Moonsiff  and  Subordinate  Judge  take 
different  views  of  the  valuation  of  a  suit,  as 
in  this  case,  the  decision  of  each  as  to  the 
Institution  of  the  suit  in  his  Court  is  final, 
and  the  plaintiff  has  no  remedy. 

We  are  asked  to  refer  the  question  to  a 
Full  Bench,  and  we  think  that  this  is  the 
proper  course  to  adopt. 

The  judgment  of  the  Full  Bench  was  deli- 
vered as  follotos  by 

Norman^  C  J.— In  this  case,  Woodoy 
Chand  Dutt,  the  plaintiff,  brought  a  suit  in 
the  Court    of  the  Moonsiff  of  Lushkerpore 

•  U  W.  B.,  p.  451. 


in   the   district  of  Syihet   for  some  lands, 
valuing  his  rights  at  rupees  82-1-4  pies. 

A  preliminary  objection  was  raised  by 
the  Collector  of  Syihet  on  the  part  of 
Government,  the  defendant  in  the  suit,  to 
the  effect  that  the  Moonsiff  had  no  jurisdic- 
tion, the  pro  perty  having  been  under- valued. 
The  Moonsiff  made  a  local  enquiry  and 
finding  the  value  of  the  property  in  suit  to 
be  rupees  2,260,  which  was  beyond  his 
jurisdiction,  returned  the  plaint  to  the 
plaintiff  in  order  that  it  might  be  filed  in 
the  Subordinate  Judge's  Court  on  a  stamp 
for  rupees  2250. 

The  plaintiff  appealed  to  the  Subordinate 
Judge  against  the  prder  of  the  Moonsiff 
rejecting  the  plaint  on  the  ground  that  the 
value  of  the  claim,  the  subject-matter  of 
the  suit,  was  beyond  his  jurisdiction  under 
the  provisions  of  the  36th  Section  of  the 
Code  of  Civil  Procedure,  Act  VIII  of  1859. 
The  Subordinate  Judge  entertained  the  ap- 
peal and  tried  the  question  of  the  valuation 
of  the  property.  He  found  that  the  value 
of  the  claim  was  rupees  500,  and  ac- 
cordingly reversed  the  order  of  the  Moonsiff 
which  rejected  the  plaint.  He  directed  the 
Moonsiff  to  receive  the  plaint  upon  a 
valuation  of  rupees  500  and  to  try  the  case 
upon  the  merits. 

From  that  decision  a  special  appeal  was 
presented  to  this  Caurt,  and  the  objection  taken 
was  that  no  appeal  lay  from  the  decision  of 
the  Moonsiff  as  to  the  market  value  of  the 
property  in  suit.  The  appellant  relied  on  a 
note  to  No.  11  of  Schedule  B,  Act  XXVI  of 
1867,  which  provides  that  "  in  order  to  as- 
*'  certain  the  market  value  or  annual  net  pro- 
*'  fits  of  any  such  property  as  is  described 
**  in  note  'A'  and  in  note  'B,'  the  Court  may, 
*'  either  of  its  own  motion  or  on  the  applica- 
*'  tion  of  any  party  to  the  suit,  issue  a  com- 
**  mission   to  any   proper  person,   directing 
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''  him  to  make  such  local  or  other  iavestiga- 
"  tion  as  may  be  necessary  aod  to  report 
'^  t^er^OQ  to  the  Court,  and  the  decision  of 
"  the  Court  as  to  the  market  value  or  annual 
*'  net  profits  shall  be  fiuah" 

The  case  came  before  a  Division  Bench 
of  this  Court,  Justices  Elphinstone  Jackson 
and  Onoocool  Chunder  Mookerjee,  who  find- 
ing that  there  had  been  two  decisions  to  the 
^ect  that  in  sucjb  cases  no  appeal  lies  from 
^e  4^ter  mi  nation  of  U^e  first  Court  as  to 
^l^e  value, — one  of  them  being  reported  in 
yojume  XIII,  Weekly  Reporter,  page  415, 
and  the  other  in  the  6th  Bengal  Law  Re- 
port^  page  12  of  the  Appendix,* — referred 
this  case  for  the  opinion  of  a  Full  Bench. 

We  are  of  opinion  that  whenever  a  plaint 
is  rejected  under  the  provisions  of  Section 
30  of  Act  YIII  of  1859  on  the  ground  that 
the  amount  or  estimated  value  of  the  olaim, 
as  stated  by  the  plaintiff,  is  beyond  the 
jurisdiction  of  the  Court,  an  appeal  is  given 
by  Section  36  from  the  order  rejecting  the 
plaint.  We  think  it  clear  that  the  pro- 
visions in  the  note  to  the  Stamp  Act  XXVI 
pf  1867,  which  was  passed  for  a  totally 
different  purpose,  namely,  to  prevent  appeals 
upon  questions  of  stamp  duty  where  the  sole 
question  is  as  to  the  amount  of  stamp  to  be 
impressea  on  the  plaint,  cannot  have  the 
effect  of  repealing  by  implication  the  pro- 
visions of  the  Code  of  Civil  Procedure, 
which  in  clear  and  distinct  terms  give  a 
right  of  appeal  where  a  plaint  is  rejected 
upon  the  ground  that  it  is  under-valued.  We 
^t^ipk  it  clear  that  whenever,  for  the  purpose 
pf  ^determining  the  question  whether  or  not 
the  lower  Cpurt  was  right  in  rejecting  the 
plaiijitppon  the  ground  that  it  had  no  juris- 
diction to  entertain  the  suit,  it  becomes 
necessary  to  try  what  is  really  and  truly  the 
;y(ilue  of  the  property  in  suit,  the  Court 
/which  has  to  determine  the  appeal    upon  the 

-:  14  W.  Rn  P..451. 


question  of  jurisdiction  has  incidentally 
power  to  determine  all  those  questions  of  fact 
which  are  necessary  to  enable  it  to  arrive  at 
a  satisfactory  determination  on  the  question 
of  jurisdiction.  We  think,  therefore, '  that 
there  is  no  doubt  that  an  appeal  to  the 
Subordinate  Judge  lay  in  the  present  case, 
And  for  the  purpose  of  determining  that 
appeal  the  Subordinate  Judge  had  the  power 
to  enquire  into  and  determine  the  question 
of  the  value  of  the  property  in  suit.  Were 
it  otherwise,  the  greatest  possible  inconveni- 
ence would   result.     If  a   plaint   had  been 

presented  to  the  Moonsiff,  and  the  Moonsiff 

•  •  •.  '  ■■      .....       X, 

had  tried  the  question  as  to  the   value  of  the 

property  and  had  decided  that  he  had  no 
jurisdiction,  he  would,  of  course,  dismiss  the 
suit.  Suppose  then  the  plaintiff,  being  un- 
able to  appeal,  to  have  presented  his  pltiot 
to  the  Court  of  the  Subordinate  Judge,  and 
the  defendant  had  there  objected  that  the 
valuation  was  not  such  as  to  give  to  the 
Subordinate  Judge  jurisdiciion.  It  is  easy 
to  imngine  cases  in  which  that  course  would 
be  open  to  a  defendant  notwithstanding  ao 
objection  made  by  him  to  the  valuation  in 
the  lower  Court.  If  the  objection  on  tlie 
part  of  the  special  appellant  is  well  founoed 
it  would  become  the  duty  of  the  Subordinate 
Judge  to  take  up  and  try  the  question 
of    valuation  and   his  decision   also  would 

..  .o        J.I 

be  final,  a^d  therefore  there  would  be  a 
final  decision  that  the  suit  could  not  be 
maintained  in  the  Moonsiff'a  Court  tod 
also  a  decision  equally  final  that  the  suit 
could  not  be  maintained  in  the  Subordi- 
nate Judge's  Court,  which  would  lead  to 
a  practical  absurdity  and  the  greatest  iocoQ- 
venience. 

The  result  of  this  decision  is  that  the 
appeal  will  be  dismissed  with  costs.  The 
respondent  will  be  allowecl  TxiW  costs  both 
in  this  Court  and' '  before '  ihe  ^ivUij^^ 
Bench. 
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The  8th  June  187U 

Present : 

The  HoD*ble  J.  P.Norman>  Officiating  ChieJ 
Justice^  and  the  Hon^ble  F.  B.  Kemp, 
L.  S*  Jackflon,  A.  6.  Macpherson  and 
Dwarkanath  Mitter,  Judges. 

V 

KaHomedan  Xialir~Pr6i»emptloil^ 
Tulab-i-isliaad. 

Case  No.  174  of  1870. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Patna^  dated  the  I  tit  June 
1870. 

Massamut  Jameelan  and    another  (two  of 
the  Defendants)  Appellants, 

versus 

Loteef  Hossein  (Plaintiff)  and  another  (De- 
fendant) Respondents. 
Mr.  R,  E,  Twidale  for  Appellants. 
3fr.  C  Gregory  for  Respondents. 

It  is  not  B  binding  rale  of  Uw  that  the  tutmb-i-iskaad, 
tr  nude  within  a  day  after  the  reoeipt  of  intelligence  of 
the  parcbasOf  necessarily  is  in  time  for  the  preservation 
of  the  right  of  pre-emption:  the  due  and  sufficient 
obaerviuice  of  that  formality,  a«  to  time,  i§  a  qaestion 
to  be  decided  in  each  case  by  the  Court  which  has  to 
deal  with  the  facts. 

This  ease  was  referred  to  the  Full  Bench 
by  L.  S.  Jachson  and  A,  G,  Macpherson, 
J,  J,y  wiih  the  following  remarhs:-^ 

Jachson,  J. — Wb  are  not  inclined  to  think 
there  is  mach  force  in  the  remaining  objeC'> 
tions  urged  hy  Mr.  Twidale,  or  that  on  this 
part  of  the  case  we  ought  to  disturb  the 
judgment  of  the  Court  below  ;  but  the  first 
matter  which  was  argued,  namely,  the  ques- 
tion on  which  the  Judge,  although  inclined 
to  come  to  a  different  conclusion,  considered 
himself  bound  by  the  decision  of  the  High 
Court  referred  to  in  the  VI  Weekly  Report- 
^>  pago  173,  is  a  point  of  considerable  im- 
portance in  regard  to  this  class  of  cases, 
and  is  a  point  on  which  we  should  hardly 
feel  ourselves  at  liberty  to  decide  in  the 
sense  in  which  we  are  at  present  inclined  to 
divide  it;  without  referring  the  question  to 
a  Full  Bench. 


It  appears  to  us  that  the  Division  Bench 
of  tills  Court  in  1866  could  hnrdly  have  in- 
tended to  bold  that  us  a  matter  of  law  a  per- 
son claiming  a  right  of  pre-emption  must  be 
hehl  to  be  in  good  time  if  he  completed  the 
formality  of  tulub-i-ishaad  within  one  day 
after  he  heard  of  the  purchase  to  which  he 
objects,  but  that  the  Court  which  has  to 
deal  with  the  facts  must  be  at  liberty  in  each 
case  to  determine  whether  the  shaffee  has 
complied  with  the  dictates  of  Mahomedan 
Law  in  carrying  out  the  tulub-i-ishaad  with 
proper  diligence  and  promptitude.  But  as 
the  case  in  question  is  certainly  capable  of 
bearing  that  construction,  and  as  it  is  based 
on  a  ruling  of  the  late  Sudder  Court  passed 
in  1857,  to  be  found  in  the  ffrst  Yolume  of 
the  Reports  of  that  year,  page  454,  it  ap- 
pears to  us  advisable  to  refer  this  question 
to  the  Pull  Bench.  The  question  is  whe- 
ther it  is  a  binding  rule  of  law  that  the 
tulub'i'ishaad,  if  made  within  a  day  after 
the  receipt  of  intelligence  of  the  purchase, 
necessarily  is  in  time  for  the  preservation  of 
the  right  of  pre-emption, — or  whether  the 
due  and  sufficient  observance  of  that  for- 
mality^ as  to  time,  is  not  a  question  to  be 
decided  in  each  case  by  the  Court  which 
has  to  deal  with  the  facts.  The  case  will 
therefore  be  referred  for  a  decision  on  this 
point  to  a  Full  Bench. 

The  judgment    of    the  Full   Bench   was 
delivered  by 

Norman,  C.  J.  {the  other  Judges  con- 
currfng.)^'T\\is  case  has  been  submitted  to  a 
Full  Bench  ip  consequence  of  two  decisions — 
one  reported  in  Volume  VI  of  the  Weekly 
Reporter,  page  173,  and  the  other  in  the 
Sudder  Decisions  for  1857,  Volume  I,  page 
454  ;  in  both  which  cases  it  was  held  that  a 
delay  of  one  day  in  making  the  tulub-i* 
ishaad  when  a  Mahomedan  is  making  a 
claim  for  pre-emption  is  not  such  a  delay  as 
to  interfere  with  or  prejudice  the  plaintiff's 
right  to  pre-emption  under  the  Mahomedan 
Law. 

Mr.  Justice  L.  Jackson  and  Mr.  Justice 
MucphersoQ  have  referred  the  following 
question  to  this  Court : — 

"  Whether  it  is  a  binding  rule  of  law 
'<  that  the  tulub-i-ishaad,  if  made  within  a 
"  day  after  the  receipt  of  intelligence  of 
**  the  purchase,  nccesaurily  is  in  time  for  the 
**  preservation  of  the  right  of  pre-emption, — 
'^  or  whether  the  due  and  sufficient  observ- 
**  ance  of  that  formality,  as  to  time,  is  not  a 
<<  question  to  be  decided  in  each  case  by  the 
««  Court  which  has  to  deal  with  the  facts." 
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Now  we  may  observe  thnt  in  the  case  in 
the  Sudder  Reports  of  1857,  Mr,  Trevor 
and  Mr,  Money — who  were  tlie  Judges 
formins  the  raojoriiy  of  the  Court — admitted 
that  the  fuiwa  of  the  Casee-ool-Cozat  on 
which  they  acted  was  not  in  accordance 
with  the  rule  laid  down  by  Sir  William 
Macnnp;iiten.  That  rule,  which  as  we  think 
is  correctly  stated,  is  as  follows  : — "  It  is 
**  necessary  that  the  person  claiming  the 
*'  right  of  pre-emption  should  declare  his 
"  intention  of  becoming  the  purchaser  imme- 
**  diately  on  hearing  of  the  sale"  (which  we 
may  observe  is  the  tulub-i-moasibat)  **  and 
**  that  he  should,  with  the  least  practicable 
'*  delayy  make  affirmation  by  witness  of  such 
**  his  intention  either  in  the  presence  of  the 
*'  seller  or  of  t)ie  purchaser,  or  on  the  pre- 
"  mises.'' 

The  rule,  then,  stated  by  Sir  William  Mac- 
naghten  is  that  the  tulub-i^ishaad  should  be 
made  with  the  least  practicable  delay.  Now, 
on  referring  to  the  authorities  on  Mahome- 
dan  Law  which  have  been  bronght  before 
the  Court  by  Mr.  Twidale,  it  is  clear  that 
the  rule  is  one  fairly  deducible  from  those 
authorities.  ^ 

The  first  to  which  we  may  refer  is  Bail- 
lie's  Digest  of  Mahomedan  Law.  At  page 
483  he  says — ''  The  making  of  this  demand 
**  (of  pre-emption)  is  measured  by  the  ability 
*'  to  do  so.  And  when  one  is  able  to  make 
*'  the  demand  in  the  presence  either  of  the 
''  purchaser  or  the  seller  (though  only  by 
'*  letter  or  a  messenger)  and  fails  to  do  so, 
*'  the  right  of  pre-emption  is  annulled,  to 
**  prevent  injury  to  the  purchaser.  If  he 
**  (that  is  the  claimant)  leave  the  nearest  to 
"  go  to  one  more  remote,  all  being  in  the 
'*  same  city,  the  right  is  not  annulled  on  a 
**  favorable  construction  ;  otherwise,  if  the 
*'  more  remote  be  in  another  city  or  in  one 
*'  of  the  villages  belonging  to  the  same 
**  city." 

It  is  plain,  therefore,  that  if  the  pre* 
emptor,  instead  of  going  to  the  persons 
who  reside  nearest  to  him,  goes  either  to  the 
seller  or  purchaser  who  lives  in  another  city 
at  a  distance^  without  taking  care  to  give 
prompt  notice  to  one  that  is  nearest,  he  loses 
his  right. 

There  is  also  a  passage  cited  by  Mr. 
Twidale  from  the  Inayahy  a  commentary  on 
the  Hedaya,  which  is  thus  spoken  of  by 
Mr.  Morley  in  his  Digest  of  Indian  cases. 
He  says  that  it  was  written  by  Shaikh 
Akmal-od-din  Mahomed  Ben  Mabmud,  who 
died  in  (he   Uijtee  year  786,   A.  P.  1384, 


and  adds  *'  the  Inayah  is  much  esteemed  for 
its  studious  analysis  and  interpretatioo  of 
the  text."  In  that  book.  Volume  IV,  page 
251,  commenting  on  the  last  line  of  the 
1st  paragraph,  page  573  of  the  Hedaya, 
where  the  author  of  the  Hedaya  is  speak- 
ing of  the  delay  of  the  litigation,  the  Com- 
mentator says  :— *'  Nehaya  says  from  Zukb- 
*<  eera  that  when  the  Shuifee  is  absent  and 
*'  afterwards  was  informed  of  the  sale,  then 
"  he  should  make  moasibat,  and  after  that 
''  Ike  should  get''  (that  is,  be  allowed)  **  so 
'*  much  time  as  will  enable  him  to  go  to  the 
*'  purchaser  or  seller  of  the  property  for 
''  ishaad  ;  but  if  this  time  has  expired,  and 
"  he  did  not  himself  go,  or  send  some  one, 
*'  then  the  shuffa  is  invalid." 

Mr.  Samuells,  the  Judge  who  was  in  the 
minority  when  the  case  was  before  the  Sad- 
der Court,  puts  the  rule,  as  it  appears  to  as, 
upon  the  true  ground.  He  says  : — "  The 
"  futwa  of  the  Law  Officer  is  quite  irre- 
"  concileable  with  the  principles  stated  by 
**  Macnaghten,  and  no  authority  is  given  for 
**  the  doctrine  which  it  enunciates  on  the 
<*  subject  of  thje  tuiub-i-ishaad.  It  is  the 
**  opinion  of  the  Law  Officer  apparently  that 
<*  tulub-i- ishaad  may  take  place  at  any 
"  time  subsequent  to  the  tulub-i-moasibat 
<<  within  the  period  of  limitation.  Were 
*'  this  the  law  of  pre-emption,  no  purchaser 
*'  of  property  from  a  Mahomedan  would  be 
'*  safe  ;  for  tulub-i-moasilat  may  be,  and 
"  constantly  is,  a  private  act  which  the  pur- 
'*  chaser  against  whom  the  right  is  claimed 
**  has  no  power  of  questioning  or  refuting, 
<*  and  the  tulub-i-ishaad  is  the  only  public 
*'  act  connected  with  the  claim  to  pre-emp- 
<*  tion  of  which  the  purchaser  has  neees- 
'*  sarily  any  cognizance.  It  appears  to  me 
*'  clear  from  the  text-books  that  the  tulob- 
**  i- ishaad  is  the  public  affirmation  of  the 
'*  tulub-i-moasibat,  and  that  it  must  take 
'*  place  as  soon  after  the  shuffee  has  heard 
'<  of  the  sale  and  pronounced  the  tulub-i- 
'*  moasibat  as  he  can  procure  witnesses  and 
*'  proceed  to  the  premises,  or  to  the  presence 
**  of  the  seller  or  purchaser.  What  may  be 
**  the  '  least  practicable  delay'  in  such  cases  is 
<*  matter  of  evidence.  The  Court  must  de- 
*'  cide  in  each  case  whether  due  diligence 
**  has  been  used  or  not." 

We  are  of  opinion,  then,  that  the  first 
branch  of  the  question  put  to  this  Full 
Bench  must  be  answered  in  the  negatiTS, 
and  the  second  in  the  affirmative. 

The  case  will  go  back  10  the  DiTisiOB 
Court  for  final  orders. 
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The  15th  March  1871. 

Present : 

The  HonM)le  J.  P.  Normnn,  Officiating 
Chief  Justice,  and  the  Hoa'ble  J.  B. 
Phear,  Judge ^ 

Llmltatloii— Proml^aory  note— Snn- 
day— 01aaae9  Seotlon  X  Aot  ZXV 
of  1899. 

On  Appeal  from  the  judgment  of  the 
Hon^ble  G,  C  Paul^  exercising  the 
Ordinary  Original  Civil  Jurisdiction  of 
ike  High  Court. 

Tara  Chand  Ghose  (Defendant)    Appellant, 

versus 

MooDshee  Abdool  Ali  (Plaintiff)    Respon- 
dent, 

The  Advocate  General  and  Lowe  for  the 
Appellant. 

Hyde  for  the  Respondent. 

The  iay  on  wliich  a  promiatoiy  note  payable  on 
demand  is  made  should  be  excladed  in  computing  the 
period  of   limitatioo. 

The  word  "•  time*"  as  used  in  Clause  9  Seotion  1  Act 
XIV  of  1869  is  equivalent  to  *«  date"  or  to  "  day  of 
date." 

Qtiare, — When  the  last  day  for  the  presentation  of  a 
pbint  falls  on  a  Sunday,  can  the  plaint  be  presented 
<m  the  following  <i  ay  ? 

Id  this  cose,  the  plaintiff  sued  on  a  pro- 
miasory  note,  payable  on  demand,  dated 
ibe  14th  November  1867.  He  filed  his 
plaint  on  the  14th  November  1870,  the  day 
on  which  the  High  Court  re-opened  after 
the  Dusserah  vacation.  At  the  hearing 
before  Paul,  J.,  Lowe  for  the  defendant 
contended  Uiat  the  note  being  one  which 
was  payable  on  demand,  the  date  of  the  note 
should  be  included  in  computing  the  period  of 
limitation,  and  that  the  suit  was  barred  under 
tli'e  Statute  of  Limitations.  The  learned 
Coousel  cited  Bajkisto  Boy  vs.  Dinobundoo 
Sarmab,  3  W.  B.,  S.  G.  Ct.  Beferences,  6  ; 
Korton  and  Ellam,  2  Meeson  and  Welsby, 
461  i  Hempammal  vs.  Baaoomoo,  2  Mftdra^ 


H.  C.  Reports,  468  ;  Christie  and  Fonsick, 
1  Selwyu's  Nisi  Prius,  372,  11th  Edition  ; 
Rex  vs.  Adderley,  2  Douglas,  463  ;  1 
Jarman  on  Wills,  39,  3rd  Edition  ;  Lester 
vs.  Garland,  15  Vesey,  257  ;  Bellairs  and 
Hester,  1  Lord  Raymond's  Reports,  280  ; 
and  Anonymous,  I  idem,  480  ;  Grant  and 
Grant,  4  Younge  and  Collyer,  256 ;  2 
Stephen's  Commentaries,  280  ;  Anonymous 
1  Salkeld,  44. 

Ab  the  defendant  called  ho  evidence, 
Hyde  for  the  plaintiff  was  not  permitted  to 
address  the  Court,  but  referred  the  Court  to 
the  following  cases,  on  which  Lowe  com- 
mented in  reply* 

Ex  parte  Erithna  Padhe,  6  Bombay 
H.  C.  Reports,  50  i  Lakshuman  Sakharam 
vs,  Ranu  Bin  Sidoji,  6  idem,  51  ;  Isaacs  vs. 
The  Royal  Insurance  Company,  5  L.  B., 
Exch.,  300  i  Ramonee  Soonduree  Dossia 
vs.  Punchanun  Hose,  4  W.  B.,  105,  Civil 
Rulings  ;  Radha  Monee  Obowdhrain  vs. 
Bungshee  Mohun  Doss,  4  W.  R.,  30,  Act 
X  Rulings  ;  In  the  matter  of  Palamyaudy 
Pillay,  4  Madras  H.  C.  Reports,  330  ;  and 
Mundy  Chinna  Comarappa  Setti  vs,  EUima- 
sawmy  Setti,  4  idem,  409. 

The  judgment  of  Paul,  «/.,  was  in  the 
following  terms  : — 

This  is  a  suit  on  a  promissory  note  dated 
14th  November  1867,  payable  on  demand. 
The  plaint  was  filed  on  the  14th  November 
1870.  The  defendant,  who  is  not  personally 
present,  through  his  Counsel  contends,  firstly, 
that  he  never  made  the  promissory  note, 
and  secondly  that  if  he  made  it  the  action 
founded  on  it  is  barred  by  limitation.  On 
the  first  issue,  I  have  no  difficulty  in  finding 
on  the  evidence  that  defendant  did  make 
the  promissory  note.  On  the  second  issue 
Mr.  Lowe  has  raised  a  point  which  appears 
to  me  to  be  of  a  very  elementary  character, 
viz.,  that  in  an  action  on  a  note  payable  on 
demand  the  cause  of  action  arises  when  the 
note  was  made.  I  think  the  learned  Counsel 
on  the  other  side,  without  in  the  slightest 
degree  endangering  his  case,  might  readily 
concede  thus  ffur«  Starting  from  this  positioD| 
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Mr.  Lowe  Ims  contended  that  the  three 
years  prescribed  by  law  for  bringing  an 
action  from  the  time  the  cause  of  action 
arose,  expired  on  the  13th  November,  and 
that  plaintiff  was  too  laie  ill  RUn^  his  |)lAint 
on  tlie  14th  November.  It  is  admitted  that 
the  13th  of  November  was  a  Sunday.  I  am 
of  opinion  on  both  points  against  Mr. 
Lowe'd  contention.  I  Am  of  opinion  that 
the  13th  November  was  a  dies  non^  and 
assQming  that  the  plaiiitiff's  three  years 
expired  on  that  day  the  plain tiS  w^s  enti- 
tled to  file  his  plaint  on  the  next  day,  t;u., 
on  the  14th  November.  On  this  point  Arch- 
bold's  Practice  has  been  referred  to,  and 
following  that  authority  it  is  quite  clear 
that  when  a  party  has  to  perform  an  act  by 
!^  certain  day  and  the  last  day  falls  on  a 
holiday  and  when  the  Court  is  shut,  he  is 
entitled  to  come  to  Court  on  the  following 
day.  Agahist  this  position  a  decision  of  a 
Full  Benoh^  reported  in  the  3rd  Volume  of 
the  Weekly  Reporter,  Small  Cause  Court  Re- 
ferences, pago  5,  is  cited.  That  case  rules 
that  undor  Act  XIY  of  1859  a  suii  is  barrsd 
by  limitation  where  the  (imefor  its  institution 
expires  on  a  holiday.  The  learned  Chief 
Justice  seemed  to  think  that  the  period 
having  been  fixed  by  Statute  Uie  Court  had  no 
discretion  to  extend  tlie  time.  With  the 
greatest  deference,  I  think  that  I  am  not 
called  on  to  extend  the  time,  bnt  merely  to 
consider  whether  the  practice  in  this  country 
aad  in  England  in  cases  of  this  6ort  should 
be  followed  or  uot. 

In  the  6th  Bombay  High  Court  Reports, 
page  50, 1  find  it  laid  down  that  when  the 
last  day  for  presenting  an  appeal  falls  o^pon  a 
Sunday  or  close  holiday,  an  additional  day  is 
to  be  allowed  for  the  presentation  of  tlie 
memorandum  of  appeal.  I  think  that  the 
same  print^iple  must  apply  to  a  plaint.  That 
case  is  a  clear  authority  in  support  of  the 
view  which  I  take,  that  supposing  the  \tsi 
day  fhlls  on  n  holiday,  a  part^  is  entitiied  to 
cbtnt  Itito  Coorl  the  next  day. 

With  regitrd  to  tlie  second  branch  of  the 
proposition,  I  think  that  the  plaintiff  is  not 
barred  by  limitation,  but  that  he  was  in  time 
on  tite  14th  of  November.  The  case  ia  the 
next  page  of  the  6th  Volfiitae  of  the  Bomlmy 
High  Court  Reports  to  which  I  have  already 
referred  is  a  decision  of  Sir  Richard  Coooh, 
the  Chi^f  Justice  of  this  Court,  who  was 
then  the  Chief  JttVtice  of  Bombny.  It  was 
there  held  thnt  th«  dttte  on  w^ich  a  debt 
]^t}OM«B  i>ii7«blii  in  v»  be  excluded  in  oaloo- 


Inting  the  period  of  limitation.  I  think  that 
is  a  correct  view  of  the  law  and  follows  the 
words  of  the  Act,  which  are  "  the  period  of 
three  years  from  the  time  when  the  debt 
became  due,  &c*'  Now  it  is  admitted  that 
the  debt  was  due  on  (he  ISth  November 
and  three  years  from  that  time  is  the  14th 
of  November.  It  is  said  that  the  hnr  doer 
not  allow  us  to  take  notice  of  fraotions  of 
a  day.  Admitting  that  to  be  S6, 1  am  not 
bound  to  compute  the  time  from  any  particalar 
portion  of  the  1 3th  November,  the  day  on 
whidi  the  debt  became  due,  add  the  pMntiff 
was  therefore  Well  in  time  on  the  14th 
November  1870. 

I  am  glad  I  am  able  so  to  consirae  the 
law  in  this  case  as  to  |>revent  what  I  must 
consider  a  dishonest  defence  from  auoDefiditf  • 
It  is  said  that,  because  the  law  allows  a  de- 
fendant to  shelter  h im del f  trader  n  "pfi^  «f 
limitaiion,  therefore  the  defence  is  aoi 
dishonest.  Tl\e  law,  no  doubt,  allows  a  de- 
fence of  this  kind  to  be  set  up  tvitb  a^vieW 
to  pi^vent  the  agitation  of  stale  demands, 
but  there  is  nothing  in  the  law  which  con- 
travenes the  principles  of  morality  which 
are  set  at  de^ance  by  an  individual  who, 
taking  advantage  of  a  douhtftil  interVid  bf 
24  hours,  unblushingly  etideavours  to  avoid 
thereby  the  payment  of  a  just  debt. 

For  the  reasons  I  have  ^ven,  I  decree  Uie 
amount  sued  for  to  the  plAiutiflf  wHh  costi 
on  scale  No.  2. 


The  Advocate  General  and  Lowe  appeared 
for  the  appellant,  and  in  addition  to  the  cases 
relied  on  in  the  first  Court,  cited  Castle  aiid 
Burditt,  3  Term  Reports,  623  ;  Webb  and 
Fairmaner,  3  Meedon  and  Welsby,  475  ; 
Fenton  and  Emblers,  3  Burrows,  1279* 

Hyde  for  the  respondent  was  not  called  on. 

The  Court  delivered  the  following  judg* 
meuts: — 

Pkeatf  7. — This  arppeal  turns  npoa  a  very 
small  poinit.  The  question  for  us  to  deter- 
mine is  shortly  this,  nanlely,  wliat  is  tlie 
precise  meaning  (^f  the  woi'ds  of  C&Mne  ^ 
of  Section  1  Act  XIV  <rf  1859  "the  period 
of  3  years  from  the  time  wiien  thn  deln 
became  due.'*  Mr.  Oraham  argued  UMt 
these  words  niust  have  re^d  nf  leasrt  to  the 
exact  minute  wtien  the  protniisory  Qoie  ps^ 
abVe  on  dehintid  ^s  nlade  by  the  dnfeDdaal, 
so  that  n  portion  of  the  day  upon  *witioh  dw 
ntHo  wtis  mft4e  oMiet  he  reek«i|fii  'in  th* 
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-period  of  three  y^ars.  I  think  that  this  is  not 
^«  It  seems  to  me  that  the  word  "  time"  as 
there  used  is  equivalent  to  **  date"  or  to 
,  •*  day  of  date  ;"  and  it  has  been  decided  in 
very  many  cases  that  when  the  period  is 
limited  from  the  date  or  from  the  day  of 
date  it  does  not  commence  to  run  until  the 
;day,  has  expired.  I  think  therefore  that  in 
4he  present  case,  {he  period  of  limitation  did 
jiot  commence  to  ran  until  midnight  between 
ibe  14th  and  15th  of  November  1867.  The 
wa\i  was  brought  on  the  14th  November 
4870,  and  was  therefore  brought  on  the  last 
;day  of  the  perrod  of  three  years  which  com- 
fjnenoed  at  midnight  between  the  14th  and 
o|5th^f  November  1867.  In  other  words, 
rU  was  brought  within  the  period  of  three 
f^jeitre  prescribed  by  the  Clause  of  the  Li  mi- 
ration Act  to  which  I  have  referred. 

I  think  therefore  that  the  Appeal   should 
be  dismissed  with  costs  on  ^cale  No.  2. 

While  I  say  on   these  grounds   that  the, 
appeal  should'  be  dismissed,  I  desire  to  ab- 
stain from  expressing  my  concurrence  in  the 
judgment  of  the  learned  Judge  below  so  far 
afi^^ardsl^e  value  of  Sunday  in  reckooing 
tiie  period  of  limitation. 
'^^    tfot^man/CJ.—l   gave  judgment  on   a 
^'iform^i^  occasion  to  tlie  same  effect   in   a  case 
'  argued  by  Mr.  Macrae  before  me,  and  I  have 
^not'  heard  any  thing  to  indace  ,  me  to  change 
j'my  Opinion.  .  ' 


Thd  5th  June  1871. 

*    •  Present: 

i^jXie  Hon'ble  J.  B.  Phear  and  A.  G.  Mac- 
f  pherson,  Judges. 

'  Soondee— Endorsement—  Aooeptanoe 
— Forgery, 

-  Appeal  frdm  the  judgment  of  the  Son'ble 
G.  C.    Paul,   exercising    the    Ordinary 

.  Original  Civil  Jurisdiction  of  the  High 
Court. 

Tbakoor  Doss  (Plaintiff)  Appellant, 

versus 

Futteh  MuU  (Defendant)  Respondent. 

Marindinsind  JSvans  for  the  AppeWmt. 

The  Advocate    General  and  Lowe  for  the 
Respondent. 

The  pWntitf  wtt  the  parchaser  and  owner  of  a  hoondee 

iftomtheJjolder  or  person  who  had  deposited  the  con- 

flideratioii  money ;  and  he  endorsed  the  same  for  reali- 

^  ''^ktioawy.  the  defendant  wm  the  puzchaser  of  the 


hoondee  (after  it  had  been  lost  or  stolen)  by  means  of  a 
forged  special  endorsement  to  his  vendor  before  accept- 
ance and  a  forged  endorsement  to  himself  af  cer  accept- 
ance. The  question  was  whether  the  defendant,  by- 
reason  of  baring  been  a  parchaser  for  valuable  consider- 
ation without  notice  of  nis  vendor's  want  of  title,  ob- 
tained a  good  title  to  the  hoondee,  notwithsUndmg  the 
two  forgeries.  Held  that,  in  considering  the  right  to  a 
hoondee,  a  reasonable  construction  must  be  put  upon 
the  words  of  an  endorsement  or  accsptance  just  as  much 
as  upon  any  other  part  of  the  document ;  and  when  a 
Hinaoo  maser  or  rightful  owner  of  a  hoondee  payable 
in  terms  to  the  thqjoog  or  a  respectable  holder  thereof, 
endorses  it  as  sold  or  sent  to  A,  he  obviously  means  to 
pass  the  right  of  dealing  with  the  hoondee  to  A  alone ; 
and  that  after  a  special  endorsement  to  A,  the  hoondee 
cannot  be  validly  transfered  to  B  otherwise  than  by  A 
or  by  A's  authonty. 

iScroftfe.— There  is  no  rule  of  Hindoo  law,  customary 
or  otherwise,  which  would  have  the  effect  of  making  the 
word  skajoog  mean  payable  to  beai*er^  quit 3  independents 
ly  of  the  endorsements ;  nor  any  principle  of  mercan- 
tile expediency,  having  the  force  of  law  or  otherwise, 
which  would  be  served  by  disregarding  the  direction  of 
the  endorser,  and  treating  a  specially  endorsed  and  spe- 
cially accepted  hoondee  as  if  it  were  an  English  negoti- 
able instrument  made  payable  to  bearer. 

Thb  plaintiff  in  this  suit  alleged  that  he- 
tween  the  1st  and  10th  of  Magh  1926,  Da- 
beeram  Ameechand  of  Bhowanee  endorsed 
to  their  firm  for  valae  a  certain  hoondee 
drawn  at  Bhowanee  by  Chuttoorbooj  Moor* 
leedhur  in  favor  of  the  said  Dabeeram  Amee- 
chund  on  the  firm  of  KooojaloU  B^eenauth 
of  Burrabazar  in  Calcutta,  for  the  sum  of 
Sicca  Rs.  2,300  and  bearing  date  the  Ist  day 
of  the  dark  side  of  the  moon  in  Magh 
1926,  and  payable  61  days  after  date.  The 
plaintiff  thus  became  the  owner  and  pro- 
prietor of  the  hoondee  and  he  endorsed  the 
same  for  the  purpose  of  realization  only, 
and  forwarded  it  to  the  banking  firm  of 
Ramloli  Boddree  Doss  of  Calcutta  for  re- 
alization, but  it  was  lost  or  stolen  between 
Delhi  and  Calcutta,  and  never  reached  the 
hands  of  RamloU  Buddree  Doss,  who  there- 
upon gave  notice  to  the  plaintiff  of  the  loss, 
and  on  the  12th  February  1870  had  a  letter 
sent  through  his  attorney  to  Eoonjaloll 
Byjeenauth,  in  which  notice  was  also  given 
to  them  of  the  loss  of  the  hoondee,  and  they 
were  warned  that  if  they  paid  the  amount 
of  the  same  to  any  person  except  to  Ram- 
loll  Buddree  Doss  they  would  be  held 
liable  for  all  losses  and  costs  arising  to 
them  and  all  persons  bond  fide  interested 
therein  and  that  they  would  moreover  be 
liable  to  pay  the  amount  thereof  over  again. 

The  plaintiff  then  stated  that,  on  hearing 
of  the  loss  of  the  hoondee,  he  procured  a 
duplicate  of  it  from  the  drawers  and  endor- 
sers, and  forwarded  the  duplicate  also  to  Rum* 
loll  Buddree  Doss,  who  thereupon  presented 
the  same  for  payment  to  KoonjaloU  Byjee* 
uautb,  who  replied  that  thejbaft  actf^ept^ 
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ihe  original  boondee  ia  favor  of  Urjoon  Dosa 
Hozareemull  before  ibe  receipt  of  the  lottftr 
of  tbQ  12tb  altimo,  and  tbe  acceptors  stated 
that  Ramloll  Buddree  Doss  were  well  ffware 
of  that,  aad  they  added  thot  ihe  hooadee 
was  theu  ia  the  bands  of  Soorujmull  Sahoy- 
mall. 

On  receipt  of  tbe  acceptors'  reply,  Bam- 
loU  Buddree  Doss  sent «  letter  ibrongh  bis 
Attorney  to  tbe  firm  of  Urjoon  Doss  Hazaree« 
mull  in  whose  favor  Eoovjalpll  Byjeenauth 
alleged  tbenaselres  to  have  accepted  the 
boondee,  enqairing  whether  they  had  pre- 
sented the  same  for  acceptance,  but  Urjoon 
Doss  HasareemaU  denied  all  knowledge  of 
ibe  boondee.  A  letter  was  thereupon  addres* 
«ed  again  to  KoonjaloU  Byjeenantb  inform- 
ing them  that  Urjoon  Doss  HazareemnU  do* 
Hied  that  they  bad  presented  tbe  boondee 
for  acceptance  to  them  and  the  duplicate 
hoondee  was  a  second  time  submiticd  to 
4hem  for  paymeat,  Romloli  o&ring  to  grani 
tbem  an  indemnity  holding  them  harmless 
•od  iadeouiificd  against  any  one  wAm>  may 
compel  them  to  pay  the  money  over  again  on 
the  original  boondee  No  answer  was  re- 
oeiTcd  to  that  communication  by  Ramloll 
Buddree  Boss  who  were  auii^le  to  obtain 
any  further  information  ia  respect  of  the 
lioondec 

The  plaintiff  then* charged  that  the  boon- 
dee was  at  tbe  due  date  thereof,  and  was 
still  at  tbe  time  of  the  institution  of  tbe 
.cnit^  in  the  bands  of  the  defendant's  firpa  of 
Soorujmull  SahoymuU,  from  whom  he  de- 
manded the  boondee  p  but  the  defendant 
having  refused  to  deliver  it  to  the  plaintiff 
and  also  to  disclose  from  whom  and  how  he 
got  it,  or  why  he  retained  it,  the  plaintiff 
brought  this  suit  praying  that  the  def^nd- 
lint  might  be  ordered  to  deliver  up  to  him  the 
paid  boondee  or  to  pay  tbe  vftlue  thereof. 

The  Hoondee  in  question  was  in  these  termfl :— 


/        stamp        1 

1  Nursinghjee. 

Unwritten  %j   ChMttoorbhcoj   UmtUt" 
ikxf^  Biiowfnce  to  Siia  Koonjuloil^y^ 


naath  at  ihe  auspicious  pori  of  CilcctU 
whoso  caiuaUoas  yoa  will  acccpl*  ffrt|isr 
we  draw  one  hoondoe  on  yoo  for  mpoec  %^/^ 
in  leuers  two  thousand  ibr^e  bcndrod*  tbe 
half  of  which  beinf  eleven  haadrod  aad  fif^, 
the  doable  of  which  beiag  tbo  wbple 
amount,  was  deposited  here  by  Dabecram 
Amecchand  oa  Tuesday^  tbo  Arsi  day  ^f 
the  dark  side  i»  moacy  payable  ^ijuy-^pc 
(61)  days  after  date  in  carrent  hmadteri- 
pecs.  The  dcpocitiog  Dbcnco  sayc  ti»e 
hcondeo  is  led,  if  that  hooadoc  is  W  af<cr 
ozamiaiog  yoor  hooks  corofclly  aaeopi  itts 
duplioate  and  pay  lis  valae»  la  ease  Mic 
boondee  has  booa  acccft^  ^ia  doiMm^ 
is  aall ;  read  it  and  t&a  it  op.  We  t«f  c 
wriitea  two  sonnuds  of  which  wf  wiU  f^t 
credit  for  one  only ;  ibis  dupUcale  ic  wriOca 
on  the  10th  day  of  the  light  side  of  tk^%  i 
w  Msogh,  ^«mbot  192$. 

(6n  the  haA) 


Duplicate. 


^^mt^ff^mr^i^'mm 


T4.1.^To  91ui  EbonjaUdyec  Byjceivuitk 

The  defendant  answered  thfit  on  the  even* 
ine  of  the  12th  Macgb  1987»4th  Jaaaary 
1870^  a  broker  name(i  Bam  jg^isto  cao^  to  bis 
coot^  and  asked  Kaisree  Chund,  the  Bianm* 
ing  gomastah  of  the  defendant^  cooioBb 
whether  he  woald  discount  two  scfcral 
boondcesfor  sicca  rupees  2,800  each,  one 
drawn  upon  and  accepted  by  Koonjaloll 
Byjeenauth  <tbe  heondce  in  dispnte  in  Uus 
suit)  and  the  other  drawa  upon  and  accepted 
by  Nursing  Doss  Hur  Doss,  which  were  in 
ihe  bands  of  Urjoon  Boss  H»zcreemp|l  w)io 
would  receive  the  avaoaot  Kaisree  Ghund 
agreed  to  make  the  discount,  and  the  bargain 
was  then  struck  and  the  broker  went  away. 
Later  in  tbe  same  night,  a  person  calling 
himself  Jaankec  Fersaud  came  to  the  de- 
fendant's cootee  and  represented  to  Eiusree 
Chund  that  be  was  a  jcmtdar  ia  th«  ser- 
vice of  the  cootee  of  Urjoon  Doss  Sasaree- 
mull,  and  at  the  same  time  banded  over 
to  him  two  hoondees..  Kaisreo  Chand  in 
order  to  ascertain  the  genuineness  of  these 
acceptances  sent  these  boondees  to  the 
respective  coptees  of  Eoonjalcll  8yje^ 
nath  and  Nursing  Doss  Hur  Doss,  both 
of  whom  inspected  their  respeotfvo  Iiooq- 
dees  aad  askowledged  thejr  M€|dpt#ttfe8. 
Eaisree  Chund  upon  being  satisfied  with 
Ibe  tr^h  of  thea^  w^ceprtJopes  jHti4  ru- 
pees 4,65^1  to  the  peraoa  ealiiog  bimflf 
JavQkep  ffstfmii   a94««tiD$  fha  diacoont 
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TV  ^fendant  proceeded  to  9tate  ih»t  on 
or  aboa^  the  17tb  February  1870  it  was  re« 
ported  in  the  Bazar,  that  these  two  hooDdees 
had  been  stolen  on  transit  and  that  the  firm 
of  B(^[nl9U  Buddre^^  Poj^s  had  given  notices 
to  the  acceptors  pot  to  par  them  pn  maturity. 
Eaisree  Chund  on  bearing  this  r^ort  sent 
his  jenHidar  to  the  <sootee  of  Urjoon  Doss 
Bazareemull  ^o  ascertain  what  the  facts 
were.  Tb^  jemadar  saw  Mungul  Chund,  the 
head  aomasta  of  Urjoon  Ooss  HazareemuU 
4k|id  aased  \^m  abou;  these  hoondees,  where- 
QppQ  )ie  stated  that  jie  li^n^w  nothing  about 
fhfiiB, 

Oq  the  21 9i  March  tha  lioondee  drawn 
«poa  and  accepted  by  the  oootee  of  Eoon- 
\iXiAi  Byjeeofltii  became  due,  but  was  not 
pud  by  KooBJalptI  Byjeaaath  inasnueh  as 
he  alleged  that  he  had  reoei?ed  »oiioe  mot 
to  pi^  ibe  same.  The  plalnttiTs  attorney 
«Mmed  the  eaise  to  be  preaentod  to  the 
oootee  of  Eoonjaloil  ByjeenaCh  and  demand- 
ed payment  tiieroof ;  when  their  iiead  gom- 
aaiah,  Joggernath,  deelieed  to  pay  the  same 
eiatieg  as  a  reason  that  this  boondee  bad  been 
etoleni  whereupon  the  same  was  protested 
for  eon-pay  ment« 

Oa  Ib9  iSth  of  tfarcfa  last  the  boondee 
drown  up  and  afceptod  by  the  coote^  of 
lliirfiqg  Poa  ^^r  Doss  boipame  dpe  mid  the 
dofe^df^Uit  agaiq  through  his  attorney  paused 
the  um^  t9  be  preaepted  to  parsing  Poss 
Bar  Dow  and  demanded  payment  thereof,  but 
tbeir  bead  gomastah  JaitmuU  declined  to 
pay  tb#  eam^i  stating  the  same  reasons  as  had 
tifOA  given  by  Kopnjfiloli  Byjeeqatb,  where- 
upon that  ^9oad^  was  alao  prptested  for 
Ma-paynont. 

Oa  the  same  day  notice  of  dishonor  was 
dso  given  to  the  cootee  of  Urjoon  Doss 
HazareemuU  to  which  a  similar  reply  was 
icf^f n4  #0  in  the  w^  of  the  l^rst  l^oond^. 

Tbe  defendant  further  sM^ted  tha(  no  no* 
t^c9  of  tbp  lose  pf  the  boondee,  the  subject 
pf  tbji9  9m%  was  advertised  in  any  of  the 
l^owppapprs  of  CaJcptta  pr  pf  the  Upper  Pro^ 
TiooeiB^  a)i4  the  def^pdapt  at  the  tip^p  he  took 
t^e  samp  pnd  uiuil  tbe  time  of  the  rumopr 
meptioned  W99  wlipUy  ignorant  that  it  had 
ji^n  stplen  pa  ita  transit  He  contended 
tbat  AS  tb^  ^opn^pe  on  the  fapp  pf  i(  appear* 
ed  ffifQbh  to  ih§  holder  and  not  payable 
to  ^j   pariicpiar  jwrsop  or  pprspps.  he  ww 


ing  it  aad  paying  thp  amopnt  iU)  Urjoon  Ppsa 
Ha«areenuili  without  making  any  enqpiry  oa 
to  it9  previous  endorsements. 

Theju  dament  ofihe  lower  Court  from  whioh 
the  appeal  was  laid  was  as  follows  f-^ 

Paul,  J.— In  this  case  plaintiff  sues  de- 
fendant  to  recover  back  a  certain  hopndee 
or  its  value.  The  hoondee  Is  in  the  prdi- 
nary  form  drawn  by  certain  persons  on 
Eoonjaloil  Byjeenauth  and  payable  to  a 
respectable  holder  thereof.  This  hoondee 
seems  to  have  been  purchased  by  the  plain- 
tiff's firm  with  the  intention  of  sending  it 
down  to  Calcutta  from  Delhi  where  they 
are  carrying  on  business  to  the  firm  of 
Ramlpli  Bttddree  Doss,  their  constitpenta 
in  Calcutta,  for  realization  on  their  behalf. 
The  plaintiff  and  his  son  have  satisfactorily 
proved  that  the  hoondee  was  purchased  by 
the  plaintiff's  firm  and  that  it  was  purchased 
with  the  intention  of  despatching  it,  an^ 
they  kept  a  memo,  of  all  the  hoondepa 
which  were  despatched.  On  the  24th 
January  they  say  they  enclosed  this  hpondeo 
in  a  letter  and  they  believe  it  was  despatch- 
ed on  the  same  day.  There  is  no  direct  evi- 
dence to  show  that  the  letter  containing  the 
hoondee  was  actually  despatched,  but  from 
ail  the  circumstances  of  the  case  {  am  led  to 
believe  the  original  intention  of  despatehing  it 
was  carried  out.  The  only  two  endorsemenia 
on  the  hoondee  at  the  time  the  plaintiff  says  it 
left  his  hands  were  first  the  endorsemePt 
of  the  purchase  by  the  plaintiff,  and  secondly 
the  endorsement  of  the  plaintiff  himself  with 
the  words  added  <<  sent  to  Bhaie  Bamloli 
Buddree  Doss  for  realization  ;"  the  plaintiff 
and  his  son  both  swear  that  the  name  of 
Bamloli  Buddree  Doss  was  on  the  hoondee 
when  it  was  enclosed  in  the  letter,  that  tbia 
is  the  identical  hoondee  which  they  purchased 
and  that  in  place  of  the  words  <' Bamloli 
Buddree  Doss  "  there  is  now  the  name  of  the 
firm  **  Urjoon  Doss  HazareemuU."  Now  the 
plaintiff's  firm  were  not  in  the  babjt  of 
doipg  business  with  Ugoon  Doss  HazareempU 
and  they  could  not  have  made  the  endorse- 
mept  itt  favor  of  Uijoon  Doss  HasareemeU  } 
consequently  I  connot  but  accept  statemept 
of  the  plaintiff  and  his  son  that  the  endorse- 
mept  was  to  Bamlpll  Buddree  Doss  in  the 
first  instance,  and  the  words  Urjoon  Dpaa 
Ha^areepiuU  have  beep  substitpted  for  Bam* 
toll  Bpddree  Dpss  by  the  latter  ppme  beipg 
e;cpunged  pnd  tbp  former  paipe  being  written 
in  its  place.  Op  hooking  at  the  hoondpp  pate- 
fully  thpre  appears  to  bo  #  rnhblpg  ou(^  l^it 
Yiot  m  vr4ui^y  erMuiro  iw4  i»  ia  pcoliiiVIp 
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^me  chemical  process  was  used  to  effect  that. 
'BiU  the  change  of  Dame  indicated  on  the 
back  of  the  hoondee  though  manifest  to  a 
scrutinizing  eye  during  theday  is  not  palpa- 
bly '80,  and  would  not  be  noticed  when  the 
hoondee  is  seen  at  night.  That  being  so,  it 
is  obvious  that  at  night  when  shroffs  or 
native  bankers  invariably  transact  their  hoou' 
dee  business,  with  the  aid  of  very  common 
and  not  over  bright  lights,  the  altered  appear- 
ance of  the  endorsement  would  not  manifest 
'  itself  or  be  detected  and  more  especially 
by  an  old  man  such  as  the  defendant's  go- 
mastah  Kaisree  Chund  is.  Therefore  on  this 
part  of  the  case,  wholly  believing  the  plaintiff 
that  the  alteration  was  made,  I  consider 
Jhat  the  alteration  is  one  that  the  defendant 

*  could  not  and  would  not  find  out.  Kaisree 
Chund  however  says  that  he  did  liot  examine 
th^  hoondee  carefully  and  that  he  only  look- 

^ed  at  and  trdsted  the  endorsement  (so  to 

.speak)  on  the   face  of  the  hoondee.     His 

doing  sp  cannot   form   matter   of  complaint 

^becbuse  the  acceptance  was  in  favor  of  a 

^respectable  firm  by  another  respectable  firm 

to  whom  Kaisree  Chund  sent   to  enquire   if 

their  acceptance  was  genuine,   and  on  being 

satisfied  on  that  point,  he  had  every   reason 

to  believe   that   the  previous  endorsements 

^^were  true.     I  cannot  believe  that  he  would 

^have  paid  a  large  sum  on  a  hoondee  the 

genuineness  of  which  he  had  the  slightest 

^  reason  to   doubt.     The  payment  of  a  large 

'I  sum  of  money  on  the  hoondee  is  a  cogent 

reason   for   believing  the  bona  fides  of  the 

transaction  on  the  part  of  the   defendant  in 

'.  the  absence  of  any  thing  to  the  contrary.     I 

am  satisfied  that  full  value  was  given  by  the 

;  defendant  for  the   hoondee  and    there  is   no 

shadow  of  suspicion  that  there  was   any  im- 

S roper    dealing   with   the  hoondee   by   the 
efendant  at  the  time  of  the  payment  under 
discount  and  transfer  to  him.  I  therefore  hold 
'  that  the  defendant  is  a  bond  fide  holder  for 
value  and  without  notice. 

Then  that  being  so,  has  the  plaintiff  shown 

*  any  thing  which  entitles  him  to  recover  this 
hoondee  from  the  defendant  ?  Now  the  plain- 

*  tiff'scontention  iscomposed  of  various branch- 
'  es  which  I  proceed  to  consider.    The  plaintiff 

contends  that  any  body  taking  the  hoondee 
'  must  take  it  according  to  the  import  of  the 
'  hoondee  itself.  I  do  not  think  that  is  so 
exactly.  I  think  it  is  the  acceptor  who  has 
to  pay  to  a  respectable  holder.  But  how- 
i*  ever  that  may  be,  assuming  that  the  term 
-  respectable  holder  is  applicable  to  every 
:  transferer  and  transferee,  and  that  every 
^*t^l^(^^  mtMt  ftcq[uire  bis  tide  firom  a  re- 


spectable holder,  I  do  not  think  tthc^  19 
any  thing  in  this  case  to  show  that  the-^enqe 
of  the  hoondee  have  been  departed  from  by 
the  value  of  the  hoondee  being  paid  l>y'th6 
defendant  to  a  person  not  answering  the  de- 
scription of  shajoog  or  respectable  holder.  Oi 
this  head  it  is  only  necessary  to  state  very 
shortly  what  the  witnesses  say.  It  may  b^ 
taken  on  the  evidence  of  the  two  last  wit- 
nesses Hurgobind  and  Chundeemull  called 
on  behalf  of  the  defence  that  Jaunkee 
Persaud  was  not  seen  by  them  before  the 
occasion  on  which  he  came  with  the  hoondee; 
but  I  do  not  think  the  evidence  of  Kaisree 
Chund  on  this  point  is  false.  Kaisree  Chund 
says  that  he  knew  the  firm  of  Urjooa 
Doss  HazareemuU  and  that  he  knew  that 
Jaunkee  Persaud  was  their  jemadar  and  had 
seen  him  before  at  the  cootee  of  defendant 
of  which  he  was  the  principal  gomastah. 
He  was  pressed  very  hard  to.  a^vear  whether 
there  was  any  entry  in  any  of  his  books  of 
a  previous  payment  to  Jaunkee  Persaud^  bbt 
he  said  that  he  had  brought  only  U^e  books 
for  one  year  to  Court  and  that  be  woqld 
not  swear  that  there  were  entries  in  the 
books  which  were  not  in  Court,  as  he  cq^l^ 
not  remember,  but  he  did  swear  tliat  J^ 
knew  Jaunkee  Persaud  and  had  seen,  him 
before  at  his  the  defendaut'a  cootee.. It 
may  be  that  the  defendant's  firni  had  no 
business  with  Urjoon  Doss  fiaeareedmll 
and  yet  Jaunkee  Persaud  may  have  gone  to 
the  defendant's  cootee  with  a  frietidiy  jeovi- 
dar  or  done  business  for  a  friend  of  fats  and 
therefore  it  is  not  impossible  that  he  was 
there*  before,  and  that  Kaisree  Chnnd  saw 
him.  I  am  not  prepared  to  disbelieve  the 
evidence  of  Kaisree  Chund  (who  gave  kis 
evidence  very  fairly  and  did  not  press  the 
matter  too  far)  that  he  did  know  Jannkee 
Persaud,  and  I  am  disposed  to  believe  that 
he  did  know  Jaunkee  Persaud  and  that  he 
knew  him  to  be  the  jemadar"  of  Urjoon 
Doss  HazareemuU. 

However  I  think  this  point  inlraateral 
in  the  present  case.  There  is  no  doubt 
that  a  hoondee  of  this  description  pisses 
from  one  holder  to  another  accerdnig  lb 
the  purport  on  the  face  of  the  hoondee  ;  and 
therefore  every  person  who  has  possession  ef 
a  hoondee  is  at  law  prima  facie  entitled 
to  ask  for  payment  of  it,  provided  he 
answers  the  description  of  shajoog.  Jaonkee 
Persaud  did  not  ask  for  payment  of  this 
hoondee  to  him  as  Jaunkee  Persaud  r^t 
on  behalf  of  and  as  representtog  ^  Dijooa 
Doss  HazareemuU  whose  name  appsarriii 
on   the  hoondeo  iUelf.    ^npUn^  tf^^tftft 
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diat  Jaiankee  Persand  represented  himself 
■r  tbe  jemadar  of  Urjoon  Doss  Hazaree- 
imiR  with  the  flsict  that  the  hoondee  here  the 
eDdorsement  of  the  persons  in  whose  favor 
it  was  accepted,  namely,  the  endorsement  of 
TJijoon  Boss  Hazareemul),  and  it  being  clear 
that  the  last  mentioned  endorsement  has 
nothing  suspicions  about  it,  I  say  that  the 
defendant's  gomastah  Kaisree  Chund  had 
every  reason  to  believe  that  Jaonkee  Per- 
sand represented  his  principals  Urjoon  Doss 
Hnzareemull  who  were  undoabtedly  shajoog, 
A  contrary  inference  wonld  give  rise  to  the 
greatest  confusion  as  every  time  a  hoondee 
was  presented  by  a  jemadar  (it  being  the 
invariable  usage  to  present  hoondees  for 
acceptance,  payment,  or  otherwise  by  jema- 
dars) the  person  to  whom  a  hoondee  is  pre- 
sented would  have  to  scrutinize  the  appear- 
aaee  of  the  jemadar  and  see  if  he  was 
genteel  looking  or  not,  and  if  not,  he  wonld 
be  forced  to  midce  enquiries.  I  think,  for  the 
purposes  of  business,  it  is  only  necessary  to 
see  whether  the  representations  made  by  a 
person  in  possession  of  a  hoondee,  such  as 
men  would  ordinarily  believe,  and  if  so  the 
only  essential  enquiry  is  as  regards  the 
acceptance  which  was  actually  made  in  this 
ease  and  was  found  satisfactory. 

.,  It  appears  to  me  that,  if  the  hoondee  had 
been  presented  without,  any  endorsement,  it 
mighl  have  been  necessary  to  enquire  whe- 
ther the  person  in  possession  was  a  shajoog  ; 
but  being  presented  by  a  man  of  the  class  of 
persons  ordinarily^  entrusted  with  hoondees 
and  bearing  on  the  face  of  it  an  endorsement 
which  appeared  genuine,  I  do  not  consider 
any  further  enquiry  or  precaution  was 
necessary  as  regards  the  holder  then  desirous 
of  parting  with  it.  The  defendant's  gomastah 
honestly  believed  the  statement  of  Jaunkee 
Persand  and  he  found  that  statement  con- 
firmed by  an  endorsement  which  he  could 
not  have  any  reason  whatever  to  suspect. 
Mr.  Marindin  however  endeavours  to  put 
the  ease  in  the  form  of  a  dilemma  ;  he  says 
that  if  the  hoondee  passed  by  endorsement 
an  enquiry  need  not  be  made,  but  the  endorse- 
ment must  be  proved  to  be  genuine,  but  if  an 
endorsement  was  not  necessary  an  enquiry 
was  necessary.  I  do  not  think  that  is  a  correct 
contention.  I  think  that  a  person  is  reliev- 
ed from  enquiring  if  he  honestly  believes 
the  endorsement  on  the  hoondee  is  the  ge- 
nuine endorsement  of  a  shajoog ^  because  then 
he  brieves  that  the  same  shajoog  by  putting 
bis  endorsement  and  placing  the  hoondee  in 
(lie  hands  of  a  jemadar  is  desirous  of  parting 
iritk  the  hoondee,  and    consequently  he  is 


entitled  to  deal  with  a  hoondee  under  these 
circumstances,  and  in  doing  so  he  only  follows 
the  ordinary  course  of  business.  If  the 
above  view  is  not  correct,  then  I  consider 
that  when  the  endorsement  of  a  transferer 
(although  an  endorsement  on  such  a  hoondee 
is  not  necessary)  is  genuine,  that  fact  supplies 
the  necessary  enquiry  ;  for  it  indicates  that 
the  holder  on  whose  behalf  the  hoondee  is 
accepted  by  putting  his  endorsement  and 
placing  it  in  the  hands  of  a  jemadar,  desires 
to  put  the  hoondee  in  circulation  and  to 
transfer  it  for  value  ;  and  if  this  indication  is 
the  clear  inference  from  these  circumstances, 
I  am  at  a  loss  to  make  oat  what  enquiry 
a  person  discounting  such  a  hoondee  is 
bound  to  make.  An  enquiry  under  the 
circumstances  assumed  must  necessarily 
result  in  the  same  information  being  obtained 
as  the  facts  of  a  genuine  endorsement  and 
the  handing  over  the  hoondee  to  a 
jemadar  for  payment  or  discount  would 
clearly  indicate.  In  this  view  of  the  case/ 
tbe  dilemma  suggested  by  Mr.  Marindin  is 
obviously  avoided.  If  the  present  endorse- 
ment of  Urjoon  Doss  Hazareemull  is  genuine, 
that  circumstance  places  the  title  of  the^ 
defendant  to  the  hoondee  beyond  all  doubt. 

The  question  which  I  have  next  to  consider 
is  whether  the  endorsement  of  Urjoon  Does' 
Hazareemull  is  genuine.  As  I  have  often 
said  before,  the  presumption  even  In  thia 
country  must  be  against  fraud,  and  the 
smallest  particle  of  reliable  evidence  Which 
favors  innocence  and  rebuts  fraud  if  there 
is  nothing  to  controvert  it,  should  be  care- 
fully considered  by  a  Court  of  Justice. 

First  then  as  to  the  direct  evidence  of 
the  endorsement.  The  direct  evidence  is 
the  evidence  of  three  persons  :  the  Bank  of 
Bengal  Moonshee,  Sreeloll,  and  Gonelh  Doss. 
Tbe  two  last  named  I  have  no  hesitation  in 
characterizing  as  disreputable  persons  and 
I  disbelieve  their  statements.  I  allude  to 
Gonesh  Doss  and  Sreeloll.  The  former 
evidently  came  to  depose  to  the  endorse- 
ment on  the  hoondee  not  being  the  signature 
of  Mungul  Chund,  the  gomastah  in  Calcutta 
of  Urjoon  Doss  Hazareemull.  In  answers 
to  the  question  whether  the  signature  of 
the  firm  of  Urjoon  Doss  Hazareemull  on 
the  endorsement  of  the  hoondee  was  genuino 
or  not  ;  he  at  once  said  that  it  was  not  the 
writing  of  Mungul  Chund.  He  denied  before 
me  that  he  had  the  smallest  notion  of  what 
he  was  called  to  depose  to  in  Court,  but  it 
appeared  afterwards  from  his  answer  to  ques- 
tions suggested  by  Mr.  Evans  and^pot  bj 
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tb»  Court  that  a  fl^w  dii7«  before  Lw  had  beea 
8b«wa  ihia  td^nUoal  hoondM-  and  had  boom 
qiiCtftUl^ed.  a»  ^  the  sigfiatore  <m  it  of  the 
name  of!  Urjotoa  Doea  HazaroeiiKiU.  Ba 
wa«.  tbas  elearlj  guUty  of  delibarate  falao* 
boqd  in  Uio  oourse  of  hia  esaHUoatLoa  in 
Coatt.  Apart  froia  that,  bta  naeaoa  of 
baowLedge  w^ra  obvioaalj  worth  nothtng, 
S'lurUioc  ho  aays  bo  aat  in.  ooe  corner  of 
the  room  and  Ma^ogul  Ohucnd  oat  in  another 
corner  of  thja  same  room,  and  at  beat  he 
came  into*  exiatence  so  fbc  aa  thia  caae  ia 
CjOin«erned  after  the  goolmal  or  confitaioB 
hpd  takack  place,  and  Mungnl  Ghnndhad  loat 
bia.  aUaatloa  as  gomaatah  of  Uijooa  IKoaa 
QazaveemuU  and  at.  a  time  when  Mon^ul 
Qbnnd  had  no  power  to  sign  the  name  of 
that  firiQ^ 

The.  other  witness  SreeloU  waa>  very 
■ingnlar  in  hie  demeanour  an4  conduct  in 
the  witnQ8a-bo;c«  He  began  seveKal  of  his 
answera  b7  aajing  that  he  airived  in  Calcutta 
and  jpinea  the  fif m  eleven  montha  ago,  and 
then  went  on  giving  bia  answer  to  questions 
wholly  unconnected  with  the  tima  of  his 
coming  down  to  Calcutta.  He  knew  fail 
well  that  he  would  be  eroaa-examined  and 
re-examined  and  was  apparently  anxious  to 
remamber  M»  tbreadt  of  hia  atony^  aid 
caaaoquaatii^  harped  eonatantly  on  the  aub^ 
jeotiof  hUarrlTaLin  Caloutta  dieTon monlba 
ag)di  and  thJa  ia  the  witneaa  whom  Mr*. 
Masindia  wanla  ma  to  believe.  But  to  go 
furAar  iatO'  bi^  avidcBee^  he  aaya  that  ha 
raaeiAiedi  lettera  from  Mungnl  Chund  and 
tbatthe  koowaMimguL  Chuod'a  handwritiag. 
Of  coui^  it  may  be  that  he  reoeived  letteca 
from  Mungul  Chund,  though  I  do  not  think 
that  that  ia  likely.  Even  if  be  did  receive 
laltera  from  Mtingal  Chund,  thoae  lettera 
woold  not  contain  the  signature  by  Mnogul 
Ghnad  of  the  firm  of  Uijoon  Boaa  Hazaree* 
dmIU  I  think  I  may  fairly  diamisa  from> 
nfl^  mind  this  part  of  this  witnesa'a  evw 
denca*  Then  when  he  came  dowa  to 
Galantta,  he  aaya  he  saw  Mungul  Chuad 
wcUa  the  name  of  the  firm  of  Urjoon  Doaa 
HaaareemnU,  but  on  further  examination  ha 
raaUea  from  that,  atatemeut  and  aaya  he  did 
not  aea  Mangjil  Chund  write  the  name  of 
ITrjoon  Oosa  Huzareeraull  to  boondeea,  and 
that  he  was  merely  winding  up  the  bnsineaa 
of  the  old  firm,  and  that  he  himself  signed 
alii  hooadaaa^  Hia  evidenee  doea  not  prove 
tp-.  my  aatiafaotton  that  the  aignature  of 
UijiooniDoia  Huzareemull  was  not  the  handn 
wriiiog  of  Mungul  Chund.  I  conaider  the 
eaidence  of  tkia  witneaa  aa  well  aa  that  of 
QanaihilkaaaaitUabley  aadlbeUava  their 


evidence  to  ba  tainted  witk  falaehaad  ia 
many  reapeata;  It  if  a  mattai  for  re«iark» 
having  regajod  to.  the  extaaaivtt  boainaaa 
carried  on  by  Uijoonr  Doaa  Huarewaril, 
that  two^  such  aiea  as  tbot  two  laat  witnaaaea 
should  ha  prodnced  to  apcnk  (d  their 
ordinary  signatuce  and  that  enqaiiieaahoQid 
mot  have  beea  made  ia  the  baaar  t(^  fiad  oat 
respectable  men  whn  cauUL  apeak,  to  the 
signature  of  Utjoon  Doaa  Hazareaoi^iiUi  and 
such  men  ahoald  not  be  tendered  aa  witoaaaea. 
Knowing,  as  1  do>  the  aeiiieBeaa  and  ability 
which  Mr.  Paliologua^  the  attorney  lar  tba 
phuntiff,  bringatofa«av  ia  the  maaagemeoi  aad' 
conduct  of  hia  eMec^  caui  I  helieea  tliat  that 
eoqainy  in  the  boaac  was  not  made  ?  laboaU 
be  very  louth  to.bali»ae>that,andIaddttea  from 
^  iha  fact  that  no  mova  Rcafectabla  witpoaaaa 
I  than  these  two^  men:  weve  called,  tha4  s^  aoak 
witaesaea  could  be  fortlkcoming.  If  Ae  iaet 
of  the  signature  being  a  forgery  waa.9oialeaf 
aa  SreeloU  says  it  waa^  it  wo«ld  haiva-beea 
most  aaay  to>  prove:  it  by  better  avidanea. 
The  forf  ery  of  the  aignatare  ol  Uii^Qoa.  Doaa 
Haaareemull  waa>  opened  by  tl^  Coanaai  fee 
the  plaintiff  aa  a  veiry  strong  poiaf  uk  tha 

SlaintiS'a  case.  Pr^^per  and  truatwarthy  a«h> 
eaoe  was  naturally  expaoted  and  ahoald  ear^ 
lainly  have  been  adduced  in  aapyMOf t  af  id 
There  is  an  utter  absence  of  satisfactory  evi- 
deuce  on  the  point,  and  the  reault  hi  d&at  I  do 
not  think  there  has  been  any  ft-aadsor  far  h 
the  afgnatum  of  Urjoeo^  Doaa  Rasveemoft  is 
concerned; 

With  regard  ta  the-  evidence  ai!  Bgaaont'* 
laU,  the  Aaaiatant  Nagree  Moanahefi  of  Iha 
Bank  of  Beogal»  who  waa  aaUed*  by  the 
plaintiff; and  wlu> aaya  that  ifttba*  aaoraeef 
hie  employment  ha  bad  fine^jHieatlj^  aaaatha 
eignature  of  Urjoo«  Seat  HtMWMmall;  I  do^ 
not  think  that  die  plaiatiff  caa^ceaaplaiA  if  I 
accept  the  testimoay  of  thia  vidtiieaa.  Ba 
is  apparently  and  oodonbtadly  a  maoi  of 
reapeotabili^,  ha  deady  baataeme  knawladga 
of  what  he  depoaea,  he  aaema  acute»  aadba 
says  not  onqe  but  repeatedly  tiiati  the  ai|oa<' 
ture  on  the  hooadee  of  Urjooa  Doaa*  Ituaaraa* 
mull  ia  the  genuine  signature  of  that  Arm:aad 
that  be  would  act  upon  it,  Mr..  Evaaa  wmttsd: 
to  croas-examiu&  tliiQ  witneaa  aa  to  Ua 
knowledge  of  the  aignature^  but. Mir  Omhaia 
interposed,  and  I,  out  of  mercy  as.iA  ware  la 
thehopeleaa  and  ferlovn  poaitioniOi wlikh  tba 
evideuoe  of  this  witness  had>  plaood  Uia 
plaintiff'a  caae,  aaked  htm  ^i<|Healiaaa^lb» 
Evana  deaired  to  pu^t ;,  and  in  replj^ta  matbi 
witnesB  said  that  he  would  have  paaaadtka 
aignature  but  that  he  woaldluve  doa«aa 
nafeEcnoa (a  tba  hook  oCtliaBA^o^ 
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'whioh  conUiQed  the  sigoature  of  Urjoon  Doss 
HazareemoU.  This  of  ooarse  he  would  have 
done  ia  the  ordinary  coarse  of  business.  He 
farther  added  that,  without  looking  at  the 
Bank  Book,  he  believed  the  signature  being 
the  endorsement  on  the  hoondee  to  be  the 
genuine  signature  of  Urjoon  Doss  Hazaree- 
malU  The  presumption  must  be  against 
fraud,  and  on  the  evidence  of  this  man  I  am 
inclined  to  believe  that  the  signature  of 
XJrjoon  Doss  Hazareemull  on  the  hoondee  is 
the  genuine  signature  of  that  firm. 

Next  as  to  the  indirect  evidence,  it 
appears  to  me  probable  that,  whoever  stole 
this  note  (  and  that  it  was  stolen  by  some 
one  is.  I  think,  clear)  before  he  altered  it 
into  the  name  of  Urjoon  Doss  Hazaree- 
mail,  could  hardly  have  done  it  without  the 
eonnivance  of  some  one  in  the  employment 
of  Urjoon  Doss  HnzareemuU,  otherwise  it  is 
difficult  to  make  out  why  the  thief  or  his 
accomplice  should  select  that  firm  out  of  all 
the  other  native  firms  in  Calcutta.  It  is 
probable  therefore  that  some  one  in  the  firm 
of  Urjoon  Doss.  Hazareemull  lent  his  aid  to 
Uiis  fraud .  Now  it  is  clear  that  at  that  time 
Mungul  Ghund  was  the  only  gomnstah  of 
Urjoon  Doss  Hazareemull  in  Calcutta, 
and  therefore  it  is  probable  that  Mungul 
Chnnd  was  the  individual  who  assisted  in  the 
fraud.  Now  that  probability  is  almost 
turned  into  certainty^y  the  evidence  in  the 
case.  The  note  was  enclosed  in  a  letter 
and  probably  despatched  on  the  24th  of 
January.  The  goolmal  or  confusion  took 
place  a  few  days  afterwards.  On  the  24th 
of  February  notice  of  the  loss  of  the  hoon- 
dee was  given  by  the  plnintifTs  consti- 
tuents in  Calcutta  to  Koonjnloll  Bjjee- 
nauth,  the  acceptors.  About  this  very  time 
Urjoon  Doss  HazareemulPs  new  gomnstah 
SreeloU  comes  down  to  Calcutta  to  split  the 
old  firm  into  two  firms  and  get  rid  of  Mungul 
Chund.  Whether  those  two  firms  represent 
the  old  firm  or  not  it  is  immaterial  to  enquire, 
though  on  the  evidence  of  Gonesh  Doss  I 
may  take  it  that  the  two  firms  are  only  so  in 
name,  they  really  constitate  one  firm. 
However  that  may  be,  the  object  of  the 
severance  is  not  disclosed  to  the  outer 
world.  It  is  not  said  that  it  was  for  the 
improvement  or  for  the  development  or  for 
the  convenience  of  business;  but  it  no  doubt 
was  due  to  some  internal  disorganization,  and 
what  is  more  likely  than  that  internal  disor- 
ganization was  caused  by  the  endorsement 
by  Mungul  Chund  on  this  very  hoondee  of 
the  name  of  the'  firm  of  whioh  he  had  so 
long  been  the  principal  gemastah.    It  is 


clear  that  the  goolmal    occurred  about  the 
same  time  as  the  new  gomastah  came  down, 
when  it  was  deemed  necessnry  to  get  rid  of 
the  man  who  must  be  presumed  lo  have  done 
some  thing  or  other   wrong  and  who  was 
actually  dismissed.     The  plnintifTs  witnesses 
say  Mungul    Ghund  remained  in  Calcutta 
three  months  after  the    new   firms    started 
and  did  some  business.     But  that  was   not 
the  same  business  which  he  had  done  up  to 
that  time  ;  and  shortly  after  that  he  disap- 
peared, and  the  evidence  satisfies  me  he  dis- 
appeared   during    the  period  which  elapsed 
between   the  filing   of    the    plaint    in    the 
suit   in    which  the   present  defendant   was 
plain  tifi  and   the  acceptors  defendants,  and 
the   bringing   of  the   suit   which  I  am  now 
trying.     This   suit   was   filed  on  the  2nd  of 
June,  nnd  I  believe  the  evidence  of  Kuisree 
Chund  (though  he  does  not  appear  quite  cer- 
tain  of   the  date^  that  Mungul  Chund  went 
away  shortly  before   that.     I   am    inclined 
to  believe  that  it  was   Mungul  Chund*s  dis- 
appearance  with   all   the   books   of  Urjoon 
Doss   Hazareemull   which    emboldened   the 
present   plaintiff  to   come   forward  with  his 
suit.     If  Mungul  Chund   then   was  implica- 
ted, why  should  he  not  have  put  the  signature 
to  the  hoondee  ?     If  Mungul  Chund  put  this 
signature,  the  endorsement   is   the  genuine 
endorsement  of  Urjoon   Doss  HazareemulK 
Othei'wise  I  must  believe  that    third  per- 
sons got   hold  of  the  hoondee,  and  with  no- 
thing  to   guide   or   aid    them,  changed    the 
name  of  Ramloll   Buddree   Doss  to   that  of 
some  other  firm  at  random.     Mungul  Chund 
was,  I  have  not  the  slightest  doubt,  concerned 
in  the  changing  of  the  names   from  Ramloll 
Buddree  Doss  to   Urjoon  Doss  Hnzareemull. 
Mungul  Chund  is   not   before   me  now,  and 
therefore  my   present  opinion   will  not  bind 
him  ;  but  the   evidence   direct  and   indirect 
in  this  cose  leads  me  to  believe  that  it  was 
Mungul  Chund  who  signed   the  name  of  the 
firm  whose  head   gomastah  he  had  been,  and 
that  he   lent  himself  to   the   alteration   of 
names  in  this  hoondee.     Therefore,  looking 
at  the  direct  and  indirect  evidence,  I  feel 
myself  justified  in  holding  that  the  endorse- 
ment on  the  hoondee  is  the  genuine  endorse- 
ment of  Urjoon  Doss  Hazareemull. 

There  was  a  point  made  by  Mr.  Marindin 
which  has  raised  the  only  doubt  I  have  had 
in  this  case  ;  it  is  as  to  whether  this  hoon- 
dee has  a  trust  impressed  on  its  very  face. 
The  plaintifi^s  constituent*s  gomastah  Mo- 
tee  Ram,  who  gave  his  evidence  in  a  very 
satisfactory  manner,  says  that  it  is  not  the 
custom  among  respectable  bankers  to  dia- 
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count  hoondees,  as  discouDting  would  affect 
their  credit  in  the  market.  But  the  ques 
tioo  remains,  what  notice  was  gi^en  in  this 
case  ?  The  hoondee  must  have  been  sent 
for  one  of  two  purposes^  either  to  realize  it 
»ud  put  it  to  the  credit  of  the  person  who 
sent  it,  or  realize  it  and  put  it  to  credit  of  the 
person  to  whom  it  was  sent.  Having  regard 
to  the  fact  that  Urjoon  Doss  HazareemuU 
were  respectable  people,  no  enquiry  was  sug- 
gested by  such  a  notice,  and  therefore,  even 
admitting  for  Ihe  sake  of  argument  that  the 
hoondee  passed  by  endorsement,  I  hold  that 
DO  legal  notice  was  commuuicated  by  the 
endorsement  ^'  sent  for  realization." 

Moreover  Kaisree  Chund  says  he  received 
this  hoondee  at  night,  that  he  did  not  see 
the  endorsement  which  was  written  on  the 
part  rubbed  ouf,  and  he  merely  looked  to 
the  face  of  the  hoondee,  so  in  point  of  fact 
he  had  no  notice.  As  the  hoondee  passed  by 
delivery,  the  suggested  notice  is  no  notice  at 
all.  In  Raphael  vs.  the  Bank  of  England*  it 
was  laid  down  that,  if  the  Jury  find  that  a 
person  acted  honestly  notwithstanding  he 
had  the  means  of  knowledge,  that  is  sufficient. 
I  believe  that  the  defendants  in  this  case 
did  act  honestly  and  paid  full  value  for  the 
hoondee. 

Therefbre,  on  the  whole  case,  I  sm  ef 
opinion  that  the  plaintiff  is  not  the  holder 
of  the  hoondee  in  law,  and  that  he  is  not 
i^ntitled  to  recover  it  from  the  defendant,  and 
that  the  defendant  is  the  bom&  fide  header 
fbr  value  without  notice  of  the  hoondee  and 
in  fact  the  owner  thereof. 

Throughout  my  judgment  I  have  treated 
the  ease  of  the  plaintiff  that  he  lost  the 
note  in  transit  from  Delhi  and  Calcutta 
as  free  from  doubt,  but  it  cannot,  I  think, 
be  said  that  this  part  of  the  plaintiff's 
case  has  been  proved  beyond  all  suspicion. 
Tbe  letter  containing  the  hoondee  is  said  to 
have  been  posted  in  Delhi  on  the  24th 
i\?  innunry.  That  letter  in  ordinary  course 
would  reach  Calcutta  on  the  27ih.  It 
would  be  answered  no  doubt  at  once,  and' 
the  reply  would  reach  Delhi  by  the  be- 
ginning  of  February.  In  fact,  that  no  such 
answer  was  sent  or  received  in  this  case 
would  at  once  result  in  information  being 
communicated  to  Ramloll  Buddree  Doss  the 
latest  on  the  4th  or  5th  February  ;  but  this 
firm  seems  only  to  have  received  intelli* 
genre  of    the  loss  at  or   about  tbe    ]2th 
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February,  on  which  day  they  gave  tiotiee 
of  loss  to  the  acceptors.  The  delay  in  ^ 
communication  of  the  loss  was  most  likely 
caused  by  the  plaintiff's  own  gomaataha,  aa^ 
gives  rise  to  a  suspicion  that  they  took  part 
in  matters  connected  with  the  loss  ef  this 
hoondee.  If  that  be  so,  the  plaintiff  cannot 
complain  very  much  if  he  suffers  from  tlie 
misconduct  of  his  own  servants. 

I  have  treated  this  hoondee  as  one  which 
passed  by  delivery  without  endorsement.  Thia 
view  is  supported  by  an  unreported  decision 
of  Sir  Barnes  Peacock  in  the  case  of|  Groosaye 
Mall  M.  Dhunsook  Doss,  to  which  I  have  beea 
referred.f    The  soundness  of  this  decision 


w^  ^?^^®*  ^  ^^^^^^  in  th©  BngUsliaun  of  the  IMi 
March  1871:— 

TiM  15th  Hay  1865. 

the  Hon'ble  Sif  Barnea  Peacock,  Ku,  Chief  Jmtiet,  aid 
the  Hon'ble  J.  P.  Norman,  jitdge, 

Dhunaook  Doss  t».  Goorsaye  MalL 

This  was  an  appeal  from  a  decision  of  Mr.  JnsHcs 
l^rgan,  who  had  given  a  decree  in  favor  of  tbe  plaint- 
iffs to  recover  a  hoondee  or  its  vakie,  of  which  hoondee 
ther,  as  endorsees,  sued  the  defendants  iri  trover. 

The  ftwJts  of  the  case  were  as  follow :— The  plaintif  s 
firm  of  Dhnnsook  Doss   Sewbox  at  Jeypore  having 

Kreboaed  a  hoondee  for  R»  2,5«K),  drawn  by  GoMal 
m  RughooDath  Doas  oi  Bembi^  on  Laehmeechaad 
Kadhakissen  of  Calcutta,  sent  it  unendorsed  bj  tbeiB 
in  a  letter  addressed  to  their  Calcutta  firm,  Dhnnsook 
Doss  Mudden  Oopanl.  Neither  this  letter  nor  tilS 
hoondee  reached  Dhunsook  Doas  Mudden  Gopaol,  bat 
subsequently  the  plaintiff's  Jeypore  firm  received  an 
attorney's  letter  written  on  behalf  of  tbe  defbndania, 
and  giving  notiee  of  dishonour  of  the  hoondee  te  the 
plaintiffs,  who  were  therem  suted  to  have  endoned  tlie 
hoondee  to  Soorajvan  Chnndervan  of  Patna,  by  whom 
it  is  stated  to  have  been  endorsed  to  Dabe^persand 
Kalkapersaud  of  CaJcntta,  who  were  represented  to  have 
endorsed  it  to  the  defendants,  under  their  style  of 
Tarachand  GunSam  Doss.  The  plaintiffs  denied  iH 
knowledge  of  the  alleged  ^dorsemeni  bv  then  to  See- 
r^ijvan  Chnndervan,  and,  insisting  that  it  was  a  fet^Biy, 
brought  the  present  action  against  the  defendants  to 
recover  possession  of  the  bill. 

The  defendants  stated  that  the  hoondee  in  qnestioB 
which  was  drawn  payable  to  shajoag^  or  the  repectabb 
holder,  was  bron»rht  to  them  by  a  person  on  behalf  ef 
Dabeepersand  Kalknpersaud  to  be  diseounted,  that  it 
then  purported  to  be  duly  accepted  by  the  drawees 
in  favor  of  Dabeepersand  Kalkapersand,  and  specUtly 
endorsed  by  Dhunsook  Doss  Sewbux  to  Soorah«i 
Chnndervan.  and  by  thero  endorsed  to  D^beeperaand 
Kalkapersaud.  The  defendanU  further  stated  that  be- 
fore discounting  the  hoondee,  they  had  sent  to  the  office 
of  the  drawoes  to  enquire  if  it  was  all  r%fat,  andbeag 
told  that  it  was  so,  and  that  the  acoeptanca  in  favor  of 
Dabeepersand  Ealkapersaud  was  genuine,  they  gave  Aili 
discount  value  for  the  hoondee.  Tliere  was  no  evrd«nce 
that  the  defendants  at  the  time  of  diaeoantfai^  tbe 
note  had  any  notice  or  knowledflre  that  the  endoisemat 
of  the  plairififf*s  firm  was  a  forgery.  The  forg*^  was 
admitted,  and  the  irian  Wbo^hild  made  it  had  be«b'  tm- 
tictea. 
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is,  M  I  understnnd  from  Mr.  Marindioy  ad- 
mitted by  bim.  I  have  merely  considered 
the  genuineness  of  the  endorsement  of  Urjoon 
Doss  Hazareemull  as  an  element  on  the 
aobjeot  of  enquiry  which  is  supposed  to 
be  m^e  with  reference  to  a  skajoog.  I  do 
not  consider  the  endorsement  of  the  hoondee 
in  queatioQ    necessary  to  pats   the  property 


Mr.  Bell  aa^^  Mr*  PTtXMirtU^  for  the  AppellAmts. 

Mr.  EgBnUm  and  Mr,  Lowe  lor  the  Respondtntt. 

The  Chitf  Jtuttce.—Jt  appears  from  the  evidence  that 
sach  a  bill  as  this  woald,  at  any  rate  prior  to  acceptance, 
pa^a  by  dalWery,  wid  that  the  acceptor  or  drawer 
would  not  look  to  the  f^enuincneas  of  a  note  brought  to 
him  by  a  man  of  known  respectability.  Then  it  ^  ap- 
pe^ra  to  have  been  the  coatoni  in  such  a  note  aa  this  to 
make  it  in  favor  of  the  aoe<*ptor.  In  this  case  a  large 
aad  respectable  bonking  house  accepts  this  note,  pay- 
able to  Dabeeperaaud  and  Kalkaper^nd.  That  note 
would  have  been  very  easily  and  very  readily  negotiated 
in  the  market  for  fall  value.  Therefore,  there  was  no 
neceasity  for  Dabeepersand,  if  he  had  stolen  this  note, 
to  have  gone  to  any  secret  place  and  sold  it  for  a  small 
consideratioo.  Ue  takes  it  to  defendants.  There  doea 
not  appear  to  be  any  proof  that  they  dealt  with  the  note 
otherwise  than  in  any  ordinary  way  of  their  buainesa. 
The  consideration  which  they^ve^ for  thia  and  other 
notes  was  1,200  sovereigns.  They  made  a  written  entry 
of  this  transaction  in  their  books,  as  was  proved  by 
their  gomastnh.  The  learned  Jndge  does  not  doubt 
that  the  defendants  gave  the  1,200  sovereigns  for  the 
oetai :  and  if  they  did,  I  am  at  a  loss  to  see  what  eould 
prevent  thorn  from  being  considered  bond  tide  holders. 
if  the  leariied  Judge  had  said  that  they  had  given  verv 
small  Talue,  that  would  hiHre  been  a  reason  tor  his 
thmkiay  that  they  were  not  bond  fid*  holders,  or  that 
thev  had  given  too  small  consideration.  The  first  part 
of  his  hidgment  seems  to  implr,  but  I  do  not  see  in 
the  avifcnca  anything  to  ehow,  that  they  had  given  less 
thin  the  fiUl  value,  beoanse  the  entry  shows  that  they 
had  f^t  8  per  cent  discount  an 'J  nine  pie,  about 
Ks,  67  or  70  profit. 

In  another  part  of  his  jud^^raent  the  learned  Judge 
says: — *^  The  case  seemn  to  me  that  at  the  time  when  the 
hoondee  reached  the  defendants,  the  instrament  did 
not  pass  bv  delivery  from  hand  to  hand  aa  bauk-notea, 
^  but  by  endoraement  :  no  one  could  make  a  title 
to  it  if  they  were  forgeries.  Defendants,  though  they 
were  tha  holders  and  had  paid  money  for  it,  failed  to  ao- 
Qoire  any  property."  The  learned  J  udge  seems  to  have 
thought  that  they  were  the  holders  of  the  note,  and  had 
paid  the  Value  of  the  note,  but  that  they  were  not 
Mud  fide  bolderf .  It  appears  to  me  that,  when  they 
paid  the  aovereigns,  thev  were  holders  for  value,  and 
there  is  nothing  in  the  evidence  to  induce  me  to  think 
that  they  are  not  holders  for  value,  and,  therefore, 
holdera  for  valuable  consideration.  Consec^nently,  they 
s?e  the  owners  of  the  note,  and  the  plaintiff  cannot 
recover  ft  from  them,  although  he  might  have  done  so 
if  they  had  been  holders  without  full  value  or  after 
notice  of  forgery. 

Mr.  Justice  Norman, — I  am  entirely  of  the  same 
opinion.  It  seems  te  me  clear  that  when  the  deferdants 
took  this  note,  they  had  not  notice  that  it  was  a  stolen 
one,  at  least  we  can  come  to  no  other  conclusion  upon 
the  evidence.  In  the  firbt  |>lace,  I  do  not  see  by  what 
means  they  ceifld  hare  got  information.  There  waa  not 
a  particle  of  evidence  that  the  plaintiff  sent  informa- 
tion to  the  acceptors  that  the  hoondee  had  been  stolen, 
and  therefore  the  natural  inference  ia  that  the  defend- 
ants gave,  at  ihey  said  they  did,  full  valua  foi  it, 


in  the  hoondee  ;  and  I  hold  that,  even  if  the 
endorsement  be  a  forgery,  that  circumstance, 
according  to  the  case  last  cited,  aod  having 
reference  to  my  own  opinion  that  a  hoondee 
of  this  description  passes  by  delivery,  would 
not  detract  from  the  title  of  the  defendant. 
I  further  hold  that  with  the  endorsement  on 
the  hoondee  which  at  least  appeared  genuine, 
and  the  representation  of  Jaunkee  Persaud, 
the  defendant  had  a  right  to  be  satisfied, 
and  in  due  course  of  business  he  was  under 
no  obligation  to  make  further  enquiries. 

The  aitit  must  be  dismissed  with  eosii 
No.  2. 

The  plaintiffs  appealed  from  this  Judgment 
on  the  Jo  1 1  owing  grounds  ;— 

Fcrfft-— That  the  Judge,  having  found  that 
the  hoondee  in  the  plaint  mentioned  had  beea 
stolen  from  the  plaintiff,  and  that  the  inser- 
tion therein  of  the  name  of  Urjoon  Doss 
Hazareemull  as  the  name  of  the  person  to 
whom  the  hoondee  was  sent  by  the  plaintiff 
was  a  forgery,  ought  to  have  held  that  no 
property  in  the  hoondee  passed  to  the  defend- 
ant by  delivery. 

Second.'^ThsLi  the  Judge  was  in  error  ia 
holding  that  property  in  a  hoondee  passed 
by  delivery  only. 

7Atr<i.— That  inasmuch  as  the  hoondee 
bears  on  the  face  of  it  marks  of  forgery,  the 
Judge  ought  to  have  held  that  the  de- 
fendant took  the  same  with  notice  that  the 
same  was  not  the  property  of  Urjoon  Doss 
Hasareemull. 

Fourth, — That  the  defendant,  assuming 
him  to  be  a  bonA  fide  holder  of  the  hoondee 
for  value  and  without  notice  of  fraud,  by 
Hindoo  law  acquired  no  property  in  the 
hoondee  as  against  the  plaintiff. 

FtyM.-— That  the  Judge  was  in  error  in 
finding  as  a  fact  that  the  signature  of 
Urjoon  Doss  Hazareemull  upon  the  hoondee 
was  genuine. 


I  think,  therefore,  that  it  is  clear  that  the  acceptors 
of  thb  nute,  who  had  accepted  in  favor  of  Dabeeper- 
sand,  were  respectable  bankers,  and  that  there  was 
DO  neceaaity,  therefore,  for  Dibeepersaud  going  and 
dealing  witli  this  note  for  less  than  the  full  value. 

Under  these  ciroumstances,  the  plaintiff  is  not  en- 
titled to  recover  the  value. 

The  decree  of  the  Lower  Ceurt  will  be  revetved,  and 
a  decree  given  for  the  defendants  with  oo^ts,  to4ia 
taxed  according  to  scale  No.  2,  costs  of  appeal  to  be 
taxed  on  the  lame  scale. 
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Sixth. — That  the  Judge  ought  to  have 
held  that  the  defeodant  received  the  hooudee 
from  a  person  who  was  not  a  respectable 
holder  thereof  and  without  due  enquiry,  and 
that  the  defendant  therefore  acquired  no 
property  therein  as  against  the  plaintiff. 

Seventh, — That  inasmuch  as  the  hoondee 
appears  on  the  fnce  of  it  to  have  been  sent 
for  realization,  the  defendant  acquired  no 
property  therein  as  against  the  plaintiff  by 
discounting  the  same. 

Eighth. — That  it  appears  in  evidence  that 
it  is  contrary  to  the  custom  prevailing 
among  merchants  in  India  to  discount  boon* 
dees  sent  to  them  by  their  constituents  for 
realization. 

Ninth. — That  the  Judge  ought  to  have 
held  that  the  plaintiff  was  in  law  the  holder 
of  the  hoondee  and  entitled  to  recover  the 
same  from  the  defendant. 

Marindin  for  the  appellant  argued  that 
the  onus  of  proving  that  the  said  endorse- 
ment was  a  forgery  had  been  thrown  on 
the  plaintiffl  It  lay  on  the  other  side 
to  show  that  the  signature  of  Urjoon  Doss 
Hazareemull  was  really  the  signature  of  that 
firm.  He  has  not  done  that.  He  cited  1  Cole- 
brooke's  Digest,  Ch.  2,  Sec.  1,  Texts  25-36  ; 
Fearn  and  Fillica,  7  Man.  and  Gr.,  513  ; 
Montriou's  Hindoo  Law,  Stokes,  169-170  ; 
Sigourney  vs.  Lloyd,  8  B.  and  C,  622  ; 
same  case  in  5  Bing.  525 ;  Murrow  vs. 
Stuart,  8  Moore's  P.  C.  Ca.,  267. 

Evans  on  same  side  cited  Rajroopram  vs. 
Buddoo,  1  Hyde,  155  ;  Byles  on  Bills,  page  2, 
note  e — and  pages  314  and  323;  Sumbhoo- 
nauth  Ghose  vs.  Judonath  Ghatteijee,  2 
Hyde,  259 ;  Umritram  vs.  Damooder  Dass, 
Boulnois,  589. 

The  Advocate- General  and  Lowe  for  the 
respondent  cited  Byles  on  Bills,  last  Edition, 
163  ;  and  Coles  vs.  Bank  of  England,  4 
Jurist,  old  series,  266. 

The  judgment   of  the     Appellate   Bench 
was  delivered  as  follows  by : — 

Phear,  J, — The  plaintiff  in  this  action 
seeks  to  recover  from  the  defendant  a  certain 
hoondee  or  its  value.  The  history  of  this 
hoondee  may  be  given  as  follows  : — It  was 
drawn  at  Bhowanee  by  Chuttoorbooj  Moor- 
leedhur  upon  the  firm  of  Eoonjaloll 
Byjeenauth  at  Calcutta.  It  recited  that 
Bs.   2,300   had     been   deposited   with   the 

4r«w«i  bjT  Dul^eerum  Am99^hua4  »&   Q9U- 


sideration  for  the  hoondee  on  the  Ist  Maug* 
buddee  ;  and  it  directed  the  drawer  to  pay 
that  sum  in  current  rupees  to  the  shajoog 
sixty-one  days  after  that  date. 

This  hoondee  was  purchased  from  Dabee- 
ram  Ameeohund  by  4he  plaintiff,  and  an 
endorsement  (so  to  speak)  having  bees 
written  on  the  face  of  it  in  these  words, 
''Hoondee  sold  by  Dabeeram  Ameecbuod 
to  Bhaee  Muthwulla  Mull  Thakoor  Doss,  seat 
by  Muthwulla  Mull  Thakoor  Doss  toBkaee 
EamloU  Bnddree  Doss  for  realizatioD,'Mt 
was  in  this  condition  posted  by  the  plaintiff 
at  Delhi  on  8th  Maugbuddee  under  aa 
address  to  Ramloll  Buddree  Doss  at  Cal- 
cutta. 

The  hoondee  never  reached  Bamloll 
Buddree  Doss,  and  was  probably  stolen  oa 
its  way  to  this  firm,  although  there  is  no 
evidence  in  the  case  to  show  by  whom  U 
was,  or  how  it  came  to  be,  stolen. 

On  the  12th  Maugbuddee^  however,  it 
was  presented  by  some  person  to  Eoonjt* 
loll  Byjeenauth  for  acceptance 

At  that  time,  it  appears,  the  endoriemeiit 
which  I  have  spoken  of,  was  not  in  iu 
original  form,  but  had  been  altered  by  the 
erasure  of  the  name  ''  Ramloll  Buddree 
Doss,"  and  the  svbstitution  of  ^*  Urjoon 
Doss  Hazareemuir'  in  ito  place.  Under 
this  endorsement^  so  altered,  there  is  now 
the  name  '*  Ugoon  Doss  Hazareemull " 
written  in  the  manner  of  a  signature.  I 
cannot  clearly  make  out  from  the  evidence 
and  the  judgment  of  the  Lower  Court  whe- 
ther or  not  this  signature  was  there  at  the 
time  when  the  hoondee  was  presented  to 
Koonjaloll  Byjeenauth.  I  imagine  tliat  it 
must  have  been  so,  although  in  the  view  of 
the  case  which  I  have  takeo^  the  fact  is 
not  of  any  great  importance. 

Upon  the  hoondee  being  presented  to 
Eoonjaloll  Byjeenauth  in  the  way  I  have 
mentioned,  they  wrote  their  acceptance  on 
the  back  of  it  in  the  following  words  :-* 
« Accepted  by  Eoonjaloll  Byjeenauth  to 
Urjoon  Doss  Hazareemull,'* 

On  the  evening  of  the  day  on  which  the 
hoondee  was  accepted,  and  after  it  had 
been  accepted,  namely,  at  10  p.  h.  of  the 
12th  Maughbuddee,  the  hoondee  was 
brought  to  the  defendant  by  one  Jaunkee 
Persaud,  a  jemadar,  to  be  discounted.  The 
words  of  the  defendant's  gomastah  EaiBTM 
CUuud  hiuM^lf  00  ihis  |>oint  are  «*— 
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**  The  booodee  wos  accepted  when  it  wns 
brought  10  me.  I  made  Jaankee  Persaud 
sit  down  there,  and  sent  Harogobind 
jemadar  to  Eoonjaloll  Byjeenauth  to  en- 
qaire  whether  they  bad  accepted  the  hoon- 
dee  or  not.  I  gave  Harogobind  jemadar 
the  hoondee.  He  went  with  the  hoondee 
and  came  back  with  a  SHtisfaotory  reply. 
After  I  was  satisfied  with  the  answer,  I 
pmid  the  money  to  Jaunkee  Persaud.  The 
discount  was  7^  V^^  ^®°**  '^^^^  ^^^  ^^*® 
discount  of  that  time.  I  gave  him  the  full 
amount  after  deducting  at  the  rate  of?} 
per  cent.'' 

Afterwards  Eaisree  Chand  said,  "  A 
letter  had  come  to  me  about  the  hoondee, 
and  Jaankee  brought  the  hoondee  to  me  at 
night.  Bamkissen  was  the  Lalla.  I  knew 
him  five  or  six  months  previously.  I  had 
transactions  through  him  before  that." 

It  does  not  appear  from  the  deposition  of 
defendant's    gomastah,      Kaisree      Chund, 
which  is  on  the  record,   that  he  saw   the 
hoondee,  when   brought  to  him,   bore   the 
name  of  ITijoon  Doss  HazareemuU  written 
as  an  endorsement  beneath  the  acceptance, 
bat  it  is  there  now,   and   it  seems   to  have 
been  assumed  throughout  the   trial   that  the 
defendant  took  the    hoondee    under   that 
endorsement.    The  judgment  of  the  lower 
Court  turns  entirely  ^  upon   the  findiug  of 
fact  come  to  by   the   learned  Judge,   to  the 
effect  that  this  is  a  genuine  signature  of  the 
firm   of  Urjoon  Doss   HnsareemuU  put  on 
the  hoondee  after  it  had   been   accepted  for 
the  purpose  of  passing  it  to  the  defendant. 
I  will  therefore  assume   that  the  endorse- 
ment which  follows  on   the  acceptance   was 
on   the   hoondee  when   the  defendant   dis- 
counted it.    I  cannot,   however,   go   so  far 
as   to  agree     with  the     learned  Judge  in 
thinking  that  it  is  the  genuine  signature  of 
Urjoon     Doss     Huznreemull.     The    lower 
Court  found  (and  in  this  it   appears  to  have 
been  indisputably  ri^rht)   that   the   substitu- 
tion   of  "  Urjoon  Doss   HazareemuU"   for 
^  Ramloll  Buddree  Doss"   was  not   made  by 
or  under  the   authority  of  MuthwuUa  Mull 
Thakoor  Doss,  and  was  an   unquestionable 
forgery.     This  fact  of  itself  seems  to  me  to 
render  it   peculiarly  unsafe   to   pass   to  the 
conclusion  that  the  subsequent  endorsement 
''  Urjoon   Doss  HnsareemuU"    is     genuine, 
except  upon  very  clear   evidence  ;  and  cer- 
tainly the  evidence  bearing  upon   this  point 
is,  to  say  the  least  of  it,  exceedingly  meagre 
and  frail.     Under  the  circumstances  of  the 
9i««f  (be  genuiu9ae64  of  tUis  eudor^meat 


involves  something  more  than  the  mere 
writing  of  the  name  i  for  the  firm  must 
have  treated  the  previous  forged  endorse- 
ment  to  themselves  as  a  real  endorsement, 
have  procured  the  acceptance  in  their  favor, 
and  then  endorsed  the  hoondee  to  the  de- 
fendonts.  Again,  all  this  must  have  been 
done  by  Urjoon  Doss  HazareemuU  either 
with  full  knowledge  of  the  forgery,  or  as 
the  consequence  of  an  imposition  practised 
upon  themselves.  But  the  latter  alterna- 
tive is  out  of  the  question,  because  the 
defendant  in  his  written  statement  says 
that  his  gomastth,  upon  hearing  a  report 
to  the  effect  that  the  hoondee  in  dispute 
was  a  stolen  hoondee,  senttoMungulChund, 
the  head  gomastah  and  manager  of  Urjoon 
Doss  Hazareemull's  firm  in  Calcutta,  to 
ask  about  the  hoondee,  and  Mungul  Chund 
in  answer  said  that  he  knew  nothing  about 
it.  If  therefore,  notwithstanding  this 
denial,  Mungul  Chand  or  any  other  person 
having  authority  to  bind  the  firm  had,  in 
fact,  written  the  endorsement  on  behalf 
of  the  firm,  it  is  manifest  that  this  act  must 
have  been  done  in  fraud.  Now  it  appears 
to  me  that  the  only  evidence  in  the  whole 
case  which  tends  in  any  degree  to  bring 
the  endorsement  home  to  the  firm  of  Urjoon 
Doss  HazareemuU  is  the  statement  of 
Eaisree  Chund,  the  defendant's  gomastah, 
to  the  effect  that  he  knew  Jaunkee  Persaud 
who  brought  him  the  hoondee,  to  be  a 
jemadar  or  other  servant  of  Urjoon  Doss 
HazareemuU,  coupled  with  the  testimony 
of  Bussuntloll,  Nagree  moonshee  of  the 
Bank  of  Bengal,  a  witness  called  by  the 
plaintiff,  who,  on  looking  at  the  endorse- 
ment,  said,  '*  I  say  it  is  the  endorsement 
of  Urjoon  Doss  HazareemuU."  But  both 
Etiisree  Chund  and  Bussuntloll  afterwards 
qualified  their  first  statements  very  much. 
Eaisree  Chund  gave  a  very  lame  explana- 
tion as  to  how  it  happened  thnt  he  knew 
Jaunkee  to  be  the  servant  of  Urjoon  Doss 
HazareemuU,  and  Bussunt  admitted  that 
his  duty  at  the  Bank  was  merely  to  pass 
signatures  by  reference  to  the  entries  in  a 
signature  book  ;  he  could  say  nothing  as  to 
the  authenticity  of  the  signature  in  that 
book,  and  had  no  opportunity  of  learning 
how  often,  if  at  all,  he  had  committed  error 
in  passing  signatures  by  the  book.  Inde* 
pendent ly  of  this  book,  he  had  no  know- 
ledge whatever  of  the  signature  of  the  firm 
of  Urjoon  Doss  HazareemuU.  Obviously, 
then,  this  witness's  identification  of  the 
endorsement  with  Urjoon  Doss  Hazaree- 
muU'fl  signataro  wa9  nothing  upro  tbim  % 
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niAiiUl  tfotnparisoD  with  the  wriiing  in  a 
book  which  was  not  at  the  time  under  his 
ejea.  It  waa  not  of  any  higher  order  of 
Vabia  as  evidence  than  the  book  itself;  but 
the  defendant's  Counsel  successfully  objected 
to  the  production  of  the  books,  on  the 
ground  that  that  was  not  legal  evidence.  I 
must  say  that  evidence  of  this  sort,  even  if 
there  were  nothing  in  the  case  to  counter* 
vail  it,  would  fall  short  of  satisfying  me 
that  the  firm  of  Urjoon  Doss  HazareemuU 
in  Calcutta  committed  the  gross  fraud  of 
which,  ia  effect,  the  learned  Judge  has 
found  them  guilty  in  the  person  of  their 
msnager,  Mungul  Chund.  It  is  true  that 
the  learned  Judge  appears  to  think  that 
certain  changes  which  took  place  in  the 
firm  of  Urjoon  Doss  Huxareeraull  shortly 
after  the  time  when  this  hoondee  was  dis- 
counted, reasonably  give  ground  for  impu- 
tiog  some  unknown  dishonesty  of  conduct 
to  Mungul  Ohund  ;  and  that,  inasmuch  as 
he  wont  to  Blkaneer  after  having  been  sub- 
pmnaed  as  a  witness  in  this  case,  and  has 
not  appeared  in  Court,  the  proper  inference 
ia  that  his  dishonesty  was  connected  with 
the  subjeol-mntter  of  this  suit.  It  appears 
to  me  that  this  course  of  argument,  so  far 
as  I  apprehend  it,  is  dangerously  specula- 
tive, and  ought  not  to  be  considered  as 
furnishing  the  slightest  additional  force  to 
the  evidence  of  which  I  have  already  spoken. 
On  the  other  hand,  the  non«productiou  of 
either  the  broker  or  of  Jaunkee  Persaad, 
the  entire  absence  of  any  evidence  to  con- 
ned these  persons  with  the  firm  of  Urjoon 
Doss  Huaiireemuil,  the  admission  of  the 
defendant's  own  servants  reluctantly  made, 
that  they  had  never  before  the  night  in 
question  seen  Jaunkee  Persaud,  and  the 
upw  undisputed  fact  that  the  endorsement 
to  Urjoon  Doss  Uasareemull  was  a  forgery, 
altog/ether  seem  to  me  to  weigh  very  heavily 
against  the  hypothesis  that  the  endorsement 
of  the  name  of  Urjoon  Doss  HazareemuU 
waa  the  real  act  of  that  firm.  In  short, 
with  the  greatest  deference  for  the  opinion 
of  the  learned  Judge  who  tried  the  case  in 
the  CoiirCi  below,  I  feel  bound  to  hold  that 
tlie  endorsement  whioh  follows  the  aeeept- 
aaoeisjust  as  unreal  as  the  endorsement 
to  Urjoon  Dobs  HazareemuU  which  imme- 
dtaielj  precedes  it,  and  almost  necessarily  I 
coma  to  the  same  conclusion  with  regard  to 
the  signature  Urjoon  Doss  HsEareemuU 
which  ia  appended  to  this  last-mentioned 
endorsement. 

In  this  state  of  the   facts  I  think  the 
pkiBiiCa  right  to  recovor  against  the  dc« 


fendant   is  clear.     The    hoondee  was   hia 
property,  and  be  never   voluntarily  parted 
with  it.     His  right  of  property   in  it,  and  to 
the  benefit  of  the  contract  embodied   in   it, 
must  be  upheld,  unless  the  mode  and   man- 
ner  in  which  the  defendant  became  poaaees- 
ed  of  it  sufficed    in  law  to  give  him   (the 
defendant)  a  title  to  it,  even   as  against  the 
real  owner.    Now   the    strongest  way   in 
which  the  defendant's  case  as  to  this  point 
can   bo  stated   is    that  he  purchased   tbo 
hoondee  for  valuable  consideration  witboot 
notice  of  the  vendor's  want  of  title,   and  no 
doubt,  according  to  English  mercantile  law, 
the  property   in    a  negotiable   instromonc 
payable   to   bearer   passes   to  a   honA  JidM 
parchaser  for  value  without   notice,   evaa 
though  the  vendor  had  no   title  ;  just  as   ia 
the  case  with  the  sale   of  goods   in   market 
overt  under   similar   circumstances.     But  I 
need  hardly  say  that  this  law  of  the  market 
overt,  which  gives  the   power  of  sale    to  a 
non-owner  out   of  regard   for   the   circum- 
stances of  the  innocent  purchaser,  is   found- 
ed upon  very  special  principles  of  expedien- 
cy, and  among  Hindoos  it  appears  to    take  a 
very  peculiar   shape.  See   Menu,  Ch.  VIIL, 
201,202  ;  Colebrooke's  Dig.  Bk.  2,  Ch.  II., 
Sec.   2  ;  and  Sir.  H.    L.,   Ch.  XII..   d.   8. 
How  far  there  may  be  a  law  of   this   nature 
operative  between  Hindoos  in  regard  to  sucb 
a  subject  as  an  unendorsed   hoondee  payable 
to  the  ''  thajoogy^  I  will   not   now  stay  to 
enquire  ;  for  the   hoondee   which   is   before 
us  was  specially  endorsed   by    the   plaintiif 
when  it  left  his  hands,  and  it  was  afterwards 
also  specinlly  accepted  by   Eoonjaloll  Byjee- 
nauth.     The    question    which     claims    our 
attention  is  whether  or   not   the   defendant, 
by  reason  of  having  purchased   the   hoondee 
for  valuable   consideration    without   notice, 
obtained  a  good  title   to  it,   notwithstanding 
the     forged     special     endorsement     before 
acceptance,  and   the   forged  endorsement  to 
himself  ajter   (he    special  acceptance.     If 
the  analogy  of  English  law  applied   here,  of 
course  the  answer  would  be  in  the  negative. 
It  is  said,  however,  that   the  Hindoo  law  in 
this   matter    is   widely    different   from   the 
English,  and  that  a  hoondee   purporting  to 
be  payable  to  the  ^  shajoog^**  whatever  may 
be  the  form   of  the   endorsement   it  bears, 
passes  by  delivery  to  a  purchaser  for  value 
who  has  no  notice  of  the   vendor's   want  of 
title.     At  the  outset,  I  must  say   that  this' 
appears   to    be   a     remarkable   proposition. 
"  Joog,"  we  are  told,  is  nothing  more  than 
our  word   **  payee,"   the  person  who  hu 
the  right  to  l^  pni<} ;  ftod  ''  ebaV'  mtaitt ' 
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respectable  or  honest*     Tiien   who  uDswers 
to  the    term   "  shajoog^*    unless   it   be  the 
person    designated    bj   refil    (not   fictitious) 
endersemeuts  ?  The  authority    put    forward 
in  support  of  this   contention    is  a   decision 
of  an  appeal  bench  in  the    case  of  Gooi'saye- 
mull   vs.    Dhunsook  Doss,    reported   in  tlie 
Emglis/tman  newspaper   of  the    14th  March 
last.     According  to  that   report,    the   Court 
certainly  does  seem    to   have   stated,    as   its 
opintou,  that  before  acceptance  at   any   rate, 
a  hooudee  payable  to  **  shajuog**  would    pass 
by  delivery  merely,  without    regard    to   the 
authenticity    or    otherwise     of  any   special 
endorsement  which   might  be  upon    it.     It 
is  not  clear  how  this  expression    of  opinion 
was  periioent  to  the  case    before   tiie  Court, 
because,  as  far  as  I  can    learn,    the    facts  of 
tltat   ease  did    not   exhibit   any    bona  fide 
laker   of   the    hoondee     before    acceptance, 
snd  I   suppose    tlie    Court  never    meant  to 
hiy  down  that    under  Hindoo  law   every  one 
wbo    took    the     hoondee,    even    though    he 
oi»tained  it  by  fraud,  would    be    treated  as  a 
shajoog.     The    facts  of    that    case,    upon 
which  the  decision  of  the  Court   was   really 
founded,  seem  to  have  been  simply  these  :^- 
Que  Dabeepersaud,    having   dishonestly  ob- 
tained possession  of  a    hoondee    before   ac- 
ceptance,   forged  a   sfieciul    endorsement  to 
himself,  got  it  accepted  in  favor   of  himself, 
and  ilieu  endorsed  it  to  the  defendant.     The 
substance  of  the  Court's   decision    was    that 
it  would  not   look    behind    the   acceptance  ; 
and  treating  the   acceptance  as    the    foumla- 
tion  of  the  defendant's  iMght,    his    title   from 
tliat  point  was   impeachable*     In    the   view 
of  the  facts  of  the    present   case,    at   which' 
1  have  arrived,  this  decision,  so    understood 
as  I  have  just  explained  it,  does   not   apply, 
Tor     Ko^njaloll     Byjeenauth    accepted     the 
hoondee  in  favor   of  Urjoon   Doss    Hazaree 
Mull,  and  Urjoon    Doss   Hnsaree  Mull    did 
Dot  endorse  it  to  the  defendant.     I    will  not 
therefore  further  discuss  the   merits   of   the 
case  of  Goorsayemuil  vs    Dhunsook  Doss. 

Returning  then  to  the  case  before  ns,  it 
seetos  to  me  that,  in  considering  the  right  to 
a  hoondee,  we  are  as  much  bound  to  put  a 
reas<»nable  construction  upon  the  words  of  an 
endorsement  or  an  acceptance  as  upon  any 
other  part  of  the  document  ;  and  when  a 
Hindoo  maker  or  rightful  owner  of  a  hoondee 
payable  in  terms  to  the  shajoog^  endorses  it 
as  gold  or  sent  to  A,  he  obviously  means  to 
pus  the  right  of  dealing  with  the  hoondee 
to  A  alone.  It  may  well  be  that,  according 
V»  Hindoo  customary  law,  A  can  transfer  his 


right  to  a   third     person  (B)    by   word   of 
mouth   or   mere  delivery,     notwithstanding 
that  the  special   endorsement   to   himself  is 
in  writing  ;  but  there  is  no  evidence   before 
us  to  suggest  that,  after  the  special  endorse- 
ment to  A,   the   hoondee     can   be   validly 
tranaferred  to  B  otherwise  than  by  A   or  by 
A^s  authority.     It  seems  to  be  only  common 
sense  that  the   term   "  shajoog**  should  be 
subordinate  to  the  directions   of  the  suc- 
cessive owners,     and     should  mean   '*  the 
right  men    to   be   paid,"    according   to   the 
tenor  of  the  document,  which   must   include 
hoth   the    endorsement   and   acceptance.     I 
certainly  am  not  aware  of  any  rule  of  Hindoo 
law,  customary  or  otherwise,    wl^ich   would 
have  the  effect  of  making   the   word  '*  sha' 
joog**  mean  payable   to  bearer,   quite    inde- 
pendently  of    the  endorsements.     If  there 
were  such  a  rule  in    practice,   endorsements 
would   be   useless,   and  would,  I   suppose, 
very  soon   be  dropped  altogether.     Also,   I 
know  of  no   principle  of  mercantile  expe- 
diency, having  the  force   of  law   or   other- 
wise, which  would  be  served  by   our   disre- 
garding the  direction   of  the  endorser,  and 
treating  a  specially-endorsed   and  specially- 
accepted  hoondee  as  if  it   were   an   English 
negotiable  instrument  made  payable  to  bear- 
er, and  as  such,  part  of  the  currency  of  the 
country.     On  the  contrary,  as  it   appears  to 
me,  expediency  is  all  the  other  way. 

I  thus  come  to  the  opinion  that  the  de- 
fendant has  failed  to  rebut  the  prima  facie 
title  of  the  plaintiff  by  making  out  any 
title  in  himself  ;  he  gets  none  on  the  docu- 
ment itself  from  the  undertaking  of  the 
acceptor,  for  the  reason  that  I  have  before 
mentioned,  and  he  gets  none  traceable  to 
the  special  endorsement  of  the  plaintiff, 
because  the  line  of  title  is  broken  by  two 
forgeries.  He  probably  has  a  right  as 
against  Koonjaloll  Byjeenauth  to  be  paid 
the  hoondee  on  the  ground  of  estoppel  ; 
but  this  cannot  affect  the  plaintiff's  claim. 
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The  25th  July  1871. 
Present : 

The  Hon'ble  J.  P.  Nomian,  Officiating  Chief 
Justice,  nnd  the  Hon'ble  A.  G.  Macpher- 
8on,  Judge. 

JariBdiotion— Canse  of  aotion— Carry- 
ins*  on  basineae— Workingr  for  irain— 
Clause  12,  Ziottera  Patent— Boondee 
—  Acoommodation  Bill  —  Prinoipal 
and  Snrety—Time  iriven  to  Prinoi- 
pal—Wotioe. 

Appeal  from  the  judgment  of  the  Hon*  hie 
J.  B,  Phear^  exercising  the  Ordinary  Ori^ 
ginal  Civil  Jurisdiction  of  the  High 
Courts 

HurjeebuQ  Doss  (Plaintiff)  Appellant, 

versus 
Bhngwnn  Doss  (Defendant)  Respondent. 

Messrs.  Lowe  and  Bonerjee,  for  the  Appel- 
lant. 

Messrs.  Marindin  and  Evans  for  the  Re- 
spondent. 

Per  Phkar,  J. — The  cau$e  of  action,  within  the  meaning 
of  clanse  12  of  the  Letters  Patent  of  1865,  is  not 
merely  the  ri<;ht  of  the  plaintiff,  an<l  the  infraction  of  it 
by  the  defendant,  but  also  includes  the  facts  out  of 
which  the  plaintiff's  right  arises. 

Defendant  was  in  the  habit,  several  times  in  the  year, 
of  buying  country-produce  at  Patna,  where  he  principallpr 
resided,  bringing  it  down  to  Calcutta  for  sale,  selling  it 
in  Calcutta,  and  returning  with  the  procee<l8  to  Patna. 
He  was  also  in  the  habit  of  drawing  bills  at  Patna  on 
himself  at  Calcutta,  and  of  paying  them  there,  as  well  as 
of  dealing  in  hoondees  drawn  by  himself  at  Patna  on 
himself  at  Calcutta,  and  usually  paving  them  at  Calcutta 
out  of  moneys  realized  by  the  sale  of  his  goods  at  Calcutta. 
During  one  of  his  visits  to  Calcutta  as  aforesaid,  the 
pretent  suit  was  institutetL  Ukld  by  the  Appelfaite 
Court  (reversing  the  decision  of  the  (>»urt  below),  that 
the  defendant,  at  the  time  of  the  ctMumeiicenient  of  the 
suit,  did  carry  on  business  or  work  for  gain  within  the 
local  jurisdiction  of  the  High  Court,  within  tlie  meaning 
of  the  same  clause. 

Plaintiff  sought  to  recover  the  amount  of  a  hoondee 
drawn  by  defendant  at  Patna  on  defendant  at  Calcutta, 
payable,  41  days  after  date,  to  S.  A.  or  order.  The  defence 
wi|s  that  the  hoondee  was  an  accommtxlation  bill  given 
by  defendant  to  S.  A.  for  his  accommodation,  and  with- 
out ooDsideration ;  and  that  plaintiff,  after  the  hoondee 
had  become  due,  and  after  plaintiff  had  notice  that 
aefendant  was,  with  regard  to  this  hoondee,  only  surety 
for  S.  A.,  the  principal  debtor,  gave  time  to  the  principal 
S.  A.,  so  as  to  release  defendant,  his  surety.  Hbld,  that 
the  effect  of  the  new  arrangement  was  not  to  alter  the 
position  of  the  parties  (t.  e.  converting  S.  A.  into  prin- 
oipal and  defendant  into  surety)  so  as  to  release  defendant 
from  his  original  obligation  as  principal  debtor. 

The  pinintiff:)  sned  the  defendant  on  the 
allegaiioQ  that  the  defendant's  firm  rit  Patnn, 


on  the  15th  day  of  the  light  side  of  the  moon 
in  Bhadro  1924,  corresponding  with  the  13th 
of  September  1867,  by  his  hoondee  or  bill  of 
exchange  which  was  overdue  nt  the  time  of 
the  institution  of  the  suit,  directed  to  the 
defendant's  firm  at  Calcutta,  required  the 
defendant's  firm  at  Cnlciitta  to  pay  Sheikh 
Syed  Ally  Sahib  or  order  the  sum  of  Rs. 
2,500,  forty-one  days  after  date,  and  after  the 
defendant's  firm  at  Calcutta  had  accented 
the  said  hoondee  in  Calcutta,  Sheikh  Syed 
Ally  Sahib  endorsed  it  over  to  the  plaintiffs, 
but  the  defendant  did  not  pay  the  amount 
thereof.  The  pltiintiffd  accordingly  sought 
to  recover  the  said  sum  of  Rs.  2,500  from 
the  defendant  with  interest. 

The  facts  on  which  (he  plaintiff  relied 
were  as  follows: — 

They  alleged  that  one  Sheikh  Syed  Ally 
lately  carried  on  business  aa  merclinnt  at 
Calcutta  and  Patna.  The  plaintiffV  firm  had 
several  transactions  with  the  said  Sheikh 
Syed  Ally  throush  one  Deharee Loll,  the  head 
gomastah  and  agent  of  Sheikh  Syed  Ally  in 
Calcutta,  and  in  the  course  of  such  transac- 
tions the  plaintiff's  firm  used  to  discount 
hoondees  drawn  by  or  in  favor  of  Sheikh 
Syed  Ally  at  the  current  rates  of  discount. 
The  universal  practice  of  up-country 
merchants  settled  in  Calcutta,  the  plaintiffii 
averred,  was  to  discount  hoondees  and  tran- 
sact other  hoondee  business  after  nightfall 
and  to  pay  money  on  the  lioondees  in  the  case 
of  approved  customers  without  any  enquiry 
at  the  time  of  such  payment,  the  enquiry 
being  made  the  next  day  or  as  soon  thereafter 
as  convenient.  On  the  14th  of  September 
1871,  oneNearmull  Chowdhry,  a  I »roker  em- 
ployed on  behalf  of  Sheikh  Syetl  Ally,  called 
at  the  plaintiff's  place  of  business  at  nightfall, 
and  requested  the  plaintiff  Hurjeebun  Doss 
to  discount  the  hoondee  which  forms  the 
subject-matter  of  this  suit,  and  Hurjeeban 
Doss  agreed  to  do  so  at  a  discount  of  one 
rupee  per  cent,  per  mensem.  The  hoondee 
was  afterwards  brouij:ht  to  Hurjeebun  Doss 
by  one  Muckhunloll  Chowbay,  a  collecting; 
Sircar  then  in  the  employ  of  Sheikh  Sjed 
Ally;  and  the  plaintiff  Hurjeebun  Doss 
liaving  no  reason  to  suspect  that  it  was  other 
than  a  genuine  document,  and  without  any 
notice  to  that  effect,  discounted  the  same  and 
paid  Muckhnnloll  Chowbay  the  sum  of  Rs. 
2,467-8-5.  On  the  following  day,  the  phiintif^ 
according  to  the  practice  aforesaid,  sent  their 
Durwan,  one  Moonsingh,  since  deceased,  to 
the  defendant's  place  of  business  to  asceruio, 
as  a  matter  of  form,  whether  the  hoondee  in 
question  had  been  drawn  by  the  defendaot 
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and  bore  his  acceptnuce,  and  were  informed 
after  doe  enquiries  that  the  hooudee  wm  in 
all  reapeots  genuine.  Sliortly  hefore  the 
hoondee  became  due,  Sheikii  Sye<\  Ally  sus- 
pended pnymeiit,  nnd  subsequently  removed 
his  business  from  Ciilcutin.  Soon  Hfter 
Sheikli  Syed  Ally*u  failure,  the  plaintiff  Hur- 
jeebtiii  Doss  (railed  ni  the  defendant's  place  of 
hu'^iiiess  in  Ctilcutta  and  saw  the  defendant 
Bhucrwnu  Doss  and  asked  him  whether  it 
would  be  convenient  for  him  to  take  up  the 
hoondee,  Hurjeeltun  Doss  offering  to  pay  the 
discount.  Tito  defendnnt  fhereupon  saw  the 
hoondee  and  informed  Hnrjtfehun  Doss  (hat 
he  hftd  never  accepted  the  lioondee.  Hur- 
jeebun  Doss  explained  the  drcumstances 
under  which  the  idain tiffs  had  hecome  the 
holders  for  value  of  the  said  hoondee,  hut 
a!thou<;li  the  defendant  did  not  deny  the 
drawing  of  the  hoondee  by  his  firm  at  Paina, 
he  refused  to  take  it  up  as  requested  by 
the  plaintiff  Hurjeebuu  Doss.  When  the 
hoondee  became  due  it  was  presented  to  the 
defendant  for  payment  by  the  plaintiffs, 
through  their  attorney,  but  the  defendant 
refused  to  p»iy  the  amount  due  thereon. 
Before  bringing  this  puit.  tlie  plaintiff 
applied  to  Sheikh  Syed  Ally  for  payment  of 
the  hoondee,  and  he  u<rreed  to  do  so  by 
instfilmeuts ;  bat  he  did  not  pay  the 
amount  due  on  the  hoondee  or  any  part 
thereof,  and  on  the  21st  of  Novemher  1870 
the  plaintiffs  obtained  a  deeree  from  this 
Court  against  him  for  the  Riiin  of  Rs.  2,800 
including  the  sum  of  Rs  2,500  due  on  the 
hoondee,  but  no  portion  of  the  said  sum 
has  been  recovered  by  the    plaintiffs. 

The  defendant  in  his  answer  staled  that 
he  carries  on  business  as  a  trader  at  Patna. 
and  does  not  reside  nor  carry  on  any  trade  or 
business  nor  personally  work  for  gain  in 
Calcutta,  nor  did  the  nlleired  cause  of  action 
arise  in  Calcutta,  and  he  is  therefore  not 
subject  to  the  jurisdiction  of  the  High 
Court.  He  then  went  on  to  aver  that 
on  the  15th  day  of  the  light  side  of  the 
moon  in  the  month  of  Bhadro  in  the  Sum- 
botyear  1924,  corresponding  with  the  13tli 
of  September  1H67,  Sheikh  Syed  Ally  of 
Patna  requested  him  at  Patna  to  draw  a 
hoondee  on  the  defendant  in  favor  of  Sheikh 
Syed  Ally  for  R8.2.500 payable  at  Calcutta 
forty-one  days  after  date;  and  the  defendant 
accordingly  did  so,  but  no  considfration  was 
paid  for  the  hoondee.  Sheikh  Syed  Ally  hav- 
ing promised  to  pay  such  consideration  in 
the  course  of  a  day  or  two.  Sheikh  Syed 
Ally  failed  to  pay  the  amount  of  the  hoondee, 
and  informed  the  defendaot  that  the  amount 


of  the  hoondee  would  be  paid  at  Calcutta 
by  his  uomastah,  and  he  accordingly  wrote 
and  delivered  to  the  defendant  a  letter  ad* 
dressed  to  his  firm  at  Calcutta  as  follows  :^- 
**  This  anstdeious  letter  is  written  to  the 
most  worshipful  Bhaee  Sheikh  Syed  Alljr 
Sthih  whose  salutations  you  will  accept. 
Further  F  sent  you  a  chittee  (hoondee) 
for  Us.  2,500.  drawn  by  Bhugwan  Doss  upon 
Biiuirwau  Doss  (upon  us)  Calcutta,  value 
•Inposited  bv  me  on  the  15th  day  of  the 
li$^ht  side  of  the  moon  in  Bhadro,  payable 
forty-one  days  after  date  in  Company's  rupees. 
I  have  taken  a  hooudee  of  this  description 
which  you  will  pay  on  its  due  date,  the 
money  has  not  been  paid  for  which  I  give 
this  poorjah  in  writing  which  you  will 
know. 

Further  all  well.  Date  Monday,  the  3rd 
day  of  the  dark  side  of  the  moon  in  A^sin 
Sumhui  year  1924." 

The  defendant  on  receipt  of  the  said 
letter  immediately  came  d(»wn  to  Calcutta, 
and  called  on  the  gomastah  at  C>ilcutta  of 
Sheikh  Syed  Ally  who  stated  that  he  would 
meet  tha  hoondee  on  the  due  date  and  take 
hack  the  letter  from  the  defendant,  but 
Sheikh  Syed  Ally  failed  to  pay  the  hoondee 
on  the  due  date. 

The  dofeudant  then  went  op  to  deny  that 
the  hoondee  was  ever  signed  by  him  as 
accepted,  but  averred  that  the  signature 
Bhugwan  D<M3,  which  appeared  on  the  hoon- 
dee as  his,  wiis  forged  and  spurious.  He 
said  he  informed  the  plaintiffs  that  such 
signature  wm  forged  and  spurious,  and  that 
the  connideraiion  money  thereof  had  not 
been  paid  hy  Slieikh  Syed  Ally,  and  also  that 
Sheikh  Syed  Ally,  the  payee  thereof,  had 
oiiiaioed  the  same  uuder  false  promises  of 
payment,  and  the  plaintiffs  should  look  to 
Sheikh  Syed  Ally  for  the  amount  of  the 
hoondees. 

The  defendant  then  alleged  that  shortly 
after  the  date  on  which  the  hoondee  be- 
came due,  the  plaintiffs  realized  from  Sheikh 
Syed  Ally  at  Patna  the  sum  of  Rs.  2,200  in 
part  payment  and  satisfaction  of  the  hooudee, 
and  another  hoondee  fur  Rs.  2,500  drawn 
by  Ramjesharam  Sahoy,  and  also  discount- 
ed by  the  plaintiffs  ;  and  that  on  the  7th 
day  of  the  light  side  of  the  moon  in  the 
month  of  Kariick  1924,  the  plaintiffs  nego- 
tiated and  agreed  to  receive  Rs.  2,800  tlie 
balance  due  on  the  said  two  hoondees,  by 
four  instalments,  and  he  further  chart^ed 
that  Sheikh  Syed  Ally  had,  since  the  date 
of  the  said  arrangement,  paid  the  sum  of 
Bs.  360  in  further  payment  and  satisfaotioa 
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of  the  said  hoondees.  He  accordingly  sub* 
miued  that  under  these  circumstances  the 
Buit  should  be  dismissed  with  costs. 

The    hoondee    was    in     the     following 
form  :— 


This  anspicions  letter  is  written  to  the 
worthy  of  nil  comparison  Bhnee  Bhngwnn 
Doss  who  is  ill  Calcutta,  the  auspicious  place 
of  fluccesa,  from  Patua,  by  Bhngwan  Doss, 
whose  salutations  jou  will  accept.  Fur- 
ther I  draw  on  you  a  Chilly  (hooiuiee)  for 
IRs.  2,500  (in  letters  two  thousand  five  hun- 
dred,) the  half  of  which  is  twelve  hundred 
end  fifty,  you  will  pay  the  full  double  (of  the 
latter  sum)  here  deposited  by  Sheikh  8yed 
Ally  Sahib,  on  the  15th  day  of  ihe  light 
fiide  of  the  moon  in  Bhadro,  payable  forty-one 
days  after  that  date  to  the  order  of  the 
Dhunnee  (principal)  in  Company's  rupees, 
after  ascertaining  and  adopting  precaution- 
ary measures  in  respect  of  the  chiity  you  will 
pay  the  value.  Further  it  is  welfare.  Dute 
the  15th  day  of  the  light  side  of  moon  in 
Bhadro,  Sumbut  1924. 


Sigoatare  of  Bhogwan  Dass. 


(On  the  back) 

Sheikh  Syed  Ally  Sahib. 

This  auspicious  letter  addressed  to 

Bhaee  Bhugwan  Doss  at  Patooriaghatta  in 

Calcutta. 

The  judgment  of  Phear,  7.,  in  this  case  was 
as  follows  .'--^ 

Iq  the  plaint  it  is  alleged  that  ^'  the  de- 
fendant's firm  at  Fatna,  on  the  fifteenth  day 
«  f  he  light  side  of  the  moon  in  Bhadro  in 
the  S'lmbut  year  1924,  corresponding  with 
ihe  13ih  day  of  September  1867,  by  his 
hoQudee  or  bill  of  exchange  now  overdue, 
direoted  to  the  defendnQi's  firm  at  CakuttHj 


required  the  defendant's  said  firm  at  Cnl- 
cutta  to  pay  to  Sheikh  Syed  Ally  Sahih 
or  order  the  sum  of  2,500  Ri.,  forty-ovc 
days  after  date,  and  the  defendnni's  said  firm 
at  Calcutta,  as  the  plnintiffs  verily  belUsve, 
accepted  the  said  hoondee  or  bill  of  ex- 
change in  Calcutta,  and  the  said  Sheikh 
Syed  Ally  Sahib  endorsed  the  sane  to  tiie 
plaintiffs,  but  the  defendant  did  not  pay  tlie 
said  sum  of  2,500  Bs. ;"  and  upon  this 
footing  the  plaintiffs  seek  in  thiu  Court  to 
recover  from  the  defendant  the  aum  of 
2,500  Ra.  with  interest. 

It  is  somewhat  strange  that  although  the 
plaint  affects  the  exact  formality  of  £iigli»k 
pleading,  no  mention  is  made  in  it  of  pre- 
sentment for  payment  having  occurred 
according  to  the  terms  of  the  hoondee  surd 
upon.  However,  no  objection  was  made  to  the 
plaint  on  this  ground,  and  the  inntier  ihu4 
omitted  was  supplied  by  the  plainiifib'  writ* 
ten  stntemnni  ;  I  may  remark  that  the  plaiat 
is  very  bald  in  other   respects. 

The  defendant  admits  that  he  drew  tiie 
hoondee  as  alleged. 

The  document  runs  in  these  terms  (see 
ante,) 

The  defendant  however  denies  that  lie 
ever  accepted  the  hoondee  as  alleged,  aad 
he  snys  that  the  endorsement  which  bow 
appears  upon  it  in  these  worda,  '*  Cliitiy 
accepted  by  Bhugwan  Doss  in  favor  of 
Sheikh  Syed  Ally  Sahib/'  is  not  in  bis 
handwriting  and  was  not  made  with  hii 
authority.  I  think  I  must  take  his  testimuuy 
on  this  point  to  be  true.  According  u>  tiie 
plaintiff's  account  the  hoondee  was  brougiit 
to  him  in  Calcutta,  and  he  discounted  it  on 
the  evening  following  the  day  when  it  wni 
drawn  by  the  defendant  at  Patnn,  and  ibe 
plaintiff  states  (K)8itively  tliat  at  that  time  the 
lioondee  bore  the  endorsement  which  pur- 
ports to  be  the  acceptance  of  the  defrndftiit. 
Now  it  is  beyond  dispute  that  the  defend- 
ant had  no  gomastali  or  agent  of  iiny  sort  ii 
Calcutta,  and  it  is  not  suggested  that  be 
accepted  the  hoondee  at  Patua  simuhaiieoagi; 
with  drawing  it.  The  only  possible  alteroaii?e 
in  favor  of  the  acceptance  being  genuine  there- 
fore seems  to  be  that  the  defeudaot  came  to 
Calcutta  by  the  train  which  brought  the  booo- 
dee,  and  so  was  in  Calcutta  in  time  to  receive 
the  presentment  of  the  hoondee  and  to  accept 
it  before  it  was  tuken  to  the  plaiutiffd  to  be 
discounted.  But  I  think  it  is  clear  oo  ailtbe 
evidence  that  this  was  not  the  case.  Tbe  de- 
fendant did  not  come  up  to  Calcutta  foriome 
days  at  least  after  making  the  hooBdee»  Aod 
indeed  it  is  evident  from  iihtdoe4imeot.iMtJ( 
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^coopled  with   the  natuve  of  the  defendnntV 
basinesi,   that  acoe^nuce,   in   the  techniciil 
sense,  wss  not   necesssry  to  the  force  of  ihe 
docuroeot,  and  probably  was  not  contemplated 
mi  first  by  any  one.     The  defendnDt  had   do 
€OOty  or  eetablishmeot  of  any  sort  in  Calcuttn, 
excepting     when    he     hi  rase)  f    came    there 
witli   his  goods   and  remniued  to  sell  them. 
And  even  tlien  he  took  up  his  quarters  some- 
times at  one  person's  arhut,  sometimes  at  an- 
other's.    The   hoondee   was  in  effect  a  sim- 
ple promise  on  the  part  of  the   drawer    that 
be   himself  would  pay  the  money  at  Calcutia 
forty-one  days  after  the  date  of  drawing.    It 
was  DOt  an  undertaking  by  him  that  someone 
else    would    accept   on  presentment  and  pay 
at  the  expiration  of  some  subsequent  period. 
In  this  view  of  the   principal  facts,  inas- 
much as  the  plaint  was  filed  without  special 
leave   previously   obtained   in    pursuance  of^ 
the  provisions  of  Clause  12  of  the  Letters  Pa- 
tent of  our  Court,  the  question  at  once  arises, 
did  the  plaintiff's  cause  of  action  arise  wholly 
within  the  jurisdiction  of  this  Court  ? 

In  the  case  of  DeSouza  vs.  Coles  (reported 
3  Mad.  H.  C.  R.,  384)  two  very  learned  and 
able  Judges  of  tiie  Madras  High  Court  dis- 
cussed at  great  length  the  meaning  of  the 
words  *'  cause  of  action  "  as  used  in  that 
Clanse  of  the  Madras  High  Court  Letters  Pa- 
tent which  corresponds  wiih  our  12ih  Clause; 
and  although  they  were  not  able  to  arrive  at 
unanimity  of  opinion  with  regard  to  the 
meaning,  they  have,  in  their  respective  ju^i^;- 
meints,  dealt  exiiaustively  with  the  materials 
upon  which  the  question  depends. 

The  remarkable  power  of  research  and 
the  great  erudition  of  Mr.  Holloway  necessa- 
rily have  the  effect  of  investing  his  opinion 
with  peculiar  importance,  and  I  feel  the  diffi- 
culty of  justifying  my  dissent  from  it.  He 
was  led  40  ihe  conclusion  that  a  truly  scientific 
eouceplion  of  the  term  '- cause  of  action" 
embraces  nothing  more-  than  the  right  re- 
sident in  the  plaintiff  and  Uie  infraction  of  it 
by  the  defendant.  And  no  doubt  a  defini- 
tion in  some  such  words  as  these  may  be 
resorted  to  with  much  advantage,  if  our  only 
purpose  is  to  obtain  a  precise  technical  term 
for  use  in  processes  of  scientific  enquiry. 
Probably  the  Jurists  and  Commentators,  to 
whom  Mr.  Holloway  refers  for  autliority, 
pretty  well  agree  in  the  adoption  of  a  de- 
finltijti  of  this  narrow  and  exact  character. 
Bat  it  seems  to  me  that,  even  if  this  be  the 
fact,  it  helps  us  extremely  little,  for  our  im- 
mediate objeot  is  to  discover  not  the  sense 
whioli  the  words  ^'eauseof  attfen"  ought 
to    be    understood  to   convey    when    em- 


ployed with  close  attention  to  tlie  BGcttrtu^ 
of  a  scientific  phriiseoJogy,  but  the  sense 
whicili  tliey  ordinarily  bear  in  the  languaf^ 
of  English  La wy errs,  due  regiu-d  being  had  iio 
their  eonneciion  with  tlie  rest  of  the  Clause 
wherein  they  ap|»ear.  What  do  the  words 
mean  in  this  particular  siiiiatioa,  is  the  ques- 
tion for  our  consideration  ;  and  I  am  afraid 
thai  primiplee  -drrivtilde  even  from  so 
great  a  jurist  as  Doneau  are  scarcely  calcu- 
lated to  ttfiurd  us  much  in  the  shape  of  guid- 
ance. 

The  first  thin?  that  occurs  to  us.  upoti 
looking  into  Clause  12,  is  that  tlie  authors  of 
the  Letters  Patent  understood  by  **  cause  of 
action  "  something  wliirh  miglit  consist  of 
parts  respectively  attributable  to  differenc 
local  ori$;ins.  A  part  of  the  cause  of  action 
might  arii>e  within  the  local  limits  of  thn 
Court's  jurisdiction,  while  another  part 
might  arise  beyond  those  limiis.  But,  un- 
less I  greatly  misunderstand  Mr.  Holloway'b 
meaning,  "cause  of  action,"  und'-r  ihb 
definition  which  he  accepts,  is  necessarily  in- 
divisible ;  the  oblijration  of  the  defendant 
towards  the  plaintiff,  which  i^,  I  may  say, 
the  correlative  of  the  plaintiff's  right  in  the 
matter  of  any  given  suit,  must,  I  conceive,  if 
attributable  to  place  at  all,  t»e  almost  univer- 
sally single,  or  capable  of  being  treated  as 
single,  in  regard  to  locality.  And  the 
breach  of  the  obligation  does  not  introduce 
any  new  element  of  locality.  It  appears  to 
me,  therefore,  for  this  reason  alone,  that  the 
right  and  the  infraction  of  it  do  not  together 
make  up  the  full  measure  of  *' cause  of 
action"  in  Clause  12. 

But  however  this  may  be,  it  seems  to 
me  clear  upon  all  the  decisions  reviewed 
in  DeS<»usa  vs.  Coles  ihat  ,the  English 
Courts  have  always  included  in  the  **  cause 
of  action'*  some  portion  at  least,  of  the 
ground  of  origin  of  the  right.  The  in- 
oonsisiencies  of  decision  of  which  Mn 
Holloway  complains  de  not  appear  to  me  to 
exhibit  an  oscillation  between  an  including 
of  the  *' ground  of  origin  of  the  right"  on 
the  one  side  and  an  excluding  of  it  on  the 
other,  but  rather  mmiifest  themselves  in  the 
differing  quantities  of  that  grouiKl  which  it 
was  tliought  necessary  in  the  various  cases 
to  take  in.  For  instance,  in  causes  of  action 
arising  out  of  contract,  sometimes  the/aoliini 
of  the  oontrnot  is,  for  the  purpose  of  deter- 
■liniBg  the  forum,  held  to  be  an  essenttsi 
part  of  the  cause  of  actios,  and  sometinMs  not;. 
Thus,  no  doubt,  the  decision  of  the  Privy 
Cuuuoil^    in    Lnchmeechuud    v$.    Zurawur 
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Mull  (reported  8  Moore,  p.  291),*  excluded 
tliecontrnctof  partnership,  wlitoli  was  the 
first  of  tlie  series  of  facts  lending  up  to  the 
plaintiff's  right.  But  the  decision  did  not,  as 
I  read  it,  therefore  exclude  every  thing  ex- 
cepting the  locality  of  the  plain  tiff's  rights. 
On  the  contrary,  the  Privy  Council  not  only 
did  not,  as  it  seems  to  me,  set  itself  to 
enquire  whether  there  was '  any  place  to 
which  the  plaintiff's  right  was  specially 
attributable,  but  it  distinctly  founded  its 
judgment  upon  a  consideration  of  the  place 
of  those  facts,  which  immedintely  gave  rise 
to  that  right.  And  it  a|>pearM  to  ine  that  we 
here  meet  with  the  one  princifile  which 
underlies  and  explains  all  the  decisions 
of  the  English  Courts  and  accounts  for  their 
inconsistencies.  Indeed  it  would  have  been 
reason  for  great  surprise  if  Lord  Chelmsford, 
the  spokesronn  of  the  Privy  Council  on  this 
occasion,  had  been  found  giving  utterance  to 
doctrines  more  soicmific  than  those  which 
commonly  previiil  in  Westminster  Hull.  I 
venture  to  think  that  in  all  cases  the  Eng- 
lish Courts  have  held  that  the  cause  of  ac- 
tion is  only  complete  when  the  facts  out  of 
which  the  plaintiff's  right  immediately  arose 
are  comprehended  in  it  is  as  well  as  the  facts 
which  constitute  its  infraction.  The  diversi- 
ties of  decision  are,  I  think,  all  referable  to 
the  practical  difficulty,  which  so  often  pre- 
sents itself,  of  determining  what  is  the 
immediate  proximate  cause  of  the  plaintiff's 
right  as  distinguished  from  that  which  is 
prior  and  more  remote.  And  it  should  he 
remembered  that  many  decisions,  such  as  the 
late  decision  in  the  case  of  Jackson  vs. 
Spittal,L.R.,  5G.  P.,  /)42,  although  they  at 
tirst  sight  seem  to  be  in  point,  yet  in  reality 
depend  upon  particular  considerations  of 
practice  and  enactment  which  have  no  bear- 
ins:  whatever  upon  the  general  question  foe- 
fore  OS. 

To  return  to  the  present  case,  the  plaintiff's 
right,  of  the  infraction  of  which  he  com- 
plains, Is  the  right  to  be  paid  money  in 
Calcutta,  and,  in  the  view  of  the  facts  which 
I  take,  that  right  arises  immediately  oat  of 
the  promise  which  the  defendant  made  at 
Pntna  when  he  wrote  the  hoondee  and  there 
delivered  it  to  Syed  Ally's  gomastah  It 
appears  to  me  that  the  plaintiffs  cause  of  ac- 
tion within  the  meaning  of  the  words  in 
Clause  12  of  the  Letters  Patent  is  not 
merely  the  right  of  the  plaintiff  and  the 
infraction  of  it  both  localised  at  Calcutta, 
but  also   includes   the  factum  of  the  pro- 

•  *  Bm  Sotli«rland*f  Privy  Coanoil  Beports,  p.  486. 


mise  made  at  Patna.  Consequently  in  my 
opinion,  it  did  not  wholly  arise  witlitn  the 
jurisdiction  of  this  Court. 

Assuming  that  the  phiintifTs  right  to  loe 
in  this  Court  fails  so  far  as  it  depends  n|K)Q 
the  locality  of  the  cause  of  action,  the  Ad- 
vocate General  yet  contends  that  it  can  be 
maintained  upon  the  tfround  that  the  defend- 
ant carries  oinbusiness  in  Calcutta. 

The  facts  relevant  to  this  point  are  that 
the  defendant  dwells  and  has  a  cooty  9i 
Patna.  At  that  place,  as  his  head  quarters, 
he  mtikcs  purchases  of  country  produce,  from 
lime  to  time  he  sends  what  he  so  purchnsefl 
either  by  boat  or  rail  to  some  arhut  nt 
Calcutta,  and  then  follows  them  himself.  At 
Calcutta  he  takes  lodging  at  the  arhut  where 
his  goods  are  and  himself  sells  them.  He 
never  employs  the  arhutdar  or  any  oHier 
agent  for  this  purpose.  As  soon  as  he  ht9 
sold  all  his  goods,  he  pays  for  his  accommo- 
dation at  the  or  A  t/^  a  percentage  on  the  amount 
they  have  so  realized,  and  then  returns  to  liis 
home  at  Patna.  An  excursion  of  thie  kiad 
lasts  one  or  two  months  and  sometimes  more, 
and  the  interval  between  two  excursions  is 
of  about  the  same  length. 

It  is  not  clear  whether  or  not  the  defend* 
ant  was  in  Calcutta  when  the  plaint  was 
filed,  but  he  was  so  when  the  summous  was 
served  on  him. 

On  these  facts  I  do  not  think  that  the 
defendant  was  at  the  commencement  of  this 
suit  carrying  on  business  in  Calcutta  within 
the  meaning  of  Clause  12  of  the  Letters 
Patent.  It  appears  to  me  that  the  carrying 
on  business  for  the  purpose  of  that  Claaae, 
must  involve  pretty  much  the  same  elemeot 
of  permanency  as  is  necessary  to  convert  a 
mere  **  staying  "  into  *•  dwelling.^  Here  the 
defendant  was  in  Calcutta  solely  for  the 
purpose  of  selling  his  goods;  the  moment  he 
succeeded  in  getting  them  off  his  hands,  be 
immediately  returned  to  Patna.  The  time 
consumed  in  this  process  might  be  a  few 
days  or  two  or  three  months.  I  think  that 
Patna  was  his  permanent  place  of  business, 
and  that  his  coming  to  Calcutta  was  only  a 
visit  made  in  the  course  and  for  the  purpose 
of  that  business. 

On  the  whole,  then,  I  am  of  opinion  that 
this  suit  has  been,  wrongly  brought  in  tliis 
Court,  and  Mmt  I  ought  npt  to  entertain  it. 
Accordingly  I  reject  the  plaint  wiUi  ^oeta  ca 
scale  No.  2,  aad  1  abstain  tr out  ail  diaooisitMi 
of  the  mertta  of  the  case. 
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The  plaintiff i  appealed  from  ihe  above 
judgment  on  the  following  grounds  •*-— 

First. — That  on  the  eridence  the  defend- 
ant ousht  to  have  been  held  to  be  subject 
to  the  Ordinary  Original  Giyil  Jurisdioiion 
of  this  Court  by  reason  of  his  currying  on 
business  in  the  town  of  Calcutta  at  the  time 
of  the  Gomnienoement  of  this  suit. 

Second, — That  the  defendant  onght  to 
have  been  held  to  be  suhject  to  the  snid 
jurisdiction  by  reason  that  the  plain tifTs 
cause  of  action  in  this  suit  arose  within  the 
local  limits  of  the  said  jurisdiction. 

Third. — That  the  said  suit  ought  not  to 
hnve  been  dismissed  for  wntit  of  jurisdiction 
in  the  Court,  but  the  snme  ou<;lit  to  have 
been  decreed  in  favor  of  the  plaintiffs. 

Lowe  for  the  appellant  fiiAt  a<idressed 
the  Court  on  the  question  of  jurisdiction, 
and  contended  thiit,  tukiii<{  the  facts  as  found, 
the  defendant  was  subject  to  the  jurisdiction 
of  the  Court.  He  cited  Greescliunder  Ron* 
nerjee  vs.  Collins,  2  Hyde,  83  ;  Morris 
vs.  Bauin^nrten,  Cory  ton,  152  ;  Uinrit- 
niith  vs.  Kydd,  2  Hyde,  117;  The  Queen 
vs.  the  Judges  of  the  Small  Cause  Court, 
2  Tayler  and  Bell,  7.  Chiunanml  vs.  Tulu- 
kannatammal,  3  Madras  High  Court  Re- 
ports. 146,  is  distinguishable. 

Marindin  for  the  respondent,  on  the  ques- 
tion of  jurisdiction,  cited  Gray  vs.  Cook,  8 
East,  336  ;  Stephens  vs.  Derry,  16  East^ 
147  :  Holden  vs.  Newman,  13  East,  161  ; 
Shiels  vs.  The  Great  Eastern  and  Nor- 
thern Railway  Company,  30  L.  J.,  Q. 
B.,  332. 

Lowe  was  then  called  on  to  address  the 
Court  on  the  general  merits  of  the  case.  As 
to  the  time  allowed  to  Syed  Ally,  he  cited 
Fentum  i^^.  Pocock,  o  Taunton,  192 ;  Jones 
vs.  Jones,  6  M.  and  W.,  84  ;  Byles  on  Bills, 
last  edition,  245  ;  Ex  parte  Graham,  5 
DeGex,  M.  and  G.,  356. 

Marindin  contra  contended  that  Fentum  vs» 
Pocock  htid  been  oveiTuled,  and  was  conti'ary 
to  the  principles  of  equity  which  have  been 
sinoe  applied.  He  cited  Oakeley  vs.  Poshel- 
lor,  4  CI.  and  Fin.,  2u7  ;  Hollier  vs.  Eyre, 
9  CI.  and  Fin.,  45  ;  Ex-parte  Glendinning, 
Bricks  B.  C,  519;  Strong  vs.  Foster,  17 
C.  B.,  201  ;  Pooley  vs.  Harradioe,  7  E.  and 
B.,  431  ;  The  Mutual  Loan  Association 
Company,  28  L.  J.,  C.  P.,  108  ;  Bajmer  vs. 
Fussey,  28  L.  J.,  Ex.,  132  ;  Taylor  vs.  Bur- 
gess, 29  L.  J.,  Ex.,  7  5  Qreenough  ve. 
M'Clelland,  30  L.  J.,  Q.  B.,  15;  Laurence 
vs.  Walmsley,  «1  L.  J.,  C.  P.,  143;  Bailey 
v«.  Edwards,  4  B.  aiii  S.>  76K 


£ot0e  replied.  He  also  referred  to  1  Lind* 
ley  on  Parinershiis  452 ;  Broivn  vs.  Gor- 
don,  16  B^^avan,  802;  Price  vs.  Edmonds, 
10  B  and  C,  578;  Manley  vs.  Boycor,  22  L. 
J.,  Q.B..  265;  Chityon  Bills,  284,  lo  show 
that  this  is  a  promissory  note,  an'l  not  a  bill. 

The  Judgments  of  the  Appellate  Bench 
were  delivered  as  follows : — 

Norman,  «/.-— The  first  question  upon  thi» 
appeal  is  whether  the  High  Court  has  juris- 
diction to  entertain  the  suit.  The  ground 
on  which  the  jurisdiction  was  chiefly  resteil 
when  the  case  was  before  Mr.  Justice  Phear, 
was  that  the  cause  of  action  arose  in  Calcutta^ 
and  this  is  the  point  dealt  with  at  length  in 
his  judgn>ent,  which,  on  tiiat  point,  has  not 
been  assailed  by  the  appellant. 

But  it  has  been  contended  before  as  that 
the  defendant,  at  the  time  of  the  commence- 
ment of  the  suit,  '*  did  carry  on  business  or 
personally  work  for  gain  "  within  the  local 
limits  of  the  ordinary  original  civil  jurisdic- 
tion of  the  High  Court,  and  therefore  Uiat,  by 
Clause  12  of  the  Charter  of  1865,  the  HigU 
Court  was  empowered  to  try  and  determine 
the  suit  The  facts  on  this  point  are  a» 
follows: — The  defendant,  Bhugwan  Doss,  says 
he  resides  at  Allumguiige,  in  Patna,  and  has  a 
head  office,  cootj/,  at  Marugunge,  which  is 
also  at  Putna.  For  many  years  past  he  has. 
been  in  the  habit  of  sending  down  country  pro- 
duce toCalcutta  5,000, 7,000,  or  10,000  rupees' 
worth  at  a  time.  The  defendant  used  fot*merly 
to  send  his  goods  to  the  arhnt  of  Isheu- 
chunder  Sen  in  Patliooriaglmtta  ;  but  latterly 
to  that  of  Nursing  Chuuder  Biswas.  The  de- 
fendant says  he  u.'^d  to  come  to  Calcutta 
sometimes  twice,  and  sometimes  three,  four,  or 
five  times  in  the  year.  He  says  he  used  to  put 
up, — that  is,  lodge  and  transact  his  business,—' 
at  the  golah  of  the  arhutdar.  He  used  to 
sell  the  goods,  receive  the  money,  and  make 
all  payments,  as  well  of  bills  drawn  against 
tlie  goods,  as  otherwise,  himself.  For  this 
purpose^  on  each  visit,  he  would  remain  one, 
two,  three,  four,  or  five  mouths  at  a  time  as 
circumstances  might  require.  The  defendant 
paid  to  the  arhutdars  a  commission  of  12 
annas  per  cent,  on  the  price  of  the  goods 
sold,  and  a  small  allowance  called  choothee; 
he  paid  no  rent.  The  summons  was  seryed 
on  the  defendant  in  Calcutta  three  days  after 
the  institution  of  the  suit  The  gomastah  of 
Hurjeebun  Doss  proves  that  five  days  befoi*e 
the  summons  was  served,  he  saw  the  defend- 
ant at  Nursing  Chunder  Biswas's  arhut  in 
Pathooriaghatta.  The  defendant  was  engaged 
talking  to  brokers  ami  negotiating  the  sale  of 
country  produce*    It  is  thoa  proved  thftt  the 
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defendant  habitnallj  resortod  to  CalcnttE  for 
the  purpose  of  carrying  on  trading  operations 
on  a  considerable  scale,  remaining  there  for 
the  purpose  o(  such  business  for  months  at  a 
time,  and  that  it  was  during  one  of  his  visits 
to  Calcutta  for  such  purpose  that  the  sttit 
was  instituted. 

Unless  some  artificial  construction  is  to  be 
put  on  on  the  expression  "carry  on  business" 
in  the  Charter,  I  think  that  it  must  be  pro- 
nounced that  the  defendant,  at  the  time  of  the 
commencement  of  the  suit,  did  ^^cany  on 
business"  or  "work  for  gain"  within  the 
local  jurisdiction  of  the  High  Court. 

Mr.  Marindin  for  the  respondent  cited, 
amongst  other  cases,  Shiels  V5.  The  Great 
Northern  Railway  Company  (30  L.  J., 
Q.  B.,  3^1).  For  the  decision  in  that  case, 
which  turns  on  the  construction  of  the  term 
"shall  dwell  or  carry  on  his  business"  in  the 
9  &  10  Vict.,  c.  95,  8.  60,  it  is  enouorh  to 
say  that  the  Court  held  that  a  Railway  Com- 
pany cannot  be  said  to  carry  on  "its  business" 
in  a  particular  district,  merely  because  it  has 
a  station  where  tickets  are  issued  and  con- 
tracts in  relation  to  the  carriage  of  goods  are 
made*  Tlie  issuing  of  such  tickets  and  the 
hke  is  not  the  "business"  of  a  Railway 
Company,  being  a  very  small  part  of,  or  one 
of,  the  transactions  connected  with  that  busi- 
ness. Mr.  Justice  Hill,  whose  judgment 
was  read  and  relied  on,  says  : — "I  do  not  mean 
to  say  that  a  private  trader  or  firm  may  not 
carry  on  business  within  the  meaning  of  the 
statute  in  more  than  one  place."  In 
Mitchell  vs.  Hender  (23  L.  J.,  Q.  B.,  273), 
the  defendant  was  a  surgeon,  residing 
within  the  jurisdiction  of  tlie  County  Court 
of  Liskeard.  The  cause  of  action  was  work 
done  by  the  plaintiff  for  the  defendant 
at  a  mine  within  the  jurisdiction  of  the  Lann* 
ceston  County  Court.  In  order  to  deprive 
the  plaintiff  of  his  costs,  and  to  show  that 
the  Superior  Courts  had  not  a  conourrent  juris- 
diction under  the  9  &  10  Viet.,  c.  95, 
&  128,  the  defendant  showed  that  "  he 
was  in  daily  attendance  upon  his  patients  as 
surgeon,  apothecary,  and  accoucheur  within 
the  Launceston  district."  Coleridge,  J.,  held, 
that  this  was  enough  to  show  that  be  carried 
on  his  business  there.  He  says: — "If  the 
defendant  was  moving  about  doing  the  work 
of  his  business  and  the  effecting  of  it  within 
the  Launoeston  jurisdiction,  he  comes,  I  think, 
within  the  words  of  the  AcjL"  In  the  Keyuf- 
sham  Blue  Lias  Lime  Compwiy  vi.  Baker 
(2  H.  &  C,  729),  it  was  held,  that  a  register- 
ed Joint  Stock  Company  for  the  manufiictnre 
mkI  sale  of  goods  oarried  oa  buaiuees  at  the 


ploee  of  manoiketciTB  and  sale,  not  at  the  re- 
gistered office  of  the  Company  where  the 
directors  used  to  meet  and  transact  their 
business.  These  cases  show  deariy,  first,  that 
it  is  not  mater »L  that  the  place  of  the  defend- 
aot's  permanent  residence  is  Patoa ;  and, 
secondly,  that  a  party  may  carry  on  business, 
or  work  for  gain,  within  Uie  meaning  of  such 
a  clause  as  that  with  which  we  have  to  deal, 
in  more  places  than  one*  I  may  add  that,  for 
myself,  I  have  never  seen  reason  to  doubt  the 
correctness  of  the  decision  in  Greesh  Chuuder 
Bounerjee  vi.  Collins  (2  Hyde,  79),  which 
is  a  stronger  case  than  that  now  before  us. 

We  have  therefore  to  consider  whether  the 
plaintiffs  are  entitled  to  a  decree  upon  the 
merits.     The  facts  are  as  follows : — 

The  firms  of  Slieikh  Syed  Ally  and  Bhug- 
wan  Doss  hud  had  for  a  long  time  dealinc^ 
with  each  other.  Biiugwan  Doss  used  to 
draw  hoondees  at  Patna  on  his  finn, 
at  Calcutta,  and  sell  them  to  Sheikh  Syed 
Ally  at  Patna.  Sometimes  Sheikh  Syed 
Ally  only  paid  a  portion  of  the  consideration. 
The  hooudee  in  suit  was  drawn  at  the  cooty 
of  Slieikh  Syed  Ally  in  Patna  by  Bhugwaii 
Doss,  on  his  own  firm  of  Bhugwan  Doss  at 
Calcutta.  It  was  stipulated  that  the  value 
should  be  paid  by  the  firm  of  Sheikh  Syed 
Ally  within  three  days.  The  plaintiff^  who 
carry  on  business  in  Calcutta,  were  in  the 
habit  of  purchasing  hoondees  from  the  Cal- 
cutta firm  of  Sheikh  Syed  Ally.  On  the  2nd 
day  of  the  dark  side  of  the  moon  in  Assin, 
Sumbut  1924,  or,  iu  other  words,  the  15th  day 
of  September  1867,  Muckhunloll  Ghowbay,  a 
broker,  the  agent  of  Syed  Ally,  brought  the 
hooudee  now  in  suit  to  the  plain ttfi&,  who 
purchased  it,  paying  (deducting  the  discount) 
Rs.  2,468  or  thereabouts.  The  hooodee  pur- 
ports to  be  drawn  by  the  defendant/s  finn, 
Bhugwan  Doss  of  Patna,  on  Bhugwan  Doss  of 
Calcutta,  for  Rs.  2,500  deposited  by  Sheikh 
Syed  Ally,  on  the  15th  day  of  the  light  side 
of  the  moon  iu  Bhadro  1924  (13th  September 
1867)  payable  41  days  after  date.  The  hooo- 
dee purports  to  be  accepted  by  Bhugwan 
Doss  in  &vor  of  Sheikh  Syed  Ally  Sahib. 

Tiie  defendant  admits  that  the  bill  was 
drawn  by  himself,  but  denies  that  he  accept- 
ed It ;  and  though  from  the  mode  in  whidi 
the  defendant  has  put  forward  that  denial 
there  seems  good  reason  to  doubt  whether 
the  acceptance  is  not  really  hie,  we  must 
treat  it  as  not  proved  that  the  aooeptance  is 
in\  the  handwriting  of  the  defendaot  or  of 
his  gomastahs. 

The  plaintiffs  say  that,  at  the  time  th^ 
discounted  thehoondeob.iibej!  did  nofc  ksow 
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tiiat  SMkh  Syed  AHy  bnd  not  paid  the  ftrtl 
consideratfotf  for  it.     They  took  i(  in  the 
Qsu^  eburse  of  business.     Sheikh  Syed  Ally 
ftlTed  to  pay  to  the  defendant  the  consider-* 
ation  for  the  acceptance  as  stfpniated  by  him 
on  the  9rd  day  after  the  bill  had  been  drawn. 
Oopeelo^fl  Bulh!,  the  broker  who  had  been 
employed  bo<h  by  Syed  Ally  and  Bhugwan 
Doss  in  the  negotktions  for  drawing  the  bill 
on  behalf  of  Bhugwan  Doss,  pressed  M  onohtrr 
LaH,  the  gomasftah  of  Sheikh  Syed  Ally  at 
Patna,  for  payment  of  the  consideration,  and 
thetenpon  Monohnr  Lall  wrote  a  letter  to 
Sheikh  Syed  Ally's  flrtidi   in  Calcutta,  and 
handed  it  to  Bhngwftn  Doss.     The  letter  was 
as  follows  (reads  letter  of  Srd  day  of  the 
dark   side  of  the  moon    in    Assin     1924.} 
Befot'e   flie  boondee  fell   dne,   Syed  Ally's 
bnsinesff  ftdled.  The  pfetn tiff,  HuijeebunDoss, 
Went  to  the  defefndant  in  Calcutta,  and  told 
him  thait  Syed  Ally  had  failed,  and  that  the 
defendant  must  pay  the  bill.     The  plaintiff 
sayii.  the  defend^t  t6ok  the  hoondee  in  hand, 
and  said,  "  I  hare   not  accepted   it."     The 
plaintiff  says,  "  I  giate  hfto  an  answer  to  that, 
and!  asked  wh66e  handwriting  h  this  ?  (mean- 
ing by  whom  was  ft  drtiwn  ?)  He  said,  it  is 
(fihiWKi  by  me.    I  said  the  hoondee  is  written 
in  yont  own  hand,  and  i>  signed  by  you  ; 
and  now  th^t  hi^  business   has  failed,  yon 
8ay»   3^ow  I^a^e  nod  written    ft.     It    won't 
A<y.    He    s^fd,    I    have    not    accepted    it, 
nor  will  I  pay  it.    Do  What  yon  like."    The 
deftn^hnt's  account  of  ^is  interview  !»:•*! 
came  to^ Calcutta  twenty- five  days  afllei- 1  drew 
the  hoondee.    After  cotoing  to  Catcatta  I  sAw 
the  plaintiff  Huijeebun  Doss.     He  came  to 
me^  first   When  he  came,  he  said  to  me,  is  this 
hoondee  accepted  by  yon  ?   I  said  it  is  not, 
nor  have  I  feceired  the  money.    He  said, 
but  it  is  drawn  by  yon.    I  saW,  it  fe  true  it  i^ 
written  by  me,  but  I  received  no  consideration. 
AM  I  got  Was  a  letter  written  \3fy  Syed  Ally 
to  his  own  gomastah.    I  get  no  money  for 
it."     The  bill  was  again  presented  to    the 
defendant,  When  it  became  due.     He  says  : 
**  The  attorney's  mfin  who  accompanied  Hur- 
jeebun  or  PeetaM  Doss.  said<  are  you  going 
to  pay  the  aroonnt  of  this  ?    I  said  I  have 
not  received  any  money  for  this,  nor  have 
I  given  any  acceptance  1x>  it.    I  will  not  pay 
the  amount  of  this.   Tou  may  go  and  take  it 
from  Syed  Ally."    On  this  occaflion   there 
seems  to  have  been  no  reference  to  the  letter 
wHtten  by  Syed  Ally  to  his  own  firm   in 
Calcntttf.    There    seems   to    be  no  reliable 
evidence  that  the  defendant,  or  any  one  on 
his  behalf,  informed  the  plaintifis  of  the  true 
state  of  ^e  deflsodant's  position  with  respect 


to  the  boondee.    Peetam  Doss  went  np  Id 
Patna.  before  the  bill  became  d«e,  to  see  if  he 
could    get    payment      Gopeeldl  Dullal — in 
answer  to  a  qnestion,  **  were  yoa  ever  ques- 
tioned by  Ae  plaintifis  or    any    and    what 
person  on  their  behalf  as  to  the  said  hoon- 
dee ;   if  yes,   who  Were  present,  and  what 
was  said  ?  " — answered,  "  Yes^  I  was  question- 
ed by  Peetatn  Doss  on  belialf  of  the  plain- 
tifib  as  lo  the  said  hoondee  hi  Isref^  Persaud't 
house  and  before  him.     Lekraj  Sahoo^  father 
of  Bhugwan,  was  also  present  tibere.    I  in- 
formed Peetam  Doss  of  all  the  circumstancea 
in  connection  with  the  hoondee  which  I  have 
stated  in   fnW  in  my   answer  to  the  third 
question^     Isree  Persaud  said  thett  he  would 
send  for  Mohun  Loll,  and  settle  the  matter." 
Bat  Gropeeloll  is  eontradicted  bofh  by  Isree 
Persaud  and  Peetam  Doss,  and  I  cannot  accept 
his  statement,  beoause  i  think  it  is  dear  that 
the  deffendant^at  ^  tine  of  this  interview,  wais 
endeavoming  tc escape  all  liability  on  the  bill 
by  contending  that  he  had  not  accepted  it,  or 
that  he  had  redeived  no  consideration.     If  the 
defendant  really  told  Hurjeebnn  that  all  that 
he  got  was  a  letter  written  by   Syed  Ally 
to  his    own   gomastah,   he   told    Hnrjeeban 
what  was  false  ;  he  suppressed  the  hxit  that 
he  got  Sy^  Ally's  promise  to  pay  in  three  days. 
Bot  I  believe  that  he  nvade  no  statement  that 
he  had  got  a  letter  written  by  Syed  Ally  to 
Hurjeebun    Doss.     To  have  done  so  won 
have   been   to  have   told    Hurjeebun    Does, 
"  yon  will  have  no  difficulty  with  that  bill  ; 
it  is  all  right  ;  I  am  liable  jn«t  as  any  oth^r 
person  who  has  accepted  a  bill  for  the  aceom- 
roodation  of  the  payee  is  liable."     Unable  to 
get  payment  from  Syed  Ally,  Peetam  Doss, 
by    the  assistance  of  his  fiends  at  Patna, 
eventually  arranged  to  take  from  Sheikh  Syed 
Ally  two  bills  of  Rs.  2,500  each,  which   the 
firm  of  Hurjeebun   Doss  held,  the  sum  6f 
2,200  rupees  down,  and  the  rest  by  certain 
instalments.  The  agreement  was  as  follows  :-— 
"  This  auspicious   letter  is  written  to  the 
most  worshipA»l  Bhaee  Hurjeebun  Doss  and 
Peetam  Doss  from  Patna  by  Sheikh  Syed  Ally 
Sahib    whoee    salutations    you   will  aecept. 
Further,  I   discounted  with  you  at  Calcutta* 
hoondees  fbr  Rs.  5,000,  which  hoondees,  on 
Peetam  Doss  coming  to  Patna,  were  paid  off 
in   the   following   manner: — A  hoondee  for 
Rs.    2,500  drawn   by  Bhugwan    Doss*  upon 
Bhugwan  Doss,  value  deposited  by  me  on  the 
15th  day  of  the  light  side  of  the  moon  in 
Bhadro    (Idth  September),  payable  41   days 
after  diaie  in  Company's  rupee>>,  ahd  a  ho6hdee 
-for  Rs.  2,500 drawn  by  Ram  Sahoy  Rank^  value 
deposited  by  me.on  the  14il)  day  of  the  light 
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side  of  the  moon  in  Bhadro  (12th  September), 
payable  41  days  aft^r  date  in  Company's  rupees. 
I  discounted  hoondees  of  this  description,  out 
of  which  I  paid  Rs.  2,200  in  cash  through 
Syed  Mahomed  H  ossein  Khan  Sahib  ;  the 
balance,  Rs.  2,800,  is  due.  The  condition  for 
paymentof  which  is  this;  the  particulai*s  there- 
of are  as  follows : — 

'<Rs.  300.  Date  the  5th  day  of  the  light  side 
of  the  moon  in  Aghran  1924  (2l8t  Decem- 
ber 1867). 

«  Rs.  1000.  The  5th  day  of  the  light  side 
of  the  moon  in  Magh  1924  (29th  January 
1868). 

'*  Rs.  750.  The  5th  day  of  the  light  side  of 

the  moon  in  Bysack  1925  (27th  April  1864). 

"  Rs.  750.   The  5th  day  of  the  light  side  of 

the    moon  in     Sawan     1925     (24th    July 

1868.) 

<'  I  made  an  agreement  of  this  sort,  and  I 
will  pay  the  whole  of  the  amount^  inclusive 
of  interest  at  8  annas,  and  will  take  the  two 
hoondees  from  Bhaee  Ramkissen  Futteh 
Chand  with  whom  they  are  kept  Should  I 
not  pay  the  money  according  to  this  "condition, 
then  you  have  the  authority,  and  I  will  pay  it 
with  protest  charges.  Further,  all  is  well. 
Date  Sunday,  the  7th  day  of  the  light  side  of 
the  moon  in  Kartick,  Sumbut  1924  (3rd  No- 
vember 1867).  Further,  I  paid  into  the  hands 
of  Peetam  Doss  Rs.  160  on  Monday,  the  2nd 
day  of  the  light  side  of  the .  moon  in  Assar, 
Sumbut  1925  (22nd  June  1868)." 

The  point  which  has  been  argued  before  us 
with  great  ingenuity  by  Mr.  Marindin  and 
Mr.  Evans  for  the  defendant,  is  that  the  effect 
of  the  letter  written  by  Monohur  Loll,  the 
gomashta  of  Sheikh  Syed  Ally  of  Patna  to 
Sheikh  Syed  Ally  of  Calcutta  was  to  alter 
the  character  of  the  defendant's  obligation, 
and  to  make  him  liable  as  a  surety  only  for 
Sheikh  Syed  Ally  upon  the  bill  in  suit ;  that 
the  plaintiffs,  at  the  time  of  making  of  the 
agreement  of  the  7th  of  the  light  side  of 
the  moon  in  Eartick  (3rd  November)  had 
notice  that  the  defendant  was  merely  a  surety 
for  Sheikh  Syed  Ally  ;  that  the  agreement 
which  gave  time  to  Sheikh  Syed  Ally, 
the  principal,  operated  as  a  discharge  *  to  the 
defendant,  the  sui^ety,  although  at  the  time  of 
the  discount  of  the  hoondee  by  the  plaintiff 
that  relation  did  not  exist  between  Sheikh 
Syed  Ally  and  the  defendant. 

I  think,  however,  that  there  is  no  satisfactory 
or  reliable  evidence  that  at  the  time  when,  by 
entering  into  the  agreement  of  the  7th  day  of 
the  light  side  of  the  moon  in  Eartick  (3rd 
November),  the  plaintiffs  gave  time  to  Sheikh 
Syed  Ally*  the  plaintiffs  knew  or  had  notice 


that  the  defendant  stood  in  the  position  of  a 
surety,  even  if  he  was  a  surety  only. 

I  desire  to  say  that  I  have  heard  nothing 
in  the  course  of  the  argument  which  con- 
vinces me   that,   if  an  obligation  is  entered 
into  by  two  persons  A  and  B   with  a  third 
C,  by  which  the  two  obligors  are  bo^  liable 
to  the  third  C  as   principals,  A  and  B  can 
by  any   subsequent    arrangements    amongst 
themselves,  without  tlie  privity  or  assent  of 
C,  relieve  themselves  or^  either  of  themselves 
of  the   obligations  which  are  incident  to  the 
character  of  principal,  and  by  mere  notice  of 
such  arrangement    compel  C  to   forego  his 
right  to  treat  them  both  as  principals.    Lord 
Lyndhurst,  in  Oakeley   vs.  Pasheller  (4CL 
&   Fin.,    207  ;    see  232  ;  S.  C,   10   Bligl^ 
N.  S.,    548;    gee  586),  asks   the   question, 
"  Can  you  cite  any  authority  to  the  effect  that 
two   principal  debtors  could  by  arrangement 
between  themselves  convert  one  into  a  surety 
only   for   the  other   principal  debtor  ?"  Mr. 
Pemberton  and   Mr.  Leigh,  in  reply  to  that 
question   put  during   the  argument   in  the 
House  of  Lords,  do  not  attempt  to  say  that 
anything   of  the  sort  could  be  done.    Bat 
they   argue   that,     in     point     of     fact,   Sir 
Charles   Oakeley,  the  creditor,  by  adopting 
an   arrangement  by   which    the   new  debtor 
became    liable  to  him,   accepted   Reid    and 
Eynaston  as  the  principal    debtors,   leaving 
and     looking     to     Sherard's     executors    as 
sureties  for   the  new   obligation.      I  tiiink 
it  clear  that  an  obligor  cannot,  without  the 
consent  of  the  obligee,  alier    the    position 
of  the  obligee,  or  take  away  his  rights  ns  they 
existed  at  the   time  when  the  obligation  had 
its   inception.     In    the  caf^e  of  Oakeley  vs. 
Pasheller  (see  10  Bligh,  N.  S.,  578),  if  the 
judgement  of  Sir  John  Leech  be   examined 
carefully,   it    becomes    clear    that    he    also 
noticed  the  point  that  Sir  Charles  Oakeley, 
the  obligee,   had.  adopted  the  new  firm  as 
principal  debtors,   and  thereby  consented  to 
accept  the  liability  of  Sh«^ raid's  executors  as 
that  of  sureties  ;  and  I  may  add  that  this  is 
the  view  which  is  taken  of  the  case  in  Liudlej 
on   Partnership,   Vol.  I.,    p.  452.     In    the 
present  case,  Bhugwan  Doss  sold  his  bill  on 
credit,  as  drawer  and  acceptor,  or  drawee 
of  a  bill  on  his  own  firm  sold  for  value;  he 
was  liable  on  that  bill  as  principal.     On  the 
failure  of  the  vendee  of  the  bill,   Syed  Ally, 
to  pay  the  consideration,  he,  for  his  own  par- 
poses,  or  for  some  consideration  of  which  we 
know  nothing,  chose  to  forego  his  right  to 
proceed  at  once  against  Sheikh  Syed  All/. 
Instead  of  enforcing  the  remedy  then   imme- 
diately open  to  him,  he  cho^e  to  take  from 
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Sjed  Allj  an  engagement  to  provide  for  the 
bill  at  maturity.  He  did  this  without  com- 
municating with  Hurjeebun  Doss,  who  in  the 
mean  time  had  taken  the  bill  in  the  ordinary 
coarse  of  business  for  value.  The  effect  of 
the  new  aiTangement  was  to  alter  the  whole 
character  of  the  bill  and  of  the  liabilities 
of  the  parties  to  it  I  think  that  this  could 
not  be  done  wilhout  the  assent  of  Huijeebuu 
Doss,  the  holder  of  the  bill.  I  think  that, 
as  between  himself  and  Hurjeebun  Doss, 
Bhugwan  Doss  was  the  principal  debtor  on 
the  hoondee  when  the  hoondee  was  discounted 
bj  the  plaintiff,  and  that,  as  between  the  defen- 
dant and  Hurjeebun  Doss  the  plaintiff,  the 
plaintiff  has  a  right  to  hold  him  to  his  origi- 
nal obligation  as  principal  debtor  to  this  hour. 
The  mere  fact  that  the  plaintiffs,  on  discovering 
that  there  was  something  wrong  about  the 
bill,  were  willing  to  proceed,  and  did  proceed, 
against  Syed  Ally  in  the  first  instance,  in  no 
way  alters  his  position. 

But  even  if  it  be  admitted  that  notice  can 
have  the  effect  of  creating  an  equitable 
duly  on  the  part  of  the  obligor  to  use  his 
rights  in  such  a  way  as  not  to  prejudice  the 
interests  of  a  surety,  I  think  that  it  must  be 
admitted  thnt  such  a  notice  of  the  existence 
of  rights  wholly  unknown  to  the  obligee  must 
be  an  honnst,  fair,  and  full  disclosure  of  the 
relations  of  the  obligors  as  between  them- 
selves, so  as  to  enable  the  obligee  to  know 
and  elfectually  exercise  his  own  rights.  The 
principle  on  which  insurers  are  bound  to  dis- 
close not  only  all  the  facts  which  they  be- 
lieve to  be  of  importance,  but  all  the  facts 
that  might  influence  the  party  about  to  in- 
sure, seems  to  me  to  apply  to  cases  like  the 
present.  I  think  no  equitable  right  can  bo 
based  on  a  notice  which  conceals  or  suppress- 
es facts  which  it  is  or  m<iy  be  essential  to  the 
interest  of  the  obligor  that  he  should  know. 
Such,  it  is  clear,  would  be  the  effect  of  the 
notice  which  the  defendant  says  that  he 
gave.  Had  the  defendant  told  the  plaintiffs 
that  he  had  originally  sold  the  bill  on  credit, 
and  had,  on  failing  to  get  payment,  accepted 
the  letter  of  3rd  Assin  (16th  September;, 
the  plaintiffs  would  probably  have  wdled  on 
the  defendant  for  immediate  payment  accord- 
ing to  his  contract  with  Syed  Ally  when 
they  drew  the  bill.  Of  the  cases  cited,  there 
is  not  one  which,  when  carefully  examined, 
will  be  found  to  govern  the  case  before  us. 

I  think  that  the  defence  wholly  fails,  and 
that  the  plaintiffs  are  entitled  to  a  decree  for 
the  amount  claimed. 

Macphersoriy  J. — The  plaintiffs'  suit  was 
dismissed  on  the  ground  that  the  Court  had  no 


jurisdiction  to  entertain  it,  because  the  cause 
of  action  did  not  arise  in  Calcutta,  and  be- 
cause the  defendant  did  not,  at  the  time  of 
the  commencement  of  the  suit,  "  carry  on 
business*'  in  Calcutta,  within  the  meaning 
of  Section  12  of  the  Letters  Patent  of  1865. 
It  is  urged  in  appeal  that,  whether  the 
cause  of  action  did  or  did  not  arise  in  Cal- 
cutta, the  defendant  was  certainly  carrying 
on  business  there  when  the  suit  was  com- 
menced. I  am  of  opinion  that  the  appel- 
lants are  right  in  this  contention,  and  that 
therefore  the  Court  below  was  wrong  in 
holding  that  the  defendant  was  not  subject 
to  the  jurisdiction  in  this  suit.  Taking  the 
defendant's  own  statement,  his  place  of  per- 
manent residence  is  at  Allumgunge  in  Patna, 
and  he  has  a  coofy,  or  place  of  business,  in 
Marugunge,  also  in  Patna.  His  principal 
business  consists  in  buying  country  produce 
at  Patna  and  sending  it  down  to  Calcutta  for 
sale,  himself  following  every  consignment, 
himself  selling  it  in  Calcutta,  and  himself 
receiving  the  proceeds.  He  comes  to  Cal- 
cutta, he  says,  three,  four,  or  fiviB  times, 
and  sometimes  only  twice  in  the  course  of  a 
year,  remaining  in  Calcutta  three,  four,  or  five 
months  at  a  time.  He  puts  up  at  the  golah 
of  the  arAu^£/ar  in  whose  godowns  his  goods 
are  stored,  and  in  whose  premises  he  lives  ; 
he  conducts  all  sales,  and  realizes  the  pro- 
ceeds himself,  employing  no  agent  in  the 
matter ;  then  returns  with  the  proceeds  to 
Patna,  where  he  remains  for  a  month  or  two, 
preparing  and  despatching  fresh  consign- 
ments, and  starting  again  for  Calcutta,  so  as 
to  meet  them  on  arrival  there.  This  goes 
on  throughout  the  year,  and  has  been  going 
on  for  five  or  six  years.  He  has  been  in  the 
habit  of  drawing  bills  at  Patna,  on  himself 
at  Calcutta,  and  of  paying  them  there.  He 
has  kept  books  in  Calcutta  of  his  transac- 
tions there.  While  absent  from  Patna,  his 
father  looked  after  his  business  there,  the 
only  other  business  spoken  of  being  a  dealing 
in  hoondees  drawn  by  himself  at  Patna  on 
himself  at  Calcutta.  The  hoondees  have 
usually  been  paid  by  him  out  of  the  moneys 
realized  here  by  the  sale  of  his  goods.  It  ap- 
pears to  me  that  this  is  clearly  such  a  carry- 
ing on  of  business  in  Calcutta  as  makes  the 
defendant  subject  to  the  jurisdiction  in  this 
suit.  For  the  defendant  the  case  of  Shiels 
vs.  The  Great  Northern  Railway  Com- 
pany was  much  relied  on.  But  that  casq  seems 
to  me  to  have  really  little  bearing  upon  the 
facts  with  which  we  have  to  deal  at  present. 
A  Railway  Company  which,  in  a  certain 
sensO)  carries  on  business  at  everj  station  • 
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in  Gretkff  Britaip^  where  it  makes  coAtr&ets 
for  ihe  cooveyance  of,  and  receives  pas- 
«eDgers  or  aoods  to  be  coovejed,  is  in  a 
position  wbollj  differjBn|;  from  Uiat  of  a 
trader  who  exercises  his  calling  pardy  in  one 
and  partly  in  another  of  two  districts. 
There  no  doubt  would  be  manifest  incou- 
yeuience,  and  some  injustice,  as  Mr.  Justice 
Hill  says  in  Shiels  i?*.  The  Great  Nor- 
thern Railway  Company,  if  the  words  "carry 
on  business''  were  taken  in  the^r  most  extend- 
ed import,  "  for  thep  a  Bailway  Company 
gainst  whom  a  cause  of  ^ion  within  t^te 
jurisdiction  of  the  County  Courts  Act 
a^ose,  might  be  sued  in  ai^y  County  Court 
in  the  Kingdom  at  the  option  pf  the  plaintiff, 
provided  the  Court  bad  a  station  within  the 
district  of  such  County  Court,  without  any 
regard  to  the  place  where  the  cause  of  action 
arose,  or  to  the  fact  that  the  officers  or  ser- 
vants of  the  Court  at  such  last-mentioned 
station  knew  nothing  of,  and  had  nothing  to 
say  to  the  affairs  or  business  of  the  Court,  other 
than  denying  the  instructions  of  the  direct- 
ors, and  acting  in  conformity  with  the  regu- 
lations of  the  Court  at  the  prmcipal  station 
where  they  were  employed,"  Not  one,  how- 
ever, of  the  inconveniences  contemplated  in 
this  passage  of  Mr.  Justice  Hill's  judgment 
are  to  be  found  in  the  present  case,  if  it  be 
held  that  this  Court  has  jurisdiction.  For 
the  defendant  is  sued  on  a  hoondee  drawn 
by  himself  and  payable  in  Calcutta  by  him- 
self,, he  having,  moreover,  been  in  Calcutta 
when  it  fell  due,  and  himself  knowing  every- 
thing connected  with  the  transactioq.  So 
far,  therefore,  as  the  argument  ab  inconve- 
Tiienti  may  have  anything  to  do  with  the 
conclusions  arrived  at  by  Mr.  Justice  Hill, 
that  argument  is  wholly  out  of  place  in  this 
case*  Mr.  Justice  Hill  continues  : — "  Many 
illustrations  might  be  put  to  show  that  the 
words  '  carry  on  his  business'  must  receive 
some  limitation,  even  in  the  case  of  private 
individuals.  A  builder,  whose  place  of  busi- 
ness b  in  one  County  Court  district,  takes 
a  contract  for  the  erection  of  extensive  build- 
ings in  anotlier  district,  the  completion  of 
which  will  require  a  considerable  time,  and 
for  the  purpose  of  such  buildings  he  erects 
workshops  thereat.  In  one  sense,  the  builder 
carries  on  his  business  in  the  last-mentioned 
district,  but  he  does  not  do  so  within  the 
meaning  of  the  enactment,  see  Grorslett  vs, 
Harris  (29  L.  T.,  75).  Then  he  gives  the 
case  of  "a  dealer,  whose  place  of  business 
b  in  London,  and  who  sells  exclusively  there- 
in, but  employs  travellers  to  visit  different 
(Arts  of  tho  country"  nviking  contracts  for 


him  ;  and  he  says  it  is  clear  that  London  it 
the  only  place  in  which  he  carries  on   his 
business.  ""He  adds,  however,  '*  I  do  not  mean 
to  say  that  a  private  tmder  or  firm  may  not 
cany  on  business  within  the  meaning  of  the 
Statute,  in  more  than  one  place.     The  illus- 
trations which  I  have  used  are  merely  for  the 
purpose  of  showing  that  the  words  *  carry  oo 
his  business'  are  not  to  be  taken  in  this  most 
extended   sense."     Fully   adopting  this  de- 
claration, I  do  not  doubt  that  the  decision  in 
Shiels    v$.     The  Great    Northern    Railway 
Company  is  peifectly  right.     Moreover,  I  am 
not  inclined  to  cavil  at  the  illustration  as  to  the 
London  dealer  who  has  travellers  acting  for 
him  in  the  country*     As  to  the  builder  whose 
place  of  business  is  in  one  county  while  he  is 
erecting   buildings   in    another,  Mr.  Justiee 
Hill's  illustration  will  be  perfectly  sound  in 
a  certain  state  of  ^cts,  but  not  ao  in  a  cer- 
tain other   state  of  facts.     If  the  builder's 
position  in  its  general  features  resembled  that 
of  the  Railway  Company  in  Shiels  vi*  The 
Great  Northern  Railway  Company,  it  would 
certainly  be  correct     But  in  this  case  of  the 
builder,  as  in  every  case   arit^ing  on  the  con- 
struction of  these  words  "carrying  oo  business," 
all  depends  on  the  particular  facts  proved  io 
each   particular  caf«&.     No  fixed  or  ceruin 
rule  applicable  to  all  cases  can  be  laid  down. 
That  this  was  Mr.  Justice  Hill's  opinion  is 
apparent ;  and  he  expressly  says  that  a  pri- 
vate trader  may  "  carry  on  business"  in  more 
than  one  place.     The  judgment  in  this  esse 
of  Shiels  vs.   The  Great  Northern  Railwaj 
Company  was  approved  of  and  affirmed  by  tbs 
full  Court  of  Queen's   Bench  in   Brown  vs. 
London  and  North- Western  Railway  Compsoj 
(32  L.  J.,  Q.   B.,    318).     But  in  this  huter 
case  also  it  was  evidently  the  opinion  of  the 
Court,  that  the  "  carrying  on  business"  aeed 
not    necessarily   be    confined   to  one  places 
Crompton,  J.,  says  :  "  I  agree  with  Hill,  J^ 
that  business  must  mean  the  general  busiuew 
carried  on  at  the   principal   statioa*    I  iQ 
inclined  to  think  that  there  may  be  cases  in 
which  the  business   of  a   Railway   CompsQJ 
may  be  held  to  be  cnn'ied  on  at  two  places. 
For   instance,   suppose  a    terminus    at  two 
places,  like   Liverpool  and  Manchester,  and 
the  meetings  of  the  directors  held  as  much 
at  one  place  as  the  other,  I  do  not  see  why 
the  business  may  not  be  said  to  be  carried  oo 
at  both."    Blackburn,  J.,  says  : — *'  The  ques- 
tion  turns   entirely  on   the  construction  of 
the  60th   Section,    9    &   10    Vict,   c  95, 
That  was  enacted  with  9^  view  of  reguls^ 
ing  whero  defendants  in  general  should  be 
suedi  %ni  it  would  appear  th^t  the  Le^gish- 
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ture  thought  that,   in  amall  cases,  mani^ed 
generally  by  the    parties     themselves,    the 
jDost  convenieDt    place    would   be    that   in 
irhich  the  defendant  either  dwelt  or  cairied 
on  ^  business ;  coo tein plating    such   caset^ 
jis   a  man  having  a  place    of   business    in 
Westminster  and  living  in  some   suburban 
viUa.    But  business  can  oofy  be  said  to  be 
carried  on  where  it  is  managed.     No  doubt 
toere  may  be  cases  where  a  man  carries  on 
more  businesses  than  one, 'and  iu  different 
places.     But  such  cases  are  qui tf' exceptional; 
And  the  place  of  business  in  general  must  be 
the  place  where  the  general  superintendence 
and  management  take  place."  In  the  Keynsham 
Blue  Lias    Lime   Co.   vs.    Baker  (2  H.   & 
C,  729),  the  business  of  Railway  Companies 
18  treated  as  in  some  degree  sui  generis.     In 
this    case   the   Company's    business   was   to 
mannfacture  and  sell  their  goods.     The  di- 
rectors met  In  London,  but  the  sales  were 
made  at  the  place  where  they  got  the  material, 
and  prepared  it  for  sale,  and  that  was  held  to 
i)e  the  true  place  of  business.     In  Framjee 
CowaKJee  Marker  vs.   Hormusjee  Cowasjee 
Marker  (1  Bom.  H.  C.  Rep.,  220)  the  Court 
(Sausse,  C.  J.,  and  Amould,  J.)  say  :  "To 
determine   whether  a  defendant  is  carrying 
on  business,  it  must  first  be  ascertained  what 
his  particular  trade,  calling,  or  occupation  is, 
and  then  we  can  examine  whether  the  facte 
proved  amount  to  a  carrying  on^of  that  par- 
ticular trade,  calling,  or  occupation  within 
the  jurisdiction."     The  learned  Judges  then 
went  into  the  fkcts,  and  found  that  the  de- 
fendant   was  a  retail    dealer    in   European 
goods,  having  shops,  and  carrying  on  the  busi- 
ness of  selling  those  goods   at  various  up- 
country   stations,   and   having  an   establish- 
ment  in   Bombay,   where  goods  were   pur- 
chased or  received  from  Europe  and  forward- 
ed to  the  various  shops  of  up-country.    No 
sales   were  ever  made   in  Bombay   by  the 
defendant  or  his  servants  there.     The  Court 
say  :    "  The   branch   or  agency  established 
wi^in  the  jurisdiction  appears  to  have  been 
limited  to  purposes  other  than  those  of  sale  or 
profit     Under  these  circumstances,  we  think 
that  the  defendant,  as  a  retail  dealer,  gaining 
bis  livelihood  by  the  profit  upon  sales  of  his 
goods,  did  not  carry  on  business  in   Bombay 
so  as  to  render  him  in  that  respect  liable  to 
the  jurisdiction.     In  the  preseut  case  '  sale  ' 
is  made  the  test  a(  carrying  on  the  business 
of  a  retail  dealer,  and  the  place  of  sale  is 
treated  as  the  place  of  carrying  on  that  busi- 
ness.''   If  we  apply  a  similar  text  to  the 
case  now  before  iw,  oan  it  be  doubted  that 
tba  (tofoftdnttt  was  Cfin7ing  oo  bumesa  io 


Calcutta.  He  in  finot  made  hia  livelihood  by 
the  profits  upon  the  sales  of  his  merchandise 
in  Calcutta.  He  expressly  says  he  took  no 
goods  up-oountry  with  him  fbr  sale  there. 
The  only  otbsr  means  of  livelihood  was  the 
dealing  in  noondees  drawn  at  Patna  on 
himself  in  Calcutta ;  and  this  was  also  in 
itself  a  species  of  carrying  on  business  m 
Calcutta,  inasmuch  as  the  hoondee  business 
was  intimately  connected  with,  and  iu  truth  a 
part  of,  the  other  buaiaess  of  selling  his  mer* 
chandise  in  Calcutta.  Unquestionably  the 
more  important  portion  of  the  defendant's 
business  was  transacted  in  Calcutta.  The 
defendant  says,  his  **  Head  Office"  was  iu 
Patna.  But  what  sort  of  a  heatl  office  doee 
he  really  show  to  have  existed  ?  He  proves 
merely  that  when  absent  from  Patna  his 
father  looked  after  his  business  for  him. 
There  is  no  evidence  that  the  father  ever 
transacted  any  business  for  him  unless  it  may 
be  that  he  occasionally  drew  hoondees  in  the 
defendant's  name  upon  the  defendant  at 
Calcutta,  to  be  taken  op  by  the  defendant 
there  with  the  money  realized  from  the  sale 
of  his  goods.  I  cannot  say  that  I  have  any 
doubt  whatever  that,  under  the  circumstances, 
the  defendant  was  carrying  on  business  in 
Calcutta,  and  is  tlierefore  subject  to  the 
jurisdiction.  Our  own  decision  in  the  case 
of  Greesh  Chunder  Bonneijee  vs.  Collins 
is  strongly  in  favor  of  this  view  of  the  que^ 
tion;  and  there  is  nothing  whatever  against 
it  in  the  case  of  Chinnamal  vs.  Taluka- 
natanmal,  or  in  Subhaiya  Muddali  vs. 
Government  (1  Mad.  H.  C.  Rep.  286). 
Some  question  has  been  raised  as  to  whether 
it  is  proved  that  the  defendant  was  carrying 
on  his  business  in  Calcutta  at  the  time  the  suit 
was  commenced,  even  if  he  was  so  at  the 
time  the  summons  was  served  upon  him. 
On  the  evidence,  I  have  no  hesitation  in 
finding,  as  a  fact,  that  he  was  carrying  on  his 
business  in  Calcutta  at  the  time  of  the  com- 
mencement of  this  suit. 

Finding  that  tlie  Court  has  jurisdiction, 
I  proceed  to  consider  how  the  case  stands  on 
the  merits. 

The  plaintiffs  seek  to  recover  the  amount 
of  a  hoondee  for  Rs.  2,500,  dated  the  15th  of 
the  light  side  of  the  moon  in  Bhadro  1924 
(13th  September  1867),  drawn  by  the  defend- 
ant at  Patna  on  the  defendant  in  Calcutta, 
payable  forty-one  days  after  date  to  Syed  Ally 
or  order.  The  defence  is  that  the  hoondee  was 
an  accommodation  bill  given  by  the  defendant 
to  Syed  Ally  for  his  accommodation  and 
without  consideration,  and  that  the  plaintifis, 
after  the  hoondee  had  become  ^ae^  aad  after 
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the  plaintiff  had  notice  that  the  defendant 
was,  as  regards  this  hoondee,  only  surety  for 
Syed  Ally  -who  was  the  principal  debtor, 
gave  time  to  the  principal  Syed  Ally  in  such 
a  manner  as  released  the  defendant,  his  surety. 
It  is  quite  clear  that  this  hoondee  (which 
being  drawn  by  the  defendant  upon  himself 
may  be  treated  as  a  promissory  note,  whether 
the  acceptance  appearing  upon  it  is  a  forgeiy 
or  not — a  question  as  to  which  I  do  not 
stop  to  enquire)  was  not  an  accommodation 
bill  in  its  inception  at  the  time  it  was  taken 
by  the  plaintiffs.  This  is  in  fact  admitted 
by  Mr.  Marindin  ;  and  whether  admitted  or 
not,  it  appears  on  the  face  of  the  defendant's 
written  statement,  in  which  he  says  (para.  4) 
that  ho  drew  the  hoondee  for  himself  at 
Calcutta  at  the  request  of  Syed  Ally  who 
had  promised  to  pay  him  the  consideration 
in  a  day  or  two  ;  and  (para.  .5)  that  Syed 
Ally  having  failed  to  pay  the  amount.,  in- 
formed the  defendant  that  the  amount  of  the 
hoondee  would  be  paid  at  Calcutta  by  hi« 
gomastah,  and  gave  the  defendant  a  letter  to 
that  effect  to  his  (Syed  Ally's)  gomastah  in 
Calcutta.  In  his  deposition  the  defendant 
says :  **  I  received  nothing  whatever  from  Syed 
Ally.  I  had  had  dealings  with  him  of  thin 
sort.  I  had  drawn  hoondees,  of  which  he 
paid  me  down  a  portion.  On  this  occasion 
he  paid  no  portion.  I  had  no  goods  or  funds 
of  his."  In  cross-examination  he  says  :  "  I 
draw  bills  on  myself  at  Calcutta  and  pay 
them.  I  had  many  bill  transactions  with 
Syed'' Ally,  very  many ;  I  drew  the  bills  at 
Patna,  and  gave  him  bills  to  the  extent  of 
50,000  or  60,000  rupees,  during  the  three 
years  his  transactions  went  on  with  me.  I 
drew  bills  also  for  others  ♦  ♦  ♦  • 
With  the  proceeds  of  my  goods  I  take  up  the 
hoondees.  1  do  not  bring  piece  goods  here.  I 
buy  nothing.  I  do  not  take  any  hoondees 
here.  I  meet  hoondees  if  they  come  from 
there  ;  and  if  any  money  is  left  in  my  hands, 
I  take  it  with  me.  ♦  ♦  ♦  ♦  When  away 
at  Patna,  I  draw  bills  at  Patna  on  myself  in 
Calcutta.  If  I  am  not  here,  I  accept  them  when 
I  come  down."  Gopeo  Loll  Dullal,  a  witness 
examined  for  the  defence  (under  commission) 
says,  that  he  was  the  broker  employed  by 
both  parties  at  the  time  the  hoondees  were 
drawn  by  the  defendant ;  and  that  the  state- 
ments made  by  the  defendant,  in  the  4tli 
para,  of  his  written  statement,  is  true, — 
namely,  that  the  defendant  gave  the  hoondee 
to  MonohurLoll,  the  gomastah  of  Syed  Ally, 
u(>on  his  underlaking  to  pay  the  commis- 
sion thereof  in  three  or  four  days.  Then  he 
says:  ^'Ididi  oo  behalf  of  the  defendant, 


give  to  Monohnr  Loll,  and  demand  money  for 
the  hoondee.  I  demanded  it  when  the  time 
within  which  Mohun  Loll  had  promised  pay- 
ment had  expired  ;  that  is  to  say,  three  or 
four  days  after  the  delivery  of  the  hoondee." 
In  its  inception,  therefore,  it  was  a  hoon- 
dee given  by  the  defendant  to  Syed  Ally 
for  valuable  consideration,  the  consid'-rnlton 
heint;  the  promise  to  pay  the  defendant 
at  Piifna  withii\  three  or  four  days.  The 
plaintiffs  became  holders  of  the  hoondee  for 
value  on  the  niisht  of  the  day  after  that 
on  which  it  bears  date, — that  is  to  say,  before 
ilift  expiry  of  the  time  within  which  Syed 
Ally  had  promised  the  defendant  to  pay  him 
the  value. 

The  case  for  the  defendant  is  that 
when  Syed  Ally  made  defauU  at  the  end 
of  the  three  or  four  days,  the  defendtot 
firessed  him,  and  thcreuimu  Syed  Ally  (hy 
Ills  gomastah  Monolmr  Loll)  gave  hia  t 
letter  to  his  (Syed  Ally's)  Calcutta  firm, 
•iirecting  the  latter  to  pay  the  hoonden  oo 
due  date,  as  he  had  not  paid  for  ii  at  Patna. 
Oil  the  evidence,  it  is  doubtful  whether  ikii 
letter  ever  was  received  by  the  Calcutta  firm 
of  Syed  Ally.  Monohur  Loll,  the  Pntiia 
gomastah  of  Syed  Ally,  says,  he  wrote  such 
a  letter  and  sent  it  hy  post  to  Beharee  Loll, 
(he  Calcutta  gomastah  of  Syed  Ally  ;  and 
that  he  gifve  a  letter  to  the  like  effect  to 
Bhugwan  Doss.  Thin  is  corrhorated  by 
Gofiee  Loll  Dullal,  and  also  by  the  defend- 
ani  himself,  who  says  the  letter  prod uce<l  and 
dated  the  3rd  of  the  dnik  side  of  the  moon 
in  Assin  1924  (16th  September  1867)  is 
the  letter  which  he  personally  got  from  Mono- 
hur Loll.  But  Baharee  Loll,  the  Calcutu 
goma^^tah  of  Syed  Ally,  was  examined  as  a 
witness  for  the  defendant^  and  denies  ever 
having  received  any  such  letter  by  post  or 
otherwise,  while  the  defendant  himself  does  not 
say  that  he  ever  presented  his  letter  to  the 
Calcutta  firm,  or  made  any  demand  whatever 
against  Syed  Ally  upon  it  at  any  time. 

Soon  after  this  letter  was  given  by  Mono- 
hur Loll,  Syed  Ally  being  in  difficulties^ 
stopped  payment.  The  plaintiffs  evidently 
had  some  communication  with  the  defendant 
about  that  time  as  to  whether  the  hoondee 
would  be  paid  when  due.  The  defendant  says 
that  on  this  occasion  he  said  he  would  not  pay 
it,  because  the  acceptance  on  it  was  not  his,  and 
because  he  had  received  no  consid-  ration  for 
the  hoondee  from  byed  Ally.  Hie  plaintilft 
deny  that  anything    was  sttd  aboat  want  of 
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consideratioD.     However  that  may  be,  when  ^ 
the  hooadee  fell  due,  it   was  presented  for 
payment  to  the  defendant,  and  he  absolutely 
refused  to  pay  it,  denying  that  he  had  accept- 
ed it  ;  whereupon  it  was  protested. 


Up  to  ibis  point  in  the  case,  there  is  no 
doabt  as  to  the  defendant's  liability.  As  the 
drawee  for  valuable  consideration  of  a  hoon- 
dee  on  himself  (or  as  it  may  be  put,  as  the 
maker  of  a  promissory  note)  in  favor  of  Syed 
Ally,  for  which  the  plaintiffs  paid  full  value, 
the  defendant  was  undoubtedly  liable  to  pay 
the  plaintiffs  the  amount  of  the  hoondee  when 
doe,  whatever  may  have  been  his  relations 
with  Syed  Ally  at  the  time  the  hoondee 
reached  maturity. 

Bat  it  is  contended  that,  owing  to  subse- 
qoent  events,  the  defendant  is  no  longer  liable. 
It  is  said  that,  by  reason  of  the  agreement  to 
pay  in  Calcutta  entered  into  by  Monohur 
Loll,  the  position  of  the  parties  was  changed, 
so  that,  as  between  themselves,  Syed  Ally 
was  the  principal  debtor  on  this  hoondee,  and 
the  defendant  merely  his  surety ;  that 
before  the  hoondee  fell  due,  the  plaintiffs 
became  aware  that  the  defendant  was  only  | 
surety  for  Syed  Ally  ;  that,  after  it  was 
presented  for  payment  to  the  defendant,  and 
repudiated  and  dishonored  by  him,  the  plain- 
tifis  entered  into  an  agreement  to  give  time  to 
Syed  Ally,  and  that  this  agrement  operated  i 
as  a  release  to  the  defendant.  I  do  not,  how- 
ever, think,  that  the  letter  given  by  Monohur 
Loll,  or  the  agreement  which  led  to  that 
letter  being  written,  had  the  effect  of  altering 
the  position  of  the  parties  so  as  to  make 
Syed  Ally  the  principal  in  this  matter,  and 
the  defendant  his  surety  only.  The  defendant 
and  Syed  Ally  were  both  of  them  traders 
carrying  on  business  at  Patna  and  Calcutta. 
The  defendant  had  considerable  transactions 
in  hoondees  in  connection  with  his  trade  of 
selling  in  Calcutta  merchandize  brought  down 


by  him  from  Patna.  As  he  himself  says ; 
the  practice  was  that  the  hoondees  should  be 
drawn  by  his  Patna  firm  (t.f.,  himself  at 
Patna)  upon  his  Calcutta  firm  (t.«.,  himself  at 
Calcutta),  and  that  the  hoondees  thus  drawn 
should  be  paid  by  him,  when  in  Calcutta,  out 
of  the  proceeds  of  the  goods  sold  by  him 
there.  Living  as  he  did  mainly  by  bringing 
down  country  produce  from  Patna  for  sale 
here,  it  was  manifestly  for  his  benefit  and 
convenience  to  draw  and  sell  his  hoondees  in 
Patna  so  as  to  be  placed  in  funds  there 
wherewitii  to  pay  for  purchases  made.  This 
being  the  nature  of  his  busiuess,  the  defend- 
ant, in  the  ordinary  course  of  it,  sold  this 
hoondee  to  Syed  Ally,  with  whom  he  had  had 
many  such  transactions,  and  who  promised 
to  pay  the  price  of  the  hoondee  in  two  or  three 
days.  He  did  not  pay  as  he  promised  ;  and 
being  pressed  for  the  money,  he  came  to  terms 
with  the  defendant,  and  agreed  that,  instead 
of  paying  them  at  Patna,  he  would  pay  on  a 
later  date  at  Calcutta.  Thereupon  the  letter 
now  produced,  and  relied  on  by  the  defendant, 
was  given  by  Syed  Ally.  I  cannot  see  that 
til  is  latter  agreement  altei*s  the  position  of 
the  parties,  except  that  the  payment  of  the 
price  of  the  hoondees  was  postponed,  and 
the  place  of  payment  changed  from  Patna  to 
Calcutta.  After  the  letter  was  given,  there 
was  just  as  much  as  ever  a  contract  binding 
Syed  Ally  to  pay  the  defendant  the  price  of 
the  hoondee  ;  the  date  and  place  of  payment 
alone  were  altered.  This  is  no  case  of  prin- 
cipal and  surety  at  all,  though  it  is  a  case  in 
which  the  defendant,  when  called  upon  to  pay 
the  amount  of  the  hoondee,  might  well  have 
the  feeling  that  practicidly  he  had  received 
no  consideration  for  ir,  as  Syed  Ally  hnd 
failed  to  fulfil  his  promise.  But  every  credit- 
or, who  has  parted  with  his  goods  or  money 
and  does  not  get  paid  for  them  by  his  debtor, 
ordinarily  has  a  precisely  similar  feeling. 
But  even  if  the  relation  between  Syed  Ally 
and  the  defendant   was  converted  into  one 
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of  prineipad  «nd  surefy,  the  defendant  is  not 
in  irh^  opinifm  relended,  evevl  if  the  j^intifGi 
did  giye  time  to  Sjed  AII7. 

Mr.  Marindin  argues  that,  if  the  relatiOQ 
of  principal  and  surety  exists,  time  given  to 
the  principal  will  exonerate  the  soretj,  if  the 
creditor,  when  giving  time,  has  notice  that  the 
one  is  principnl  and  the  other  is  surety  only, 
even  ahhongh  be  had  no  notiee  of  the  fact 
when  ffhe  original  contract  was  entered  into. 
And  he  argues  further,  that  it  does  not  matter 
when  the  relation  of  principal  and  sni^ty 
comes  into  existence,  provided  it  does  so  prior 
to  the  giving  of  thne,  and  the  creditor  when 
giving  time  is  aware  that  it  exists.  How- 
ever Btattling  these  propositions  may  se^m 
at  itrst  sight,  they  appear  to  be  borne 
out  by  the  decisions  and  the  dicta  of  tb^ 
Judges  in  the  case  of  Pooley  vs.  Harra- 
dine^  Taylor  vt.  Burgess,  Greenough  vs. 
M'Cletand,  and  Bailey  vs,  Edwards.  But  the 
present  case,  talcing  it  as  one  of  principal 
and  surety,  goes  in  its  facts  far  beyond 
any  of  these  cases.  In  every  one  of  them 
the  surety  had  been  surety  frond  and  at 
at  the  time  of  the  original  contract.  Here 
the  alleged  surety  was  admittedly  a  principal 
when  the  bill  was  drawn  by  him,  and  when 
it  was  tsken  for  vtilue  by  the  plaintiffs.  It  is 
true  ^at,  in  Bniley  vs,  Edwards,  Mr. 
Justice  Blackburn  says  that  it  was  decided 
in  Oakeley  vs.  Pasheller  that  the  surety 
will  be  discharged  if  the  creditor,  having 
notice  that  he  is  surety,  gives  time  to  the  prin- 
cipal, even  although  the  relationship  of  prin- 
cipal and  surety  did  not  come  into  existence 
until  a  date  subsequent  to  tlmt  of  the  original 
contract.  But  the  decision  of  Sir  J.  Leech, 
M.  R.,  in  Oakeley  vs.  Pasheller,  is  stated 
too  broadly  when  thus  expres}»e<l,  for  a 
careful  perusal  of  the  report  satisfies  mc 
that  in  that  case  the  surety  was  held  dis- 
charged, because  the  creditor  had,  with  notice 
of  the  arrangement  come   to  by  the  parties 


betweien  flhems^lves  after  they  had  beetmnf 
liable  to  the  creditor  ae  judgment-debtors, 
by  bts  oonduct  r^oogntsed  and  assenffed  to 
the  new  arrangement.  The  marginal  iMiter 
given  to  this  case  is  not  limited  as  it  should 
be,  and  is  not  warranted  by  the  facts.  The 
latest  case  I  have  found  bearbjg  00  tbe 
subjeot  is  Ewin  vs.  Lanicaster  (6  B.  &  &, 
571).  There  also  the  surety  h*d  been  odj 
a  surety  from  the  conftmencera^Dt.  Bailey 
vs.  Edwards  is  no  doubt  mentioaed  with 
approval ;  but  it  is  referred  to  by  Coek<' 
bum,  G.  J.,  merely  as  a  case  in  which  it  wis 
held  that  the  giving  time  to  a  prior  inidorser 
of  a  \A\l  of  exchange  discharged  an  aooomo- 
dation  acceptor.  There  is  mo  d^ide4  cain  that 
I  know  of  which  actually  goviems  the  cue 
now  before  us,  except  so  far  as  Oakdey 
vs.  Pasheller,  and  the  dittnm  of  Blaekbvhi, 
J.,  founded  upon  that  case,  may  be  said  t» 
govern  it  I  am  dear  that  Oakeley  ts. 
Pasheller  does  not  go  so  fkr  as  h  iff  said  to 
have  gone  ;  and  that  being  so,  I  am  not  pre- 
pared to  act  upon  the  rule  whiefc  is  suf»jposed 
to  be  deducible,  but  has  never  in  any  conteMed 
case  been  decided  to  be  deducible^  from  it 
There  is  another  point  in  whiok  tftis  esse 
diffbrs  from  all  of  the  reported  casesi.  It  n 
this  that,  when  the  hoondee  fell  due,  ao^ 
when  ^  defendant  was  undoubtedly  liable 
upon  it  asi  principal,  it  was  duly  presented 
to  him  for  paynoent,  and  he  fiheii  not  enlj 
did  not  pay  it,  but  whotty  repodiaM  s& 
liability  on  the  hoondee  on  the  ground  that 
lie  had  never  accepted  it  1%  is  possible  that 
this  refusal  to  pay,  and  repudiation  of 
liability,  might  have  an  important  bearing  00 
the  question  of  the  equities  which  tiie  defend- 
ant sets  up  as  against  the  plaintifls.  Ota  Ais, 
however,  it  is  unnecessary  for  me  to  enter 
at  length  or  express  any  opinion. 


Appeal  aihwti. 
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The  Srd  JaD0  1971. 

TiM  &OAl>k  U.  y .  Btyley  aad  W.  AinaUe, 

Jh«rtedtetloB^BIaristrat»  of  IHstriot 
— Oepiitj   OiiiBmtsfttonor— Appeal— 
i  1«  And  3«2t  Ooa*  of  CH- 


Refarm^e9  i&  ike  Bigh  Court  muter  Section 
434  rf  the  Cede  of  Criminel  Procedure  by 
ek€  Degmtf  Commieeumer  of  Luekm^^e,  in 
ike  euee  of  Boron  Dhoom. 

A  Depaty  Ckytemiationeir  in  «  Kon-SeguUtion  Pro- 
▼iQce  OOII109,  oBdoK  8a0tioD  14  of  tke  Code  of  Criminal 
Proeedore,  under  the  designation  of  BUgistrate  of  the 
DiAtriet,  and  is  eompetant  to  decide  upon  an  appeal 
uolirred  nadec  Seotioa  412  from  an  ofder  of  a  Sabor- 
dinata  Ifagiatrale  who  baa  exercised  inrisdiction  in  a 
c^  in  wmeh  be  bad  no  Juriadictiotk 

Seferenee^^^KM  **Boroi>,'*  a  Dhoom,  eharg- 
od  oertain  poraoDa  before  tiie  Polkie  with 
ha^isg  stolen  Ids  fish  and  fishing  nets*^  On 
eoqniry  by  tb»  Fohoo  tka  ease  was  found 
fidae^  and  a  waivaal  was  taken  out  against 
the  false  infonnant  From  the  evid^ioeit 
appears  that  the  case  was  folse.  The  oom- 
{Oainant  and  aeoused  baring  had  some  alter- 
cation the  complainant  was  assanlted,  but 
tiiere  was  nothing  to  show  a  theft  had  been 
commftted^  and  en  flie  Pdioe  making  6nq[n- 
ry  eoaipkinant'li  flshingniele  were  found  in 
lus  honse^ 

Tha  lower  Gonit  hairing  powers  of  a 
aabordinate.  Ifagiatiatni  1st  elass^  cony^cted 
the  aeensed  person  undanSeotioa  L82.qI  the 
Indiail  Penal  Coda. 

The  ofi^enoe  oommitted  has  been  ruled  to 
be  that  fiJling  under  Section  211,  and  not 
that;  under  Saotion  182. 

The-eyidenee  showv^  that  the  real  oflfenoe 
committed  is  beyond^  the^  jurisdiction  of  the 
l6wer6ourt. 

Moment  ef  the  JSBfkOeurt  :^ 

AindiOt.  A^-Ihe  Sepntgr  Conunissionet  is 
right  aa  to.  the  offsnoe  heiiig  one  which  should 
hinre  heea  deiAt  with  under  Seotioa  211 
rathef  thaa  under  Be^a  182  of  the.fenal 


Code»  and  also  as  to  the  Btibordinate  Magis- 
trate not  haying  jurisdiction  in  cases  under 
Section  211  ^  but  as  all  orders  of  the  Subor- 
dinate liagistrate  are  appealable  to  the 
Magistrate  oif  the  Distriot  under  Section  41^ 
of  the  Criminal  Procedure  Code,  and  as  the 
Beputy  Commissioner  under  Section  14  comes 
within  the  designation  of  Magistrate  of  the 
District,  he  was  competent  to  deal  with  the 
appeal  preferred  to  him  aad  to  dispose  of  all 
queetions  of  law  and  fact  arising  on  it. 

The  case  with  the  papers  will  be  returned 
to  the  Deputy  Commissioner  to  be  dis- 
posed of. 


The  drdJune  1871. 

Fteeent: 

The  Hon^le  O.  Loch  and  Onoocool  Chunder 
Mookdjee,  Judgee. 

WarraBt--Xileaiiaa^Blimlcipal  Com- 
mlMloBar— Aet  XXX  of  X#««,  m.  O.— 
Clutptar  XVf  OoUa  of  Criminal  Fro- 
oodvrot 

(Miscellaneous  Case.) 

Bissessur  Chatterjf^  Petiiioner. 

Bdboos  Debeniro  Chunder  Ohoee  and  Bungshee 
Dhur  Sem  for  the  Petitioner. 

A  ICagisttMe  or  Maaidpal  Commissioner  has  no 
power  under  Act  in  of  1864,  Boogal  CooneU,  to  issoa 
a  warrant  for  the  anesl  of  a  person  wte  mqr  bave 
fuled  to  appear  on  a  sammoos  to  answer  a  charKe  uoder 
Section  2?  of  that  enactment  for  nsing  premises  as  a 
straw  or  wood  depdt  witbont  a  lieenae. 

Per  Look  /.—The  provisions  of  Chapter  XV  of  the 
Code  of  Criminal  Prooedore   are  not  applioaUe  to 
under  Aot  m  of  1864,  B,  a 


Zoeh,  J.— Ok  the  29th  April  last,  a  petition 
presented  on  the  part  of  Bissessur 
Chatteijee  acoompanied  by  an  affidavit  from 
Hurry  Mofaun  Dey  styling  himself  the  Oo- 
mastah  and  agent  of  &&  said,  fiissessur 
Chatteijee,  to  the  eflEeot,  that  his  employer 
hada  wood dep6t situated  at  No.  4-1  Strand 
Koad,  Bhowanipore;  that  on  the  21stA^ril, 
a  summons,  from  the  Munieqkal  Commission- 
ers of  the   Suburbs  of  Calcutta   had  been 
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served  on  him,  requiring  him  to  appear 
persoDally  or  by  agent,  on  22nd  April, 
befori^  the  fitting  G6i^iaifeifiio3ier  at  Alipore 
to  answer  to  a  charge  for  breach  o^  Section 
77  Act  IIL  1B64,  B.  C^,  by  having  used  the 
premises  No.  4-1  Strand  Road  as  a  wood 
depot  without  license  icom  this  Commission^ 
era  ;  that.m  obediepiceto  the  9aid  siimnjons, 
)h^,  Hfirry  Mohun,  as  agent*  for  Bisseesur 
CK^tte^ee,  did  attend  before  Mr.  Sterndale, 
a  Magistrate  and  Commissioner  df  the  Sub* 
^i^hi  qt  Culbutta,  on  the'  22nd  April,  and 
fW^s  ordered  by  the  said  ?f  agistrate  <»  appear 
ag^dn  before  him  .on  the  24th  id^m  ;'  tfcat  ifl 
a^orflapce  with  the  said  oider  he,'BDurry 
ifohun  Dey^  did  again  appear  before  Mr.* 
Sterndale  on  24th  April  and  oflffiredlx)  answer 
to  the  chsM^ge  mentioned  in  thjS. summons. a^d 
.to  pay  any  fine.,  which  his  master  might'  be 
liable  on  conviction ;  thaf  the  ^Afo^sthttfe,* 
without  disposiDg  of  the  case  or  givit^'heed 
to  his  prayer,  told  him  that  a  warrant  for 
the  arrest  of  >iis  master,  Bissessut  Chatteijee, 
would  be  issuedj  and  directed «  peon  to  de- 
tain him,  the  said  Hurry  Mohun,  in  the 
office;  that  two  warrant?  were  subsequently 
issued  by  the  said  Magistrate  for  the  arrest 
9f:  the  said  .Bissessur  Chatte^ee.  The.  pray- 
er of  the  petitioner  Bissessiir  Ohatteijee 
was  that  the  High"  Court  would  order  the 
yeithdrawal  qf  the  warrant,  as  the.  circum- 
fitauc^s  did  not  justify  its  issue. 

The  proceedings  were  called  fkir  i  and  the 
Magistrate  was  directed, to  sul^mit  any  ex- 
planation he  had  to  offer.  ^ 

On  Hi  May  1871;)  Mr.'  Sterndale,*  a  Ma- 
gistrate and  Commis9ionor  of  the.  Municipal' 
ity  of  the  Suburbs  of  Calcutta,  forwarded 
the  proceedings  to  the  High  Court,  and  stated 
that  lie  was  unable  to  conjecture  what,  ex- 
planation was.  required  in  the  matter ;.thlEit 
the'  case,  so  far  as  it  had  proceeded,  was 
perfectly  simple.  The  petitioner,  having 
been  summoned  to  appear  before  the  sitting 
Commissioner  at  Alipore  on  the  2 2  nd  April, 
Skilfully  negl^ted  to  appear,  and  a  warrant; 
was  issued  tocompelt  his  Attendance;  that  aa 
the  petitioner  was^  not  in  the  Subiirbs,  a 
fresh  wai^ant  addressed  to  tlt&  I)eputy  X)om- 
inissioner  of  Police,  Calcuttlt,  had  been  pre- 
pared, \>\x.t  would  not  issue  tUl  the  restilt 
of  the  application  to  the  '  High-  Court 
was  known.  In  a  isubseqtient  letter  of 
the  same  datcf,  the-Maglstrate  and  Commis- 
sioner of  the  Municipal  Commissioners  gave 
ttn  explanation  of  the  eircnmstaoces  of  the 
case.  He  stated  that  Hurry  Mohun  did  -not 
kppear  in  the  Court  of'tUe  uttiiig  Mvigbtraki 


on  the  22ndy  nor,  oonsequently,  did  he  le- 
ceive  any  order  from  the  sitting  Magistrate  to 
atteoid  on  the  2^th -that oii the 24th wheii ha 
was  present  in  Court,  he  was  informed  that 
his  iqipeatance  was.  not  saffloiesti  aorxodd 
the  case  be  proceeded  with  against  his  master 
through  him,  as  ho  was  not;  a  duly  authorized 
agent  and  produced  no  authority;  that  no 
order  for  his  detention  was  made,  and  that 
no  representation  was  made  on  either  the 
22i3A  or.24tfa  tjhat  Bissessur  rCfaiiltteijde  :«>aid^ 
not  attend  on  accouht  of  illness. 

The.  ezphmtion  of^.tiie.Magiitrata  is  a 
complete  answer  to  tha.  alleg^ioas  made  in 
the  jiffida^t  ppt^  in.  by  Hnnry  Mdim,  bat 
there  still  remains  the  qnesdon  .whefiher  the 
teilgis^rate  ^was,  ui^der  the  .oircumstanQes, 
justified  in  issuing  a  Tarrant  fti*  the  arrest  of 
Bissessur  Chatterjee^  and  a  farther  question 
has  been  raised  whether  under  the  law  under 
which  he  professed -to  act  the  Magistrate  had 
authority  to  issue  a  warranto 

.  Act  ni  of  1864,  Bengal  Cotincil,  no  where 
lays  down  any  distinct  ooorse  of  procedure. 
It  certainly  provides  for  notices  to  be  served 
in  particidar-  instances  before  the  Municit^ 
Commissioners  caii  proceed  to  take  action,  bal 
k  does  not  proVi^e  for  the.sOrrice  of  stUa- 
mons,  and  were  it  not.  for  the  inqidental  men- 
tion of  summons,  with  notioes  in  Seotion  81, 
it  might  be  questionable  whether  a  summons, 
requiring  the  attendance  pf  a  party  ooold  be. 
issued  under  the  Act,       .       : 

The  Act  {III  of  1S64,  BongalOouneil)  no 
where/ provides  for  th^  issue  of  a  irancant, 
nor  does  it  make  any  of  tho  provisions  iof.  the. 
Criminal  Procedure  ^Codo  i^plioable  to  the^ 
inyeatigatiQii  of  Qf^emes  nniet  t^e .  Act;  nor 
is  there  any  provision  in  it  that  it  is  to  be 
read  as  part  of  Act  XXI.  1857.     But  it  may 
bfe  said  that  the  Huttiqipal  Comniissioner  ms 
acting  in  his  capacity  of  a  Magistrate,  and  in' 
that  ^oapaoity^he -had  authority  to  issoe  t' 
summons,  and  on  the  party 'failihg  to  ^ttend^ 
to^  issue,  a  warrant  £or  }^b  arrest.     No  dou^t 
this  wa^  the  course  adopted' by  the  Magts- , 
trate'who^ppeaYsto  l^ve  been  guided  hy  thej 
provision  of  Chapter  XV  ^of   th^'CiimiiiBl 
Procednns  Code^'aoourse  .in^pp^oalflB  ,to'pf- 
fenpes^upder  Act'.III..JB64,  Ben^  Conn^^ 
The  Magistrate  appears  to  have.a^t^jOfKier^ 
the  provisions  of  Seotion  257  and  issued  a 
summons  fot  thf :a^t^mli(a![:^  1^f:  tj^9.  |^(ioner, 
aqd,   01^   the   petitioner    failing  to  ^attend, 
directed  a  warriint' to .  be' iflsooc^^ai&cter  the 
provisions    of    Section  '260;'  hot'    te  Aei^ 
lie    6f    1864,    B^ttgal    Council^    ^doM  Hot* 
proyi'de  for  the^ptiirishmieiSt  ol^aAly  4>flfiMU)0i 
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committed  under  the  Act  by  imprisonment 
«ven  in  lieju  of  fine,  but  by  ^e  only,  and 
points  out  in  Section  80  how  fluch  fines  are  to 
be  realized,  viz.^i  as  provided  in  Section  61 
of  the  Criminal  Proctjdure  Code  by  distress 
and  sale  of  moveable  property,  I  think  the 
proper  oonree  to  have  been  taken  when  the 
parfy  charged  with  an  offence  under  the  Act 
failed  to  attend  upon  summons,  was,  on  his 
defeult,  to  proceed  against  him  and  impose  a 
fine  upon  him,  as  provided  by  the  law,  aod 
not  by  the  issue  of  a  warrant  of  arrest. 

Under  this  view  of  the  case,  I  think  the 
order  for  ihe  issue  of  the  warrant  must  be 
quashed  as  illegal. 

MQokerje6,  J, — I  am  also  of  opinion  that 
jthe  order  passed  by  tbe  Magistrate  and  Com- 
missioner of  the  Municipality  of  the   Suburbs 
of  Calcutta  for  the  issue  of  a  warrant   of 
arrest  agaiAst  Bissessur  Chatterjee  must  be 
quashed.     Under  Act  III  of    1864,    Bengal 
Council,    the    Magistrate    had    no  power  or 
authority  to  issue  a  warrant  for  the   arrest  of 
.a  person   who  has  failed  to  appear  ou  a  sum- 
mons to  answer  a  charge  under  Section  77   of 
that  enactment  for  using  certain  premises  as  a 
straw  or  wood  depot  without  a  license.     The 
Section    merely    enacts    that    '*  no  premises 
shall  be  newly  used"  as  a  straw  depot  except 
under  a  license  from  the  Municipal  Commis- 
sioners, and  that  whoever  uses  such  a  depot 
without  a  license   shall  be  liable  to  a  fine. 
Neither  this  Section,  nor  any   other  Section 
of  this  law,  gives  the  Magistrate  any  power 
to  compel  the  attendance  of  the  party  charged 
with  having  used  premises  as   a  straw  depot 
without  a  license.     He  may  serve  the  person 
accused  with  a  notice  or  a  summons  to  answer 
the  charge  and  show  cause   why  he  should 
not  be  fined,  but  I  am  clearly  of  opinion  that 
he  cannot  be  arrested  under  a  warrant  and 
his  body  produced  before  the  Magistrate,  as 
if  he   was  a  felon  or  had  committed   some 
heinous  offence.     The    Legislature    did   not 
think   it  proper  to  arm  the  Commissioner  or 
Magistrate  with   such  powers  in  the  cases 
specified  in  Section   77,   or  in  the  previous 
Sections  of  this  enactment,  where  penalties  are 
provided    for    not    keeping  drains  in  proper 
state,  keeping  sheep  pen  in  a  filthy  state,  &c. 
The      Legislature    has    provided    an    ample 
remedy  in  these    cases  by    empowering  the 
Magistrates    to  inflict    fines    on  proof  of  the 
charge  that  a  person  has  committed  a  breach 
of    any    of    the  duties  enjoined  by  this  law. 
I  agree  in  setting    aside    the    order    of   the 
Hagiatrate  as  unauthorized  and  unwarranted 
by  law.   • 


The  7th  June  1871. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges, 

Autre -fols    aoqait— Criminal    force— 
Hart—Seotion  392y  Penal  Cod^. 

Reference  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure 
by  the  Officiating  Judicial  Commissioner  of 
Assam. 

Kaptan  versus  G.  M.  Smith. 


A  person  tried  and  acquitted  on  a  charjje  of  using 
criminal  force  under  Section  852  (which  includes  the 
oSence  of  battery)  cannot  be  tried,  in  respect  of  the 
sAine  crimiDal  matter,  od  a  charge  of  hurt. 


Bayley,  J, — Mr.  Menzies  Smith  having 
been  discharged  on  his  trial  for  the  offence 
of  assault  or  use  of  criminal  force  under 
Section  352,  which  incluies  the  offence  of 
battery  {See  Morgan  anlMacpherson's  Penal 
Code,  page  308)  cannot  now  be  tried  for 
causing  **  hurt-  "  The  criminal  matter  in 
respect  of  which  Mr.  Menzies  Smith  was 
tried  was  the  flogging  and  beating  of  a  Coolie 
with  a  oane,  of  this  he  was  acquitted.  It 
is  now  intended  to  put  Mr.  Menzies  Smith  on 
his  trial  for  the  same  criminal  matter  upon 
a  charge  of  causing  **  hurt.  "  It  is  quite 
dear  under  whatever  denomination  the 
offence  is  classed,  it  is  the  one  off'enoe  of  beat- 
ing and  flogging.  A  second  trial  for  the  same 
offence  cannot  be  allowed  to  take  place,  re- 
gard being  had  to  the  provisions  of  Section  55 
of  the  Code  of  Criminal  Procedure. 

In  the  case  of  the  Queen  versus  Dwarka- 
Nath  Dutt,  7,  Weekly  Eeporter,  15,  Criminal 
Rulings,  Sir  Barnes  Peacock  in  his  judgment 
discusses  fully  the  plea  of  autre-fois  acquit ;' 
and  in  page  19  His  Lordship  makes  the 
following  observation  : — **  When  it  is  said 
*'  that  the  offences  must  be  the  same,  it  is 
**  merely  rmeant  that  they  mast  be  in  eality 
"the  same-'*  It  appears  to  us  that  the 
actual  offence  of  which  Mr.  Smith  was 
acquitted  is  the  same  as  that  for  which  he 
has  been  again  indicted  under  the  term 
**  hurt.  "  Under  these  circumstances  the 
plea  of  autre-fois  acquit  stands  good,  and  the 
second  trial  should  not  take  place. 
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The  10th  Jane  1871. 

Present : 

The  Hon'ble  J.  P.  Norman,  Offieiatina  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  Judge. 

Xiioense — Slanerbter-l&oase—  OffenBive 
trades— Seotlon  1  Act  VZXy  B.  C,  of 
1865— SeoUon  77  Act  ZXZ  of  186«. 

Referenoe  to  the  Sigh  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure  hy  the 
Sessions  Judge  of  24'Pergunnahs^ 

The  Municipal  Commissioners  for  the  Suburbs 
of  Calcutta,  Prosecutors^ 

versus 

Zamir  Shaikh  and  ofthem,  Opposite  Party. 

The  Advocate  General  instructed  hg  Ur.  Adkin 
for  the  Prosecutors. 

Baboos  Aushootosh  Dhur  sxxd  Behender  Chunder 
Ohose  for  the  Opposite  party. 

The  words  "  uses  any  premises"  in  Section  77  Act  III 
of  1864  mean  using  and  employini^  the  premises  as  a 
place  for  the  carrving  on  of  the  oflensiye  trades  mea- 
tioned  in  that  Section. 

No  person  is  liable  to  any  penalty  ander  Section  1 
Act  VII  of  1865  except  a  person  who  without  a 
licence  uses  a  place  or  building  as  a  slaughter-house 
either  by  letting  it  out  for  such  purpose^  or  by  em- 
ploying ^ertants  and  others  for  the  purpose  of  killing 
cattle  therein;  but  a  person  who  may  be  the  mere 
servant  of  a  butcher  killing  catile  in  a  particahtr 
slauj^hter-house,  or  a  butcher  resorting  accidentally  or 
occasionnlly  to  a  slaughter-house  for  the  purpose  of 
killing  and  killing  an  ox  or  sheep  there,  does  not  use 
the  place  as  a  slaughter-house  withla  the  meaning  of 
Seoiion  1  Act  VII  of  1865,  B.  a 

Norman^  C.  J.—Iv  this  case  one  Zamir 
and  18  other  persons  have  been  convicted  by 
Moulvie  Abdool  Lateef,  Khan  Bahadoor, 
Municipal  Commissioner  and  Deputy  Magis- 
trateof  the  24-Pergunnahs,  of  having,  on  the 
2nd  of  May  1871,  used  a  place  at  Kurrya 
as  a  slaughter-house  without  a  license,  where- 
by they  committed  an  offence  under  Section 
I  Act  VII  of  1865,  B.  C. 

The  Court  directed  that  Zamir  and  the 
others  should  pay  a  fine  of  10  rupees  each. 

The  evidence  on  which  the  conviction  pro- 
ceeded was  that  these  prisoners  were  found 
on  the  day  in  question  engaged  in  skinning, 
cleaning,  and  dressing  the  carcases  of  slaugh- 
tered sheep  and  goats. 

The  Deputy  Magistrate  says:—"  I  am  per- 
"fectly  satisfied  that  the    accused  persons 
"  have  used  the  slaughter-house  in  question  i 
'<  within  the  meaning  of  the  Act,  by  skinning  { 


*'  and  dressing  the  carcases  of  newly  shraghter- 
"  ed  sheep  at  that  slaughter-house,  and  that 
**  as  they  were  aware  that  no  license  had 
"  been  duly  taken  out  for  Uie  use  of  that 
"  slaughter-house  they  have  committed  aa 
"  offence  under  that  Aof 

The  defence  set  up  by  eight  of  then  was 
that  they  had  been  in  the  habit  of  workiBg 
in  that  slaughter-house  as  butdi^ra ; — ^by  thiee 
of  them,  that  they  went  to  the  slaqghtec- 
house  for  the  purpose  of  purchasing  the  hoidf 
and  entrails  of  sUughtered  sheep  and  «attle; 
— and  by  two  of  them,  that  they  were  ooolies 
of  butchers  engaged  in  carrying  meat  firom 
the  slaughter-house  to  the  market. 

The  pleader  for  the  defendants  eontendtd 
that  the  persons  found  cleaning  and  skinniag 
the  carcases  of  slaughtered  cattle  were  not 
shewn  to  have  *'  used?*  the  slaughter-hoiise 
within  the  meaning  of  the  word  '<  used*  as 
found  in  Section  I  Act  YII  of  1865,  B.  C; 
that  the  person  who  uses  a  building  or  other 
place  for  the  purposes  of  a  slaughtw-hoTus 
is  the  only  person  required  to  take  oat  a 
license;  and  the  accused,  who  may  have  been 
mere  labourers,  are  not  shewn  to  have  com* 
mitted  any  offence. 

The  magistrate  expressed  his  opinion  tbit 
''it  is  not  necessary  for  every  butcbtttf 
"  servant  of  a  butcher  to  tako  out  a  separate 
*'  license  for  using  a  slaughter-house  hj 
*'  working  in  it,  but  it  is  necessazy  for  every 
**  such  person  before  he  uses  it  to  make  him- 
''  self  sure  that  a  license  has  been  taken  oat 
''  from  the  proper  authorities  for  its  being  to 
"  used." 

The  «ase  has  been  sent  up  to  this  Goort 
under  Section  434  by  the  Judge  of  the  24- 
Fergunnahs,  and  the  question  which  we  havs 
to  consider  is  whether  the  conviction  wai 
legal.  It  turns  upon  the  construction  U 
Section  1  of  Act  VII  of  1865,  B.  C,  whieh 
provides  that : — No  place  within  the  jaruh 
**  diction  of  the  Municipal  Commissionera  of 
"  the  Suburbs  of  the  Town  of  Cakutto       ♦ 

*  *  *  BhallbetuMl 

^m  SL  slaughter-house  unleas  a  license  it 
''  writing  for  the  use  thereof  as  a  Bbaghte^ 
''  house  has  been  obtained  ftom  the  Mnni* 
*'  cipal  Commissioners,  who  are  empovs^ 
''  ed  at  their  discretion,  from  time  to  time^ 
''  to  grant  such  license ;  and  whoever, 
''  without  such  license,  uses  as  a  alaughte^ 
*'  house  any  place  within  the  limits  aforesaid, 
'' shall  be  liable  to  a  penalty  not  exceeding 
''  two  hundred  rupees  and  to  a  penalty  not 
*'  exceeding  fifty  rupees  for  every  day  after 
**  the  conviction  for  such  offence  duringi 
"  which  the  said  offence  is  continued. 
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We  are  of  opinion  that  a  person  who  may 
be  the  mere  servant  of  a  butcher,  killing  I 
cattle  in  a  particular  slaughter-house,  or  a 
butcher  resorting  accidentally  or  occasiftnally 
to  a  slaughter-house  for  the  purpose  of 
killing,  and  killing  an  ox  or  sheep  there, 
cannot  be  said  to  *' use  the  place  as  a  slaughter- 
house ''  within  the  meaning  of  Section  1. 
He  may  use  a  particular  part  of  the  place  for 
the  purpose  of  slaughtering  his  cattle  there, 
but  he  does  not  use  the  house  or  place  (that  is 
the  entire  place)  as  a  slaughter-house. 

Now  if  Section  77  Act  III  of  1864  is 
referred  to,  some  light  will  be  thrown  upon 
the  sense  in  which  the  word  **  use  "  of  pre- 
mises is  employed  in  these  Acts.  That 
Section  enacts  that  ^*  no  premises  shall  be 
"  newly  used,  except  under  license  from  the 
''  Municipal  Commissioners  for  any  of  the  fol- 
*' lowing  purposes;  namely,for  melting  tallow, 
"  for  boiling  offal  or  blood,  or  as  a  soap  house, 
•'  oil  boiling  house,  dyeing  house,  tannery, 
*'  brick  pottery,  or  limekiln,  or  other  manu- 
"  factory,  or  place  of  business  from  which 
«  offensive  or  unwholesome  smells  arise,  or 
**  as  a  yard  or  depot  for  hay,  straw,  wood, 
"  or  coal ;  and  whoever,  without  a  license, 
,  **  uses  any  such  premises  for  such  purpose 
^*  shall  be  liable  to  a  fine  not  exceeding  two 
'<  hundred  rupees,  and  a  fine  not  exceeding 
**  fifty  rupees  for  every  day  after  the  con- 
**  viction  for  such  offence  during  which 
"  the  said  offence  is  continued. '' 

-  It  is  clear,  therefore,  that  in  Section  77  Act 
III  of  1864  the  words  "  uses  any  premises  " 
mean  using  and  employing  the  premises  as 
a  place  for  the  carrying  on  the  offensive  trades 
mentioned  in  the  Section. 

The  person  using  the  premises  is  contem- 
plated as  a  single  individual — the  person  who 
carries  on  the  business — and  the  offence 
of  using  the  premises  is  treated  as  an  offence 
in  its  nature  continuous.  In  all  the  instances 
mentioned,  the  master  and  owner  of  the 
business,  whether  tallow-melter,  soap  boiler, 
dyer,  tanner,  or  potter,  is  treated  as  the  person 
using  the  premises.  I  think  no  one  would 
construe  Section  77  as  imposing  a  penalty 
on  the  servants  of  such  persons  employed 
in  any  operations  necessary  for  the  purpose 
of  carrying  on  the  offensive  trades  mentioAed 
therein. 

To  return  to  the  words  of  Section  1  Act 
711  of  1865.  The  person  who  '•uses*' as 
a  slaughter-house  any  place  within  the  limits 
mentioned  therein  is  liable  to  a  penalty  not 
exooeding  rupees  200  and  also  to  a  penalty 


not  exceeding  rupees  50  for  every  day  after 
the  conviction  for  such  offence  during  which 
the  Said  offence  is  continued. 

Now  if  a  servant  kiUs  an  animal  in  a  par* 
ticular  corner  of  a  building,  he  uses  that 
particular  spot  for  the  purpose  of  doing  what 
he  is  about,  but  he  does  not  use  the  building 
or  place  in  a  small  corner  of  which  he  is  at 
work.  His  act,  if  an  offence  at  all,  is  a  single 
isolated  offence  incapable  of  continuation. 
If  the  act  of  killing  be  repeated  in  the  case 
of  each  fresh  animal  killed,  it  is  a  fresh 
offence,  and  not  a  continuation  of  the  former 
offence.  Again,  the  person  who  ''uses  a  place 
as  a  slaughter-house  "  is  not  only  liable  to  a 
fine  of  Ks.  200  for  such  offence,  but  he  is 
also  liable  t^  a  fine  of  50  Rs.  for  every  day 
during  which  the  offence  is  continued  after 
conviction.  If  the  killing  of  an  ox  or  sheep 
by  a  servant  is  the  use  of  the  place  in  which 
the  killing  takes  place,  as  a  slaughter-house 
within  the  meaning  of  Section  77,  as  con- 
stituting part  of  an  offence  which  is  continued, 
if  the  Section  is  to  be  construed  literally,  it 
would  appear  that  the  servant  so  convicted 
wouldbe  liable  to  the  penalty  for  the  conti- 
nued use  of  the  premises,  alUiough  that  use  is 
not  by  himself,  and  although  he  might  have 
no  means  of  preventing  such  continued  use. 
Again,  the  penalty  is  imposed  on  any  person 
who  uses  a  slaughter-house  without  a  li- 
cense, but  there  is  nothing  to  show  that  the 
knowledge  that  no  license  has  been  taken  out 
is  any  necessary  ingredient  of  the  offence. 
If  the  Legislature  had  intended  that  ser- 
vants or  butchers  resorting  to  such  places, 
unconnected  with  the  ownership  of  the 
place,  should  be  made  liable  to  a  penalty  for 
killing  cattle  in  an  unlicensed  slaughter- 
house, we  should  have  found  words  to  the 
following  effect : — "  Whosoever  knowing  that 
"  no  license  has  been  taken  out  for  the  use  of 
"the  place  as  a  slaughter-house  uses  it  for 
"  such  a  purpose  shall  be  liable,"  &o. 

I  am  therefore  of  opinion  that  no  person 
is  liable  to  any  penalty  under  Section  1  ex- 
cept a  person  who  uses  a  place  or  building  as 
a  slaughter-house  either  by  letting  it  out  for 
such  purpose,  or  by  employing  servants  and 
others  for  the  purpose  of  killing  cattle  there- 
in. No  doubt  if  a  number  of  butchers  were 
to  combine  together  and  hire  a  slaughter- 
house for  the  purpose  of  carrying  on  business 
and  slaughtering  cattle  there,  at  a  weekly, 
monthly,  or  even  daily  rent,  each  and  all  of 
them  might  be  punished. 

In  the  present  case  the  only  fact  found 
against  the  defendants  is  that  they  used  the 
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rianghter-houBe  by  skinning  and  dressing 
oaroasQS  of  aewly  slaUglitercd  cattle  at  that 
placp.  Though  the  Deputy  Magistrate  finds 
that  they  were  aware  that  no  license  had 
been  duly  take:i  put  for  the  use  of  the 
slaughter-house,  that,  as  I  have  said,  con- 
stitutes no  part  of  the  offence  as  defined  by 
the  Legislature, 

I  am  of  opinion  that  suoh  a  finding  is  not 
snAcient  to  support  the  con  notion,  which 
must  be  quashed,  and  the  fines,  if  levied,  must 
be  refunded. 

In  the  case  of  the  defendant  Euheem- 
buksh,  however,  who  has  pleaded  guilty  to 
Ihe  charge,  the  conviotion  and  sentence  will 
Vtand. 

Zdehf  J.^^lt  appears  to  me»  looking  at  the 
ietsns  of  Section  1  Act  YII  of  1865,  that 
the  person  required  by  the  law  to  take  out 
a  lieense  is  either  the  owner  or  occupant  of 
Ihe  premises  used  as  a  slaughter  house,  not 
persons  who  go  there  to  kill  animals  or  to 
aava  them  kilkd ;  and  the  mere  fact  of  a 
person  going  there,  as  the  parties  before  us 
did,  either  as  servant  in  the  employment  of 
the  butcher  or  for  the  purpose  of  haying  an 
animal  killed,  does  not  make  him  liable  to 
•the  penalty  prescribed  by  the  law  because 
the  owner  or  holder  of  such  premises  has  not 
taken  out  a  license.  The  Deputy  Magistrate 
holds  that  though  every  individual  who  makes 
Qse  of  a  slaughter-house  for  killing  any  animal 
is  not  required  to  take  out  a  license,  ydt  every 
such  person  is  bound  to  ascertain  whether 
the  slaughter-house  he  uses  has  been  licensed, 
and  if  he  kill  or  have  killed  any  animal  in  a 
slaughter*hoaae  for  whieh  no  license  has  been 
taken  out,  he  is  liable  to  the  penalty  prescrib- 
ed  by  Section  1  of  the  Act.  But  if  this  were 
intended,  the  wording  of  the  law  would 
surely  have  been  difiEerent  The  law  says,— 
whoever  without  suck  license  uses  as  a 
slaughter-house  any  place  vrithin  the  limits 
aforesaid  shall  be  liable,  <S:;c.  If  the  construc- 
tion put  Oft  the  law  by  the  Deputy  Magistrate 
were  correct,  we  might  expect  to  find  words  to 
this  effect, — whoever  uses  as  a  slaughter-house 
any  place  for  which  no  license  has  been  taken 
out,  or  whoever  knowing  that  a  license  has 
not  l)een  taken  out  uses  as  a  slaughter-house, 
&c  The  interpretation  adopted  by  the  De- 
puty Magistrate  is  opposed  to  the  grammati- 
cal construction  of  the  sentence,  for  that 
declares  that  the  person  who  without  having 
a  license  uses  as. a  slaughter-house  any  place, 
&o.,  shall  be  liable.  The  words  **  whoever 
w^out  such  license"  are  not  equivalent  to 
**  whoever  knowing  that  a  lionise  has  not 


been  taken  out  for  the  slaughter«honse."  U 
however,  the  Deputy  Magistrate  is  eorreot, 
which  I  think  he  is,  in  saying  that  eveiy 
person  who  makes  use  of  a  siaughter-bonia 
need  not  take  out  a  license,  then  the  words 
as  used  in  the  Act  can  apply  only  to  the 
owners  or  occupants  of  the  premises  used  as 
such.  The  proper  copstruction  to  be  pot 
upon  the  words  may  be  gathered  from  simikr 
words  used  in  Section  77  Act  III.  1864,  B.  C, 
and  there  they  evidently  apply  to  the  owner 
or  occupier  of  the  premises,  and  not  to  any 
person  who  may  resort  to  them  for  the  pur* 
poses  of  buying  or  selling  or  doing  work  ss  a 
servant. 

I  concur  in  ihe  order  passed  by  tke  CUif 
Justice. 


The  13th  June^lSTl. 

Present : 

The  Hon'ble  J.  P.  Norman,  Ofieiaiif^ 
Chief  Justicey  and  the  Hon*i)le  U.  Loch, 
Jvdge. 

Nalaance— Noxlons'  tra4e— Freaoiip- 
tlye  rig^lit. 

Reference  to  the  High  Court  under  8setm 
434  af  the  Code  of  Criminal  Precedwre  hy 
the  Sessions  Judge  of  2A-Fergunnahs. 

The  Municipal  Commissioners  of  the  Sub^rl^ 
of  Calcutta, 

versus 

J[^home4  A}i  ^nd  w^tb^r. 

The  Advocate  General  for  the  Mnrioipal 
Commissioners. 

Afr,  W.  A,   Ifontriou  and   Baboo  AshoeU^h 
I)hur  for  Mahomed  Ali  and  another. 

A  previous  sanction  to  the  establishment  of  a  trade 
does  not  entitle  the  proprietors  to  oonttnoe  the  bofioeti 
after  it  baa  become  a  public  nulsaoioe  to  the  neigl^boar- 
hood. 

No  one  has  a  right  to  corrupt  the  air  of  a  parfiaUir 
locAlity  by  the  exercise  of  a  noxious^  trad^  simply  be- 
cause at  the  commencement  of  the  nuisanoe  no  perMB 
was  in  a  position  to  be  injured  b^  il  ;  and  no  prescrip- 
tive right  can  be  acquired  to  mamtain,  and  iv>  leni^ 
of  enjoyment  can  legalize,  a  public  nnisance  involving 
^ctusjl  danger  to  the  health  of  the  compnnity. 

Reference.-^  have  the  honor  to  subioitlir 
the  orders  of  the  Sigh  Court  under  Seqjtiqii 
434  of  the  Criminal  Procedure  Cod^  th#l»- 
QOffd  of  a  ease  in  whioh  tlie  Jo^i 


Digitized  by 


Google 


1871.] 


Crimmii 


THB   WBBRLT  RBFOtTEII. 


RuKnfi. 


bttB  orckred  the  proprietors  to  close  a  slaugbter- 
house  at  Karktildaaga  in  the  Suburbs  of 
Gdcutta. 

It  appears  that  the  Magistrate  of  the  Dis- 
trict, having  visited  the  slaughter-house  on 
the  14th  May,  came  to  the  conclusion  that 
**  the  occupation  of  slaughtering  cattle  and 
sheep  carried  on  in  the  slaughter-house  at 
Narkoldanga  m  ii\jurioua  to  the  health  and 
comfort  of  the  cosnnunity,  and  that  it 
should  therefore  be  ^pf^reesed;"  and  he  pro- 
ceeded under  Section  308  of  the  Criminal 
Procedure  Code.  The  depositions  recorded 
by  Mr.  Barton,  the  Joint  Magistrate,  to  whom 
the  oa3e  was  referred,  show  tiiat  some  persons 
who  inspected  the  place  observed,  and  tbat 
some  persons  who  live  in  the  vicinity  have 
experienced,  those  evils  which  are  insepar- 
able from  slaughter-houses.  They  show  also 
that  the  place  is  not  sufficiently  supplied 
with  fresh  water  and  that  the  drainage  of 
the  locality  has  not  been  properly  provided 
for.  But  they  do  not  show  that  the  slaughter- 
house in  question  is  in  a  worse  condition 
now  than  at  any  time  since  its  establishment ; 
on  the  contrary  it  seems  that  some  improve- 
ment has  been  effected  in  the  arrangements 
during  the  last  few  years. 

It  was  urged  before  the  Joint  Magistrate 
that  Section  SOS  is  not  applicable  to  the 
case  because  the  slaughter-house  was  estab- 
Hsfaed  in  1844  with  the  sanction  of  the 
Magistrate,  which  sanction  was  given  after 
fhll  enquiry  and  careful  consideration  ;  and 
because  it  has  since  been  mmntained  with 
the  express  sanction  of  the  law,  and  of  the 
Municipality  which  now  constitutes  itself 
the  complainant  in  the  matter.  But  Mr. 
Barton  did  not  understand  the  argument 
and  rejected  it  on  the  ground  that  the  past 
history  of  the  slaughter-house  did  not  exempt 
it  from  the  operation  of  the  law.  Mr.  Bar- 
ton did  not  distinguish  between  the  trade 
and  the  manner  in  which  it  is  conducted. 
It  cannot  properly  I  think  be  said  that  a 
tarade  is  injurious  which  has  been  established 
and  maintained  by  authority  and  is  express  > 
ly  sanctioned  by  1  iw ;  and  it  is,  as  it 
seems  to  me,  especially  absurd  iu  the  Muni- 
cipality to  set  up  such  an  allegation  since 
they  have  erected  a  slaughter-house  and  are 
very  anxious  to  establish  the  business.  But 
one  daughter-house  may  be  well-conducted 
and  another  ^-condueted,  and  it  may  be  a 
very  proper  su^ect  for  Magisterial  enquiry 
and  interference  if  a  elaughrer- house  is  used 
witboilt  due  care  for  cleanliness.  Now,  ttere 
are  special  laws  which  empower  the  Munici- 
^y  to  enforce  eleanliness  ;  but  instead  of 


putting  into  effect  these  proviskiAS  whiok 
invest  them  with  ample  power  for  the 
purpose  of  avoiding  what  is  injurious  to  the 
health  and  oorafort  of  the  community,  they 
have  adopted  the  expedient  of  treating  the 
business  as  a  public  nuisance ;  and  in  this  re- 
spect I  think  that  the  action  of  the  Magistrate 
was  illegal,  and  that  the  proceedings  ought  to 
be  quashed. 

From  a  copy  of  an  order  passed  by  me  in 
a  similar  case  in  January  1870,  I  find  that  I 
expressed  a,  similar  opinion  and  upheld  the 
order  of  the  Deputy  Magistrate  refusing  to 
treat  this  slaughter-house  as  a  nuisance. 

There  seems  to  be  an  undefined  idea  tbat 
an  unlicensed  slaughter-house  may  be  a  nui- 
sance, although  one  carried  on  under  a  license 
cannot  be  so  treated.  But  the  license  does 
not  alter  the  trade.  And  a  general  law  can- 
not be  applied  to  a  case  for  which  special  laws 
provide.  The  Magistrate  treats  the  slaughter- 
house as  a  nuisance,  because  he  has  failed  to 
enforce  the  Slauj^hter-house  Act  of  1866.  It 
has  been  pointed  out  to  me  that  in  the  case  of 
Elliottson  versus  Feelham  to  which  the  Joint 
Magistrate  refers,  and  other  oases,  it  is  laid 
down  that  a  person  coming  to  reside  in  the 
vicinity  of  an  offensive  trade  cannot  set  up 
hb  own  right  to  untainted  air,  if  the  owner 
of  the  trade  has  acquired  a  presumptive  right 
to  carry  it  on ;  see  Gale  on  Easements,  page 
291. 

It  appears  to  me  that  a  considerable  animus 
has  been  shown  by  the  witnesses.  The  Health 
Officer  refers  to  the  slaughter  of  diseased  cat- 
tle as  if  it  afforded  a  reason  for  suppressing 
the  slaughter-house;  and  those  witnesses  who 
confessedly  live  among  gas-works,  piggeries, 
and  public  latrines,  do  not  hesitate  to  ascribe 
every  noxious  odour  to  the  slaughter-house. 
This  animus  is  referrible  to  the  controversy 
which  has  been  carried  on  for  a  considerable 
period  and  to  the  popular  feeling  which  haa 
been  excited  by  paragraphs  in  newspapers 
and  otherwise;  and  in  submitting  this  case 
and  others  to  the  High  Court  I  think  that  it 
will  not  be  irrelevant  if  I  mention  shortly  the 
facts  which  have  come  under  my  cognizance 
in  various  cases  officially  brought  before  me. 

In  1865  the  subject  of  the  slaughter- 
houses attracted  attention,  and  the  Bengal 
Council  passed  Act  VII  of  that  year  **  for  the 
better  regulation  and  supervision  '*  of  them. 
It  was  proposed  that  a  large  and  expensive 
slaughter-house  should  be  built  by  the  Cal- 
cutta Municipality  for  the  use  of  the  Towa 
and  Suburbs ;  and  a  private  arrangement  was 
made  between  the  two  Municipalities  that  the 
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one  in  Calcutta  should  build  the  house,  and 
that  the  one  in  the  Suburbs  should  suppress 
all  otlier  slaughter-houses.  The  building 
was  accordingly  erected,  and  it  is  said  to  be 
very  well  adapted  to  the  intended  purpose. 
The  Suburban  Municipality  therefore  desire  to 
fulfil  their  promise,  but  they  have  met  with 
some  resistance  from  those  who  have  an  im- 
portant pecuniary  interest  in  the  old  slaught- 
er-houses ;  and  the  Calcutta  Municipality  be- 
ing annoyed  at  the  partial  failure  of  the  plan, 
pecuniarily  and  otherwise,  have  complained 
of  breach  of  contract  and  have  urged  the  Com- 
missioners in  the  Suburbs  to  more  strenuous 
efforte. 

The  object  which  these  Commissioners  have 
io  view  is  doubtless  good.  There  cannot  be 
8  slaughter-house  without  oflfal,  blood,  &c., 
and  a  very  fetid  effluvium ;  but  there  is  no- 
thing reaUy  noxious  in  all  this,  if  the  place 
is  properly  cleansed  after  the  slaughtering; 
and  a  masonry  building  with  masonry  drains, 
kept  under  proper  supervision,  affords  the 
best  means  of  securing  this  object.  But  the 
goodness  of  the  object  does  not  justify  a  man 
in  adopting  unjust  means  for  its  attainment. 
The  Legislature,  it  may  be  assumed,  never 
intended  that  the  Municipal  Commissioners 
should  avail  themselves  of  the  legal  power 
entrusted  to  them  to  injure  individuals  for 
the  sake  of  the  public.  It  was  not.  intended 
that  they  should  arbitrarily  suppress  all 
slaughter-houses  in  order  to  force  the  public 
to  resort  to  the  Municipal  slaughter-house ; 
and  they  are  not  justified  in  refusing  licenses 
to  established  slaughter-houses  if  they  are 
properly  conducted.  But  this  is  what  they 
have  endeavoured  to  do.  As  soon  as  the  Act 
was  passed  the  owners  of  slaughter-houses 
were  required  to  go  to  a  considerable  expense 
in  paving  and  draining  them,  and  immediate- 
ly afterwards  they  were  told  that  their  licenses 
would  not  be  renewed.  The  slaughter-houses 
are  very  valuable  property ;  and  to  refuse  the 
owners  a  license  is  to  destroy  the  property. 
It  is  no  cause  for  wonder  that  the  owners 
have  sought  to  evade  the  law  when  they 
found  that  the  Municipal  Commissioners 
would  not  listen  to  reason  or  justice ;  and  it 
is  not  surprising  that  they  do  not  improve  the 
slaughter-houses  during  the  continuance  of 
the  contest  in  which  they  are  endeavouring 
to  obtain  a  license  or  compensation  for  the 
loss  of  the  profits  which  the  Municipality 
desires  to  appropriate.  The  owners  are  will- 
ing to  give  up  their  slaughter-houses  for  a 
fair  compensation,  but  their  proposals  have 
been  entirely  rejected ;  and  the  Commissioners 
and  Magistrates  have  sought  to  enforce  com- 
pliance by  criminal  prosecutions  which  have 


hitherto  failed.  And  now  the  Magistrate 
suddenly  discovers  that  the  slaughtering  cat- 
tle is  a  public  nuisance  injurious  to  the  healUi 
of  the  community,  and  desires  the  total  sup- 
pression of  it  in  four  days.  I  am  also  inform- 
ed that  this  measure  has  been  adopted  while 
a  Committee  appointed  by  Government  is  in- 
vestigating the  whole  subject. 

I  think  that  the  proceediogs  now  before  me 
are  illegal  and  unjust ;  but  I  have  no  power 
to  interfere,  and  I  submit  the  record  to  the 
High  Court  with  the  recommendation  that 
the  order  of  the  Joint  Magistrate  dated  the 
23rd  ultimo  directing  that  the  slaughter-house 
be  closed  in  four  days  should  be  quashed. 

Judgment  of  the  Migh  Court : — 

Norman,  C.  J, — On  the  15th  of  May  Mr. 
Graham,  the  Magistrate  of  the  24-Pergunnahf, 
visited  a  slaughter-house  in  the  possession  of 
Mahomed  All  and  Moonshee  Abbas  Ali  at  Ifar- 
kuldangah.  He  records  that  he  found  the 
place  m  a  most  filthy  condition  ;  that  no  ar- 
rangements appeared  to  exist  for  the  removal 
of  the  offal  and  blood  ;  that  the  stench  was 
abominable  and  the  ground  saturated  with 
blood  and  filth  ;  that  he  was  of  opinion  that 
the  occupation  of  slaughtering  cattle  and 
sheep  carried  on  in  the  slaughter-house  at 
Narkuldangah  was  injurious  to  the  health  and 
comfort  of  the  community,  and  that  it  should 
therefore  be  suppressed.  He  therefore  ordered 
Mahomed  Ali  and  Moonshee  Abbas  Ali  within 
7  days  from  the  receipt  of  his  order  to  suppress 
the  occupation,  or  within  that  time  to  shew 
cause  why  the  said  order  should  not  be  en- 
forced. 

On  the  23rd  of  May,  the  defendants  having 
been  duly  summoned,  SJ^Al^h  Ibrahim  and 
Moonshee  Abbas  Ali  by  their  pleaders  appear- 
ed to  show  cause  why  the  slaughter-house 
should  not  be  suppressed. 

Dr.  Tonnerre  being  examined  as  a  witness 
deposed  that  on  entering  the  premises  he 
found  a  place  about  20  feet  square  made  of 
masonry  with  a  hole  in  the  middle  in  which 
a  gumla  was  sunk.  On  the  masonry  and  in- 
side the  gumla  was  a  large  quantity  of  coagu- 
lated blood  and  dung  mixed  together.  Several 
sheep  and  goats  were  lying  on  the  ground 
with  their  throats  cut.  Near  these  were 
butchers  skinning  other  sheep  and  goats.  Groing 
a  little  eastwards  he  came  to  a  shed  the 
road  to  which  he  describes  as  a  mere  compost 
of  mud,  offal,  blood  and  cowdung.  He  en- 
tered the  shed  and  found  it  full  of  freshly 
slaughtered  cattle.  The  floor  of  the  shed 
was  of  broken    concrete  full  of  holes.    On 
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^th  sidieg. |0£^hQ  concrelta  was  mu^.  Two- 
jmiixdB  of  th^  breadth  of  th@  shed  was  concrete 
Aod  remaining  one- third  piad  consisting;  of 
e€al  und  bloo4.  Down  thB  middle  of  the 
^he4  was  a.d^ain.  In  the  drain  w^  a  quan- 
fiij  oi  stagnant  blood.  Parallel  to  the  shed  was 
^  cutch^  draifi  wbioh  received  the  sewage  of 
•^e  village  south  of  tl;Le  shambles  and  the  blood 
jmdoJPal.  oi^t  of  the  gumta  above  mentioned* 
The  drain  was  exceedinjjly  filthy  and  there , 
were  large  quantities  of  night  soil  in  it.  In  the 
-shed  twenty-eight  carcases  of  cows  were 
suspended.  The  greater  part  of  these  cows 
were  thoroughly  diseased. 

North  of  the  first  shed  was  another  shed 
^ about  the  same  size.     In  it  about  thirty  six 
earcases  of  cattle  were   suspended   more   or 
4ess  diseased.      The  floor  was  tiled  but  in 
bad  repair.     On  the  margin  of  the  shed  on 
each  side   and   under  was   a  mass  of   mud, 
ofM   and  blood.     The    sewage  drain  above- 
mentioned  runs  parallel  to  this  shed. 

Dr.  Tonnerre  says  the  smell  arising  from 

Jhe  whole  premises,  the  sheds,  and  the  drain, 

^  was  the  most  offensive  and  sickening  smell  he 

ever  experienced.      Between  the  canal  and 

the  sheds  there  is  a  large   pond   about  four 

;  ymrda  from   the  sheds.     The  drainage  of  the 

premises  falls  into  this  pond.     The  water  of 

the   pond  was  simply  filthy  sewage  emitting 

a  most  sickening  and  offensive  smell.      On 

'^the  nofth-west  of  the  pond  is  a  place  where 

bloody  offal,  and  cow-dung  are  thrown. 

^ .  ^e  slfaughter-house  is  surrounded  on  all 
aides  by  human  habitations. 

Dr.  Tonnerre  says  I  consider  the  slaughter- 
house, a  most  dangerous  nuisance  to  the 
neighbourhood  and  liable  to  spread  disease. 

'  I  consider  the  slaughter-house  to  have  a 
tendency  to  spread  small  pox  and  cholera 
among  people  who  live  in  its  vicinity. 

Dr.  Tonnerre  on  cross-examination  said 
he  had  known  the  slaughter-house  for  up- 
wards of  ten  years  ;  he  visited  it  ten  years 
ago.  .  It  was  in  a  worse  state  then  than 
it.  is  now. 

J.,   Mr.   Hallan,   a  Veterinary   Surgeon,    the 

.pPri^sident  of   the  Cattle    Plague    Commie- 

sianer,,  described  tha  state  of  the  akughter- 

.^.Ijonse  rand    (be  accumulation    of.  filth  and 

offail. I.  H^  speaks  of  t,he  sickening  stench 

,   and  says  it  is  likely  to  affect  human  life  and 

.  health.    .  Bfe  saw   the  livers  and   lungs   of 

.  diseased  animals^  which  hid  been  slaughtered 

^ and   says,, that,  the.  consumption  of  the  meat 

"^o/ tWese  animals   would    be    dangerous    to 


human  life  ;  that  tte  place  could  not.be  us^d 
as  a  slaughter-house  without  being  injurious  to 
the  health  of  the  neighbourhood,  as  there  wcaje 
no  means  to  keep  the  premises  in  a  clean  state. 
There  was  no  supply  of  cle^n  water  on  the 
premises  and  no  attempt  at  proper  drain- 
age. 

Mr.  James  Blackburn,  the  Engineer  of  the 
Gas  Company,  said  that  he  and  others  Were 
frequently  annoyed  by  most  disgusting  smells 
from  the  slaughter-house;  that  he  had  suffer- 
ed in  health,  -but  could  not  swear  that  the 
smells  from  the  slaughter-house  were  the 
cause  of  it.  The  effect  produced  by  the  smell 
is  a  sickening  sensation  which  is  worst  in 
passing  the  place,  but  he  had  frequently  felt 
it  in  his  own  house  which  is  400  yards  to  ihe 
south  of  the  slaughter-house. 

Jonathan  Hist,  an  Engine-driver,  whoTives 
about  500  yards  from  the  slaughter-house, 
speaks  of  the  sickening  smell  which  had  com- 
pelled him  to  leave  his  food.  He  speaks  of 
having  often  felt  the  sickening  smell  in  the 
train  when  coming  home. 

Shaik  Hadoo,  a  sirdar  of  coolies,  who  lives 
close  to  the  slaughter-house,  says  that  hia 
children  and  wife  are  often  made  ill  by  the 
stink  which  comes  from  the  slaughter-house. 
He  himself  is  sometimes  made  ill.  His  son 
and  brother  died  of  cholera.  Many  of  fiia 
neighbours  are  made  ill.  Hiey  cannot  eat. 
They  vomit. 

On  cross-examination  he  said  that  he  was 
one  of  500  or  600  persons  who  lived  near 
who  complained  of  the  nuisance  about  a  year 
ago ;  but  the  Deputy  Magistrate  at  Sealdah, 
Kumar  Harendra  Krishna,  dismissed  the 
case. 

Kedar  Nath  Ghose,  a  contractor,  lives  about 
300  yards  from  the  shambles,  He  says  an 
awful  stink  comes  from  the  slaughter-house 
after  4  o'clock.  "  Sometimes  myself  and 
**  family  are  sick  from  it.  "We  get  vomiting 
"  sickness,  head-aches  and  fever.  There  is  a 
''great  deal  of  sickness  among  the  people  who 
**  live  near  it.  Many  are  leaving  the  place 
**  altogether."  On  cross-examination  he  said 
he  also  complained  of  the  nuisance  last  year 
with  all  the  inhabitants,  Hindoo  and  Maho- 
medan,  of  the  place. 

Meerun  Ehan,  a  khansamah,  gave  sfmilai 
evidence. 

The  Joint  Magistrate,  Mr.  Barton,  says:— 
*'  The  evidence  of  Drs.  Tonnerre  and  Hallan,  of 
**  Mr.  Blackburn  and  the  others  who  spea^  of 
*^  the  present  state  of  the  slaiighter-house^  is 
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"clear  and  'decisive.  It  shows  beyond  a 
"  doubt  that  the  naisance  is  a  public  one 
"  and  of  a  most  dangerous  character,  highly 
**  iojuriousto  the  health  and  comfort  of  the 
"community."  He  adds: — "I  visited  the 
"  place  last  Saturday  and  the  abominations 
"  of  it  exceeded  every  thing  I  had  seen  in  all 
"  my  life." 

The  Joint  Magistrate  found  the  slaughter- 
house at  Narkuldangah  to  be  injurious  to 
the  health  and  comfort  of  the  community. 

The  defendants  declined  to  apply  for  an 
order  that  a  Jury  Bhouid  be  appointed  to  try 
whether  the  order  was  reasonable  and  proper. 

The  Joint  Magistrate  then  ordered  that  the 
slaughter-house  should  be  closed  on  or  before 
the  27th  of  May. 

The  Judge  of  the  24-Pergunnahs  being  of 
opinion  that  the  Magistrate's  order  was  con- 
trary to  law,  has  referred  the  proceedings 
to  this  Court  under  the  provisions  of  Section 
484  of  the  Code  of  Criminal  Procedure. 

Mr.  Montrion  and  Baboo  Ashootosh  Dhur 
contended  that  the  order  was  illegal  and 
should  be  quashed. 

They  contended  that  this  slaughter-house 
had  been  established  in  1 844  with  the  sanc- 
tion of  Mr.  Mytton,  the  Magistrate  of  the  24- 
Pergunnahs.  It  seems  that  this  order  was 
passed  after  a  careful  enquiry  whether  the 
business  of  a  slaughter-house  could  be  carried 
on  at  the  place  in  question  without  inconve- 
nience to  any  one,  and  that  the  Magistrate 
after  personal  inspection  was  satisfied  with 
the  arrangements  then  made. 

They  referred  to  Act  XXI  of  1857  and  con- 
tended that  Section  45,  which  provided  that 
no  place  which  was  not  used  as  a  slaughter- 
house at  the  time  of  the  passing  of  that  Act 
should  be  so  used  without  a  license  from  the 
Magistrate,  must  be  treated  as  having  impli- 
edly sanctioned  the  continued  use  of  then 
existing  slaughter-house.  They  contended 
that  a  slaughter-house  is  not  in  itself  a  public 
nuisance  and  they  conteuded  that  the  Munici- 
pal Commissioners  under  Section  3  of  Act 
VII  of  1865  of  the  Bengal  Council  ought  to 
have  compelled  the  defendants  to  remedy  the 
defects  in  the  slaughter-house  by  paving  it, 
draining  it,  and  causing  a  proper  supply  of 
water  to  be  provided  ;  that  the  Commissioners 
ought  to  have  proceeded  under  that  Act,  and 
they  could  not  treat  the  trade  itself  as  a 
nuisance  merely  because  it  had  been  carried 
on  without  due  precautions  to  avoid  creating 
annoyance ;  that  the  carrying  on  of  a  trade 


which  had  been  legalized  and  sanctioned  bj 
public  authority  and  carried  on  in  the  same 
place  for  so  many  years  could  not  be  treated 
as  a  nuisance  in  a  neighbourhood  where 
other  offensive  matters,  such  as  public  tatties, 
pigsties,  and  bone  heaps,  which  the  evidenoe 
shews  to  have  existed  in  the  neighbourhood 
of  the  slaughter-house  in  question,  had  long 
been  borne  with ;  and  on  this  point  they 
referred  to  Russell  on  Crimes,  Yolume  I,  page 
319,  3rd  Edition. 

The  Advocate  General  appeared  in  support 
of  the  order  of  the  Magistrate. 

On  reading  through  the  evidenoe  we  think 
that  there  can  be  no  question  that  the  Joint 
Magistrate  was  abundantly  justiEed  in  finding 
that  the  trade  as  carried  on  in  the  slaughter- 
house in  question  was  most  injurious  to  the 
health  and  comfort  of  the  community.  It 
was  no  answer  whatever  to  say  that  the  busi- 
ness was  one  which,  if  proper  precautions  had 
been  taken  by  the  defendants,  might  have 
been  carried  on  without  danger  to  &e  publio 
health. 

The  permission  by  Mr.  Mytton  shews  no 
more  than  that  with  reference  to  the  state  of 
the  locality  at  the  time  when  such  lioense 
was  granted  and  the  arrangements  then  made, 
the  business  could  then  have  been  carried  on 
without  causing  any  nuisance  to  the  persons 
residing  in  the  vicinity. 

As  observed  by  Lord  Tenterden  in  a  case 
somewhat  simile  to  the  present,  Eax  virnt 
Cross,  2  C.  and  P.,  484,  the  license  would  not 
entitle  the  defendant  to  continue  the  business 
one  hour  after  it  became  a  publio  nuisance  to 
the  neighbourhood.  Although  the  Commis- 
sioners had  taken  no  steps  under  Act  VII  of 
1865  against  the  defendants,  the  defendants 
had  ample  warning  to  set  their  house  in  or- 
der by  the  prosecution  instituted  against 
them  by  many  hundreds  of  their  neighbours 
in  the  course  of  last  year. 

We  now  come  to  the  point  adverted  to  by 
the  Judge  in  sending  up  the  case,  viz.^  that 
the  evidence  did  not  shew  that  the  slaughter- 
house is  now  in  a  worse  condition  than  at  any 
time  since  its  establishment ;  but  on  the  con- 
trary, that  some  improvement  has  been  effect- 
ed during  the  last  few  years,  and  that  a  pe^ 
son  coming  to  reside  in  the  vicinity  of  an 
offensive  trade  eannot  set  up  his  own  lig^ 
to  untainted  air  if  the  owner  of  the  trade  hn 
acquired  a  prescriptive  right  to  carry  it  on. 

The  notion  of  the  existence  of  a  speeies  of 
right  to  corrupt  the  air  of  a  particular  locali- 
ty by  the  exercise  of  a  noxious  trade,  provid- 
ed that  at  the  commencement  of  the  naisaoos 
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DO  person  was  in  a  position  to  be  injured  bj 
it,  has  been  exploded.  It  seems  conyenient 
that  we  should  refer  to  two  recent  decisions 
on  the  subject  of  trades  carried  onsoast^  create 
serious  nuisances. 

.  In  the  St  Hdens  Smelting  Oompany  venui 
Tipping,  in  the  House  of  Lords,  85  Law 
Journal,  Queen's  Bench,  p.  67,  extensile 
operations  for  tbe.  smelting  of  oopper  were 
carried  on  in  tbe  neigbbourbood  of  the  plain- 
tiff^s  property.  The  vapours  exhaling  from 
the  works  did  great  injury  to  the  trees 
and  abrubs  on  the  plaintiff's  estate.  It  was 
shewn  that  the  whole  neighbourhood  where 
the  copper  smelting  works  were  carried  on  was 
more<^lessdeTotedto  manufiioturing  purposes, 
and  it  was  argued  that  inasmuch  as  the 
copper  smelting  was  carried  on  in  a  fit  place,  it 
might  be  carried  on  with  impunity.  The 
Jndge  at  Nisi  Prius  bad  told  tbe  Jury  that  if 
a  man  by  the  erection  of  a  limekiln  or  oopper 
works  or  any  works  of  that  deseription  sends 
over  bis  neighbour's  land  that  which  is 
noxious  and  hnrtfiilto  an  extent  which  sensibly 
diminishes  the  value  of  the  property  or  the 
oeniferi  of  existeno^  on  tbe  property,  it  is  an 
aaiionable  injury. 

The  House  of  Lords  considered  this  direc- 
tion substantially  right. 

The  Lord  Chancellor  pointed  out  the  dis- 
tinetion  between  eases  where  tbe  tlung  alleged 
to  be  a  nuisance  is  productive  of  mere  person- 
al disoomfbrt,  and  those  where  Uie  nuisance 
prednces  materiai  injury  to  property.  He 
pointed  out  that  in  the  latter  case  the  sub- 
mission required  firom  persons  living  in  society 
to  that  amount  of  perscmal  discomfort  which 
may  be  iecessary  for  the  legitimate  and  firee 
exereise  of  the  tnide  of  their  neighbours  would 
not  apply  to  ekoumetances  the  immediate  re- 
sult of  which  is  a  sensible  injury  to  the  value 
of  property. 

It  wai^  argued  that  sensible  discomfort  for 
carrving  on  a  necessary  trade  in  a  suitable 
locality  is  not  an  actionable  injury.  Lord 
Westbury  pointed  out  that  the  hiw  as  laid 
down  on  that  subject  unquestionably  does  not 
carrv  with  it  the  consequence  that  a  trade 
might  be  carried  on  so  as  to  cause  injury  and 
destruction  to  neighbouring  property.  The 
case  is  stronger  where  the  nuisance  is  one  not 
merely  injurious  to  property  but  dangerous 
toheidth. 

In  the  Stockport  Waterworks  Company 
wenus  Potter,  which  is  reported  in  7  Hurlstene 
and  Norman,  p.  IdO,  the  nuisance  consisted 
in  the  discharge  into  a  brook  of  dye  stuff 


containing  arsenic,  the  effect  of  which  was- 
that  in  the  reaerv<»r  of  the  Stockport  Water- 
works eleven  miles  below  the  defendant's 
works  arsenic  was  found  in  the  woportion  of 
nearly  5  grains  to  one  pound  weight  of  mud. 
It  was  contended  that  the  defiendant^s  trader 
was  carried  on  in  a  proper  plaee  and  in  a  piro- 
per  manner. 

The  Chief  Baron  in  the  course  of  the  ar- 
gmnent  observed  that  kis  impressMn  was  that 
if  a  person  carries  on  a  noxious  trade  in  a 
particular  place  to  which  the  exigencies  of 
society  cause  a  town  to  extend,  the  assent  of 
the  growing  population  to  the  nuisance  must 
not  be  presum^.  Baron  Martin,  in  giving 
judgmenti  observed  : — "  The  defendanta 
''  carried  on  the  trade  for  their  own  pro- 
'<  fit,  and  the  public  are  benefitted  by  the 
**  carrying  on  of  all  trades,  but  what  answer 
**  is  that  to  persons  whose  water  for  drinking 
''  is  affected  by  arsenic  poured  into  it  by  per* 
«  sons  carrying  on  snob  a  trade  f" 

As  to  the  claim  of  a  prescriptive  right 
alluded  to  by  tbe  learned  Judge,  we  may  ob- 
serve that  no  prescriptive  right  to  maintain 
the  slaughter-house  in  its  present  condition 
was  set  up  before  the  Joint  Magistrate,  nor 
could  any  such  right  have  been  effectually 
asserted; 

Fint — ^Because  it  appears  on  the  evidence 
that  the  slaughter-house  has  exbted  in  its 
present  position  only  for  about  six,  or  at  most 
ten  years ; 

SspomUy^-^TUere  is  no  evidence  thtit  even 
during  the  whole  of  that  time  the  place  was 
used  in  the  same  manner  and  the  stenchea 
emitted  to  the  same  extent  as  at  present; 

Thirdly. — In  our  opinion  it  is  clear  that  no 

length  of  enjoyment 

(a)SeeRex^eryiwH«tn-    ©an  legalise  a  publio 

by,  7  East,  199 ;  Rex  ver9U$     «„:««„^^,^  ,  ;«„5i   • 

CriM,aciiiipbiu,«7,  nuisance/ay  involving 

actual  danger  to  the 

health  of  the  commimity. 

The  Judge  is  wrong  in  supposing  that  it 
was  incumbent  on  the  prosecution  to  show 
that  the  slaughter-house  was  in  a  worse  con- 
dition than  formerly.  The  prosecution  prov- 
ed that  the  slaoghter-house  was  in  such  a 
condition  as  to  make  it  a  nuisance  dangerous 
to  health,  and  if  there  was  or  could  be  any 
justification  for  its  maintenance  in  such  a 
condition  it  was  for  the  defendants  to  ^ow 
that  by  way  of  answer. 

We  are  of  opinion  that  the  order  of  the 
Joint  Magistrate  was  a  legal  and  proper 
order. 
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The  I6th  Jun^  187l/ 

JPreasnt : 

The  HonT)le  F.B.  Kemp  and  F.  A.  Glover, 
Judges. 

Frooedaro—Sontenoe— Repealed  &aw 
—Act  XZZ  of  1857— Act  Z  of  1871. 

Seferenc0  to  the  High  Court  mnd^r  Secioon 
434  of  the  CocU  of  Criminal  Procedure  by 
ihe  Officiating  Magistrate  of  Burdwan. 

Moheah  Nath  ver9us  Hono  Mohun  Gbosal. 

Where  a  prisoner  was  properly  convicted  on  the  evi- 
■denoe  of  illegally  seiaing  cattle,  but  was  sentenced  under 
the  old  law  (Act  III  of  1857)  when  that  Act  had  been 
repealed  by  Act  1  of  1871^  the  High  Court  declined  to 
interfere  with  the  fientenoOf  as  the  latter  Act  was  in 
force  at  the  time  of  the  conviction  and  sentence,  and 
no  injustice  had  been  done. 

Beference.^^Ov  the  1 8th  February  the  Joint 
Idngistrate  of  Cuba  convicted  the  accused 
Hurro  Mohun  Ghoeal  of  illegally  seizing 
certain  cattle,  and  sentenced  him  under  Section 
14  Act  111  of  1857  to  pay  a  fine  of  40'rupees 
and  in  default  one  week's  imprisonment. 
The  fine  was  paid.  As  the  illegal  seizure 
took  place  on  the  6th  February  1871,  and 
Act  III  of  1 857  ceased  to  be  in  force  on 
the  13th  January  1871  in  consequence  of 
the  passing  on  that  date  of  Act  I  of  1871» 
the  above  order  appears  to  me  to  have  been 
contrary  to  law.  Section  24  of  Act  I  of  1871 
re-enacts  the  provisions  of  Section  14  of  Act 
III  of  1857,  and  the  accused  should  have 
been  punished  under  that  Section. 

Judgment  of  the  Eigh  Court  :— 

Ohver,  J. — We  do  not  tiiink  it  necessary 
to  interfere  in  this  matter.  No  doubt  the 
Magistrate  is  right  in  his  finding  that  the 
offence  was  punished  under  ihe  wrong  Act; 
but  as,  at  the  time  the  offence  was  committed, 
Act  I  of  1871,  which  re-enacted  the  old  law, 
was  in  force,  there  has  been  no  injustice 
done,  it  not  having  been  asserted  that  the 
conviction  was  not  justified  by  the  evidence. 


The  Istli  June  1871. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  G,  C  Pmil, 
Judges. 

Bzpo^ure  of  ohildren— SeoHon  317, 
Fenal  Codo* 

Bevision  of  proceedings  in  the  case  of 
Felani  Hariani,  Fh'son^. 

Section  817  of  the  Penal  Oode  was  intended  to  pte- 
vent  the  abandonment  or  desertion  by  a  parent  of  his 
or  her  children  of  tender  years,  in  sscb  a  manner  that 
the  children  not  bemg  able  to  take  care  of  th^raselTes 
may  run  the  risk  of  dying  or  being  injured. 

Paul,  J. — In  this  case  the  ofienoe  deaecibed 
in  Section  317  of  the  Penal  Code  does  not 
appear  to  us  to  have  been  committed  by  the 
prisoner.  It  is  evident  that  the  prisoner  did 
not  expose  or  leave  her  children  in  ang  pkee 
with  the  intention  ot  wholly  abandoning 
them.  It  is  recorded  by  the  Sessions  Jodge^ 
that  **  there  is^  a  decided  presumption  that 
<<  the  prisoner's  husband  did  not  txeat  hor 
«  very  well ;  *'  and  it  would  appear  that  in 
consequence  of  iU-treatmenty  the  prisoner 
ran  away  from  her  hono^e,  leaving  behind  her 
her  two  diildren,  and  her  husband  and 
mother  to  take  care  of  them.  Prisoner's 
conduct  viewed  in  this  Hght  does  not  come 
within  the  operation  of  thei  crime  defined  ia 
Section  317. 

The  real  object  of  Section  317  is  the  pre- 
vention of  abandonment  or  desertion  by  a 
parent  of  his  or  her  childre^d  of  tender  years 
in  such  a  manner  that  children  not  beipg 
able  to  take  care  of  themselveiB,  may  run  the 
risk  of  dying  or  being  injured.  The  Section 
implies  that  children  left  without  any  pro- 
tectidn  are  the  objects  of  its  provision.  In 
the  present  case,  the  children  were  not  only 
not  left  without  protection,  but  left  un- 
der the  care  and  protection  of  their  grand- 
mother and  father.  Under  these  circum- 
stances, it  appears  to  us  that  the  prisoner 
has  been  wrongly  convicted  and  tiiat  sht 
should  be  ^eleas^.  We  order  her  release  ac- 
cordingly. 
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The  17th  June  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges. 

Breach  of  the  Peace— Xiooal  enqalry 
-^Statements  not  on  oath— Section 
318,  Code  of  CrlmlDal  Procednre. 

Ueferenee  totheRigk  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure  hy  the 
Officiating  Magistrate  of  Rungpore. 

The  Governnient 

versw 

Kali  Chundro  Shah,  \si  Party ^  and  Mohima 
Runjun  Roy  Chowdhry,  2nd  Party, 

Baboo  Kashee  Naath  Sein  for  the  1st  Party. 

Baboo  Krishna  Byal  Roy  for  the  2nd  Party. 

A  mere  local  enquiry  and  statements  of  parties  not 
on  oath  are  not  sufficient  data  on  which  a  Magistrate 
can  decide  under  Section  818  of  the  Code  of  Criminal 
Procedure,  what  party  is  in  possession  of  Und  with 
regard  to  which  a  breach  of  the  peace  is  apprehended. 

Paulf  J.' — In  this  reference  two  questions 
have  been  submitted  for  our  consideration  : 
— Ist,  before  a  case  can  be  brought  under 
Section  318,  is  it  necessary  to  adjudicate  upon 
legal  evidence ;  and  2nd,  having  been  so 
brought,  are  the  statements  of  the  parties  and 
mere  local  enquiry,  not  on  oath,  sufficient 
duta  on  which  to  decide  who  is  in  possession 
of  the  disputed  lands  ? 

With  reference  to  the  first  question,  the 
Officiating  Magistrate,  Mr.  Millett,  has  con- 
sidered the  decisions  under  Section  318  of 
the  Crimiuul  Procedure  Code  to  be  ap- 
parently conflicting.  We  think  the  circum- 
stances of  this  case  do  not  admit  of  any 
reference  to  those  decisions  which  are  said  to 
be  conflicting,  because  we  find  that  in  this 
case  a  petition  was  presented  by  Sheikh 
Burra  Mahomed  on  the  1 0th  January  1870  ; 
that  his  evidence  was  then  and  there  taken 
on  solemn  affirmation,  and  he  substantiated 
the  principal  matters  contained  in  his  state- 
ment. This  evidence  plainly  shows  that  a 
dispute  existed  concerning  lands,  &c.,  which 
was  likely  to  create  a  breach  of  the  peace ; 


and  the  order  that  was  made  on  that  occasion 
was  to  the  eflfect  that  in  order  to  prevent  the 
breach  of  the  peace,  two  Inspectors  should 
be  deputed  to  the  spot  to  keep  the  peace. 
All  the  subsequent  proceedings  are  based 
upon  this  preliminary  proceeding.  The  sub- 
sequent proceediugs  consist  of  petitions  and 
other  matters  put  in  by  the  disputing  parties, 
and  they  clearly  confirm  the  view  originally 
taken  by  the  Magistrate  upon  the  evidence 
of  Sheikh  Burra  Mahomed  as  to  the  exist- 
ence of  a  dispute  concerning  lands,  &c  ,  which 
was  likely  to  create  a  breach  of  the  peace. 
Under  these  circumstances,  it  appears  that 
the  Magistrate  was  reasonably  and  rightly 
satisfied  and  that  he  acted  fully  within  the 
provisions  of  Section  118.  In  this  view  of 
the  cuse,  a  consideration  oi  what  is  said  to  be 
a  conflict  between  the  various  decisions  is  not, 
I  think,  called  for ;  and  I  would  suggest  that 
in  making  references  to  this  Court  the  Magis- 
trates should  be  careful  to  glean  the  facts  first, 
and  see  if  any  of  the  admitted  facts  on  being 
carefully  weighed  and  considered  give  rise  to 
any  questions  which  are  mooted  in.  the  deci- 
sions said  to  be  conflicting.  In  this  case,  wo 
consider  that  if  the  Magistrate  had  applied 
his  mind  to  the  particular  facts  of  the  case, 
he  would  have  had  no  difficulty  whatever  in 
putting  the  correct  interpretation  upon  Sec- 
tion 318.  It  often  happens  that  a  confusion 
arises  in  the  mind  upon  readiug  a  number  of 
decisions  without  at  the  same  time  assidu- 
ously considering  the  particular  facts  upon 
which  those  decisions  are  come  to. 

With  reference  to  the  second  question,  it  is 
quite  clear  that  mere  local  enquiry  and  state- 
ments of  parties  not  on  oath  are  not  sufficient 
data  on  which  to  decide  what  party  is  in 
possession  of  land.  We  do  not  And  on  the 
records  of  this  case  any  evidence  of  witnesses 
examined  on  oath  by  the  Magistrate,  and  we 
consider  that  any  statements  that  they  may 
have  made  not  upon  oath  cannot  be  regarded 
as  evidence  and  ought  not  to  be  relied  upon 
as  such.  It  is  admitted  on  both  sides  that 
there  is  no  evidence  of  parties  on  the  record, 
that  the  statements  were  not  taken  on  oath, 
and  that  the  local  enquiry  was  not  conducted 
on  oath.  Under  such  circumstances  the  ques- 
tion involved  in  this  reference  is  too  element- 
ary to  re(]^uire  discussion,  and  it  has  taken  me 
by  surprise  that  an  enquiry  made  on  the  spot 
either  in  the  presence  or  absence  of  the 
parties  and  some  statements  eHoited  from 
persons  not  under  the  sanction  of  an  oath 
should  be  considered  as  any  legal  evidence 
on  which  to  direct  a  party  to  be  kept  in  pos- 
session to  the  exclusion  of  another.  Wlien 
we  consider  that  an  award  under  Section  318 
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gives  a  man  a  strong  hold  upon  land  from 
which  he  cannot  be  dispossessed  until  the 
opposite  party  can  prove  a  superior  title,  it 
cannot  but  be  maintained  that  t^e  proper 
proceeding  must  be  that  the  local  enquiry  ot 
investigation  of  whatever  nature  it  may  con- 
sist of  should  be  Upon  evidence  in  the  legal 
sense  of  the  word.  I  do  not  myself  much 
approve  of  the  term  legal  et^idence  ;  for  all 
that  Courts  of  justice  are  concerned  with  is 
evidence  in  the  legal  sense  of  the  term ;  that 
is,  that  which  is  taken  on  oath.  Oral  evi- 
dence is  the  statement  of  a  witness  on  oath, 
and  unless  it  be  upon  oath  it  cannot  be  any 
evidence  at  all.  Therefore  the  word  "  legal" 
evidence  seems  to  create  some  confusion,  in 
that  it  supposes  that  there  may  be  evidence 
which  is  not  legal.  The  adjudication  in  any 
case  must  be  upon  evidence  properly  so  called. 
The  adjudication  by  the  Magistrate  on  the 
second  question  having  been  made  upon  mat- 
ter which  was  not  properly  in  evidence  is 
manifestly  wrong  and  his  proceedingci  ^ust 
therefore  be  quashed. 

ftayley,  J. — On  the  first  of  the  two  ques- 
tions referred  by  the  Magistrate,  I  think 
there  is  no  doubt  that  6heikh  Burra  Maho- 
med's statement  on  solemn  affirmation  record- 
ed by  the  Joint  Magistrate,  after  the  pre- 
sentation of  bis  petition,  on  its  back  and  fol- 
lowed by  an  order  endorsed  under  the  affirma- 
tion upon  the  Police  to  act  and  for  two  con- 
stables to  keep  the  peace,  fully  satisfied  the 
Joint  Magistrate  as  to  the  likelihood  of  a 
breach  of  the  peace,  and  this  in  such  a  man- 
ner as  to  make  his  proceedings  in  accordance 
with  the  provisions  of  Section  318.  It  fol- 
lows, therefore,  that  a  discussion  of  the  seve- 
ral decisions  referred  to  by  the  Magistrate  is 
now  unnecessary  in  this  case  and  under  the 
above  circumstances. 

As  to  the  second  question,  the  pleader  is 
unable  to  show  us  any  statement  on  oath  or 
solemn  affirmation  of  any  witness  whatever. 
In  fact,  it  seems  clear  that  the  Joint  Magis- 
trate went  to  tiie  village  in  company  with 
his  mohurrir  and  asked  the  inhabitants  their 
views  of  the  rights  and  interests  of  the  con- 
tending parties,  but  did  not  put  their  state- 
ments under  the  sanction  of  an  oath  or 
sblemn  affirmation.  So  these  statements 
under  the  law  are  no  evidence  at  all.  The 
Joint  Magistrate,  no  doubt,  makes  some  refer- 
ence as  to  "  oral"  evidence  in  his  judgment, 
but  as  stated  above  there  is  no  such  evidence 
in  a  legal  sense  on  the  record.  I  concur, 
therefore,  in  the  order  that  the  Joint  Magis- 
trate's proceedings  should  be  quashed  as 
illegal  on  the  second  point  referred. 


The  17th  June  1871. 

Present : 

The  Hon*ble  E.  Jackson  and    Onoooool  Chnn- 
der  Mookerjee,  Judges. 

Frocadare— Witnesses— SeetiooB  227 
aad  228f  Code  of  Crtmlual  Proea- 
dare. 

CommittBd  hy  the  Ufagistrate  and  tried  h/  ike 
Sessions  Judge  of  Tipperah  on  a  ehilrg^  of 
Forgery.  '  '^, 

The  Queen  ^ersm  Rajcoomar  Mookerjee,  Ap- 
pellant, 

Bahoos  Romesh  Chunder  Mitter  and  Doorga 
Mohun  Doss  for  Appellant. 

Where  a  prisoner,  under  Seel  ion  227  Code  of  Crimi- 
nal Procedure,  gives  in  a  list  of  the  witnesses  he 
wishes  to  sum  non,  after  bis  case  has  been  committeri, 
the  Magistrate  is  bound  to  exercise  hi^  discretion  upon 
the  point,  and  to  state  whether  he  will  summon  the 
witnesses  or  not,  and  he  ought  to  stato  his  reasons  for 
not  doing  so.  If  he  thinks  the  witnesses  were  induied 
in  the  list  for  the  purpose  of  delay,  he  should  proceed 
under  Section  228  of  the  Code. 

Jackson^  J, — The  point  which  has  been 
taken  before  us  on  appeal  in  this  case  is  tliat 
the  prisoner's  witnesses  whom  he  cited  on  the 
10th  April  have  never  been  sent  for  or  ex- 
amined. The  Judge  states  that  as  thej  were 
called  only  to  prove  enmity,  he  did  not  think 
it  necessary  to  send  for  them,  inasmuch  as 
there  was  evidence  of  that  enmity  already. 
It  is  insisted  before  us  that  the  defendant  is 
entitled  to  have  these  witnesses  examined  ; 
that  there  is  nothing  upon  the  record  here  to 
show  that  these  witnesses  were  cited  solely  to 
prove  enmity.  It  is  possible  that  they  may 
also  prove  other  facts  in  favor  of  the  prisoner. 
We  think  it  is  most  unsatisfactory  that  the 
prisoner  should  be  convicted  and  sentenced 
without  having  the  opportunity  of  examining 
the  witnesses  whom  he  cited  for  his  defenee. 
Under  Section  227  of  the  Criminal  Procedure 
Code  the  prisoner  is  required  st  once  upon 
the  commitment  to  give  in  orally  or  in  writ- 
ing a  list  of  witnesses  whom  he  may  wi^li 
to  be  summoned  to  give  evidence  on  his 
trial  before  the  Court  of  Session.  At  that 
time  the  vakeels  for  the  prisoner  stated  that 
they  were  not  in  a  position  to  give  in  tbe 
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list  of  their  witnesses  and  asked  for  time  to 
do  80.  Oa  the  29th  March  two  days'  time 
were  allowed.  On  the  10th  April  the  pri- 
soner's vakeels  put  in  their  list  of  witnesses 
before  the  Sessions  Judge.  They  stated  to 
the  Sessions  Jadge  that  they  had  already  pat 
in  this  list  of  witnesses  hefore  the  Magistrate 
and  the  Magistrate  had  returned  the  petition. 
They  stated  that  as  the  2nd  May  was  fixed 
for  ^e  trial  there  was  ample  time  for  sum- 
moning these  witnesses,  therefore  they  asked 
that  they  might  be  summoned.  The  Sessions 
Judge  passed  no  order  upon  the  subject,  but 
stated  that  at  the  trial  necessary  orders  will 
be  passed.  His  proper  order  on  the  petition 
"was  to  require  the  Magistrate  to  have  passed 
orders  upon  it.  The  law  says  that  **  it  shall 
••  be  in  the  discretion  of  the  Magistrate  to 
*'  allow  the  accused  person  to  give  in  any 
**  further  list  of  witnesses  at  a  subsequent 
**  time.  The  Magistrate  shall  receive  the  list 
"  and  summon  the  witnesses  to  appear  before 
*'  the  Court  before  which  the  accused  person 
"  is  to  be  tried." 

It  was  incumbent  upon  the  Magistrate  to 
exercise  his  discretion  upon  the  point.  By 
returning  the  list  and  passing  no  order  upon 
it  he  acted  illegally.  He  was  bound  distinct- 
ly to  state  whether  he  would  summon  the 
witnesses  or  not,  and  he  ought  to  state  his 
reasons  for  not  doing  so.  He  should  consider 
the  reasons  given  by  the  accused  for  the  delay 
in  giving  the  list,  and  whether  they  were 
sufficient  or  not.  One  reason  in  this  case  ap- 
pears to  be  connected  with  the  receipts,  copies 
of  which  he  had  applied  for,  which  were  in 
the  charge  against  him,  and  copies  of  which 
were  not  furnished  to  him  until  the  6th  April. 
He  put  in  his  list  of  witnesses  at  some  time 
between  the  6th  April  and  10th  April.  It 
seems  to  us  that  if  this  is  the  case  there  was 
no  very  great  delay  on  his  part.  But  under 
any  circumstances  it  is  always  most  unsatis- 
factory that  a  person  who  is  charged  with 
any  criminal  offence  should  be  convicted  and 
sentenced  without  hearing  the  evideiice  which 
be  wishes  to  adduce  in  his  own  behalf.  If 
the  Magistrate  was  of  opinion  that  the  wit- 
nesses were  included  in  the  list  for  the  pur- 
pose of  vexation  or  delay  or  of  defeating  the 
ends  of  justice,  the  Magistrate  ought  to  have 
proceeded  under  Section  228. 

We  remand  this  case  for  the  present  to  the 
Sessions  Judge  with  directions  that  he  would 
direct  the  Magistrate  to  send  for  the  defend- 
ant's witnesses,  and  that  he  will  examine 
them  and  return  the  record  to  this  Court 
with  his  opinion  as  to  the  effect  of  their  evi- 
dence. 


The  19th  June  1871. 

JPresmt : 

The  Hon'ble  F.  B.  Kemp  and  F,   A.   Glover, 
Judges, 

Wooktear— Saspenaion  or  diamisaal 
— Prooedare — Cbarflre— Seotiona  19 
and  16  Act  XX  of  1869. 


Golab  Khan,  Mooktear,  Petitioner. 
Mr,  8.  Vertannes  for  the  Petitioner. 

The  prncedare  nnder  Section  16  of  the  Pleadera*  awf 
Mooktears'  Act,  1865,  refers  only  to  cases  of  professionul 
misconduct,  but  the  vrords  ^^any  such  misconduct  as 
aforesaid**  being  connected  with  the  words  "grosalj  im- 
proper conduct  in  the  discharge  oC  bis  professional 
duty." 

A  Mookt«ar  may  be  sospended  or  dismissed  for  any 
reasonable  cause,  the  words  **  for  any  other  reasonable 
cause''  in  Section  l"*  referring  to  cases  of  other  than  pro- 
fessional misconduct 

When  a  Mooktear  is  alleged  to  have  committed 
some  impropriefy  for  which  he  could  not  be  criminally 
prosecuted  nnd  which  does  not  come  under  the  denomi- 
nation of  professional  misconduct,  the  Hiirh  Court  may 
institute  encfuiries  sxto  motu^  and  if  it  thinks  that  any 
reasonable  cau^te  other  than  professional  has  been  estab- 
lished, may  suspend  or  dismiss  the  Mooktear  without 
the  necessity  of  either  written  charge  or  notice,  so  long 
as  the  Mooktear  had  every  facility  for  knowing  what  he 
was  charged  with  and  for  making  his  answer. 

Glover,  J, — Golab  Khan  was  tried  at  the 
Midnapore  Sessions  on  a  charge  of  instiga- 
ting a  very  serious  Da^oity.  He  was  ac- 
quitted (rhe  Judge  differing  from  the  asses- 
sors who  thought  the  accused  guilty)  on 
account  of  an  insufficiency  of  evidence  which 
induced  the  Judge  to  give  him  the  benefit  of 
a  doubt. 

The  Magistrate  considered  that,  although 
acquitted  at  the  Sessions,  Golab  Khan  was  un- 
der the  circumstances  unfit  to  hold  the  posi- 
tion of  Mooktear  and  applied  to  the  Judge 
under  Section  16  of  Act  XX  of  1865  to 
report  the  matter  to  the  High  Court.  The 
Judge,  Mr.  Bainbridge,  (the  same  ofiioer  who 
held  the  Sessions  trial),  sent  up  the  Magis- 
trate's letter  with  an  endorsement  to  the 
effect  that  the  Mooktear  deserved  to  lose  his 
sunnud. 

This  Court,  after  reading  the  proceedings, 
pointed  out  to  the  Judge  that  the  reqnire^ 
ments  of  the  law  had  not  been  complied  with  ;* 
and  the  papers  were  returned  with  directions 
that  a  charge  should  be  properly  drawn  up 
and  a  copy  of  the  same  with  notice  of  the 
day  fixed  for  considering  it    should  be  sent  to 

♦  16  W.  H.,  CivU  Rulings,  p.  171, 
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Golab  Khan.  These  directions  have  been  car- 
ried oat,  and  the  Magistrate  again  recommends 
that  Golab  Khan  be  dismissed  from  his  ofiSce 
of  Mooktear.  The  Officiating  Judge,  Mr. 
Cornell,  has  however  declined  to  support  the 
Magistrate's  proposition,  holding  that  the 
Mooktear  has  been  sentenced  to  dismissal  on 
account  of  an  offence  of  which  he  has  already 
been  acquitted  by  a  competent  Court,  and 
that,  in  any  case,  the  misconduct  contempla- 
ted in  Section  1 6  of  the  Pleaders*  Act  is  pro- 
fessional misconduct  of  which  Golab  Khan  is 
not  even  alleged  to  have  been  guilty. 

After  hearing  counsel  for  the  petitioner,  I 
am  disposed  to  think  that  the  procedure  un- 
der Section  16  of  the  Act  does  refer  only  to 
cases  of  professional  misconduct ;  the  words 
used  ''  any  such  misconduct  as  aforesaid  "  be- 
ing connected  with  the  words  "  grossly  im- 
proper conduct  in  the  discharge  of  his  pro- 
fessional duty  "  used  in  Section  1 5 — and  as 
the  misconduct  which  the  Magistrate  considers 
proved  against  Golab  Khan  is  not  alleged  to 
be  *'  professional''  misconduct,  I  think  that  so 
far  the  Officiating  Sessions  Judge  was  right 

But  I  do  not  concur  in  the  other  part  of 
his  opinion.  It  seems  to  me  that  the  words 
*«  for  any  other  reasonable  cause,"  used  in  the 
last  Clause  of  Section  15  refer  to  cases  of 
other  than  professional  misconduct,  and  that 
if  such  reasonable  cause  is  shown,  a  Mooktear 
may  be  suspended  or  dismissed  notwithstand- 
ing that  he  have  committed  no  act  of  pro- 
fessional misconduct.  If  it  were  not  so,  it  is 
difficult  to  see  with  what  intention  the  Legis- 
lature added  the  words  above  quoted  to  the 
Section. 

Now,  in  the  Dacoity  case,  Golab  Khan  was 
acquitted  against  the  opinions  of  the  assessors. 
The  Judge  himself  did  not  seem  to  have  any 
moral  doubt  of  his  guilt  ;  for  after  detailing 
the  reasons  which  induced  him  to  think  the 
evidence  insufficient,  he  says  **  at  the  same 
time  I  think  the  strongest  suspicion  attaches 
to  him,  and  possibly  simply  as  a  matter  of 
justice,  the  assessors  may  be  right." 

I  was  one  of  the  Judges  who  heard  the 
Dacoity  case  in  appeal  to  the  High  Court,  and 
1  thought  at  the  time  that  the  assessors  were 
right  and  that  there  was  sufficient  evidence 
to  convict  Golab  Khan.  No  doubt  he  was 
acquitted  and  cannot  be  harassed  again  on  the 
same  charge  ;  but  when  the  Law  says  that  a 
Mooktear  may  be  dismissed  by  tiie  High 
Court  for  any  **  reasonable  cause,"  we  may,  I 
think,  look  if  necessary  behind  a  verdict  of 
acquittal,  and  see  if  the  circumstances  under 
wHoh  that  acquittal  was  come  to^  do  not,  ex- 


cept as  regards  a  fresh  trial,  practically  an- 
nul any  such  declaration  of  Golab  Khan's 
innocence  as  a  verdict  of  not  guilty  might 
ordinarily  be  supposed  to  give.  We  ought  to 
treat  his  case,  I  think,  as  a  matter  of  equity 
and  good  conscience,  and  ought  not  to  be 
bound  to  consider  him  a  blameless  man,  quoad 
Section  1 5  Act  XX  of  1 865,  merely  because 
he  has  been  released  under  very  peculiar  m* 
oumstances  from  a  criminal  charge. 

After  carefully  considering  the  evidence 
brought  against  Golab  Xhan  in  the  Dacoity 
case,  I  cannot  agree  in  the  propriety  of  the 
verdict  of  acquittal.  I  think  it  proved  that 
he  did  instigate  the  attack  on  the  Ranee's 
premises,  and  that  is,  I  consider,  a  very  suffi- 
cient and  reasonable  cause  for  his  dismissal 
from  the  office  of  Mooktear. 

I  say  the  evidence  **  in  the  Dacoity  case" 
because,  as  I  have  before  stated,  I  do  not 
think  that  the  question  now  raised  comes  un- 
der Section  16  of  the  Act  at  all,  and  the 
charge  and  notice  up  pear  to  me  to  have  been 
unnecessary.  When  I  joined  in  the  order  di- 
recting the  Magistrate  to  proceed  under  Sec- 
tion 1 6,  I  was  under  the  impression  that  that 
Section  governed  the  matter.  Further  coq- 
sideration  has  made  me  think  differently. 

It  seems  to  me  that  when  a  Mooktear  is  al- 
leged to  have  committed  some  impropriety 
(sliort  of  an  offence  for  which  he  could  be 
prosecuted  criminally  and  if  convicted  dis- 
missed from  office  under  Section  14  of  the 
Act)  which  does  not  come  under  the  denomi- 
nation of  professional  misconduct,  the  High 
Court  may  institute  enquiries  suo  motu  and 
if  it  thinks  that  '*  any  reasonable  cause" 
other  than  professional  has  been  established, 
may  suspend  or  dismiss  the  Mooktear  without 
the  necessity  of  either  written  charge  or  no- 
tice. Of  course,  it  would  take  care  that  the 
Mooktear  had  every  facility  for  knowing 
what  he  was  charged  with  and  for  making  his 
answer,  but  no  formal  charge,  as  under  Sec- 
tion 16,  would  appear  to  me  to  be  necessary. 

In  this  case  Golab  Khan  has  had  every  op- 
portunity. 

Kemp,  J, — I  have  again  read  the  evidence 
in  the  Dacoity  case  against  Golab  Khan.  I 
concur  with  the  assessors  and  think  that  there 
is  evidence  which  clearly  established  that 
Golab  Khan  took  an  active  part  in  instiga- 
ting the  Dacoity  on  the  Eanee's  cutcherry. 
I  am  of  opinion  that  Golab  Khan  is  not  a 
proper  person  to  practise  as  a  Mooktear,  and 
I  concur  with  Mr.  Justice  Glovrr  in  directing 
that  the  name  of  Golab  Khan  bo  struck  off 
the  roll  of  Mooktears. 
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The  2drd  Jtme  1871. 

Present : 

The  Hon*ble  H.   V.   Bayley  and  Dwarka- 
nath  Mitter,  Judges. 

Volloe  Report— BTldenoa—Breaeh  of 
tbe  peace — Section  31S,  Oode  of 
Orlmlnal  Frooednrct 

(Criminal  Motion.) 

Bhudressory  Chowdhranee,  Petitioner^ 

versus 

Ooburdhnn  Hejhee  on  behalf  of  Koy  Pertab 
Chunder  Burrooah,  Opposite  Partg. 

Baboo  Mohines  Mohun    Roy  for  the  Peti- 
tioner. 

Mr,  R.  T.  Allan  and   Bahoo   Tarinee  Eani 
Bhuttaeharjee  for  the  Opposite  Party. 

The  report  of  the  Police  is  not  evidence  and  ought  not 
to  be  accepted  as  sufficient  to  institute  proceedings  un^ 
der  Section  318  of  the  Code  of  Criminal  Procedure* 

Bayley f  J. — ^Wk  think  this  rule  should  be 
Biiade  absolute,  and  the  order  of  the  Bxtra 
Aesistant  Commissioner  set  aside. 

The  contention  between  the  parties  was 
as  to  the  right  of  fishery,  and  the  legal  ques- 
tion raised  before  ns  in  this  reference  is 
whether  the  Extra  Assistant  Commissioner 
had  legal  evidence  to  proceed  upon  under 
Section  318. 

It  is  admitted  that  no  depositions  on  oath 
were  taken,  and  it  is  not  alleged  that  the 
Magistrate  personally  and  with  his  own  eyes 
saw  any  probability  of  a  breach  of  the  peace. 
All  that  was  acted  upon  was  the  report  of 
the  Police. 

In  a  recent  case  decided  by  Mr.  Justice 
Paul  and  myself  on  the  17th  of  this  month,* 
we  stated  on  a  similar  question  that  **  mere 
**  local  enquiry  and  statements  of  parties  not 
*'  on  oath  are  not  sufficient  data  on  which  to 
*'  decide  what  party  is  in  possession  of  land,  " 
and  further  on,  that  *'  any  statements  made 
<<  not  on  oath  cannot  be  regarded  as  evidence 
^'and  ought  not  to  be   relied  upon  as  such.." 

♦  Afdt,  p.  13. 


The  only  exception  to  this  rule,  if  exception 
it  can  properly  be  called,  is  when  a  Magis* 
trate  en  the  spot  and  with  his  own  eyes  Rees 
partieu  armed  for  a  conflict  or  otherwise  in 
such  a  position  as  would  create  a  breach  af 
the  peaG3. 

A  decision  •  of  Mr.  Jostioe  L.  S.  Jack- 
son and  Mr.  Justice  Markby,  dated  the  6th 
April  1869,*  has  been  quoted  to  ns  as  hold- 
ing that  in  some  cases  the  mere  .information 
of  the  Police  may  be  accepted.  There  might 
have  been  peculiar  facts  in  that  case  which 
are  not  in  this.  The  majority  of  decisions 
are  the  other  way.  So  we  follow  them,  and 
the  ordinary  rule  of  law,  m.,  that  statements 
not  upon   oath  are  not  ordinarily  legal  evi- 


It  has,  however,  been  pressed  on  us  that 
the  complainant  himself,  Neel  Chand  Majhee, 
had  requested  by  a  petition  that  the  Magis- 
trate should  proceed  under  Section  318,  but 
on  referring  to  the  petition  and  the  endorse- 
ment upon  it,  it  is  quite  clear  that  all  that 
the  complainant  had  requested  was  with  a 
view  to  the  satisfaction  of  his  own  particular 
claim  and  did  not  specifically  ask  for  an  en- 
quiry and  trial  under  Section  318, 

In  this  view  we  think  that  the  orders  of 
the  Assistant  Extra  Commissioner,  dated  the 
26th  May  1870  and  24th  November  1870, 
must  be  set  aside,  and  this  rule  made  ab- 
solute. 

Miller^  J. — I  am  of  the  same  opinion. 
The  report  of  the  Police  is  no  evidence  what- 
ever, and  the  Extra  Assistant  Commissioner 
ought  not  therefore  to  have  accepted  that 
report  as  sufficient  to  institute  proceedings 
under  Section  318. 


The  1st  Jaly  1871. 

Present : 

The  HoU'ble  F.  B.  Kemp  and  P.  A.  Glover, 
Judges. 

Tbeft—Flne—FanlBbment— Section 
380f  Fenal  Code. 

Ref&reneeto  the  Sigh  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure,  by 
the  Sessions  Judge  of  Cuttack. 

Sheikh  Dnlloo 

versus 

Zainah  Bebee  and  others. 


»  U  W.  R.,  Ow»4,  p.  8Q. 
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On  a  conviction  for  theft  in  a  dwelling  under  Section 
380  of  the  Penal  Code,  fine  cannot  be  substituted  in 
lieu  of  imprisonment,  though  it  may  be  added  to  im- 
prisonment. 

Eeference.^^K  chabgb  of  theft  in  a  dwelling 
house  having  been  brought  against  certain 
women,  residents  of  Gashmir,  {hey  were  tried 
by  the  Magistrate  under  Section  380  of  the 
Penal  Code*  On  the  evidence  the  Magistrate 
found  them  guilty  under  the  above  Section, 
and  sentenced  them  to  pay  a  fine  of  rupees  500 
or  in  default  to  suffer  6  months'  rigorous  im- 
prisonment. 

On  conviction  under  Section  380,  the  pun- 
ishment must  be  imprisonment  of  either 
description,  and  fine  may  he  added ;  but  no 
option  is  given  of  substituting  fine  in  lieu  of 
imprisonment,  and  the  sentence  therefore 
appears  to  me  to  be  an  illegal  one  which 
should  be  quashed. 

I  find  myself  unable  to  deal  with  the  case 
although  it  has  come  before  me  in  appeal,  for 
the  defendants  have  paid  the  fine  and  have 
gone  out  of  the  jurisdiction  of  this  Court. 
There  is  evidence  to  show  that  they  did 
commit  the  theft,  and  I  cannot  therefore  say 
that  the  finding  was  a  wrong  one,  but  the 
sentence  being  illegal  I  am  equally  unable  to 
confirm  it. 

As  the  male  relatives  of  the  appellants 
are  waiting  here  for  the  disposal  of  the  case, 
I  have  at  once  referred  the  matter  for  the 
order  of  the  High  Court  without  calling  for 
any  explanation  firom  the  Magistrate. 

Judgment  of  the  High  Court, 

Kempt  J, — Under  the  circumstances  stated 
by  the  Sessions  Judge,  the  order  of  the  Ma- 
gistrate must  be  set  aside  as  illegal.  The 
fines  must  be  returned  to  the  parties  or  their 
representatives.  The  Magistrate  must  take 
such  steps  as  he  may  deem  proper  for  the 
re-arrest  of  the  accused,  and  for  passing  a 
legal  sentence  under  Section  380  of  the 
Penal  Code. 


The  nth  July  1871. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C.  Paul, 
Judges. 

Frooednre— Complaint— Theft* 

Reference  to  the  High  Court  under  Section 
^M  of  the  Code  of  Criminal  Procedure^  hjf 
the  Sessions  Judge  of  Bhaugulpore. 

Runnoo  Singh  versus  Kali  Chum  Misser  and 
others. 

Evidence  in  support  of  a  complaint  mnst  be  taken 
and  considered  before  a  Magistrate  can  dismiss  the  com- 
plaint. A  mere  plea  by  an  accased  that  the  property* 
of  the  theft  of  which  he  is  charged  is  his  own  property, 
nnsapported  by  proof  or  by  some  circnmstanoes  which 
tend  to  indicate  that  there  is  some  truth  in  the  state- 
ment, is  not  sufficient  to  entitle  him  to  be  sommarily 
discharged. 

Referer.^, — If  this  case  Bunnoo  SiDgb, 
complainant,  complained  against  Kali  Chum 
Misser  and  others  of  plundering  the  crops 
said  to  have  been  gathered  in  his  field  by  the 
complainant  who  loaded  them  on  carts.  The 
complainant  said  that  he  was  a  tenant  of  one 
Ehosalee  Earn,  the  landlord ;  that  he  had 
grown  the  crops  on  obtaining  a  settlement 
^om  the  zemindar's  tuhseeldar,  and  that  the 
land  W818  previously  held  by  Sham  Lai  who 
had  relinquished  it. 

The  principal  defendant,  on  being  examined, 
said  that  the  land  of  which  the  crops  are  said 
to  have  been  carried  away  was  the  jageer  of 
Sham  Das  Gosain  who  had  leased  it  to  him 
and  that  he  had  cultivated  the  cropn.  After 
recording  the  statement  the  Joint  Magistrate 
ordered  an  enquiry  by  the  Police  on  the  4th 
May  1871. 

The  Police  submitted  their  report  to  the 
effect  that  the  crops  belonged  to  complainant 
and  that  they  had  not  been  cultivated  by  the 
principal  accused  party  Kab*  Chum.  The 
Joint  Magistrate  on  the  10th,  without  hear- 
ing any  evidence  in  support  of  the  complain- 
ant,  struck  it  off  with  reference  to  the  ruling 
of  the  Hififh  Court  in  the  case  of  Queen  <?fr«« 
Ram  Chum  Singh,  dated  15th  April  1867. 

It  appears  to  me  that  the  order  of  the 
Joint  Magistrate,  passed  after  recording  the 
statement  of  the  complainant  only,  is  dearij 
erroneous. 
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The  defendant,  by  the  said  complainaot's 
aocount,  alleges  a  right  to  the  crops  taken  by 
him,  and  the  Joint  Magistrate,  on  the  strength 
of  tiie  precedent  quoted  by  him,  refuses  to 
inquire  further  into  the  case.  There  can  be 
no  doubt  that  the  meaning  of  the  said  pre- 
cedent has  been  misunderstood  by  him,  as 
clearly  appears  firom  the  case  of  Nundoo 
Chowdhry,  decided  on  ttie  25th  March  1871. 

Judgment  of  the  High  Court. 

Paul,  J. — Bead  the  letter  of  the  Sessions 
Judge  of  Bhaugulpore,  No.  102S.,  dated  the 
30th  June  last. 

The  High  Court  observe  that  the  view  taken 
by  the  Judge  is  clearly  right,  and  the  dismis- 
sal of  the  complaint  on  the  grounds  stated  by 
the  Joint  Magistrate  must  be  set  aside.  The 
Joint  Magistrate  must  try  the  case  according 
to  the  allegations  of  the  parties  and  form  his 
own  opinion  on  the  case,  unaided  by  any  such 
local  enquiry  by  a  Police  Officer  as  he  in  one 
stage  of  the  case  directed.  The  Police  may 
make  a  map  of  the  locality  if  that  should  be 
deemed  necessary.  If  the  Magistrate  finds  on 
duly  taking  and  considering  the  evidence  to 
be  adduced  by  the  complainant  that  he  has 
made  out  his  statements  which  go  to  shew 
that  the  accused  has  committed  theft,  he 
should  call  upon  the  accused  for  his  defence. 
If  the  accused  should  prove  that  the  allega- 
tions of  the  complainant  are  not  to  .be  relied 
on  and  that  the  crop  was  his,  of  course  he  will 
be  entitled  to  an  acquittal.  If  the  accused 
should  fail  in  doing  so,  but  should  shew  that 
the  ownership  of  the  crops  is  a  matter  of  bond 
fide  dispute  between  himself  and  the  com- 
plainant, he  will  be  entitled  to  be  released. 
The  parties  will  then  be  left  to  settle  their 
disputes  in  a  civil  suit,  as  the  nature  of  the 
case  will  be  altered  from  a  criminal  charge  to 
an  action  for  damages.  A  mere  plea  by  the 
accused  that  the  property  of  the  theft  of  which 
he  is  charged  is  his  own  property,  unsupport- 
ed by  proof  or  by  some  circumstances  which 
tend  to  indicate  that  there  is  some  truth  in 
the  statement,  is  not  sufficient  to  entitle  him 
to  be  summarily  discharged.  If  the  accused 
fails  to  shew  that  the  alleged  stolen  property 
18  his,  but  proves  that  he  in  good  faith  believ- 
ing the  property  belonging  to  the  complainant 
to  be  his,  took  that  property  out  of  the  com- 
plainant's possession,  then  in  such  a  case  the 
dishonest  intention  being  absent,  the  person 
accused  will  not  be  guilty  of  theft, — see  illus- 
tration {p)  in  Section  378  of  the  Penal  Code, 
and  also  Morgan  and  Macpherson's  work, 
pa^  339. 


The  11th  July  1871. 

Present : 

The  Hon'ble  Dwarkanath   Mitter  mi  W. 
Ainslie,  Judges. 

Frooediir6-^-Jiir7-*-Blirl»  Court. 

The  Queen  versus  Button  Dass  and  Doorga 
Dass,  Appellants. 

Committed  hy  the  Magistrate  and  tried  hy  the 
Sessions  Judge  of  Moorsheddhad^  on  a  charge 
of  dishonestly  receiving  stolen  property  with 
guilty  knowledge. 

A  Jaiy  may  be  satisfied  with  a  minimam  of  proof, 
and  it  is  beyond  the  power  of  the  High  Coort  in  such 
cases  to  interfere  with  its  verdict ;  but  when  there  ia 
nothini;  which  can,  if  believed,  amount  to  proof,  the 
case  should  not  be  put  to  the  Jury  at  all,  as  a  verdict  of 
guilty  oannot,  under  such  circumstances,  be  sustained. 

Ainslie,  J. — Thb  prisoners,  Doorga  Dass 
and  Button  Dass,  who  haye  appealed  to  this 
Court,  were  convicted  by  a  Jury  under  Sec- 
tion 411  of  the  Indian  Penal  Code.  The 
former  made  certain  statements  before  the 
Magistrate  which  were  read  as  evidence  for 
the  prosecution.  The  Jury  seem  to  have  placed 
full  reliance  on  these  statements  notwith- 
standing the  remarks  of  the  Sessions  Judge 
suggesting  doubts  in  respect  of  them.  The 
examination  before  the  Magistrate  was  evi- 
dence which  couli  legally  be  used  in  support 
of  the  other  evidence  in  the  case,  and  it  is 
impossible  to  say  that  there  were  no  legal 
grounds  for  the  conviction  of  this  prisoner. 
The  appeal  of  Doorga  Dass  must  be  dismissed. 

As  to  the  second  prisoner,  the  case  is  other- 
wise. There  was  no  evidence  before  the 
Jury  on  which  they  could  legally  convict 
this  man.  The  Judge  would  have  done  well 
to  discharge  him  under  Section  372  of  the 
Criminal  Procedure  Code.  The  fact  that  a 
portion  of  the  stolen  property  was  found 
buried  in  land  belonging  to  the  prisoner,  and 
adjoining  his  house,  8  days  after  the  theft, 
when  it  is  admitted  that  that  land  was  en- 
tirely unenclosed  and  accessible  to  any  one 
who  might  choose  to  resort  to  it  for  conceal- 
ing the  stolen  property,  is  not  evidence  that 
the  prisoner  buried  it  or  knew  of  its  being 
buried.  The  only  other  evidence  is,  that  on 
the  day  after  Eedarnath  Mahta's  house  was 
robbed,  the  prisoner  went  in  a  boat  from 
Saidabad  ghaut,  at  sunrise,  to  Baluchur  with  a 
man  who  had  a  bag  in  his  hand.  These  facts 
may  properly  have  led  to  the  prisoner  being 


Digitized  by 


Google 


20 


Criminal 


THft  w^BicLY  tttepoRTttR.  RuKngs,      [Vol.  iVT. 


suspected,  but  neither  the  one  or  the  other, 
nor  the  two  together,  can  amount  to  legal 
proof.  A  Jury  may  be  satisfied  with  a  mini- 
mum of  proof,  and  it  is  beyond  the  power  of 
this  Court  in  such  cases  to  interfere  with  its 
verdict ;  but  when  there  is  nothiiig  whicb  can, 
if  believed,  amount  to  proof,  the  case  should 
not  be  put  to  the  Jury  at  all,  as  a  verdict  of 
guilty  eaniiot,  under  such  circumstances,  be 
sustained. 

^he  conviction  of  Button  Dass  must  be 
set  aside. 


The  20th  July  1871. 

Present : 

The  Hon'ble  W.  AinsKe  and  0,  C.  Paul, 
Judges. 

Froeednre— Jury — Bvideooe. 

Kevisioii  of  proceedings  in  the  case  of  Huroo 
Shaha,  accused. 

In  a  case  in  which  the  prisoner  was  charged  with 
innitldr  and  he  made  a  confession  that  he  did  strike  the 
deceased  with  a  stick,  the  Sessions  Jadge,  after  conai- 
Aerine  the  evidence,  discredited  the  confession  and  all  the 
evidence  except  that  of  the  Medical  Officer  and 
discharged  the  prisoner,  not  considering  it  necessary 
that  the  case  should  go  before  a  Jury. 

HatD  that  the  Sessions  Judge  had  no  right  to  pro- 
bounce  hit  own  judgment  on  the  credibility  of  the 
evidence  and  to  withdraw  the  consideration  of  the  due 
weight  to  be  given  to  the  evidence  from  the  Jury. 

Ainslie,  /.—This  case  was  called  up  for 
revision  by  order  of  Mr.  Justice  Loch  on  a  re- 
view of  the  Sessions  Statements  of  Moorshe- 
daWforMay  1871. 

JBLuroo  Shaha  was  committed  to  take  his 
trial  on  three  charges — U^,  Murder  of  Mussa- 
mut  Komul ;  2ndy  Culpable  Homicide  by  cans- 
ing  the  death  of  the  said  woman ;  dr^,  that 
he  voluntarily  and  without  grave  and  sudden 
provocation  caused  grievous  hurt  to  Mussa- 
mut  Komul. 

The  accused  on  being  brought  before  the 
Kagistrate  made  the  followirig  statement : — 

"  L^st  Saturday,  at  2  p.  m.,  my  wife  let  a 
goat  loose  which  got  into  a  neighbour's  mul- 
berry field  and  damaged  it :  he  complained 
and  I  forbad  her  to  do  so.  She  paid  no  atten- 
tion to  me.  I  said  why  do  you  not  attend, 
find  Welit  to  strike  her  with  a  bDniboo.    The 


bamboo  deiscetided  on  her  head  and  caused  a 
wound  and  she  died  early  6n  the  foliowiii| 
taorning.  This  stick  in  Court  lA  tbeo^I 
used.  It  is  now  brokon.  but  at  thetiiiiel 
Bttuck  her  with  it,  it  was  nol  hrokm.  Thii 
statement  I  have  made  of  my  oivn  free  wiU." 

The  witness  Oudi^  sister  of  deoeasect,  db- 
posed  that  she  saw  Htiroo  strike  deoea^  oM 
on  the  left  shoulder  with  a  stick  like  the  one 
produced  in  Coiirt,  and  afbiMrwtrds  heard  the 
sound  of  two  other  blows,  but  did  not  see 
thetai  inflicted.  Aft^r  i^e  beating,  h6r  ifilter 
came  and  sat  in  the  verandah  and  dbmplaiaed, 
but  did  not  show  any  marks,  and  as  het  head 
was  covered  witness  saw  no  blood.  In  the 
evening  her  teeth  began  to  clenioli  and  riiid  re- 
mained in  the  same  state  all  mght  and  died 
at  sunrise. 

Chinibas,  son  of  deceased,  also  staled  that 
his  mother  did  not  die  till  morning:  he  did 
not  see  any  assault  nor  any  marks  of  blows  on 
her  person;  he  deposed  that  about  mid- 
night his  mother  went  out  of  the  house  and 
returned  unassisted. 

Wazieer  Shaha,  connected  by  marriage  -wift 
the  accused,  deposed  that  there  was  a  quand 
between  Huroo  and  Komul  about  the  goats : 
the  former  had  the  stick  produced  in  Court  in 
his  hand  and  was  running  after  some  body  or 
something,  witness  did  not  know  what ;  he  did 
not  see  Huroo  strike  his  wife,  but  she  died 
at  sunrise  the  following  day. 

Dr.  White,  the  late  Civil  8ui|;eon  of  Moor- 
shed  abad,  deposed  that  the  deceased  womtn 
had  a  bruised  wound  on  the  top  of  the  skull 
which  was  fractured  to  the  extent  of  5  inches, 
with  great  effusion  of  blood  within  it.  Foar 
ribs  on  eaeh  side  were  also  found  broken;  the 
body  was  otherwise  healthy. 

Dr.  White  stated  that  death  must  have  fol- 
lowed instantaneously  after  the  blow  on  the 
head ;  that  it  was  quite  impossible  that  ^e 
could  have  survived  from  noon  of  one  day  to 
6  a.  m.  of  the  next.  And  he  further  i^ave  it 
as  his  opinion  that  the  injuries  to  the  riU 
must  have  preceded  that  to  the  skull  aed  tb«t 
both  were  inflicted  during  life. 

The  Sessions  Judge  has  acquitted  the  ae- 
cused  under  Section  372  of  the  Frooediot 
Code  without  putting  him  on  his  defeiioe,  et 
the  ground  that  the  medical  evidehee  diovi 
that  the  evidence  of  the  witnesses  as  well  si 
the  admission  of  the  prisoner  are  entitled  i6 
no  credit.  It  is  no  doubt  true  that  the  story 
as  told  by  the  witnesses  is  palpably  Mm  in 
many  particulars — and  when  the  relationship 
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of  the  parties  is  taken  into  account,  it  is  easy 
to  see  that  the  accused  and  the  witnesses  have 
aj^reed  upon  such  an  account  of  the  death  of 
Massamut  Koraul  as  seemed  to  them  best  cal- 
culated (0  reduce  the  offence  committed  ^by 
him  to  one  falling  far  short  of  wilful  murder. 

But  though  the  tale  told  by  the  witnesses 
may  not  be  credible,  and  though  it  is  evident 
that  the  statement  of  the  accused  was  not  a 
complete  and  true  account  of  the  manner  in 
which  Komul  came  by  her  death,  we  think 
the  Judge  had  no  warrant  for  the  course  he 
adopted. 

There  is  the  fact  that  Komul  died  a  violent 
death,  and  there  is  no  possible  room  t3  doubt 
that  she  received  the  injuries  which  caused 
her  death  in  her  own  house.  Huroo  admits 
that  he  struck  her  over  the  head  with  the 
stick  produced  in  Court,  which  we  find  the 
Judge  in  one  plnce  describes  by  the  term 
**  club."  The  medical  testimony  shows  that 
the  injury  to  the  skull  might  have  been  so 
inflicted  and  that  there  had  been  but  one 
below  on  the  head,  and  that  one  a  fatal  one. 
Because  the  prisoner  suppressed  all  mention 
of  the  maltreatment  which  caused  the  injuries 
to  the  ribs  and  because  he  must  have  mis- 
deecribed  what  followed  after  the  blow  on  the 
head,  it  by  no  means  follows  that  the  state- 
ment that  he  did  strike  his  wife  on  the  head 
with  a  club  and  thereby  caused  a  wound  was 
false.  On  the  contrary,  the  Civil  Surgeon's 
testimony  tended  to  prove  that  this  much,  at 
least,  of  his  story  was  true. 

The  fact  of  death  having  been  caused  by 
that  wound  was  sufficiently  established  by 
the  medical  evidence,  and  the  Judge  should 
have  left  the  Jury  to  dispose  of  the  case. 

The  case  was  withdrawn  from  the  Jury  not 
on  the  ground  that  there  was  no  evidence  in 
support  of  the  charge,  but  because  the  Judge 
discredited  the  confession  and  all  the  evidence 
except  Dr.  White's.  The  words  of  the  Judge 
are  as  follow : — 

"  I  therefore  discredit  the  confession  and 
**  all  the  evidence,  except  the  medical,  and 
**  direct  the  prisoner's  discbarge,  not  consi- 
"  dering  it  necessary  that  the  case  should  go 
*'  before  a  Jury." 

Considering  that  the  trial  was  one  by  a 
Jury,  we  hold  that  the  Judge  hud  no  right 
whatever  to  deal  with  the  case  in  the  way  he 
has  done;  namely,  to  pronounce  his  own 
judgment  on  the  credibility  of  the  evidence 
and  to  withdraw  the  consideration  of  the  due 
weight  to  be  given  to   the  evidence    from 


the  Jury,  whose  peculiar  province  it  was  to 
come  to  a  finding  on  the  evidence  after 
they  had  been  duly  assisted  by  the  summing 
up  of  the  Judge.  It  was  not  a  case  in  which 
there  was  no  evidence  and  therefore  no 
ground  for  proceeding  with  the  trial.  A 
grave  error  has  been  committed  by  the  Judge 
in  substituting  his  own  conviction  upon  the 
evidence  for  that  of  the  Jury.  In  fact  a  sub- 
stantial case  which  appears  to  us  to  be  conclu- 
sive of  the  prisoner's  guilt  has  been  impro- 
perly dealt  with.  We  have  sufficiently  adverted 
to  the  strong  points  on  behalf  the  prosecu- 
tion, and  to  the  misconception  of  the  proba- 
tive force  of  the  evidence  by  the  Judge  in 
the  reasoning  he  has  advanced  in  support  of 
the  discharge  of  the  prisoner.  In  conclusion, 
we  regret  to  have  to  add  that  there  has  been 
a  complete  failure  of  justice  in  this  case. 


The  21st  July  1871. 
Present : 

The  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 
Judges, 

Frocedare— Aoonsed  — Bxamlnatlon — 
Svidenoe— Adjournment —  Witness- 
es— Section  202  and  Cbapter  XVf 
Code  of  Criminal  Procedure* 

Revision  of  proceedings  in  the  case  of  Dinoo 
Roy  and  others. 

The  discretion  of  a  Magi8trat<»  under  Section  202,  Code 
of  Criminal  Procedure,  to  ask  quebtions  of  an  accused  is 
entirely  unfettered.  thnuj:h  an  examinntion  uudtr  that 
Section  should  not  be  of  an  inquisitorial  nature,  and  a  Ma- 
gistrate should  inform  the  accused  tliat  lie  is  not  bound 
to  answer.  Answers  to  questions  under  that  Section  are 
admissible  in  evidence,  even  if  the  Ma«;isiiate  has  omit- 
ted to  warn  the  accused  he  need  not  answer. 

In  a  trial  held  under  Chapter  XV  of  the  Criminal 
Procedure  Code  it  is  not  an  irregularity  to  at^ourn  the 
trial  under  Section  269  for  the  purpose  of  allowing  the 
accused  to  secure  the  attendance  of  his  witnesses.  Aa  a 
general  rule,  a  pri<(oner  should  have  his  witnesses  present 
on  the  day  of  trial. 

Aimli^t  J. — The  Joint  Magistrate  of 
Nuddea,  having  convicted  certain  persons  of 
being  members  of  an  unlawful  assembly,  sen- 
tenced them  under  Section  143  of  the  Indian 
Penal  Code. 

On  appeal  to  the  Court  of  Sessions  the 
conviction  and  sentence  were  set  aside  for 
reasons  assigned  in  the  Judge's  decision. 

The  Magistrate  of  the  District  thereupon 
submitted  to  the  Judge  certain  comments  on 
his  decision  with  a  request  that  he  would  for- 
ward them  to  this  Court  for  the  purpose  of 
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having  certain  qnestions  arising  out  of  the 
proceedings  determined.  The  Judge  has 
accordingly  forwarded  the  Magistrate's  com- 
ments with  some  farther  remarks  bj  himself. 

The  points  on  which  a  difference  of  opinion 
between  the  Magistrate  and  Judge  exists  are 
thus  stated  in  para.  3  of  the  Magistrate's 
remarks : — 

The  four  principal  faults  found  with  the 
procedure  are  the  following : — 

l$t, — That  at  an  early  stage  of  Uio  trial 
the  Joint  Magistrate  took  the  accused's  state- 
ments, and  thereby  ascertained  their  defence. 

2nd  — That,  in  questioning  the  accused,  the 
Joint  Magistrate  did  not  confine  himself  to 
special  questions  limited  to  special  portions  of 
tlie  evidence  which  might  have  a  tendency  to 
convict. 

3r<?.— That  afber  the  prosecution  was  con- 
cluded, the  Joint  Magistrate  postponed  the 
case  and  summoned  the  witnesses  for  the  de- 
fence. 

4th, — That  the  accused  had  no  fair  oppor- 
tunity of  making  a  defence. 

"With  reference  to  the  first  two  points  the 
Magistrate  relies  on  Section  202  of  the  Crimi- 
nal Procedure  Code,  which  has  been  made 
applicable  to  trials  under  Chapter  XV  by  Sec- 
tion 262A.  (this  trial  was  under  Chapter  XV). 

The  words  of  that  Section  are — *<  It  shall  be 
<<  in  the  discretion  of  the  Magistrate  from 
''  time  to  time,  at  any  stag$  of  the  enquiry, 
**  to  examine  the  accused  person  and  to  put 
**  ^tuch  questions  to  him  as  he  may  consider 
**  necessary.  It  shall  be  in  the  option  of  the 
**  accused  person  to  answer  such  questions." 

The  terms  of  the  law  admit  of  no  doubt — 
the  discretion  of  the  Magistrate  is  unfettered. 
It  was  pointed  out  in  Circular  Order  No.  1 3 
of  28th  July  1864  that  the  examination  held 
under  this  Section  ought  not  to  be  of  an  inqui- 
sitorial nature,  and  thnt  it  should  be  clearly 
explained  to  the  accused  that  it  is  at  his  option 
to  answer  questions  put  to  him  or  not ;  but  it 
was  ruled  in  the  case  of  the  Queen  vereus 
Nobodeep  Chunder  Gossamee,*that  the  answers 
given  hy  a  prisoner  to  questions  put  under  Sec- 
tion 202  by  a  Magistrate  are  admissible  in  evi- 
denoe,  although  the  Magistrate  may  omit  to 
inform  the  prisoner  what  the  law  is  and  that 
he  is  not  bound  to  answer  the  questions.  It 
is  clear  that  even  if  a  Magistrate  do  not 


•  15  W.  R,  Crimiiua  Rulingt,  p.  71,  foot-nole. 


exercise  his  diecretion  wisely,  still  this  caoBot 
be  said  to  be  an  irregularity  in  his  proceed- 
ings. 

On  the  third  point,  we  think  the  Magistrate 
is  justified  in  contending  that  in  a  trial  held 
under  Chapter  XV  of  the  Criminal  Procedure 
Code  it  is  not  an  irregularity  to  adjovum  the 
trial  under  Section  269  for  the  purpose  of 
allowing  the  accused  to  secure  the  attendance 
of  his  witnesses.  The  Judge  is  doubtless  right 
in  observing  that  the  law  intends  that  as  a 
general  rule  the  prisoner  should  have  hia  wit- 
nesses present  on  the  day  of  trial,  and  in  the 
case  of  Bhekha  Koy  versus  Dhotun  Roy,  X 
Weekly  Reporter,  Criminal  Rulings,  page  36, 
this  Court  held  that  there  were  no  grounds 
for  interference  where  an  adjournment  for  the 
purpose  of  summoning  witnesses  for  the 
defence  was  revised  in  a  trial  held  under 
Chapter  XV,^-bot  we  cannot  say  of  an  ad- 
journment in  any  one  particular  case  that  it  is 
wrong  in  law. 

The  Judge's  remarks  are  extended  to  trials 
under  Chapter  XIV.  Looking  to  the  terms  of 
Section  253  and  the  manner  in  which  an 
accused  person  is  ordinarily  brought  before 
the  Courts  in  trials  under  that  Chapter, 
namely f  by  warrant  and  not  by  summons^  we 
do  not  think  they  properly  apply  to  such 
trials. 

The  fourth  point  as  stated  raises  a  question 
of  fact  in  the  particular  case.  This  reference 
is  not  admissible  as  an  appeal  from  the  judg- 
ment of  the  Sessions  Judge,  but  only  to  deter- 
mine for  futureguidance  doubtful  points  of  law. 
In  the  statement  of  the  first  three  heads  of 
the  reference  the  points  of  law  on  which  the 
Magistrate  desires  our  opinicm  appear  suffi- 
ciently clear  and  we  are  able  to  answer 
them  as  abstract  questions  of  law  without 
going  into  the  merits  of  the  particular  case, 
although  they  are  submitted  in  the  form  of 
grounds  of  appeal  in  the  case — but  it  is 
otherwise  with  this  last  head,  and  we  are 
unable  to  give  answers  when  no  specific  ques- 
tions are  submitted. 
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The  2lBt  July  1871. 
Present : 

The  Hon'ble  E.  Jackson  and  Ono^cool  Chan- 
cier Mookeijee,  Judges. 

Froo«diir6--ObBtmotioii— Jury—  Sec- 
tion 3IO9  Code  of  Orlminal  Froco- 
dure. 

Beferenee  to  the  High  Court  under  Section  434 
of  ihe  Code  of  Criminal  Procedure  hy  the 
Sessions  Judge  of  SglhetJ 

Dino  ISsLih.  Ghuokerbutty  on  behalf  of  Hur 
Soonduree  Chowdhranee, 

versus 
Hur  Gobind  Pal. 

A  Jury  appointed  under  Section  310,  Code  of  Crimi- 
n&l  Procedare,  is  not  legally  constituted  when  the  Magis  - 
trate  appoints  only  the  foreman  of  the  Jury. 

The  award  of  a  Jury  under  that  Section  long  after  the 
expiry  of  the  time  fixed  for  giving  an  award  ia  illegal, 
and  cannot  be  upheld  by  a  Magistrate,  who  should  in 
such  a  case  take  up  the  case  himself  and  decide  it 

Eeference. — On  the  27th  of  February  last 
Diuo  Nath  Chuckerbutty  represented  to  the 
Magistrate  that  Hur  Oobind  Pal  hod  dug  a 
tank  and  heaped  up  some  earth  whereby  two 
roads  were  obstructed.  The  application  is  by 
no  means  very  intelligible,  but  this  is  all  I 
can  make  out  of  it  and  the  Magistrate  was 
requested  to  cause  the  road  (apparently  only 
one)  to  be  opened.  On  the  same  day  the 
Magistrate  ordered  Hur  Oobind  to  open  the 
road  or  show  cause.  Hur  Gobind  appeared 
and  asked  for  a  Jury  under  Section  310,  Code 
of  Criminal  Procedure. 


On  the  22nd  March  the  Magistrate  ap- 
pointed a  Jury  in  this  way— each  party 
nominated  two  persons  and  the  Magistrate 
nominated  the  foreman,  and  time  was  giyen 
for  submission  of  their  report  up  to  April  the 
7th,  and  the  time  was  afterwards,  i,  e.,  on  the 
6th,  extended  to  April  24th. 

On  April  26th  Hur  Gobind  intimated  that 
two  of  the  Jury  were  not  working  and  express- 
ed his  dissatisfaction,  on  which  a  kyfeut  was 
called  for  from  the  Jury. 

On  May  the  5th  a  report  signed  by  the 
foreman  and  the  two  persons  nominated  by 
petitioner  was  filed,  the  date  thereof  being 
April  23rd.  On  May  19th  the  Magistrate,  in 
rather  a  curiously  worded  proceeding,  ordered 
the  award  of  the  Jury  to  be  carried  out. 

On  the  19th  June  Hur  Gobind  applied  to  me 
by  pleader  under  Section  434  pointiog  out — 

1st. — ^That  two  of  the  Jury  not  having  acted, 
there  was  no  Jury. 

2nd. — That  the  Magistrate,  instead  of  nomi- 
natipg  the  foreman  and  two  of  the  Jury,  had 
only  nominated  a  foreman. 

3,.^. — That  the  complainant  has  not  made 
out  his  case. 

This  was  forwarded  to  the  Magistrate 
whose  explanation  is  herewith  submitted. 

It  appears  to  me  that  the  Magistrate's  pro- 
cedure have  not  been  according  to  law. 
Although  the  report  is  dated  April  23rd 
it  was  not  filed  till  5th  of  May,  and  the 
functions  of  the  Jury  ceased  from  the  24th  of 
April,  the  date  fixed  for  the  Bubmission  of  the 
report.  On  23rd  April  Hur  Ciobind  inti- 
mated to  the  five  Jurors  that  he  had  no 
confidence  in  them  and  wished  them  to  cease 
and  return  the  papers.  On  the  back  of  this 
there  is  a  note  which  appear^  to  have  been 
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signed  by  all  five  to  tlie  effect  that  they 
ceased  to  act  as  Jurors.  Two  of  these  names 
appear  to  have  been  scratched  out,  so  that  on 
the  23rd  three  ceased  to  act.  Then  there  is  a 
paper  bearing  the  same  date  (23rd  April) 
signed  by  two  of  the  Jurors  by  which  the 
Magistrate  is  informed  that  they  had  ceased 
to  act.  I  may  observe  that  one  (Brojo  Nath) 
appears  to  have  signed  both  the  papers 
and  subsequently  scratched  his  name  out. 
Dino  Nath  in  his  original  petition  gives 
neither  length  nor  width  of  the  road.  The 
three  Jurors  who  signed  the  report  say  the 
width  is  not  exactly  ascertainable,' but  from 
what  the  witnesses  say  and  the  appearance  of 
the  locality  they  think  a  road  10  or  12  hats 
wide  as  before  should  be  opened. 

Taking  Dino  Nath's  application  and  the 
map  signed  by  three  of  the  Jurors  it  is  ap- 
parent, 4st,  that  there  is  no  knowing  what 
Dino  Nath  wanted;  or  2nd,  what  the  three 
Jurors  have  recommended,  as  what  he  desired. 
In  fact  the  whole  business  appears  to  me  to 
be  illegal,  irregular,  and  unintelligible  &om 
beginning  to  end,  and  I  think  the  Magistrate's 
order  under  Section  310  should  be  set  aside. 

The  whole  of  the  papers  of  the  case  are 
herewith  forwarded* 

Judgment  of  the  High  Court* 

Jachony  «7. — We  think  that  the  Jury  was 
not  legally  constituted,  as  the  Judge  has 
pointed  out,  and  that  its  award,  long  after  ex- 
piry of  the  time  fixed  for  giving  an  award, 
was  invalid,  and  that  it  was  subseqaently  the 
duty  of  the  Magistrate  to  take  up  the  case 
himself,  enquire  into  it,  and  decide  it.  We 
set  aside  his  orders  upholding  the  award  of 
the  Jury. 


The  21st  July  1871. 
Present : 

The  Hon'ble  E.  Jackson  and  Onoocool  Chaa- 
der  Mookerjee,  Judges, 

JarlBdiotion  —  Oivll  Coart  deoroe  ^ 
Breaoh  of  the  Feaoe— Saction  318f 
Code  of  Criminal  Prooednre. 

(Miscellaneous  case.) 

Rai  Mohun  Roy  and  others^  Petitionen^ 

versus 

Mr.  J.  P.  Wise,  Opposite  Party. 

Messrs.  W.  A.  Montriou  and  J.  S.  Jtoch/ort, 
Baboos  Hem  Chunder  Banerjee,  Chunder 
Madhub  Ghose,  Sreenath  Banerjee  and 
Gohind  Chunder  Dass  for  the  Petitionen. 

The  Advocate  General  f  Graham) ^  Mr.  C 
Gregory  and  Baboos  Einlee  Mohun  Dm 
and  K^shee  Eanth  Sein  for  the  Opponte 

Party. 

A  Magistrate  is  tiot  competent  to  interfere  under  Sec- 
tion 818  of  the  Code  of  Criminal  Procedure  with  the 
execution  of  a  decree  of  the  Civil  Court.  When  a  Civil 
Court  decree  has  been  passed  regarding  the  whole  or  any 
portion  of  dispated  land,  it  is  the  Magistrate's  dnty  to 
maintain,  that  decree,  and  he  cannot  again  institate 
Section  818  proceedings  regarding  the  land  covered 
by  it. 

Mookerfee,  J, — I  am  wholly  unable  to  make 
out  why  there  should  be  so  much  difficulty 
in  determining  the  western  boundary  of  the 
lands  decreed  to  the  Roys  by  the  High  Court 
in  1865.  It  appears  that  there  was  an  Act 
lY  proceeding  regarding  this  land  in  1848, 
which  was  decided  in  favor  of  the  predecessors 
of  Mr.  Wise.  The  1st  party  brought  a  ciril 
suit  to  set  aside  the  possessory  order  paasad 
by  the  criminal  authorities  and  obtained  a 
decree  from  the  High  Court  giving  tbm 
possession  of  lands  as  per  boundaries  giyeii 
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in  the  plaint,  which  appear  from  the  plaint 
to  be  the  land  for  which  the  Act  IV  proceed- 
ings were  instituted.  In  execution  of  the 
decree  thus  obtained  the  plaintiffs,  the  Roys, 
obtained  possession  through  the  Nazir  of  the 
Subordinate  Judge  of  Tipperah,  when  the 
Nazir  went  to  the  spot  in  1867  to  give  the 
Roys  possession  of  the  land  decreed  to  them. 
The  other  party,  namely,  Mr.  Wise,  though 
duly  summoned,  did  not  appear  before  that 
officer.  The  Nazir  therefore  gaye  possession 
according  to  the  boundaries  mentioned  in  the 
decree  and  filed  a  receipt  given  by  the  Roys. 
The  judgment-debtor  Wise  objected  to  the 
proceedings  of  the  Nazir  and  alleged,  among 
other  things,  that  the  Nazir  gave  possession 
to  the  Roys  of  more  lands  than  what  they 
were  entitled  to  obtain  in  execution  of  the 
decree  of  the  High  Court.  They  contended 
that  whereas  the  Roys  were  entitled  to  2,092 
beegahs  of  land,  the  Nazir  had  given  them 
possession  of  an  area  of  2,689  beegahs. 

The  Subordinate  Judge  of  Tipperah  however 
disallowed  this  objectiou,  and  held  that  as  poa- 
sesmoa-faad  been  given  according  to  boundaries 
it  does  not  matter  whether  the  area  is  more 
or  less.  There  was  an  appeal  to  the  High 
Court,  but  the  High  Court  upheld  the  order  of 
the  Subordinate  Judge.  In  the  present  case 
the  Roys  contended  that  Mr.  Wise  is  attempt- 
ing to  take  possession  of  a  portion  of  the  land 
decreed  to  them  by  the  Civil  Court,  and 
prayed  that  the  Magistrate  would  be  pleased 
to  maintain  them  in  the  possession  given  to 
them  by  the  officer  of  the  Court  in  execution. 
Mr.  Wise,  on  the  other  hand,  arges  that  the 
lands  in  dispute  are  outside  of  the  decree  and 
belongs  to  his  estate,  and  that  he  has  all 
along  been  and  is  still  in  possession  of  them. 

It  appears  that  the  Magistrate  originally 
instituted  proceedings  under  Section  318  of 
the  Criminal  Procedure  Act,  but  being  unable 
to  determine  which  party  is  in  actual  pos- 
session  passed   no    order   as    to    possession, 


but  took  steps  to  prevent  disturbances* 
The  1st  party  after  an  unsuccessful  ap- 
plication to  this  Court  again  moved  the 
Magistrate  to  determine  the  fact  of  pos- 
session in  their  favor.  Thereupon  the  Ma- 
gistrate again  repaired  to  the  locale,  and 
after  some  inquiry  decided  that  the  Roys 
should  be  maintained  in  possession  of  the 
land  on  the  east  of  a  line  drawn  by  him 
runniug  north  to  south,  while  Mr.  Wise  is  to 
remain  in  possession  of  the  lands  to  the  west 
of  that  line. 

It  does  not  appear  upon  what  evidence  this 
line  was  found  to  be  the  dividing  line  be- 
tween the  properties  of  the  two  contending 
parties.  It  does  not  also  appear  that  any 
of  the  parties  pointed  out  this  line  as  the 
limit  of  their  possession.  It  must,  therefore, 
be  held  that  it  was  arbitrarily  drawn  in  order 
to  prevent  breaches  of  the  peace  likely  to  be 
committed. 

I  think  that  in  this  case  the  Magistrate 
ought  first  to  have  ascertained  whether  this 
disputed  land  was  or  was  not  covered  by  the 
decree  of  the  Civil  Court  and  whether  pos- 
session of  it  had  been  given  to  the  1st  party 
by  the  Nazir  in  execution.  It  appears  that 
the  officer  who  gave  possession  to  the  Roys 
was  at  the  spot ;  he  pointed  out  to  the  Ma- 
gistrate the  land  of  which  he  gave  possession 
to  the  decree-holders.  The  Magistrate  how- 
ever does  not  clearly  state  whether  he  believes 
the  evidence  of  this  officer  or  not.  He  merely 
says  that  possession  was  given  to  the  Roys 
in  the  rainy  season,  and  therefore  it  is 
not  clear  how  far  the  Bheel,  which  was  the 
western  boundary  of  the  lands  decreed,  then 
extended. 

[The  judgment  then  proceeded  to  show  how 
the  Magistrate  could  have  ascertained  the 
position  of  the  lands  in  this  case.] 

The  Magistrate  is  not  competent  to  inter- 
fere under  Section  318  with  the  execution  of 
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a  decree  of  the  Civil  Court,  He  is  bound  to 
maintain  the  party  in  possession  who  has 
obtained  a  decree  from  the  highest  Court 
of  the  country  and  recovered  possession  in 
execution  of  that  decree.  The  point  there- 
fore for  his  decision  was,  in  the  first  instance, 
whether  the  decree  covers  the  land  which  is 
the  subject  of  dispute  in  the  present  case. 
If  he  finds  that  point  in  favor  of  the  Roys 
he  shouh],  under  Section  319,  maintain  them 
in  possession ;  but  if  he  finds  that  the  lands 
are  not  the  lands  decreed  in  1865,  he  should 
try  to  find  out  who  is  in  de  facto  possession 
of  them.  If  the  fact  of  possession  is  not 
clear,  but  extremely  doubtful,  the  course  in- 
dicated by  the  law  may  be  followed,  namely, 
the  subject  of  the  disf)ute  may  be  attached 
until  a  competent  Civil  Court  shall  have 
determined  who  ought  to  be  in  possession. 

Jackson,  J. — The  Magistrate's  order  for  pos- 
session, in  this  case,  seems  to  me  to  be  drawn 
up  in  such  terms  as  almost  to  leave  the  actual 
possession  undetermined.  Though  a  line  has 
subsequently  been  drawn  demarcating  the 
western  boundary  of  the  estate  of  the  Roys, 
still  under  the  order  distinct  possession  of  all 
the  lands  east  of  that  boundary  is  not  given 
to  the  Roys.  The  line  has  been  prepared 
not  with  any  attempt  to  maintain  in  force  the 
decree  of  the  Civil  Court,  but  simply  on  the 
statements  of  the  ryots  as  to  the  party  to 
which  they  are  paying  rents. 

I  think  that  it  is  the  duty  of  the  Magis- 
trate, in  proceedings  taken  under  Section  318, 
when  it  appears  that  a  Civil  Court  decree  has 
been  passed  regarding  the  whole  or  any  por- 
tion of  the  disputed  bnd,  to  maintain  that 
decree.  The  Magistrate's  powers  under  Sec- 
tion 318  relate  to  land  regarding  which  there 
is  a  dispute  which  has  not  been  decided  by  a 
Civil  Court,  and  his  order  for  possession  re- 
mains in  force  ouly  until  some  such  decree  is 
passed,     When  such   decree  has  been   given, 


the  Magistrate  has  no  power  again  to  insti- 
tute Section  318  proceedings  regarding  the 
land  covered  by  it  The  dispute  regarding 
that  land  has  been  finally  determined,  and  it 
is  then  the  Magistrate's  duty  to  treat  the 
decree-holder  in  the  Civil  Court  as  the  owner 
of  that  land  and  give  him  every  protection  in 
the  use  and  enjoyment  of  it.  There  seems  to 
have  been  evidence  before  the  Magistrate  in 
this  case  upon  which  he  could  have  deter- 
mined whether  any  and  what  portion  of  the 
disputed  land  was  covered  by  the  decree,  and 
by  the  execution  proceedings  subsequent  to 
the  decree,  which  must  be  treated  as  in  fact 
carrying  out  that  decree. 

My  learned  colleague  has  pointed  out  how 
the  Magistrate  can  ascertain  what  lands  are 
covered  by  the  decree.  The  Magistrate  dots 
not  allude  to  the  evidence  regarding  the 
boundary  stated  in  the  decree  He  seems  to 
distrust  the  evidence  of  the  Nazi r  who  pei- 
sonally  executed  the  decree,  but  he  states  no 
reason. for  distrusting  it;  and  manifestly  that 
Nazir  must  be  the  best  witness  as  to  where 
the  line  between  the  two  estates  was  laid  down 
by  the  Civil  Court.  If,  after  making  every 
enquiry,  the  Magistrate  cannot  ascertain 
where  that  boundary  line  is,  he  must  act  under 
Section  319.  But  it  does  not  appear  that  auy 
real  attempt  has  been  made  to  ascertain  it. 

There  would  never  be  an  end  to  litigation, 
if  the  Magistrate  will  not  keep  in  force  the 
decision  of  a  Civil  Court  regarding  lands.  U 
has  been  said  before  us  that  the  boundary  line 
which  has  beeu  drawn  in  fact  corresponds 
with  the  boundary  line  of  the  Civil  Court  de- 
cree. Whether  this  is  so  or  not  we  cannot 
tell.  That  line  Las  not  l»een  drawn  as  being 
the  boundary  in  tlie  Civil  Court  decree  and 
execution  proceedings,  but  merely  on  the 
statements  of  the  ryois." 

The  orders  passed  by  the  Mrigistrate  must 
be  sot  aside,  and  he  must  re-d«terniiae  this 
case  after  giving  the  parties  opportunity  to 
addiue  any  further  evidence  they  may  wish. 
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The  24th  July  1871. 
Present : 


The  Hoa'hle  W. 


Ainslie  and  G. 
Judges. 


C.  Paul, 


IPuMlo  Serrant  —  Sapernnmerary 
peon  —  Sllegral  ffratifloatlon  —  Sec- 
tlons  21  an4  161,  Penal  Code. 

Reference  to  the  Sigh  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure  by  the 
Officiating  Magistrate  of  Bachergunge, 

The  Queen  versus  Ramkisto  Doss  and  another. 

An  occasional  or  sapernamerary  peon  appointed  under 
the  orders  of  the  Board  of  Revenue  in  accordance  with 
Section  6  Act  V  of  1863,  B.  C,  and  paid  under  that 
Section  by  fees  whenever  employed,  is  a  public  servant 
under  Clause  9  Section  21  of  the  Penal  Code,  and  as 
such  may  be  tried  of  receiving  an  illegal  gratiticalion 
under  Sectit a  161  of  that  Code. 

Reference, — Ram  Charan  SnroH  is  a  CoUec- 
torate  peadah  and  he  was  deputed  to  keep 
order  in  the  Special  Sub- Registrar's  office  and 
to  pay  in  money  to  the  treasury,  &c. 

On  the  21st  ultimo  Mr.  J.  B.  Pratt,  the 
Special  Sub-Registrar,  saw  him  reoeive  some- 
thing from  one  Ramkisto  Doss,  aod  getting  up 
immediately  he  caught  bold  of  Ram  Charan 
and  found  that  what  he  had  just  received 
was  an  eight  anna  piece.  Mr.  Pratt  thereon 
had  the  man  prosecuted  for  receiving  an 
illegal  gratification,  and  the  case  was  made 
over  for  trial  to  Mr.  Hand. 

That  Officer  however  without  going  fully 
into  the  case  dismissed  it  and  discharged  the 
prisoner  on  the  ground  that  he  was  not  at 
the  time  a  public  servant. 

It  appears  to  me  that  this  view  is  altoge- 
ther erroneous.  The  Deputy  Magistrate's 
argument  is  that  Ram  Charan  was  not  a  pub- 
lic servant  on  the  2 1  st  June  because  he  was 
not  there  in  the  receipt  of  pay.  He  remarks 
that  he  only  gets  pay  when  he  has  processes 
to  serve  and  that  therefore  **  he  will  be  a 
public  servant  only  for  so  long  as  he  may  be 
engaged  in  the  particular  service  to  which  he 
may  be  deputed."  But  1  submit  that  Ram 
Charan  is  remunerated  by  fees  for  the  per- 
formance of  his  duties  and  that  he  therefore 
is  a  public  servant  of  the  ninth  description 
mentioned  in  Section  21  of  the  Indian  Penal 
Code.  Ram  Charan's  real  position  is  as  fol- 
lows : — He  is  what  is  called  an  occasional  or 


supernumerary  peon  atid  is  appointed  under 
the  orders  of  Uie  Board  of  Revenue  and  in 
accordance  with  Section  6  of  Act  V  of  1863, 
B.  C.  That  Section  makes  provision  for  two 
classes  of  peons,  one  to  receive  fixed  salaries 
and  the  other  to  be  remunerated  by  fees,  and 
Ram  Charan  belongs  to  the  latter  class.  He 
is  registered  in  the  book  provided  for  the 
purpose  (Register  M)  and  he  holds  a  chaprass 
or  badge. 

It  therefore  seems  to  me  to  be  an  untenable 
quibble  to  say  that  he  was  not  a  public  servant 
on  the  2 1  st  June  because  he  was  not  drawing 
pay  on  that  day. 

The  receipt  of  pay  is  not  the  test  by  which 
to  know  a  public  servant,  and  it  would,  Ithink, 
be  most  dangerous  to  allow  a  person  in  the 
position  of  Ram  Charan  to  escape  from  any 
punishment  he  may  have'  deserved  by  the 
plea  that  he  was  not  drawing  a  salary  at  the 
time. 

Even  if  it  were  granted  for  a  moment  that 
he  was  not  a  public  servant,  he  was  certainly 
expecting  to  be  one,  for  the  ranks  of  the 
salaried  peons  are  filled  up  from  the  super- 
numeraries, and  Section  IPl  is  therefore  wide 
enough  to  include  his  case. 

It  seems  unnecessary  to  call  for  the  expla- 
nation of  the  lower  Court  as  Mr.  Hand  has 
already  given  the  grounds  of  his  view  of  the 
case  at  full  length. 

I  may  add  that  I  have  referred  the  mutter 
because  an  important  precedent  would  be 
established  if  no  notice  were  taken  of  it,  and 
because  I  have  failed  to  convince  the  Deputy 
Magistrate  that  he  is  in  error. 

Judgment  of  the  Eigh  Court  ;— 

Ainslie,  J.— We  are  of  opinion  that  the 
view  taken  by  the  Magistrate  is  correct.  Sec- 
tion 21,  Clause  9  includes,  among  public  ser- 
vants, "  every  Officer  in  the  service  or  pay 
'*  of  Government  or  remunerated  by  fees  or 
"  commission  for  the  performHuce  of  any 
'*  public  duty."  Mr.  Hand  reads  this  as  if 
the  word  *•  and"  were  substituted  for  the 
first  "  or,"  that  is,  as  if  the  Clause  stood 
"  every  Officer  in  the  service  of  Government 
paid  by  the  Government  or  remunerated  by 
fees  or  commission,''  but  the  words  of  the  law 
are  more  extensive.  Explanation  2  appended 
to  the  said  Section  disposes  of  the  objection 
that  the  employment  of  the  accused  was  in 
contravention  of  a  rule  of  the  Board  of  Reve- 
nue.    As  said  in  the  Commentary  on  the 
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Penal  Code  by  Messrs.  Morgan  and  Maopher- 
Bon  ''  according  to  the  second  explanation 
"  a  person  who  in  fact  discharges  the  duties  of 
''  the  office  which  bring  him  under  some  one 
<*  of  the  descriptions  of  *  public  servant'  is 
**  for  all  the  purposes  of  the  Penal  Code 
"  rightfully  a  public  servant,  whatever  legal 
<'  defect  there  may  be  in  his  right  to  hold  the 
"  office."  The  accused  person  was,  wrongly 
perhaps,  appointed  to  discharge  the  duties 
whicli  should  have  been  entrusted  to  a  paid 
servant  of  the  Government,  but  if  he  (to  use 
the  words  of  the  Commentary  above  quoted) 
*'  being  to  all  appearance  a  public  servant,'' 
(which  unquestionably  he  was)  '^  accepted  a 
**  bribe  or  was  obstructed  in  the  execution  of 
This  duty,  the  penal  provisions  of  the  Code 
''  are  applicable,  and  he  will  be  punished 
<<  in  the  one  case  and  protected  in  the  other, 
'<  notwithstanding  that  there  may  be  legal 
«  defects  in  his  right  to  the  office."  The 
order  for  the  discharge  of  Ram  Charan  Singh 
and  Earokisto  Doss  must  therefore  be  set 
aside  and  the  trial  of  the  charges  against 
them  must  be  proceeded  with. 


The  24th  July  1871. 

Present : 

The  Hon'ble  W.  Ainslie  and  G.  C.  Paul, 
Judges. 

^yoocdnre  ^  Aooused  —  Sabpoenas  — 
Witnesses  for  defence  —  Adjonm- 
ment— Chapters  XZZvXZVfZV,  Code 
of  Criminal  Prooednre. 

(Miscellaneous  case). 

Bholanath  Mookerjee  and  others,  Petitioners. 

Mr.  H.  Cowell  and  Bahoo  Dehender    Chund&r 
Ohose  for  the  Petitioners. 

Held  hv  Ainilie,  J.,  that  in  cases  falling  under  Chap- 
tar  XV  of  the  Code  of  Criminal  Procedure  the  accused 
person  has  no  right  to  a  summons  to  a  witness  after 
the  Magistrate  has  proceeded  under  Section  266  of  the 
Code  to  hear  him  and  such  witnesses  as  he  shall  then 
DTodnce  in  his  defence;  that  in  cases  falling  under 
Chapter  XII,  the  accused  has  no  right  to  a  summons 
except  in  respect  of  persons  named  by  him  in  a  list  to 
bo  given  at  once  on  hearing  the  charge,  or  on  bearing 
and  being  furnished  with  a  copy  or  translation  of  the 
charge  ;  and  that  in  cases  under  Chapter  XIV,  the 
Magistrate  is  bound  to  summon  only  witneaaea  men- 
tiooed  at  the  time  when  the  accused  is  put  on  bis  aefence 
imder  Section  262  or  at  some  time  previous  to  this,  and 
that  it  is  discretionary  with  the  Magistrate  to  summon 
other  witnesses,— the  words  "at  his  discretioo''  in  Sec- 
tion 268  being  read  with  SecUon  254,  and  so  with  Sec- 
tions 189  and  191. 


Per  Paul,  J.,  Contra  ;— When  a  prisoner  is  put  upon 
his  trial  and  applies  to  hare  any  witnaasea  aubpcBOsed, 
the  Magistrate  is,  according  to  the  trne  constmcdoo 
of  Section  258,  bound  to  summon  those  witnesses  thooeh 
he  is  not  obliged  to  adjourn  the  trial,— an  applicatkm 
fV>r  subpoenas  upon  witnesses  being  quite  a  diifaent 
thing  from  an  application  for  an  adjournment. 

Ainslie,  /. — This  is  an  application  under 
Section  404  of  the  Code  of  Criminal  Proce- 
dure on  the  part  of  Bholanath  Mookeijee  oni 
others  who  were  convicted  and  sentenced  by 
the  Assistant  Magistrate  of  Jessore  on  the 
20th  January  under  Section  1 50  of  the  Poial 
Code.  The  conviction  and  sentence  were 
affirmed  by  the  Sessions  Judg^e. 

The  ground  of  the  application  is  that  the 
Magistrate  refused  to  summon  oertatn  wit- 
nesses for  the  defence  named  by  the  petition- 
ers in  a  petition  dated  29th  Pons,  correspond- 
ing to  the  10th  January  1871.  (hi  referring 
to  this  petition  it  appears  that  it  was  present- 
ed on  the  12th  January  1871. 

Witnesses  for  the  prosecution  were  first 
examined  on  the  21st  December,  and  farther 
evidence  was  taken  on  the  28th  a:id  29th  idenu 
On  the  31st,  charges  against  the  accused  were 
drawn  out  as  required  by  Section  250  of  the 
Criminal  Procedure  Code. 

On  Uiot  same  day  the  answer  of  each  of 
the  accused  was  taken  down  in  writiog  and 
in  their  respective  answers  ikej  named  wit- 
nesses for  their  defence.  Hiese  witnesses 
were  summoned  to  appear  on  the  IMt  Janu- 
ary, and  on  that  day  22  were  examined.  At 
the  close  of  their  examination  the  followingor- 
derwas  made:— 

Adjourned  till  to-morrow  to  enable  remab- 
ing  witnesses  or  returns  to  oome  in«*^«)oufed 
in  st^u  ^Mo— Heard  witnesses  discharged- 

At  some  time  in  the  course  of  this  day  the 
petition  above  alluded  to  was  put  in,  as  ap- 
pears from  the  order  endorsal; — ^file  with 
nuthee  12-1-71. 

The  body  of  the  petition  is  an  answer  in 
writing  to  the  charges  preferred.  It  eenclndes 
with  a  prayer  to  the  Magistrate  to  h^d  aa 
enquiry  in  person  on  the  spot  where  the  Sb- 
turbance  occurred  or  to  send  for  certain  per- 
sons named  at  foot  and  desoribed  aa  personi 
of  respectable  character. 

The  question  is  whether  the  Magistrate  was 
bound  by  the  law  to  issue  sumnona  to  t)Me 
persons.  J  am  of  opinion  that  be  waa  act 
bound  to  do  so. 

There  are  three  Chapters  of  the  Crimintl 
Procedure  Code 'whi<^  oentaia  the   roles  for 
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the  iuvestigatioii  by    Magistrate  of  charges  of 
Criminal  offences. 

Offences  are  divided  into  three  clasf^ea 
according  ta  their  grarity,  and  a  particular 
Chapter   Is  devAled  to  each. 

Chanter  XV  treats  of  caws  triable  by  a 
Kagistrat^  in  which  a  summons  on  complaint 
«hall  ordinarily  issue,  and  by  Section  257 
these  are  defined  as  trials  of  offences  punish- 
able with  fine  only  or  with  imprisonment  for 
a  period  not  exceeding  6  months. 

Chapter  XIV  treats  of  cases  triable  by  a 
Magistrate  in  which  a  warrant  on  complaint 
may  issue,  and  Section  248  describes  these  as 
trials  of  off-^nces  triable  by  the  Magistrate  and 
punishable  with  imprisonment  for  a  period  ex- 
ceedincr  six  months — and  Chapter  XII  treats 
of  preliminary  enquiry  by  the  Magistrate  in 
cyses  triable  by  the  Court  of  Session. 

In  the  first  obiss  of  cases,  those  of  the 
least  gravity,  the  ordinary  proceeding  is  to 
issue  a  summons  to  the  accused  person  to 
attend  at  a  certa'n  time  and  place  to  answer 
the  charge  made  against  him  (Section  257). 
Section  260  pro\rides  for  compelling  the  ac- 
cused to  tome  in  if  he  foils  to  attend  on  the 
summons. 

Then  by  Section  265  it  is  provided  that  on 
the  day  fixed  for  the  trial,  on  the  appearance 
of  both  parties,  the  substance  of  the  com- 
plaint shall  be  stated  to  the  accused  person 
and  he  shall  be  asked  if  he  has  any  cause  t3 
show  why  he  should  not  be  convicted.  If 
the  accused  person  do  not  admit  the  truth  of 
the  complaint,  the  Magistrate,  under  Section 
266,  shall  proceed  to  hear  the  complainant 
and  such  witnesses  as  he  may  produce  in  sup- 
port of  his  complaint,  and  also  to  hear  the 
accused  person  and  such  witnesses  as  he  shall 
produce  in  his  defence.  By  a  later  Section 
(269)  it  is  lawful  for  the  Magistrate,  before 
or  during  the  hearing  of  the  complaint,  to 
order  an  adjournment. 

The  only  provision  in  this  Chapter  for  sum- 
moning a  witness  at  the  request  of  the  par- 
ties is  that  contained  in  Section  262,  by  which 
a  Magistrate  is  bound  to  issue  a  summons  to 
any  person  to  appear  and  testify  what  he 
knows  concerning  the  ^natter  of  the  complaint, 
if  it  appears  to  the  Magistrate  that  such 
person  is  likely  to  give  material  evidence  on 
behalf  of  the  complainant  or  of  the  accused 
person  and  that  such  person  will  not  volun- 
tarily attend  at  the  time  and  place  appointed 
for  the  hearing  of  the  co in.pl aint. 


These  words  *'  at  the  time  appointed  for 
the  hearing  of  the  complaint**  show  distinctly 
that  the  law  does  not  contemplate  the  issue 
of  a  summons  to  a  witness  at  the  request  of 
the  parties  as  a  matter  of  right,  e:^cept  when 
the  application  is  made  at  a  time  preceding 
that  at  which  under  Sections  265  and  266  the 
trial  is  ordinarily  commenced  and  completed 
—and  that  even  this  right  is  not  absolute, 
but  is  to  some  extent  limited  by 'the  opening 
words  of  Section  262,  words  of  which  no 
equivalent  is  to  be  found  in  (chapters  XIV 
and  XII.  No  doubt,  a  Magistrate  mar,  tin- 
der Sections  269  and  263.  adjourn  the  heaving 
and  may  summon  any  witneas  whose  evidence 
he  may  consider  essential  to  the  just  decision 
of  the  case,  but  this  is  a  discretionary  pro- 
ceeding which  he  may  adopt  for  his  own  sa- 
tisfaction and  not  one  which  the  law  compels 
him  to  follow  on  the  application  of  either 
party.  The  case  of  Bhikha  Key,  X  Weekly 
Reporter,  Criminal  Rulings,  page  36,  is  in 
accordance  with  this  construction.  It  ia 
there  said  that  Section  252  does  not  ap- 
ply to  proceedings  under  Chapter  XV, 
but  Section  266  does  so;  and  that  'Mho 
^' terms  of  Section  266  read  with  Section 
"  262  apparently  suppose  tliat  the  defendant's 
*'  witnesses  attend  voluntarily  and  accom- 
'*  pany  the  accused." 

These  words  by  themselves  are  not  quite 
clear,  as  they  do  not  specifically  mention 
witnesses  summoned  to  appear,  but  their 
intention  is  evident  when  the  case  is  looked 
into.  The  question  was  whether  a  Magis- 
trate ought  not  to  have  called  upon  the 
accused  to  produce  witnesses  in  support  of 
his  defence,  and  the  officer  who  made  the 
reference  relied  upon  Section  2o2.  The 
answer  was  that,  under  Chapter  XV  a  Magis- 
trate does  not  call  upon  an  accused  person 
to  produce  his  witnesses,  but  hears  them  if 
they  are  in  attendance  and  are  produced. 

In  respect  of  the  last  class  of  cases,  those 
of  the  greatest  gravity  investigated  under 
Chapter  XII,  there  is  a  very  distinct  provi- 
sion contained  in  Section  227.  As  soon  as 
the  charge  on  which  the  accused  person  is 
to  be  tried  has  been  prepared  it  is  to  be  read 
to  him  and  a  copy  or  translation,  if  required, 
is  to  be  furnished  to  him.  **  The  accused 
*'  person  shall  be  required  ia6  once  to  give  in, 
"  orally  or  in  writing,  a  list  of  witnesses 
*'  whom  he  may  wish  to  be  summoned  to 
**  give  evidence  on  his  trial  before  the  Court 
'*  of  Session  or  Supreme  Court.  It  shall  be 
**  in  the  discretion  of  the  Magistrate  to  allow 
**  the  accused  person  to  give  in  any  farther 
**  list  of  W'inesses  at  a  subsequent  time.^'     The 
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prisouer  can  demand  a  summons,    as  of  right,  i 
in  respect  of  any  witness  named  in  his   first  I 
list,    (subject    to   payment   of    expenses    in  j 
certain   oases   provided  for  in   Section  228), 
but  he  cannot  do  so  in  respect  of  any  witness  i 
in  any  subsequent  list.  This  is  expressly  stated  I 
in  Section  375  in  the  following  terms : — Tlie  ! 
accused  person   shall   be  allowed  to  examine 
any   witness  not   previously   named  by  him, 
if   such   witness  be  in   attendance,   but  he 
ihall  not  he  entitled  of   right   to   have    any 
other  witness  summoned  than  the   witnesses 
named  in  the  list  delivered  to  the   Magistrate 
by  whom  he    was   committed   or  held  to  bail 
for  trial,    except  as  provided  in    Section    246 
of  this  Act,  i.  e.,   when   a  charge  has  been 
amended  or  altered  and    proceeding  immedi- 
tttely  is  likely  to  prejudice  the  accused. 

Thus  it  appears,  that  in  the  lowest  class 
of  cases  an  accused  person  has  no  right  to 
a  summons  at  all  after  the  Magistrate  lias 
proceeded  under  Section  266  to  hear  him  and 
such  witnesses  as  he  shall  tJien  produce  in 
his  defence,  and  that  in  the  highest  class  of 
oases,  those  that  are  beyond  the  jurisdiction 
of  the  Magistrate  and  in  which  the  form  of 
proceedinaj  by  commitment  to  another  Court 
of  necessity  entails  an  adjournment,  the 
accused  has  no  right  to  a  summons  except  in 
respect  of  persons  named  liy  him  in  a  list  to 
be  given  at  once  on  hearing  the  charge,  or 
on  hearing  and  being  furnished  with  a  copy 
or  translation  of  the  charge,  as  the  ease  may 
be. 

But  it  i««  contended  that  in  the  intermediate 
class  of  C!i««es  triable  by  a  Magistrate  under 
Chapter  XIV,  the  accused  is  entitled  to  sum- 
mons to  a  witness  tta  of  right,  whenever  and 
as  often  as  he  demands  it,  u|.  to  the  moment 
when  the  trial  closes  by  judgment  and  sen- 
tenee. 

I  find  this  Chapter  standing  between  the 
other  two  above  referred  to,  and  the  provi- 
sions for  the  investigation  of  offences  classified 
according  to  their  heinousness,  following  e«ch 
other  in  regular  series  from  thope  which  ap- 
ply to  the  gravest  offence,'  such  as  mnrder 
punishable  with  death,  down  to  those  which 
apply  to  the  most  trifling  misdemeanour,  such 
as  miacondnct  in  public  by  a  drunken  person 
pnnishable  under  Section  510  of  the  Penal 
Cofle  with  simple  imprisonment  for  a  term 
nor  exceeding  24  hours,  or  with  fine  rot  ex- 
ceediirj  rupees  10  '>r  with  both;  and  I  think 
I  am  entitled,  or  I  would  rather  say  bound, 
to  look  to  the  form  of  the  entire  Code,  and 
in  any  case  of  doubt  to  interpret  one  part  by 
.  tho  others,  so  as  to  ^tpply  a  cou»tructiuu  of  the 


doubtful  point  not  imronsistent  with  the  ex- 
press provisions  on  similar  points  contained 
in  other  portions  of  the  Code.  And  if  I  do 
so,  I  cannot  but  say  that  it  is  inconsistent 
that  a  man  tried  by  a  Magistrate  for  tlieli 
under  Section  379  of  the  Indian  Penal  Code 
and  liable  to  be  sentenced  by  such  Magistrate 
to  a  term  of  imprisonment  not  exceeding 
2  years,  should  have  greater  privileges,  in 
respect  of  his  defence,  than  a  man  sent  to 
he  tried  by  the  Court  of  Sessions  on  a  charge 
of  murder  and  liable  to  capital  punishment. 
1  see  that  a  man  charged  with  theft  under 
Section  379  may  be  punished  by  a  Magistrate 
with  a  term  of  imprisonment  extending  from 
1  day  to  2  years  or  that  he  may  be  cummiitcd 
to  tlie  Sessions  and  sentenced  by  the  Sesstous 
Judge  to  a  term  of  3  years  impnMxament.  If 
the  Magistrate  thinks  that  a  person  accused 
of  theft  ought  to  rtc  ive  greater  punishnient 
than  he  is  competent  to  infiict,  and  9in*h 
bim  to  the  Sessions  Court,  be  will  be  de- 
prived of  a  right  which  he  would  have  ia  u 
trial  by  tbe  Magistrate  for  an  offence  of 
precisely  the  same  character,  only  differing 
in  degree,  for  which  the  Magistrate  consider:* 
a  sentence  of  6  weeks  imprisonment  ample, 
if  the  rule  contended  for  is  adopted. 

To  my  mind,  it  is  simply  impossible  that 
this  can  have  been  the  intention  of  the 
Legislature,  and  therefore,  unless  I  find  that 
I  am  strictly  tied  down  by  the  words  of  the 
Law  to  the  construction  contended  for,  1 
must  held  it  to  be  an  unsound  coiistinctiun. 

Now  it  appears  to  me  that  there  is  nothing 

in  the  Law  which   compels  me  to  adopt  thid 

construetion.       The    provisions    of    Cb;ipter 

XIV  are  as   follows  : — By  Section    250  it  is 

provided    that    when   the  evidence    of    ihe 

complainant   and   of    the    witnesses   for  the 

prosecution,    and    such    examination   of  tl.e 

!  accused   ptrsonasthe    Magistrate   shall   con- 

I  sider  necessary  have  been  taken,    the   Magis- 

trate,  if  he    tind    that    no    otfi-nce    has   befn 

I  proved    against    the    accused    perxou,    stiall 

I  discharge  him.     If  tlie  Magistrate    litid  that 

an  offence  is  apparently   proved   against  the 

accused  person         *         *   he  Hhali   prepare 

in  writing  a   charge.     By   Section    251   ii'» 

enacted  that  the  charge  shall    be  then  read  to 

the   accused   person   and   he  ehuU  be  asked 

whether  he  is  guilty  or  has  any  defence  to 

maRe.     Section  252  runs  as  follows  : — 

If  the  accused  person  have  any  defence  t© 
make  to  the  charge,  he  shall  be  called  upon  to 
enter  upon  the  same  and  to  produce  his  wit- 
nesses if  in  attei:di»n<e,  and  shall  be  allowfl 
to  recall  and  cro-s-cxumine  the  witnes^itsiw 
the  prosecution. 
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Th^n  comes  Section  253  as  follows : — 

The  Magistrate  shall  snmmoii  any  witness 
and  examine  any  evidence  that  may  he  offered 
in  hehalf  of  the  accused  person  to  answer  or 
disproye  the  evidence  against  him,  and  may, 
at  his  discretion,  adjourn  the  trial  from  time 
to  time,  as  may  he  necessary. 

As  I  read  these  provisions,  they  prescribe 
that  as  soon  as  the  charge  is  prepared  the 
accnsed  shall  be  called  upon  to  plead  to  it. 
If  he  plead  not  guilty,  he  shall  be  called  upon 
to  state  any  thing  that  he  may  have  to  say  in 
answer  to  the  charge  and  If  his  witnesses  are 
in  attendance  to  bring  them  at  once  before  the 
Court. 

If  he  shall  have  any  witnesses  to  call  who 
do  not  attend  voluntarily  he  shall  be  entitled 
to  a  summons,  whether  he  apply  for  such 
summons  at  the  time  he  is  called  on  to  make 
his  defence  or  previously ;  and  the  Magistrate 
may,  if  necessary,  adjourn  the  case  for  the 
production  of  the  accused  person's  witnesses 
— and  if  the  witnesses  are  then  named  for  the 
first  time  the  adjournment  under  the  first  part 
of  the  2d3rd  Section  becomes  imperative. 
The  use  of  the  words  *•  shall"  and  **  may*' 
in  Section  253  appears  to  me  susceptible  of  a 
dear  explanation.  On  looking  to  Section  252, 
it  will  be  seen  that  it  is  assumed  that  the 
accused  may  possibly  have  his  witnesses  ready 
at  the  time  he  is  called  on  to  enter  on  his 
defence.  They  may  either  have  come  volun- 
tarily or  they  may  have  been  brought  in  by 
summons,  but  it  maybe  thatsummonses  to  the 
witnesses  have  been  duly  issued  and  that 
they  have  failed  to  attend  and  have  possibly 
become  liable  to  be  brought  in  under  warrant 
under  Section  191  or  to  be  otherwise  pro- 
ceeded against  under  Section  189 — but  the 
proceedings  under  these  Sections  are  not  mat- 
ters of  course,  but  dependent  on  the  discretion 
of  the  Magistrate,  to  be  exercised  under  the 
circumstances  specified  in  those  Sections — see 
case  of  Abdoor  Ruhman,  VII  W.  R.,  Criminal, 
p.  37  (misprinted  55) — and  therefore  it  is 
not  said  that  the  Magistrate  shall,  but  that  he 
may  adjourn  the  trial  for  the  attendance  of 
the  witnesses ;  because  in  this  case  he  will 
at  an  earlier  sta^e  have  done  what  was  ob- 
ligatory, and  will,  at  the  time  of  taking  the 
defence,  have  discretion  as  to  taking  further 
steps.  I  read  the  words  **  at  his  discretion" 
in  Section  253  with  the  following  Section, 
Section  254,  and  so  with  Sections  189  and 
191. 

I  hold  that  the  words  **  shall  summon  any 
witnesses  that  may  be  offered"  are  to  be  taken 
$B  used  in  reHereace  to  the  time  when  the  ac- 


cused is  put  on  his  defence  under  Section  252 
or  to  some  time  previous  to  this.  It  appears 
to  me  that  the  course  of  procedure  laid  down 
above  is  strictly  in  accordance  with  the  words 
of  the  law  and  is  the  only  reasonable  con« 
'struction  they  admit  of.  If  it  is  said  that  the 
words  *'  shall  summon"  in  Section  253  have 
no  reference  to  that  particular  time,  but  apply 
equally  to  witnesses  offered  at  any  subsequent 
time,  I  cannot  reconcile  them  with  the  words 
*'  may  at  his  discretion  adjourn."  1  cannot 
conceive  that  the  Legislature  ii^tended  that  a 
Magistrate  should  be  bound  to  issue  a  sam« 
menu,  but  that  he  should  not  be  bound  to  give 
it  a  chance  of  being  operative — ^that  whUe  his 
clerk  was  drawing  up  the  siimmoas,  hei  re- 
fusing an  adjournment,  might  be  passing  sen* 
tenee  on  the  aecuse d.  But  if  it  is  said  that  X 
myself  hohl  that  the  word  **  may"  is  to  be 
taken  under  certain  circomstances  as  if  it  were 
**  ^all*'  and  that  my  argument  is  therefore 
inconsistent.  My  answer  is  that  this  253rd 
Section  is  to  be  read  with  the  preceding  and 
following  Sections  and  is  not  to  be  detached 
from  the  context  :  and  that  if  we  so  read  il 
there  is  no  doubt  or  ambiguity,  but  that  it  is 
quite  clear  when  the  obligation  ends  and 
when  the  discretion  begins.  The  issue  of 
summons  in  the  first  instance,  if  applied  for^ 
is  obligatory  and  therefore  the  discretionary 
power  of  adjourning  or  refusing  adjournment 
does  not  come  into  play.  Any  adjournment 
beyond  the  day  fixed  by  the  summons  issued 
on  the  taking  of  the  defence  under  Section 
252  is  discretionary,  and  therefore  the  issue  of 
any  further  summons  to  witnesses  not  named 
at  the  time  the  defence  is  entered  on  is  not 
obligatory. 

In  the  coarse  of  argument  another  ground 
has  been  put  forward  which  is  not  taken  in 
the  petitiim  on  which  this  case  was  called  up 
for  revision.  I  do  not  consider  myself  in  any 
way  bound  to  admit  this  in  the  special  ciise, 
but  I  proceed  to  notice  it  rather  that  it  may 
not  be  supposed  that  I  dissent  from  the  arga- 
ment  than  because  it  is  material  in  this  case. 
It  has  been  said  that  even  if  a  Mugitttrate  be 
not  strictly  bound  by  the  law  to  issue  sum'> 
mons  after  summons  to  every  fresh  batch  of 
witnesses  named  by  an  accused  person  at  any 
time  up  to  final  judgment  and  sentence,  yet 
he  would  not  be  exercising  a  sound  dis^.retion 
in  refusing  to  do  so — that  the  discretion  al- 
lowed to  him  by  law  is  to  be  exercised  reason- 
ably and  not  capriciously,  and  that  such  a  re- 
fusal being  unreasonable  we  should  be  justi- 
fied iu  intertering. 

I  understand  that  it  was  distinctly  admitted 
^ut  such  fkesh  summons  must  be  retunudilflr 
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on  the  day  to  wliich  the  trial  may,  at  the  date 
of  its  issue,  stand  adjourned,  and  that  it  was 
not  pretended  that  the  Court  would  he  in  any 
way  hound  to  defer  the  conclusion  of  the 
trial  in  consequence  of  its  issue.  The  prac- 
tice of  the  Civil  Courts  was  referred  to. 
There  is  a  distinction  hetween  the  mode  of 
issuing  processes  in  the  Civil  and  Criminal 
Courts.  The  former  are  issued  at  the  expense 
of  the  parties ;  the  latter,  except  in  the  case 
noted  in  Section  228  of  the  Criminal  Proce- 
dure Code,  are  not  at  their  expense.  I  do  not 
refer  to  this  as  heing  of  any  great  importance, 
still  I  think  that  under  certain  circumstances 
analogous  to  those  stated  in  Section  228  it 
might  he  an  element  in  a  question  whether  a 
Magistrate  had  properly  exercised  his  discre- 
tion. As  h  general  rule,  I  quite  concur  in 
what  has  heen  said,  namely,  that  an  accused 
person  should  not  he  refused  a  suhsequent 
summons  to  a  witness  to  appear  on  the  day  to 
which  the  trial  may  stand  adjourned,  applied 
for  on  the  chance  of  his  heing  able  to  derive 
benefit  from  it,  he  thereby  acquiring  no  right 
to  an  adjournment. 

But  in  the  present  instance  the  petitioners 
can  derive  no  advantage  from  this  rule. 
Their  defence  was  taken  on  the  3ut  De- 
cember and  they  then  gave  in  lists  of  their 
witnesses.  These  witnesses  were  summoned 
on  the  12th  January,  and  on  that  day  the 
Magistrate  proceeded  to  hear  those  who 
had  attended,  22  in  number.  He  then  ad- 
journed the  case  to  the  next  day  to  give 
time  to  other  witnesses  to  appear,  and 
for  the  receipt  of  returns  to  some  of  the 
processes  which  had  not  on  the  1 2th  come  to 
hand.  As  a  matter  of  fact  the  other  witnesses 
did  not  appear  till  the  1 8th  and  were  then 
examined  and  judgment  was  delivered  on  the 
1 9th|  but  at  the  time  when  the  petition  of  29th 
Pons  was  put  before  the  Magistrate,  namely, 
.on  the  12th,  the  case  stood  adjourned  only  till 
the  following  day  ;  if  indeed,  the  petition  was 
not  put  in  before  the  adjournment.  The 
prayer  of  that  petition  was  not  merely  to  get 
a  summons  on  the  chance  of  being  able  to 
bring  the  witnesses  named  into  Court  before 
the  case  closed.  The  object  was  clearly  to 
get  an  adjournment  and  to  have  a  fresh  en- 
quiry started  either  by  the  Magistrate  pro- 
ceeding to  the  scene  of  the  o£Eence  or  by  his 
calling  for  and  examining  a  number  of  per- 
sons described  as  respectable  and  independent 
persons.  That  it  was  so  understood  by  the 
parties  themselves  is  quite  clear  from  their 
not  taking  the  point  now  raised  in  their  ap- 
peal to  the  Judge  or  in  their  petition  to  this 
Court.    I  cannot  say  that  the  Magistrate  was 


wrong  in  refusing  to  exercise  his  discretioa  bj 
summoning  the  witnesses  on  the  chance  of 
their  being  able  to  come  in  without  an  ad-  • 
joumment,  when  neither  he  nor  the  petitioners 
believed  that  he  was  asked  to  exercise  such 
discretion.  L#ooking  to  the  terms  of  the  peti- 
tion and  the  state  of  the  proceedings  when  it 
was  presented  I  have  no  doubt  that  what  was 
asked  fur  was  a  re-opening  of  the  whole  case, 
and  that  only.  Therefore  I  think  the  ground 
now  taken  is  not  admissible  and  that  there  , 
was  no  error  in  law  warranting  our  ioterfi^- 
ence.     I  therefore  dismiss  this  application. 

Paul^  J, — In  this  case  Mr.  Cowell,  on  be- 
half of  the  prisoners  who  have  been  convicted, 
applied  for  the  interference  of  this  Court  in 
the  matter  of  their  conviction,  on  the  ground 
that  certain  witnesses  whom  these  prisoners 
desired  to  call,  and  for  that  purpose  prayed 
that  subpoenas  should  be  issued,  were  not  sub- 
poenaed by  the  Magistrate  who  tried  the  case. 
The  Magistrate  in  fact  refused  to  issue  sub- 
poenas, maintaining  that  the  prisoners  could 
not  claim  to  call  those  witnesses  as  a  matter 
of  right.  The  Magistrate  considered  that  at 
the  stage  of  thp  case  at  which  the  application 
was  made,  it  was  purely  a  matter  of  discre- 
tion with  him  t  >  issue  subpoenas,  and,  for  rea- 
sons recorded  in  his  judgment,  he  declined  to 
exercise  his  discretion. 

The  facts,  so  far  as  they  are  material  to 
this  application,  are  as  follow : — 

The  case  of  the  prosecution  was  closed  on 
the  28th  December  last,  after  having  been  ad- 
journed once  at  least  for  the  examination  of 
witnesses  other  than  those  originally  named 
by  the  prosecution.  On  the  31st  of  Decem- 
ber, the  Magistrate  determined  to  try  the 
prisoners  summarily,  and  accordingly  on  that 
day  put  them  on  their  defence.  On  the  same 
day,  that  is,  on  the  Slst  December,  the  sever- 
al prisoners  stated  generally  the  nature  of 
their  defence  and  named  ceitain  witnesses  for 
whose  attendance  they  demanded  subpoenas. 
The  subpoenas  were  duly  granted  and  the 
case  seems  to  have  been  adjourned  to  the  12th 
of  January.  On  the  12th  January,  certain 
witnesses  were  examined  and  in  consequence 
of  the  absence  of  some  witnesses  who  had  been 
subpoenaed  the  case  was  adjourned  till  the 
following  day.  On  the  same  day  the  prison- 
ers put  in  an  application  praying,  amongst 
other  things,  to  have  some  other  witnesses 
called  and  examined  and  in  substance  demanded 
that  subpoenas  should  be  issued  in  respect  of 
those  witnesses.  It  does  not  exactly  appear 
whether  this  application  was  made  before  the 
adjournment  or  after  it    In  the  absence  of 
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aaythiog  to  show  that  the  application  was 
made  after  the  order  for  adjoamment,  I  must 
assame  that  the  applicntion  was  made  while 
the  case  wa«  judicially  before  the  Magistrate 
and   before  the  adjournment  was  aoDounoed. 

For  some  reason  which  does  not  appear 
on  the  record,  the  case  was  not  taken  up  on 
the  13th  but  on  the  1 8th  of  January.  Wit- 
nesses were  examined  on  the  18th  and  19  th 
and  judgment  was  given  on  the  20th  January 
convicting  the  prisoners,  the  present  applicants. 
I  should  also  remai  k  that  it  is  stated  in  the 
affidavit  which  has  been  put  in  on  behalf  of 
the  prisoners — and  I  see  no  reason  to  doubt 
the  statement — that  the  witnesses  whose  ex- 
amination tho  prisoners  demanded  on  the  1 2th 
of  January  might  have  been  perved  with  sub- 
pcenas  in  a  few  hoors,  namely,  six  hours.  I 
conclude  from  this  statement  that,  had  the 
subpodnas  been  granted  and  served,  the  wit- 
nesses so  summoned  to  attend  might  fairly 
have  been  expected  to  be  present  either  on 
the  Idth  of  January  or  the  following  day. 

The  prisoners  urge  before  us  that  under  the 
circumstances  which  have  transpired  they  were 
absolutely  entitled  to  subpoenas  for  the  wit- 
nesses named  in  the  application  of  the  12th 
of  January  ;  and  I  think  it  is  clear  that  they 
had  a  right  to  have  those  witnesses  summoned 
to  attend,  the  prisoners  running  the  risk  of 
those  witnesses  arriving  before  the  trial  was 
concluded.  I  think  the  prisoners  were  en- 
titled to  have  this  clear  right  enforced  unless 
there  is  something  in  the  Criminal  Procedure 
Code  to  show  that  such  a  right  is  absolutely 
taken  away  by  express  enactment.  Before  I 
proceed  to  examine  the  provisions  of  the  Code 
of  Criminal  Procedure  applicable  to  this  case, 
I  would  observe  that  an  application  for  sub- 
pcenas  upon  witnesses  is  quite  a  different 
thing  from  an  application  for  an  ad/oumment. 
The  former  may  be  granted  without  the  latter 
being  either  applied  for  or  granted.  One  may 
exist  without  the  other,  and  is  by  no  means 
necessary  that  both  should  co- exist.  I  make 
these  remarks  because  the  whole  argument 
which  tends  to  show  that  the  prisoners  had 
no  right  to  have  the  witnesses  named  on  the 
12th  January  subpoenaed  proceeds  on  the  basis 
that  the  issue  of  fresh  subpcenas  involved  the 
adjournment  of  the  trial. 

Now  turning  to  Sections  251,  252  and 
253, — I  observe  that  Section  251  runs  as 
follows  : — 

**  The  charge  shall  be  read  to  the  accused 
^^  person,  and  he  shall  be  asked  whether  he 
*' is  guilty  or.  has  any  defence  to  make.'' 
Section    252    directs   that — '*If  the  accused 


'*  person  have  any  defence  to  muke  in  the 
'*  charge,  he  shall  be  oalled  upon  to  enUu'  on 
'<the  same  and  produce  his  witnesses,  if  in 
^'attendance,  and  shall  be  allowed  to  re- 
''  call  and  cross-examine  the  witnesses  for 
"  the  prosecution." 

This  Section  certainly  assumes  that  when 
a  prisoner  is  put  upon  his  trial  he  must  go 
on  with  his  defence  then  and  there. 

Section  253  enacts  as  follows : — "  The 
**  Magistrate  shall  summon  any  witnesses  and 
"  examine  any  evidence  that  may  be  offered 
"  in  behalf  of  the  accused  person  to  answer 
**  or  disprove  the  evidence  ajrainst  him,  and 
'*  may  for  this  purpose  at  his  diaoretion  adjourn 
*'the  trial  from  time  to  time  as  may  he 
"necessary,** 

The  language  of  this  Section — The  Mag- 
istrate shall  summon  witnesses  and  may  at 
his  discretipn  adjourn  the  trial — must  be 
clearly  kept  in  view  in  dealing  with  ths 
present  case. 

Now  I  take  it  that  the  prisoner  in  making 
his  defence  at  an  adjourned  hearing  is  entitled 
to  the  privileges  to  which  he  would  have 
been  clearly  entitled  if  the  trial  liad  taken 
place  as  contemplated  by  Section  252  at  the 
time  of  the  prisoners  being  put  on  their 
defence,  subject  to  this  reservation  that  the 
accused  persons  could  not  claim  as  a 
matter  of  right  a  further  adjournment  It 
is  obvious  that  when  a  prisoner  is  put 
upon  his  trial  and  applies  to  ha\-B  any 
witnesses  subpoenaed,  the  Magistrate  is» 
under  Section  253,  bound  to  summon  those 
witnesses,  though  he  is  not  obliged  to  adjourn 
the  trial. 

It  may  well  happen  in  a  particular  oace 
where  the  trial  is  a  protracted  one,  that  the 
witnesses  may  arrive  before  the  trial  is  con- 
cluded. As  the  accused  person  is  entitled  to 
have  his  ^v^itnesses  summoned  on  the  day  of 
the  trial,  I  see  no  objection  to  his  being  en- 
titled to  have  the  same  right  enforced  on  the 
2nd  or  any  other  day  of  his  trial,  provided  he 
merely  applies  for  subpceaas  and  does  not  ask 
for  au  adjournment  to  enable  his  witnesses  to 
arrive  and  be  present  in  Court.  I  find  no 
limitation  in  point  of  time  stated  in  Section 
253,  oordothe  words  of  that  Section  give 
rise  to  a  clear  or  necessary  implication  to  that 
effect.  On  the  contrary,  the  language  of 
that  Scoiion,  by  drawing  a  distinction  between 
the  Magistrate's  duty  in  summoning  witness- 
es which  is  declared  to  be  imperative,  and  the 
power  to  grant  an  adjournment  which  is  left 
discretionary,  clearly  indicates  that  the  aocus- 
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ed  person  is  entitled  as  of  right  to  have  bis 
witnesses  subpoanaed.  Discretion  in  sucb  a 
matter  must  necessarily  be  out  of  place,  for  the 
Hagistrate  cannot  be  supposed  to  know  before- 
hand the  Talue  or  importance  of  the  evidence  to 
be  given  by  a  particular  person.  Now,  in  the 
present  case,  long  before  the  trial  was  con- 
eluded,  the  Magistrate  was  of  opinion  that  the 
discretion  which  was  (as  he  thought)  vested 
in  him,  should  not  be  exercised  on  the 
general  principle  that  trials  may  be  protract- 
ed to  any  length  if  such  an  application 
as  the  prisoners  made  were  entertained.  I 
fail  to  see  how  the  exercise  of  discretion 
^assuming  the  matter  was  discretionary)  in 
a  particular  case  can  be  regulated  by  such 
general  reasoning.  If  any  general  principle 
is  to  be  involved  in  determining  or  defining 
discretion,  I  apprehend  the  Legislature  would 
have  acted  on  such  general  principle,  affirmed 
it  by  a  positive  enactment  and  declared  it  to 
be  a  positive  law,  and  thus  displaced  discre- 
tion in  the  sense  in  which  the  word  is 
understood  from  its  provisions.  Discretion 
must  in  all  cases  be  exercised  with  reference 
to  the  particular  facts  of  a  given  case  ;  the 
exercise  of  discretion  must  not  be  capricious, 
as  it  appears  to  me  to  have  been  in  this 
case.  The  right  of  a  prisoner  to  have  wit- 
nesses subpoenaed  dunng  the  pendency  of  a 
trial,  which  I  may  designate  an  ordinary  and 
natural  right,  is  not  only  not  taken  away  by 
the  terms  of  Section  263,  but  affirmed,  for 
the  Section  declares  that  the  Magistrate 
shall  summon  witnesses  upon  the  application 
of  the  prisoner,  and  he  may  adjourn  the 
Mai, 

The  language  used  in  the  Section  shows 
distinctly  that  the  grant  of  subpoenns  need 
not  be  accompanied  by  an  adjournment 
Were  it  otherwise,  the  Magistrate's  discre- 
tionary power  to  adjourn  the  trial  would 
render  his  imperative  duty  created  by  the 
Section  also  disoretionary,  and  in  oases  in 
which  caprice  is  substituted  for  discretion 
alto^ther  nugatory. 

By  fiections  22t  and  875,  which  relate  to 
prisoners  pat  upon  their  trial  before  the 
Sessions  Court,  the  prisoner  is  bound  by  the 
list  of  witnesses  which  he  puts  in  at  first, 
and  he  cannot  call,  as  a  matter  of  right,  any 
witnesses  other  than  those  he  has  named  in 
that  list.  That  being  th(e  state  of  the  law 
in  a  trial  of  greater  gravity  and  importance, 
it  is  argued  that  we  should  assume  that  the 
sniri^  of  the  law  of  procedure  is  against 
allowing  prisoners,  in  summary  trials,  being 
triolB  of  less  importance,  to  have  witnesses 
called  who  were  not  originally  named. 


I  do  not  wish  to  enter  into  any  lengthy 
discussion  of  this  matter  here,  because  it  is 
obvious  that  all  argument  drawn  from  aaa- 
logy  assumes  the  existence  of  the  nrae  or 
similar  circumstances  ;  and  further  where 
any  positive  Law  exists  which  applies  to 
one  class  of  cases,  and  does  not,  by  its  tenns, 
embrace  another  and  distinct  class  of  cases, 
the  only  argument  to  be  drawn  is  that  the 
particular  positive  Law  was  not  intended  to 
apply  to  the  cases  which  are  left  out  of  its 
operation.  If  I  were  asked  to  assign  a  rea- 
son for  the  difference,  I  should  say  that 
abundant  reasons  exist  and  account  for  the 
difference  in  the  law  in  the  two  classes  of 
cases. 

It  must  be  conceded  that  the  interval  of 
time  which  elapses  between  a  commitment 
by  a  Magistrate  and  a  trial  before  the  Ses- 
sions Judge,  furnishes  unscrupulous  persons 
with  the  opportunity  of  concocting  a  fn-sh 
defence  to  be  supported  by  false  evidence 
through  the  medium  of  witnesses  not  pre- 
viously named,  and  thus  enables  such  personr, 
unless  otherwise  restrained,  to  take  the 
prosecution  by  surprise.  In  Courts  in  which 
the  power  of  cross-examination  is  rightly 
and  ably  exercised  by  a  bar  of  trained  and 
accomplished  advocates,  falsehood  is  readily 
exposed  and  an  invented  tale  Ir  almost  eer 
tain  of  detection ;  so  that  surprises  rarelj 
succeed  and  truth  generally  triumphs  OTer 
falsehood. 

It  is,  however,  a  matter  of  notoriety  ihti 
the  power  of  cross-examination  is  but  feeblj 
exerted  in  Mof^issil  Courts,  and  the  art  of 
eliciting  the  truth  by  searching  and  relevant 
questions  is  but  imperfectly  understood. 
The  sifting  of  evidence  is  consequently  ht 
from  exhaustive,  and  in  fact  oral  evidence  is 
tested  and  dealt  with  in  a  manner  dilTerent 
to  the  treatment  it  receives  in  other  Courts 
of  original  iurisdiction  at  the  hands  of  ad- 
vocates of  higher  legal  attainments.  These 
considerations  may  reasonably  have  induced 
the  necessity  of  introducing  into  the  MoftniO 
in  trials  held  by  a  Court  of  Sessions  a  lav 
of  procedure  which  either  prevents  or  re- 
duces the  chance  of  surprise  on  the  proseeti- 
tion,  and  which  averts  the  possibihty  oft 
defence  previously  wholly  unknown  to  the 
prosecution  being  stated,  and  of  evidenee  of 
witnesses  not  previously  named,  sabjett 
to  a  special  restriction,  being  addooei 
Owing  to  the  undoubted  and  radical  de- 
fects existing  in  the  ordinary  Mof^aol 
practice,  precautionary  measures  recommesd 
themselves  to  the  Legislature  en  the  grsaod 
of  expediency,   and  I    Aoeordingly  pen^« 
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sufficient  reason  for  the  introduction  of  a 
procedure  in  trials  before  a  Sessions  Judge 
which  contains  provisions  for  the  statement 
of  the  defence  before  trial  and  requires  the 
witnesses  to  be  named  to  the  committing 
officer.  The  dangers  to  be  averted  on  which 
I  have  dwelt  can  scarcely  attend  a  summary 
trial  which  according  to  Section  252  should 
proceed  without  delay  and  de  die  in  diem 
until  its  termination.  Further  I  consider 
that  we  should  put  a  liberal  construction 
upon  the  law  of  procedure  in  favor  of  an 
accused  person  whose  mouth  is  closed  and 
whose  liberty  may,  in  any  given  case,  be 
sworti  away  by  an  unscrupulous  and  remorse - 
leas  enemy  ;  and  that  the  cause  of  justice 
demands,  unless  otherwise  clearly  restricted 
in  its  requirements,  that  the  fullest  oppor- 
tunity be  given  to  a  criminal  to  lay  his 
whole  case  before  a  Court  which  tries  him. 

To  assign  to  Section  253  the  meaning  which 
the  Magistrate  attaches  to  it,  is  to  proclaim  not 
a  liberal  but  (as  it  appears  to  me)  a  harsh 
and  unreasonable  construction,  and  to  allow 
a  Magistrate  to  deal  according  to  his  indivi- 
dual discretion  with  applications  on  behalf  of 
prisoners  to  have  witnesses  summoned  with- 
out asking  for  more  during  the  pendency  of  a 
summary  trial  proceeding  de  die  in  diem  seems 
to  me  to  be  fraught  with  danger  to  the  liberty 
of  the  accused,  and  to  be  altogether  inexpe- 
dient. Even  when  a  case  is  closed  and  a 
Magistrate  is  about  to  deliver  his  judgment, 
should  a  witness  for  the  defence  whose  attend- 
ance has  been  anxiously  expected  arrive,  and 
such  witness  be  tendered  for  examination,  I 
should  consider  it  incumbent  on  that  judicial 
Officer  to  take  his  evidence ;  and  I  am  unwill- 
ing to  believe  in  the  possibility  of  such  evi- 
dence being  rejected  on  the  ground  of  discre- 
tion. In  every  case  the  object  should  be  to 
arrive  at  the  truth,  to  enquire  fully  for  that 
purpose,  and  then  to  deal  out  justice  between 
the  parties. 

On  the  whole,  then,  I  am  of  opinion  that 
Mr.  Cowell's  contention  is  well  founded, — that 
the  prisoners  were  entitled  to  have  subpcenas 
issued  upon  the  witnesses  named  on  the  12th 
January. 

I  hold  that  according  to  the  true  construc- 
tion of  Section  253  the  Magistrate  has  erred 
in  refusing  to  summon  the  witnesses  named 
on  the  12th  January,  and  that  the  Magistrate, 
assuming  he  had  the  discretion  he  believes 
he  had,  has  exercised  that  discretion  unwisely 
and  to  the  prejudice  of  the  prisoners.  I 
would  therefore  re-open  the  case,  and  order 
the  Magistrate  to  allow  the  prisoners  to  com- 
plete their  unfinished  defence. 


There  is  a  special  feature  in  the  present 
case  which  I  have  not  prominently  noticed. 
It  is  this, — the  case  for  the  prosecution  as  ori- 
ginally made  was  not  complete  and  had  to  be 
supplemented  by  fresh  evidence  which  was 
adduced  at  an  adjourned  hearing  held  at  or 
about  the  28th  December.  It  is  not  likely 
that  the  prisoners,  when  called  upon  to  state 
their  defence  on  the  31st  December,  should 
have  been  able  to  give  the  names  of  all  pep- 
sons  whom  they  might  be  able  to  call  to  rebut 
the  further  case  made  by  thw  prosecution,  and 
it  is  highly  probable  that  subsequent  enquiry 
brought  to  light  the  names  of  the  other  wit- 
nesses mentioned  on  the  1 2th  January  as  per- 
sons who  were  able  on  their  oath  to  answer 
the  supplemental  case  put  forward  by  the 
prosecutor. 

If  the  matter  complained  of  lay  in  the 
discretion  of  the  Magistrate,  I  can  hardly 
conceive  a  more  incorrect  and  mistaken  exer- 
cise of  such  discretion  as  is  evidenced  by  his 
refusal  to  comply,  under  the  circumstances 
of  this  case,  with  the  demand  of  the  prisoners 
which  forms  the  subject  of  this  appplica- 
tion. 

I  regret'much  that  I  differ  from  my  learn- 
ed colleague  whose  experience  of  the  working 
of  the  Criminal  Procedure  Code  is  so  much 
greater  than  ray  own.  Constituted  as  the 
High  Court  is,  my  views  in  criminal  cases 
must  absolutely  give  way  to  the  opinion  of  the 
Senior  Judge,  and  the  result  is  that  the  judg- 
ment of  my  colleague  will  prevail  and  be  the 
judgment  of  the  Court.  I  have  consequently 
the  sitisfaction  of  knowing  that  if  my  judg- 
ment is  erroneous,  it  will,  by  reason  of  its 
being  inoperative,  be  wholly  innocuous. 


The  29th  July  1871. 

Present  : 

The  Hon'ble  F.  B.   Kemp  and  F.  A.  Glover, 
Judges. 

Public  servant— Omission  to  plve  In- 
formation —  Section  176 1  Fenal 
Code. 

(Miscellaneous  Case). 

Phool  Chand  Brojobassee,  Petitioner. 

Baboo  Mohinee  Mohun  Roy  for  the  Petitioner. 

Section  176  of  the  Penal  Code  applies  to  persons  upon 
whom  an  obligation  is  imposed  by  law  to  furnish  certain 
information  to  public  servmU,  and  the  penilty  which 
the  law  provides  is  intended  to  apply  to  parties  who 
commit  an  intentional  breach  of  such  obligation. 

Kemp,  J. — We  think   the    petitioner  has 
been    illegally  convicted    in   this  case.      It 
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appears  that  the  Sab-Eegistrar  in  looking 
over  his  registry  had  cause  to  suspect  an  old 
document  dated  the  9th  Map:h  1262.  Upon 
this,  without  any  documents  being  before  him 
for  registration,  and  as  admitted  by  the  Magis- 
trate, contrary  to  the  provisions  of  the  Regis- 
tration Act,  the  Sub- Registrar  called  upon 
the  petitioner  before  us  to  appear  before  him 
on  a  certain  date  with  the  aforesaid  kobalab 
to  give  his  izahar.  It  appears  that  the  peti- 
tioner did  not  appear.  Steps  were  then  taken 
to  prosecute  him  before  the  Magistrate,  and 
the  Ma;»istrate  hos  eventually  convicted  him 
under  Section  176  and  sentenced  him  to  one 
month's  simple  imprisonment.  We  think 
that  this  conviction  is  illegal  and  that  the 
sentence  must  be  quashed.  It  is  clear  that 
the  petitioner  was  not  legally  bound  to  give 
any  notice  or  to  furnish  any  information  on 
any  subject  to  the  Sub -Registrar,  and  it  is 
for  omissions  to  give  notice  or  information  to 
public  servants  by  persons  bound  to  give  such 
notice  and  furnish  such  iuformalion  that  the 
Section  applies.  It  applies  to  persons  upon 
whom  an  obligation  is  imposed  by  the  law  to 
furnish  certain  information  to  public  servants, 
and  the  penalty  which  the  law  provides  is 
intended  to  apply  to  parties  who  commit  an 
intentional  breach  of  snch  obligation.  Now 
there  was  no  obligation  whatever  on  the  peti- 
tioner to  furnish  any  information  in  the  matter 
of  this  kobttlah  to  the  Sub- Registrar.  The 
Sub-Registrar  appears  to  have  had  his  curiosity 
excited  by  some  suspicious  entries  in  his 
Registry  books,  but  the  steps  which  he  took 
ajjpear  to  be  altogether  illegal. 

The  conviction  and  sentence  luust  be  quash- 
ed and  the  prisoner  discharged. 


The  3l8t  July  1871. 

Present : 

The  Hon'ble   A.    G.   Macpherson  and     W. 
Ainslie,  Judges, 

Procedure— Svidenoe  —  Recordingr  of 
depoBitlons— Drunkenness. 

Cofiimitted  hy  the  Magistrate  and  tried  hy  the 
Sessions  Judge  of  Patua^  on  a  charge  of 
grievous  hurt  and  abetment  of  the  same. 

The  Queen  tersus  Zoolfkar  Khan  and  others, 
Appellants. 

Tt  is  the  duty  of  a  Jud^e  to  lake  care  that  the  evidonce 
ill  each  case  is  complete  in  itself;  and  no  Judjre  has  any 
lijiht  whatever  to  place  before  the  Jury  any  evidence 
save  that  M'hich  has  been  legally  put  in,  in  the  paiiicu- 
lar  case  which  is  under  trial. 


Evidence  which  has  been  put  before  the  Magistrate, 
if  used  at  the  Sessions  in  two  separate  trials,  slioald  be 
noted  by  the  Judge  as  liaviug  been  put  in.  and  th«  de- 
position ought  to  be  taken  from  amons;  the  proccedincn 
before  the  Magistrate  and  pfaced  with  the  record  fir»t 
of  ihe  one  case  and  then  of  the  other  of  the  cases  io  tiie 
Sessions  Court,— a  memorandum  of  its  removal  froin 
each  record  being  made. 

The  depositions  of  witnesses  should  be  recorded  la  the 
first,  and  not  in  the  third,  person. 

Drunkenness  does  not  in  the  eye  of  the  law  make  an 
offence  the  more  heinous,  though  it  is  no  excuse ;  and 
an  act  which  if  committed  by  a  sober  matt  is  an  offence, 
is  equally  an  offence  if  committed  by  one  whea 
drunk,  if  the  intoxication  was  voluntarily  caused. 

Macpherson,  J. — Thk  case  against  Zoolfkar 
Khan  has  heen  so  corrlessly  and  Imdly  tried 
that  the  convictiou  and  sentence  mu^t  be  set 
aside  and  a  new  trial;  had. 

It  appears  that  Kumroo  Khao,  (juldadb 
Elinn,  Dyaiiath  and  others,  on  the  one  side, 
had  a  regular  tight  with  Zoolfkar  Khan  and 
others,  on  the  other  side, — both  parties  using 
swords  and  latties  freely.  Dyanath  received  a 
svTord  wound  of  which  he  8ui)sequently  died : 
an  i  Zoolfkar  ^han  also  received  very  serious 
injuries. 

'I'he  mutter  having  been  taken  up  by  the 
Magistrate,  Kumroo  and  Guldadh  were  cotu- 
miited  for  trial  in  respect  of  the  injuries  doue 
to  Zoolfkar,  while  Zoolfkar  was  committed  for 
r.rial  chari^ed  with  causing  the  death  of  Dya- 
nath Their  separate  commitment  in  this 
inunne;-  was  quite  regular  and  in  proper 
form. 

The  Sessions  Judge  first,  tried  Kumroo  and 
Guldadh  ;  and  ihe  whole  matter  having  been 
lully  gone  into,  the  Jury  found  them  guilty 
(uador  Sections  326  and  109  of  the  Penai 
Code)  of  abetting  the  causing  of  grievous 
liurt  to  Zoolfkar,  being  armed  with  weapons  of 
offence,  &c. 

As  soon  as  their  trial  was  over,  Zoolfkar 
was  put  on  his  trial  chjirged  with  causing  the 
death  of  Dyanath,  causing  grievous  hurt  to 
him,  &c.  The  Jury  was  composed  of  the 
same  persons  who  had  just  tried  the  case  of 
Kumroo  and  Guldadh  ;  and  the  Judge  seems 
to  have  consideied  that  all  the  evidence  taken 
in  the  first  trial  was  to  be  deemed  as  imported 
bodily  into  the  second,  and  might  be  fairly 
used  as  evidence  against  Zooltkar.  The  re- 
sult is  that  the  record  of  the  case  againsJt 
Zoolfkar,  taken  by  itself,  contains  absolutely 
no  evidence  of  the  death  of  Dyanath  or  of 
grievourt  hurt  to  Dyanath  caused  or  abetted 
by  the  prisoner.  The  Judge  in  his  summing? 
up  to  the  Jury  treated  the  evidence  which  hdd 
been  taken  in  the  first  ease  as  evidence 
against  Zoolfkar    and  the  Jury,  also  treating 
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it  as  such,  found  him   guilty    of  abetting 
causing  of  grievous  hurt  &c.  to  Dyanath. 

Kuraroo  and  Guldadh  and  Zoolfkar  wore 
thereupon  on  their  several  convictions  sen- 
tenced to  rigorous  imprisonment  for  five  years 
each.  And  now  they  have  filed  a  joint  ap- 
peal to  this  Court. 

It  is  impossible  to  say  that  the  trial  of  Zoolf- 
kar has  been  properly  conducted,  or  that 
there  was  any  evidence  whatever  before  the 
Jury  of  the  oflfence  of  which  he  has  been 
convicted. 

It   may  be  that  if  the  evidence  which  had 
just   been  taken   in  the   first   case  had  been 
repeated  in   the   second,   there    would   have 
been  ample  evidence  to  support  a  conviction. 
But  the  knowledge  that  this  may  be  so  is  not 
enou;;h.     There  is  no  evidence  at  all  on   the 
record   as  it   stands;     and  if  the   evidence 
necessary  to  support  the  conviction  of  Zoolf- 
kar  is  imported  from  the  record  of  the  case 
against  Kumroo  and  Guldadh,   it    is  evidence  ' 
given  behind  the  back  of  Zoolfkar, — evidence 
given  by  witnesses  in  his  absence,  whom  he 
has  YidA  no  opportunity  of  cross-examining.  , 
The  irregularities  which  have  been  committed  ; 
are  most  serious  and  patent.  I 

It  is  the  duty  of  a  Judge  to  take  care  that  j 
the  evidence  in  each  case  is  complete  in  itself; 
and  no  Judge  has  any  right  whatever  to  j 
place  before  the  Jury  any  evidence  save  that ' 
which  has  been  l^ally  put  in  in  the  particu-  i 
lar  case  which  is  under  trial.  ' 

The  Judge  in  the  case  against  Eumroo 
and  Guldadh  alludes  to  the  evidence  of  Dr. 
Jackson,  but  there  is  nothing  to  show  that 
that  evidence  was  formally  put  in  in  either 
of  the  trials  in  the  Sessions  Court  It  ou?ht 
to  have  been  expressly  noted  by  the  Judge 
that  it  was  put  in ;  and  the  deposition  ought  j 
to  have  been  taken  from  among  the  proceed- 
ings before  the  Magistrate  and  placed  with 
the  record  first  of  the  one,  and  then  of  the 
other,  of  the  cases  in  the  Sessions  Court, — 
a  memorandum  of  its  removal  from  each  re- 
cord being  made. 

The  Judge  in  his  summing  up  told  the  Jury 
that  drunkenness  in  the  eye  of  the  law  makes 
an  oflfence  the  more  heinous.  There  is  no 
authority  for  such  proposition,  and  all  that 
the  Judge  should  have  said  was  that  drunken- 
ness is  no  excuse,  and  that  an  act  which  if 
committed  hy  a  sober  man  is  an  offence,  is 
equally  an  off'ence  if  committed  by  one  when 
drunk,  if  the  intoxication  was  voluntarily 
caused. 


The  Judge  has  taken  down  the  evidence  of 
the  witnesses,  for  the  most  part,  in  the  third 
person.  This  causes  much  awkwardness  and 
confusion,  and  must  waste  a  good  deal  of  the 
time  of  the  Judge  himself.  The  ordinary 
and  proper  and  convenient  way  of  recording 
i  evidence  is  to  take  it  down  in  the  fir.^t  per- 
son,— exactly  as  spoken  by  the  witness. 

As   regards  Kumroo  and  Guldudh,  the  con- 
viction and  sentence  will  stand,  and  their   ap- 
I  peal  is  dismissed. 

The  conviction  of  Zoolfkar  and  the  sentence 
I  passed  on  him  are  set  aside  and  a  new^  trial  is 
ordered. 


The  4th  August  1871. 

Present : 

The  Hon*ble   A.   Q.    Mucph'^rson    and  W. 
Ainslie,  Judges. 

False  evidence— Sanction  to  prosecu- 
tioa— Section  191.  Penal  Code— Sec- 
tion 169|  Code  of  Criminal  Proce- 
dure. 

Committed  hy  the  Magi  t rate  and  fried  hy  the 
Sessions  Judge  of  Sarun^  on  a  charge  of 
gioiyig  false  evidence. 

The  Queen  versus  Mahomed  Hossuin, 
Appellant. 

Messrs,  G.  Gregory ,  R.  T.  Allan  iml  Moonshee 
Mahomed  Ytisuff  for  the  Appellant. 

The  words  of  Section  191  of  the  Penal  Code  ar^ 
very  j^eneral,  and  do  not  conutin  any  linnratiiii  that  the 
faUe  statement  made  shall  have  any  bearing  upon  the 
matter  in  issue.  It  is  sufficient  to  brin;;  a  case  within  that 
Section  if  the  false  evidence  i>  intentionally  j;ivpn,  that 
is  to  say,  if  the  person  making  the  statt^uient  makes  it 
advisedly  knowing  it  to  be  false  and  with  the  intention  uf 
deceiving  the  Court  and  of  leading  it  to  be  supposel  that 
that  which  he  stales  is  true. 

The  object  of  the  sanction  required  by  Section  16D, 
Code  of  Criminal  Procedure,  is  to  ensure  that  the 
prosecution  should  be  instituted  aftor  due  con^i'ieration 
on  the  part  of  the  Court  before  whom  the  false  evidence 
was  given  or  on  the  part  of  a  Court  to  which  such 
Court  is  subordinate. 

Where  a  Magistrate  peruseJ  the  pap^r  of  a  case  which 
had  been  forwarded  to  him  by  a  Jjubord  nate  Magistrate 
for  consideration,  and  then  sent  on  the  papers  to  the 
District  Superintendent  of  Police  with  an  opinion  adverse 
to  the  prisoner,  and  the  District  Superintendent  of  Police 
requested  the  Magistrate  to  issue  a  warrant  against  the 
prisoner  charging  him  with  giving  false  evidence,  it  was 
held  that  the  issue  of  the  warrant  was  a  sufficient  sanc- 
tion under  Section  169  on  the  part  of  the  Magistrate. 

MacphersoHy  /.—It  appears  to  us  that  the 
conviction  in  this  case  must  stand. 

The  prisoner  has  been  convicted  of  giving 
false  evidence  in  a  jadioial  proceeding,  under 
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Section  191,  and  has  been  sentenced  under  the 
first  Clause  of  Section  193  of  the  Indian 
Penal  Code.  The  false  evidence  which  he  is 
said  to  have  given  is  substantially  this, — that 
in  the  course  of  a  certain  trial  which  was 
going  on  before  the  Deputy  Magistrate,  the 
prisoner,  who  is  a  head  constable  of  Police, 
deposed  that  he  arrived  at  noon  at  Bausdeelah 
Chuck,  and  that  he  sent  Suroop  and  Piroo  to 
arrest  certain  persons  who  were  brought  in 
two  or  three  liours  afterwards.  It  is  al- 
leged for  the  prosecution  that  the  statement 
so  made  by  the  prisoner  was  wilfully  false; 
that  he  in  fact  did  not  arrive  at  Bausdeelah 
Chuck  until  long  after  noon ;  and  that  he  did 
not  seod  out  Suroop  or  Piroo  to  make  the 
arrest  in  question,  and  that  he  was  not  present 
when  the  persons  arrested  were  first  brought 
in.  The  case  for  the  prosecution  is  that  Piroo 
went  out  by  himself  from  the  Sudder  Station 
and  arrived  at  Bausdeelah  Chuck  at  about 
noon  and  made  the  arrests  spoken  of  by  the 
prisoner,  and  that  it  was  not  until  some  hours 
afierwards  that  the  prisoner  (the  present 
appellant)  appeared  at  Bausdeelah. 

The  lower  Court  has  found  that  the  ap- 
pellant did  make  the  statements  charged,  and 
that  in  making  them  he  inteotionally  gave 
false  evidence. 

In  appeal  it  is  contended,  in  the  first  place^ 
that  is  not  proved  ou  the  evidence  that  the 
statement  made  by  the  appellant  was  false  in 
fact.  As  to  this  we  see  no  reason  to  differ 
from  the  Judge  in  the  conclusion  at  which  he 
has  arrived.  There  is,  no  doubt,  considerable 
conflict  in  certain  parts  of  the  evidence;  but 
we  are  not  prepared  to  say  that  we  have  any 
substantial  doubt  that  the  conclusion  which 
the  lower  Court  has  arrived  at  is  right. 

Then  it  is  said  that  the  making  the  false 
staiement  does  not  constitute  an  offence  under 
Section  191,  because  the  matter  was  absolute- 
ly immaterial  to  the  question  which  was  at 
issue  in  the  suit  in  which  it  was  given,  and 
because  it  did  not  appear  that  the  prisoner 
had  any  thing  to  gain  by  making  this  false 
statement  But  there  is  a  very  apparent 
reason  why  the  prisoner  should  have  made 
that  statement  knowing  it  to  be  false,  even 
althougli  it  did  not  affect  the  merits  of  the 
case  which  was  under  trial  at  the  time  he 
made  it.  The  reason  is  this,  that  he  wished 
to  shield  himself  from  the  charge  of  neglect 
of  duty,  by  making  it  appear  that  he  had 
proceeded  early  in  the  day  to  Bausdeelah 
Chuck,  and  had  himself  superintended  and 
taken  part  in  the  proceedings  which  occurred 
there  in  the  early  part  of  that  day.  There 
was  a  very  distinct  reason  why  the  prisoner 
should   consider  chat  it  was  for  his  interest  to 


make  it  appear  that  he  was  there  at  noon. 
He  wished  to  make  it  appear  to  his  superior 
officers  that  he  had  done  his  duty  well. 

The  words  of  Section  191  are  very  general 
and  do  not  contain  any  limitation  that  the  state- 
ment made  shall  have  any  bearing  upon  the 
matter  in  issue.  It  is  sufficient  to  bring  a 
case  within  that  Section  if  the  false  evidence 
is  intentionally  given,  that  is  to  say,  if  the 
person  making  the  statement  makes  it  ad- 
visedly knowing  it  to  be  false  and  with  the 
intention  of  deceiving  the  Court,  and  of  leading 
it  to  be  supposed  that  that  which  he  slates  is 
true.  No  doubt,  there  must  be  a  corrupt 
intention  at  the  time  the  false  statement  is 
made,  but  here  I  think  it  clear  that  there  wad 
a  corrupt  intention  on  the  part  of  the  prisoner, 
although  the  intention  was  not  corrupt  quoad 
any  matter  in  issue  in  the  particular  suit  ia 
which  he  was  being  examined  as  a  witness. 


If  I  had  any  doubt  as  to  the  intention  of 
the  prisoner  to  make  this  false  statement,— 
that  is  to  say,  if  I  thought  it  was  possible  to 
explain  away  what  occurred  on  any  theory  of 
his  having  spoken  carelessly  and  without  any 
intention  of  leading  the  Court  to  believe  that 
he  was  there  at  the  time  mentioned, — then  I 
should  say  that  the  offence  was  not  committed. 
Unless  there  was  the  distinct  intention  that 
the  false  statement  should  be  believed  and 
should  deceive,  it  does  not  appear  to  me  that 
the  offence  would  have  been  committed. 
There  is  a  great  difference  betweeen  a  state- 
ment which  is  immaterial  to  the  matter  in 
issue  and  is  made  inaccurately,  and  even  per- 
haps falsely,  without  any  special  intention  of 
deceiving,  and  a  statement  which  is  immateri- 
al but  which,  being  false,  is  made  with  the 
direct  and  express  intention  of  deceiving. 

It  is  objected  that  no  sufficient  sanction  was 
given  to  the  prosecution  in  this  case.  The 
sanction  which  has  been  given  appears  to  me 
to  be  sufficient,  though  possibly  not  formal. 
The  Deputy  Magistrate,  being  much  dissatis- 
fied with  the  manner  in  which  the  prisoner 
and  other  constables  appeared  to  have  coa- 
ducted  themselves,  seiit  the  record  of  the 
case  (in  the  course  of  which  the  prisoner 
gave  the  false  evidence  out  of  which  this 
appeal  arises)  to  the  Magistrate,  calling  his 
attention  to  their  conduct,  and  requesting  the 
Magistrate,  if  he  also  condemned  the  conduct 
of  the  prisoner,  to  request  the  District  Super- 
intendent of  Police  to  punish  him.  The  Ma- 
gistrate sent  on  the  proceedings  to  the  Dis- 
trict Superintendent  of  Police  after  having 
perused  them,  and  at  the  same  time  expressed 
a  strong  opinion  that  the  conduct  of  the  pri- 
soner  was  extremely  discreditable,    adding, 
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I  hope  you  will  pass  suitable  orders  on  it. 

I  think,  f6t  many  reasons,  it  wonld  be  ad- 
'*  visable  to  moye  Ihie  man  to  some  distant 
"  ouV^ob|.*^,  The  lljis^ctj^  ^pefij^t^^ident 
of  Police,  thereupon,  inf  ti^uted  enquiries,  and 
Bubeequently  wrote  to  the  Magistrate  saying 
tk«l  baling  enquired  into  the  matter  he 
l3i6ii|^t  that  there  was  sufficient  ground  to 
hiattttite  a  proceeding  against  the  prisoner  for 
guying  false  e^4f$¥)?-  afi^^  the  District  Su- 
perintendent of  PoHce  in  that  letter  requested 
fh#  Ibgiiteatt  taSisuo  a  warrant  against  him. 
The  Magistrate,  thereupon,  did  issue^  the 
iramnt  Whick  is  the  foundation  of  the  pre- 
Bent  prooeetings. 

ftijppM^te  ma  thai  nndet  the  ciroum- 
4lMm^.*ie  PJpaepuft)!  waa  suffldentiy  sane- 
tten^e^^  ^tf^ltt,  ^^f  V^^fms  ^  SSectfen  1)^9, 
of  the  Code  ^  (Mmixal  Proeedure.    The 
Mafiistrate  had  himself  consiflered  the  ^o- 
cpp^^j>f^  an^r  1^^  l|tagipt|;^'>.  Qon^  is  t^e 
Oemrl  to  vhk^  the  Couit  of   tiie  Deputy 
Hagiett]^t0  is.  subjucdinate.    Looking  at  the 
(^ircpii^iist^oi^^  ^^d^t  which  t)ie  ca^  h^  been, 
hrrtiCbli  tp  the  nc^toe  of  the  Magistrate,  and 
bettrbig  in  mind  that  the  Magijsrtirate  h^d  him- 
eelf  cons|4Qre^  it  l^e&re  he  passed  it  on  to  the 
District  Superintendent^  and  that  the  District 
l^iinsppji^dept  of  ||olice  had  requj^sted  tbe 
lUfistoite  to  imMQ  a  warrant,  it  appears  to 
ne  thtot  the  issuintr  of  the  warrant  must  be 
tflc^.  to  l^Y^  ^F?  ac<)omp^ied  wiU^i  a  safSL- 
ci^  santitMm  on  the  part  of  the  Magistrate. 
^HM  o^eot  ef  1^  sanction  required  by  ISection 
169  is  to  ensure  that  the  prosecution  shall  be 
iiBtituted  iiter  ditte  eonsideration  on  the  part 
of  the  Court  before  whom  tbe  false  evidence 
hfi^  l^eeii  giveo^  or  on  t]^  p^rt  of  a  Court  to 
which  rnnoh  Court  h  suber^ate.    I  think 
that  in  the  present  case  this  object  was  fiilly 
attained :  9Xtd  therefore  that  this  ground  of 
im^eal  also  fails.    Tbe  conviction  and  aen- 
ty^  sptust  be  fl^in^aedv  and  tbe  appeal  is 
dismissed. 

Aimlief  J.— I  qoncur. 


The5thAugiiiftl87i, 

Tbe  Hon^le  P.  B,  Kemp  and  P.  A«  Qlover, 

J%tdgie$. 

Oiiaalnal  braaAb  af  tnukt— iFiN^caAfirft 
— MunlMal  of  ^li>rg#— O  agtioa  e9f 
Coda  of  Ciimlnal  F|rooa4tire. 

Se/er&nee  to  th$  High  Cowrt  unfyr  Sedion 
^4  of  th  Qode  qf  C^mityfl  VrQ^w:^  k)l 
ih^  S98mn$  Judge  «/  JS6<^hii^. 

Isser  Chunder  Qhose, 

verius 

Peari  Ho^n  PfiUt, 

fl^fo  Qfitm4fir  Qhund$r  B^  for  Pwi  KWW. 
PaUt. 


To  comtatate  the  ^enoe  of  cRmioal  himA  of  '. 

in  whom  confidence  its  pUood  $•  to  the  custody  or 
management  of  tbe  property  In  respect  of  iHiiOD'tbS' 
brevefa  of  tniatio  cihafge4  •  i 


Per  Olovm'^  X— Where  the  Criminal  ProceHnre  Ckide 
makes  it  neoessary  for  a  Magistrate  before  dismissing  4' 
charge  toexaaune  both  tlie  eomplaio^ot  sn^  ^  m^ 
neiMes,  it  supsoeea  that  there  has  heen  already  $i  Jf*>f4 
/acU  case  made  out:  and  where  the  Complalnaiit 
makes  out  such  a  prtmd  facie  case,  the  liigistniUr 
la  temnd  Aui:  te  eaumkie  att  lihe  .(BflmplMMn^e  ^iVt 
cesses  before  dismisaiog  $h»  charge;  but  in  a  c«m 
where  there  is  clearly  no  primdfame  case  eStablidiea,^ 
the  lla^stratp  is  justified  in  a^iag  under  Section.  97 
0^  the  Code  of  Criminal  Procedu^  and  m  ddaiisaiog 
(LlieeflseM  onoe. 

JEmpf «/.— Wb  think  that  tl^  qr^^  of  tj^ 
Ibjliut^  Mjsgi^trate  in  this  oasei^^^l  ao^ 
prober*  The  opposite  pariy  l^asisr  Ohundop 
GJ^ose  chafed  l^eari  tfphnn  PaUt  with 
criminal,  bceach  of  trust  under  the  provi^io^d 
of  Seotiou  409  of  tbe  Penal  Cod^.  Proni 
tbe  statement  it  appears  that  Peari  Mphui^ 
PaUt  is  the  general  mooktear  as  well  as  t]be 
manager  of  tif^e  estate  of  Isser  ChundoF 
Ohose.  Isser  Chunder  Qhose  states  that  ^ 
sum  of  rupees  28-4  annas  had  been  depontied 
by  the  ryots  of  tbe  estate  under  Aojb  TJ^  q^ 
1861^,  Bengal  Council;  and  further  tl;iat  there 
was  a  sum  of  rupees  1, 127  deposited  to  his  cri^ 
dit  in  tbe  CoUectorate  on  aoeount  of  execution 
of  decrees ;  tbat  tbis  sum  had  been  receiy^ 
by  Peari  Mohun  Palit,  but  tbat  out  of  U  ^  had 
only  paid  to  Isser  Chunder  Ghose  rupees  700  ; 
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and  therefore^a  charge  is  made  against  Peari 
Mohan  Palit  that  he  has  committed  criminal 
hreach  of  trust  with  reference  to  the  halaDce, 
namely,  rupees  455-4  annas.  Isser  Chunder 
Ghose  was  examined  hy  the  Deputy  Magis- 
trate and  a  challan  was  produced  by  him.  The 
Deputy  Magistrate  then  dismissed  the  case  on 
the  ground  that  he  did  not  think  the  matter 
cognizable  by  him,  and  observing  that  from 
an  inspection  of  the  challan  it  appeared 
that  the  word  "  ^c^"  which  means  **  out  of" 
was  used,  and  that  from  that  fact  it  was  clear 
that  Peari  Mohun  Palit  had  remitted  on  ac- 
count a  certain  sum  of  money,  detaining  the 
rest,  n^t  dishonestly,  but  as  manager  and  gen- 
eral attorney  of  complainant.  Now  to  consti- 
tute the  oflfence  of  criminal  breach  of  trust 
there  must  be  dishonest  misappropriation  by 
a  person  in  whom  confidence  is  placed  as  to 
the  custody  or  managemeut  of  the  property 
in  respect  of  which  the  breach  of  trust  is 
charged.  We  think  that  there  has  been  no 
such  dishonest  appropriation  in  this  case.  It 
is  clear  that  Peari  Mohun  Palit  in  virtue  of 
his  offipe  as  manager  and  general  mooktear  of 
Isser  Chunder  Ghose  drew  out  certain  sums 
from  the  CoUectorate,  from  which  he  remitted 
the  sum  of  700  rupees  odd  to  his  employer. 
)  From  the  terms  of  the  challan  it  is  clear  that 
'  he  remitted  this  money  on  account,  and  if  there 
is  any  money  still  iu  his  hands  he  will  have 
to  account  for  that  to  the  plaintiff  in  the  usual 
manner  in  the  course  of  business.  We  ihink 
that  this  was  a  case  in  which  with  the  chal- 
lan before  him,  the  Deputy  Magistrate  was 
justified  in  not  sending  for  further  evidence 
and  in  disposing  of  the  case  as  he  has  done. 
We  see  no  reason  whatever  to  interfere,  and 
order  that  the  papers  be  returned. 

Ohvetf  J.^-l  wish  to  add  a  few  words  to 
the  effect  that  where  the  Act  makes  it  neces- 
sary  for  a  Mfi^trate  before  dismissing  a  charge 
to  examine  both  the  complainant  and  his  wit- 
nesses, it  supposes  that  there  has  been  alrea- 
dy Aprmdfaeie  case  made  out  J  and  where  the 
complainant  makes  out  such  &pnmd  facie  case, 
no  doubt  the  Magistrate  would  be  bound  first 
to  examine  aUhis,  the  complainant*s,  witnesses 
before  dismissing  the  charge  ;  but  in  this 
case  there  was  clearly  no  primd  facte  case 
established  against  Peari  Mohun  Palit.  On 
the  contrary,  as  Mr.  Justice  Kemp  has  shown, 
it  is  quite  clear  from  the  very  paper  itself  on 
which  the  complainant  bases  his  charge 
that  no  charge  of  criminal  breach  of  trust 
could  be  maintained— and  under  these  cir- 
cumstances, the  Magistrate  was  justified  m 
acting  under  Section  67  of  the  Code  of  Criminal 
Procedure  and  in  dismissing  the  case  at 
once. 


The  7th  August  1871. 

Pretmi  -• 

The  Hon'ble  F.  B.   Kemp  and  F.A.  Gbver, 
Judges, 

Frooedare— Transfer  of  ease— Gom- 
plalncmt's  evidenee— Seetiess  2M 
and  301  Code  of  CrinUnal  Frooediire. 

(Criminal  Motion.) 

Grish  Chunder  Qhose  and  others,  FeUtionert. 

Mr.  If,  L,  Sandel  and  Baboo    Umhiea  Chum 
Bom  for  the    Petitioners. 


A  Mtgisfrate  canvot  refinr  a  en  se  to  a  Dspoty  Mtgii- 
trate  unless  he  has,  under  Section  66  of.  tht  Code  of 
Criminal  Procedure,  reduced  the  examination  of  the 
complainant  into  writing ;  nor  can  he  himself  try  a  cast 
OQoe  transferred  to  a  Deputy  Magistrate  without  form- 
ally recalling  the  case  under  Section  80. 

Glover,  J, — VEare  very  unwilling  to  in- 
terfere with  the  orders  passed  in  the  Courts 
helow,  because  the  investigation  appears 
to  have  been  very  carefully  and  thoroughly 
made  and  the  evidence  is  full  and  satisfactory. 
There  can,  however,  be  no  doubt  that  the 
Magistrate  has  in  more  than  one  particolsr 
contravened  the  provisions  of  the  Code  of 
Criminal  Procedure,  and  we  have  no  choice 
but  to  quash  his  proceedings  as  illegal. 

In  the  first  place  he  did  not  record  the 
complainant's  statement  before  referring  the 
ca8e  to  the  Deputy  Magistrate,  as  he  was 
bound  to  do  under  Section  66  of  the  Code. 
There  is  an  order  on  the  back  of  the  petition 
making  over  the  case,  but  no  examination  of 
the  complainant  "reduced  into  writing  and 
signed  by  the  complainant  and  the  Magis- 
trate." 

In  the  cases  of  Dulali  Bewah  versus  Bhoobun 
Shaha  and  of  the  Queen  versus  Mohima 
Chunder  Chuckerbutty*  it  has  been  decided 
that  such  a  departure  from  the  rules  of 
procedure  makes  the  acts  of  a  Magistrate 
illegal. 

The  appellant  further  contends  that  the 
Magistrate,  having  once  made  over  the  case 
to  the  Deputy,  could  not  try  it  himself 
without  formally  recalling  fhe  case  from  the 
lower  Court  under  Section  30. 


♦  ib  W.  K.,  Criminal,  p.  46. 
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The  point  has  been  ruled  in  Shanto  Teamee 
versus  Mrs,  Belilias  and  others*  and  should,  I 
thiDk,  be  given  in  favor  of  the  appellant  in 
this  case.       • 

There  are  other  questions  of  law  raised  ; — 
one  that,  as  regards  Bowshun  Ali,  part  at 
least  of  the  evidence  against  him  was  not 
recorded  in  his  presence  ; — another  that  several 
witnesses  whom  the  accused  wished  to  call 
were  not  summoned. 

We  do  not  see  any  thing  on  the  record  that 
would  substantiate  the  last  objection  ;  and  had 
it  been  a  true  one,  it  would  have  been  made, 
we  should  suppose,  to  the  Judge  when  the 
appeal  was  before  him. 

The  first  is  however  at  least  partly  correct, 
as  the  record  itself  shows. 

As,  however,  it  appears  that  the  conviction 
moat  be  quashed  on  the  two  first  objections 
taken,  it  will  be  unnecessary  to  direct  further 
enquiry  as  to  the  second. 

The  appellants  must  be  discharged* 


The  26th  August  1871. 

Present: 

The  Hon'ble  W.  Ainslie  and  6.  C.  Paul, 
Judges, 

Mookbtear—  Moral  tnrpltade  —  Act 
n  of  t86S. 

In  the  matter  of  Eoylash  Nath  Chowdhry, 
Mookhtear. 

Case  of  a  Mookhtetr  who  was  reinstated  by  the  High 
Conrt  to  his  practice  after  suspensioo  bjr  reason  of  his 
baviiig  been  convicted  in  two  cases,  the  circomstanoes  of 
thaae  eases  not  showing  that  the  Mookhtear  was  ^Ity 
of  any  moral  turpitude  or  that  he  was  unfit  to  act  in  the 
Criminal  Courts  as  a  Mookhtear. 

Ainslie,  J, — On  the  21st  of  November 
1870,  Eoylash  Nath  Chowdhry  applied  to 
the  Deputy  Magistrate  and  Deputy  Colleo- 
tor  of  Diamond  Hnrbour  for  permission  to 
practice  as  a  Mookhtear  and  Revenue  Agent 
ia  his  Coort.  The  Deputy  Magistrate 
finding  that  the  applicant  had  been  convict- 
ed in  two  several  cases, — in  one  case  of 
wrongful  confinement  of  a  ryot  and  in  the 
other  case  of  abetting  the  illicit  manufacture 
of  salt, — reported  the  matter  on  the  26ih  of 
November  to  the  Magistrate  and  Collector, 


*  13  W.  B.,  Criminal,  p.  M. 


and  a  report  having  been  made  by  the  Col« 
lector  to  the  Commissioner  and  the  Board 
of  Revenue,  an  order  was  made  removing 
the  petitioner's  name  from  the  rolls  of 
Revenue  Agents,  but  the  Board  of  Revenue 
did  not  proceed  under  Section  34  Act  XX 
of  1865  to  make  any  report  to  this  Court 
with  the  view  of  having  the  petitioner 
removed  from  the  rolls  of  Mooktears.  Sub- 
sequently, the  matter  having  been  brought 
to  the  notice  of  the  District  Judge,  that 
Officer  on  the  22od  of  May  1871  reported 
the  matter  to  this  Court  for  orders,  forward- 
ing copies  of  the  judgments  in  the  two 
cases  in  which  the  petitioner  was  convicted, 
and  stating  that  in  his  opinion  neither  of 
these  cases  fell  within  the  words  of  Section 
15  of  Act  XX  of  1865,  namely,  '*  fraudulent 
or  grossly  improper  conduct  in  the  discharge 
of  his  duties,  or  other  reasonable  cause." 
The  Judge  then  proceeds  to  say  that  the 
Board  may  have  proceeded  under  the  pro- 
visions of  Section  26  which  refers  to  any 
criminal  offence,  but  that  the  nature  of  the 
charges  of  which  he  has  been  convicted 
would  not  justify  him  in  saying  that  he  is 
not  fit  to  be  a  Mookhtear,  whether  he  con* 
sidered  the  words  of  the  law  above  quoted 
or  the  absence  of  any  thing  in  these  cases 
tending  to  show  that  he  is  not  fit  to  be 
employed  as  a  fiduciary  agent. 

We  have  gone  through  the  judgments  in 
the  two  cases  in  which  the  petitioner  was 
convicted,  and  we  find,  in  the  case  of  wrong- 
ful confinement,  that  the  Deputy  Magistrate 
sentenced  the  petitioner  to  a  certain  term  of 
imprisonment  with  a  fine  of  25  rupees  in 
addition.  The  Judge,  however,  on  appeal 
was  of  opinion  that  the  offence  was  one  of 
such  a  character  as  not  to  call  for  punish- 
ment by  imprisonment  at  all.  *He  accord- 
ingly modified  the  sentence  and  substituted 
a  fine.  It  appears  to  us  that  this  was  a 
case  without  circumstances  of  aggravation ; 
that  there  was  no  moral  turpitude  to  be 
imputed  to  the  petitioner  in  respect  of  the 
act  for  which  he  was  punished  ;  and  that  the 
Judge  is  right  in  saying  that  it  does  not 
show  that  the  petitioner  is  unfit  to  be  em- 
ployed as  a  Mookhtear. 

The  other  conviction  was  for  an  offence 
against  the  Revenue  Laws.  It  may  be  doubt- 
ed whether  this  was  an  offence  which  comes 
within  the  definition  of  the  words  "Criminal 
offence"  as  used  in  Section  14,  but  whe- 
ther that  is  so  or  not  we  think,  from  the 
circumstances  as  disclosed  in  the  judgments, 
that  there  can  be  very  littU  doubt  that  the 
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tnamifkctire  ^  Eodt  luvi  b^ea  iMibHcriilly 
carfied  M,  Mid  th««  it  was  tiot  8t<irt«a  by 
tliis  petiikmor  wkoy  for  «  «fcort  thvi^,  W^s 
mctiiig  as  the  Ktib  of  the  Zemt&dbr.  It 
appeatH  to  In  tkbt  tke  peticiotver  was  care- 
less in  alloWuig  Ibe  cootinaamce  of  a  brMtch 
of  tbe  Bevenae  Lsrws,  but  tlMt  ihere  is 
ttotbhif  in  the  aeit  irhiefc  implies  Moh  -de- 
clivity tkait  we  can  say  that  be  ib  a  'person 
Who  lotight  wot  to  be  trueled  lo  nspreneat 
another  i^  tha  CritliiHil  Covrta  as  a  ifti^ok-h- 
•tear,  ^p^ally  when  we  find  that  for  1*8 
years  ihis  mm  has  beea  Jietiag  as  "a  iioeiUh- 
^ar,  and  tfant  no.  >ebarge  of  diriionesty  or 
fmaoo«4iiot  in  nespeet  of  his  {yroAsatowsl 
duties  faas  bwsn  brooght  against  hitt^  Itke 
•nsfraifisibn  hn  alliesMiy  con^aoed  i^  9 
iw^nUM^  Stfd  WB  ihink  tihat  ih^  p^itioa^r 
wogte  tio#  to  be  allowed  4e  rekane  Ids 
^prae^e. 


f  h«  2bd  Septf^ber  1>S^1. 

Preseni: 

Tha  Kon't^  R  B.  Sst^V  ^od  1^.  Akidie, 
Jndffes. 

-d'eotions  tstf  anid  3 
nal  Code. 


JUtia^--J^ng^B^ 

sonmont*— Seotlons  m  and  38>Zf  Ire- 


{ifiscettftneons  (}ase.) 

jfeluui^uolih  and  andther,  PktiiSoni^t 

Bdhfo  Aihootdsh  Dhur  lorHi^  ^etSli^bidtli. 

H  vacate  of  Munltta8ent«neBliiflid^ga.tee<of  fi0 
YfOBeea  ipi  AwardiiK  ImpriBoniseqt ,  for „^pe  mtfitfa^  ip 
dfi^kolt  of  iM^mttnt  of  toe  fine  is  iilegml,  with  reierenoe 
'to  -S^aions  V6  and  B62  df  tbe  'Ptibkl  KM^ 

diHiHej  J.— -Lr  this  ease .jfehan  iBuol^Uiand 
£ader  Btfokah  have  petitioned  the  Couiii  nn- 
datSeetion  404  oi  the  Qodd  of  Orin^al  Pxo- 
4)edBre  to  reviae  the  orders  of  the^roint  Ma- 
fgistrato  of  fiacoa  ipasaed  on  the  }5th  of  Au- 
^[Qst  1871.  The  case  of  Jehan  Back3h  was 
i^foEe  ^is  Court  in  Kay  last.  It.i^ppeare^ 
ibat-be*  ba>ffi^g  bieen  preiviaualy  l)oand  down 
to  keep  the  peace  in  recognizances,  to  thie,  ex- 
tent of  500  rupees,  was  convicted  by  "the 
tiienJoint  Mn^akrate  of  Daeoa  ^Bd^aed  10 
iWpees^rvi  assault)  iind  Miat  lait  the  seme 
time  his  rrecogniaance  wae  Ibtfeited.  The 
IGoiiii  iMs  tben^f  opinion  thati Jahaa  Baobab 
oai||bt!toihi*rb  had!an^pp#rtainii^y  fit  ««e«fthH 
4iig  .nritbeatos  lin  ^aappoit  ef  the  of(UBe,fihowqi 
AgaiMithefotffeitiureof  tbe  reeogni^fMHoe^i^d 
4bat  Jibe  'oiiginal  trii^   havii^   been   Teigr 


tbe  oooVictibn  and  dii^t  tub  Ijiri^^ 
bear  tke  fiftse  Se  wnoo  t^Adn^  £1  Oie  ^i 
tendered  by  the  petitioner,  f  he  lflt|»^.^ 
has  Qow  ponvicted  Jehan  Bnckal^  ngi^'%xA 
fifaed^bim  50  rupees  whi^h  has  been  pjud.  .A 
^uestioh  has  beeuTaised  whetKer  that  oonTio- 
tibn  aid  sentence  is  legal  aid  prppeiL  "TOitk 
referenpe^  to  the  case  of  tills  petitionLer  ISsi 
papers  will  t)e  called  ibr. 

^  ,^e  other  petitioner  who  was  also  fen- 
tetipea  to  a  fiiie  of  50  rupcis  a^^  Ww 
prlsontniBht  for  ope  jqabntji  in  AfaminM 
payriie^t  seeins  to  luive  been  put  on 
ti4a  fedftce  ttie  case  wfent.feV  ftem 
Court.  With  reference  to  lain  it  is  'codL«^^ 
tbat,^  «)aQtioJ^ dWLaf  the fcballMIe M^iti 
the  imprisonment  A^  :ciilL,be  jKmi4«dlt«o 
term  of  three  months,  and  as  by  Seotion  65  of 
Idia  4>ide  iti^riirM^b:iittt  ^  ii^aMt  tyf  ^iMent 
lof  a  «tie  xjahiMt  'ttOo^  bni^M^fcli  «f  fite%i« 
tof  iitfpFisoiiiieit,  MiM  16  %6  4bUiin^lif|| 
of  imprisonment  fixc€  ^  M«tAlcl^irftb 
offence  is  jH;^l^ble,l)y  «na«i«viMi|(  miTell 
as  by  fine,  therefore  this  order  is  me^  The 
prisoner  has  already,-  it  would  appear,  been 
17  days  in  jail,  and  as  the  sentence  is  mani- 
festly oontmr  te  ibof  pief^rbiflM  of  the  law, 
we  tiiink  it  proper  at  once  to  amend  it  and  di- 
rect that  the  impriftaoaietft  shall  be  redoced 
to  21  days.  We  also  direct  that  the  proeeed- 
j»S^  whioli^rb  said  iHelie^peifling  for  iie4i3- 
feiture  of  the  recognibai^s  entered  into  by 
Jehan  Bucksh  be  stayed  until  fiuther  ordeis. 


The  2ndtSeptlMnhftr  1871. 


etU.< 


1!be^oin)le  F.  B,  Ijeny)  aba  "Vf  .  i3MilI^ 


wottaiUbn  .—■ 
#e«ial  #odb. 


8lottailbn;^«B%^^ns")^6  -^ML  «S[ 


The  ^ueeii  ter%m  MMm  ^Obttnder  Sfl^  H^ 
iSomnmiia'hymiiagmrdU  dfiB  fe^Milb 

Bahoo$  boorga  Aoliun  i>098,  luhar  'H'hmiUr 
3oa  and  Tnmath'Bimifj'tilst  the  Appd- 
lant. 
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There  can  be  oo  conviction  of  the  offence  of  kidnap- 
ping ander  Section  366  of  the  Penal  Code,  nnless  it  is 
proved  that  the  accused  has  taken  the  girl  ont  of  the 
keeping  or  custody  of  her  lawful  guardian  without  her 
consent. 

Where  the  accused  represented  to  the  prosecutor  that 
a  grid  was  a  Brahmin  and  thereby  induced  him  to  part 
with  his  money  on  consideration  of  the  marriage  of  the 
girl  to  His  brother,  when  the  girl  really  was  of  the  Sudra 
«aste,  it  was  held  that  he  was  guilty  of  cheating  by  false 
personation  under  Section  416  of  the  Penal  Code. 

Keinpt  J. — Thk  prisoner  in  this  case  has 
been  convicted  under  Section  366  and  Section 
42U  of  the  Indian  Penal  C^dp.  We  think 
that  the  conviction  on  the  first  S'ection  cannot 
stand.  Kidnapping  is  defined  in  Section  361 
as  follows: — **  Whoever  takes  or  entices  any 
'*  minor  under  fourteen  years  of  age  if  a  male, 
*'  or  under  sixteen  years  of  a-je  if  a  female,  or 
*'  anv  person  of  unsound  mind,  out  of  the  keep- 
"  injr  of  the  lawful  guardian  of  such  minor,  or 
**  person  of  unsound  mind,  without  the  con- 
*•  8»'nt  of  such  guardian,  is  yaid  to  kidnap  such 
*^  minor  or  person  from  lawful  guardianship." 
Thor  fore  the  offence  consists  in  taking  a 
rain>>r  out  of  the  keeping  of  his  lawful  guar- 
dian without  the  consent  of  such  guardian,  and 
in  this  case  there  is  no  evidence  whatever  that 
the  prisoner  did  take  the  girl  out  of  the  keep- 
ing OP  custody  of  her  lawful  guardian  without 
her  consent. 

On  the  2nd  charge  we  think  that  the 
contention  of  the  pleader  is  without  any 
force  whatever.  Under  Section  416  cheat- 
ing by  personation  is  defined  as  follows  : — 
**  A  r-erson  i'^  said  to  cheat  by  personation  if  he 
"  «  heats  by  pretending  to  be  some  other  per- 
'*  son,  or  by  knowingly  substituting  one  per- 
**  son  for  another,  or  representing  that  he  or 
«*  any  other  person  is  a  person  other  than  he 
*'  or  such  person  really  is."  Now  here  there 
is  no  doubt  that  the  prisoner  did  represent  to 
the  prosecutor  that  the  girl  was  a  Brahmin 
girl  and  thereby  induced  him  to  part  with  his 
money  on  consideration  of  the  marriage  of  the 
girl  to  his  brother,  when  the  girl  really  was  of 
the  Sudra  caste,  and  we  think  that  the  of- 
fence under  this  Section  is  made  out. 

We  quash  the  conviction  under  the  first 
Damed  Section,  namely,  Section  366  ;  but  the 
conviction  under  Seciion  420  and  the  sentence 
of  five  years*  rigorous  imprisonment  passed  ! 
under  that  Section  will  stand.  The  further 
sentence  of  5  years*  rigorous  imprisonment  j 
nnder  Section  366  is  annulled. 


The  1 1th  September  1871. 

Present : 

The  Hon'ble   A.  G.   Maopherson   and  P.  A. 
Glover,   Judges. 

Gharg^e  —  ^Titneas  —  Fine  —  Section 
283,  Penal  Gode. 

Referenre  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
hv  the  Officiating  Sessions  Judge  of 
Gya. 

The  Queen  versus  Jehangeer  Buksh  Khan  and 
others. 

A  Magistrate  shoald  himself  state  distinctly  what 
charp^e  an  accused  person  has  to  meet,  and  ouji^ht  not 
to  leave  that  to  his  amiah. 

A  person  who  is  called  as  a  witness  by  the  Court 
cannot  be  convicted  and  fined  under  Section  ^iSd  of 
the  Penal  Code. 

Mac  ft  her  son,  J. — The  conviction  of  the 
three  petitioners  and  the  sentences  passed  upon 
them  are  set  aside ;  and  the  fines,  if  they 
have  beeu  paid,  must  be  at  onoe  refunded  to 
them. 

The  proceedings  before  the  Assistant  Ma- 
gistrate were  most  loosely  and  irregularly 
conducted,  and  clearly  must  be  quashed.  It 
was  the  business  of  the  Assistant  Magistrate 
himself  to  state  distinctly  what  the  charge 
was  which  the  accused  had  to  meet,  and  he 
had  no  right  whatever  to  leave  it  to  any  of 
his  amlah  to  say  under  what  Section  the  ac- 
cused were  being  proceeded  against. 

It  would  appear  from  the  record  that  two 
of  the  petitioners,  Doorga  Singh  and  Mode 
Singh,  were  actually  first  examined  as  wit- 
nesst'S  and  then  convicted  and  fined  under 
Section  283  of  the  Penal  Code.  The  Assis- 
tant Magistrate  records  the  evidence  of  Doorga 
Singh,  describing  him  as  '*  first  witness  called 
by  the  Court,'*  while  he  describes  Mode  Singh 
as  **  2nd  witness  for  Court." 

How,  after  being  called  by  the  Court  as 
witnesses,  they  came  to  be  convicted,  or  how, 
if  they  were  on  their  trial,  the  Assistant  Ma- 
gistrate came  to  call  them  as  witnesses,  is 
quite  inexfdicable. 

We  may  add  that  a  person  does  not  become 
a  witness  for  the  Court  merely  because  the 
Court  and  not  the  parties  call  him  t«>  give 
evidence  ;  and  that  the  expression  **  witness 
for  Court"  is  alike  incorrect  and  improper. 
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The  9th  September  1871. 

Present : 

The  HoQ'ble  F.    B.  Kemp  aad  W.  Ainslie, 
Judffes. 

Procedure— False  chargre— Sectiosn 
180  and  Z^O^  and  Chapter  ZZV, 
Code  of  Criminal  Precedure— Sec- 
tion 211«  Penal  Code. 

JReference  to  the  High  Court  under  Section  434 
of  the  Code  of  Criminal   Procedure  hy    the 
Sessions  Juige  of  Uooghly. 
The  Queen  verms  Gour  Mobun  Singh. 

Under  Section  249,  Act  VIII  of  1869,  which  exteads 
the  provisions  of  Section  180  to  trials  of  offences  under 
Chapter  XIV,  a  Deputy  Macistrate  may  dismis'i  a  com- 
plaint uniier  ihat  Chapter  without  calling  evidence,  if  in 
liis  jud/jment  thore  is  no  suflacient  ground  for  proceed- 
ing under  it. 

Un  ler  the  circumstances  of  this  case,  however,  the 
High  Court  considered  that  the  Deputy  Magistrate 
should  have  made  enquiries  before  charging  the  com- 
plainant with  makin.j  a  fal-e  charge  under  Section  211, 
Penal  Code. 

Reference. — The  petitioner  tirst  applied  to 
the  Police  uccusinj?  certain  persons  of  having 
committed  thett.  The  Police  enquired  into  the 
case  and  reported  that  the  c:»8e  was  a  faise 
one.  Petitioner  pendini;  the  enquiry  applied 
to  the  Deputy  Magistrate  oulHng  ihe  acts  of 
the  Police  in  question,  and  asking  for  the 
Deputy  Magistrate's  personHl  itivestigation 
into  his  complaint.  Tlie  Deputy  Magistrate 
took  up  the  petition  with  the  Police  Report, 
and  summoned  petitioner  on  a  false  coraplaiot 
under  Section  211,  without  taking  any 
evidence  en  petitioner's  behalf. 

It  seems  to  me  that  this  proceeding  was 
illegal.     Under  the  High  Court  Rulings  quot- 
ed in  the   margin,*  the  De- 
*7  W.  R.,  p.  47.    puty  Magistrate  was  bound 
2  W.  R.,  p.  47.    ^  ^^^  ^^Q  endence  of  the  j 
witnesses  of  the  complainant  respecting  the  ' 


matter  which  he  charged  against  the  accused, 
inasmuch  as  it  was  a  charge  cognizable  under 
Chapter  XIV  of  the  Code  of  Criminal  Proce- 
dure ;  and  until  he  had  done  so  and  found  the 
charge  to  be  unsustained,  he  was  not  jnstified 
in  dismissing  petitioner's  case  and  instifcnting 
proceedings  against  him  under  Section  211, 
merely  upon  the  Police  Report.  It  is  observa- 
ble that  the  petitioner  imputed  riiola fides  with 
respect  to  the  Police  proceedings,  and  therefore 
it  was  the  more  necessary  for  the  Deputy  Ma- 
gistrate to  allow  petitioner  an  opportunity  of 
establishing  his  charge  against  the  persons 
accused  before  he  summarily  entertained  the 
Police  account  of  the  matter  that  it  was  a 
false  charge.  The  order  of  the  Deputy  Ma- 
gistrate appears  to  be  illegal,  and  there- 
fore I  think  it  ought  to  be  set  aside. 

The  case  does  not  require  any  explanation 
from  the  Deputy  Magistrate. 

Judgment  of  the  High  Court 

JTemp,  J. — The  rulings  quoted  by  the 
Judge  were  passed  before  Act  VIII  of  1 8'59 
came  into  operation.  Under  Section  249  of 
Act  VIII,  the  provisions  of  Section  18t)  have 
been  made  applicable  to  trials  of  offences 
under  Chapter  XIV. 

1^1  this  case  the  petitioner  charged  a  num- 
ber of  people  with  dacoity.  Duiing  the 
Police  enquiry  the  petitioner  became  dissatis- 
fied with  the  proceedings  of  the  Police  ciiarg- 
ing  them  with  partiality.  He  applied  to  the 
Deputy  Magistrate  to  proceed  to  the  s«pot  in 
person  and  to  examine  the  witnesses  adduced 
l»y  the  prosecutor.  The  Deputy  Mugisjtrute 
took  no  action  in  the  matter,  but  waite<l  the 
report  of  the  Police.  The  Police  reported 
the  charge  as  false,  and  the  Depuiy  Matjis- 
trate,  without  taking  any  evidt-nce  or  luakiag 
any  further  enquiry,  has  direct*  d  tne  peti- 
tioner to  be  tried  for  an  offtjnce  under  Sec- 
tion 2)1. 

We  think  that  although  under  Section  180, 
the  Deputy  Magistrate  was  competent  to  dis- 
miss the  complaint  if  in  his  judgment  there 
was  no  sufficient  ground  for  proceeding;  in  it, 
that  this  was  a  case  in  which  the  Deputy 
Magistrate  ought  to  have  made  some  enquiry 
to  satisfy  himself  that  the  proceeding:*  of 
the  Police  were  not,  as  stated  by  the  peti- 
tioner, partial  and  improper,  before  charging 
the  petitioner  under  Section  211.  We 
direct  the  Deputy  Magistrate  to  proceed  witk 
reference  to  the  above  remarks. 
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Tke  9tk  SeptenOKti:  187U 

Present : 

Tim  Soii'Ue  F.  B.  Kemp  and  W.  AinsHe, 
Judges. 

foroe  to    pabllo   Berrant— S«^tl5ilft 
I«7  mud  S03i  yesttl  C«Ae. 

(IfisoeRcmeotM  Case.) 

IVilruttun  Sein  and  others,  Petitioners. 

Bttbo&   Hohinm  Alohun  Boy  for  tke  Peti* 

tioners. 

WtMVe  the  acoiuid  were  eonvioted  aoder  Seotion  147 
of  the  PeM«l  Code  of  rioting  and  also  under  Section  363 
of  usiDfc  Criminal  force  to  a  Constable  who  went  to 
arrest  them,  the  High  Court  set  aside  the  conviction 
under  the  former  S^on. 

Ainslie^  /.—Ik  this  case  certain  parties, 
the  applicants  before  ns,   were  convicted  by 
the   Assistant  Magistrate   of  QoalundO|  and 
sentenced  nnder  S^tions  147  and  853  to  three 
months'   imprisonment   under  each   Section. 
The  faots  of  the  cose  appear  to  be  that  there 
was  a  dispute  between  certain    zemindars, 
owners  of  two  hauts ;  that  one  party  had  ap- 
plied to  the  Police  for  assistance  and  a  Con- 
stable was  deputed  to  prevent  a  breach  of  the 
peace.     This  Constable  sent  over  a  Chowkee- 
dar  to  ascertain   what  was  being  done  in  the 
rival   village   and  received   information  that 
men   were  assembled  there.     Thereupon  he 
proceeded  to   that  village   and  says  that  he 
found    a  number   of  people   assembled    and 
armed  with  sticks  in  a  certain  house,  and  that 
when  he  was  about  to  arrest  them  thej  resist- 
ed him  by  force  and  beat  him.     The  evidence 
has  been  believed  by  the  Assistant  Magistrate 
and  also  by  the  Judge  to  whom  an  appeal  was 
prefisrred.     The  case  comes  before  us  under 
Sectioii  404  of  the  Criminal  Procedure  Code, 
and  jthe  first  point  of  law  which  is  taken  is 
that  the  two  offences  constitute  substantially 
parts  of  one  and  the  same  offence,  and  a  varie- 
ty of  oases  have  been  cited  in  support  of  this 
▼lew.     Among  these  the  cases  in  Vol.  YII, 
Weekly  Reporter,  page  13,  and  Vol.  X,  Weekly 
tteporter,  page  63,  Criminal  Rulings,  may  be 
elected  as  the  roost  prominent.     It  was  also 
urged  by  the  learned  Counsel  for  the  peti- 
tioners that  the  Assistant  Magistrate  had  con- 
victed the  prisoners  of  being  members  of  an 
unlawful  assembly  in  having  come  together 


with  arms  witii  the  oomnon  object  of  tiaku% 
a  viotent  attack  npon  the  rival  tUlligi^  tied 
that  the  ovnviotloB  on  the  2nd  eonnt  most 
stand  or  fitii  with  tliat  on  the  first  6ount;  but 
as  it  appears  that  the  oonviotcon  is  of  rioting^ 
that  is  of  some  overt  act  over  and  above  tbe 
mere  unlawful  assembly,  It  is  olear  that  tlie 
Magistrate  was  dealing  with  an  offenee  whkklL 
arises  out  of  no  other  aet  ezoofM  than  that  for 
whidi  a  separaiie  pumshaent  has  been  awards 
ed  under  Seetion  853 ;  but  even  if  it  wert 
otherwise,  we  think  that  the  two  ofiBsooet  do 
not  necessarily  stand  or  fall  together »  far  by 
Clause  1  Seotion  99  of  the  Penal  Code,  the . 
attack  on  the  Constable  would  not  be  justified, 
by  any  mistake  made  by  him  in  his  duty.  Oa 
the  authority  of  the  oases  cited,  we  think  that 
the  first  punishment  must  certainly  beset 
aside.  We  think  that  there  are  no  grounda 
for  interfering  with  the  sentence  nnder  Seo-> 
tion  353.  The  orders  of  tlie  Assiatant  Magis- , 
trate  are  modified  accordingly. 


1 


Tho  I6th  September  1871. 
Present : 

The  Hon'ble  E.  V.  Bayley  and   0warkanath 

Mitler,  Judges. 

Prooedure  — Breach  of  the  l^aeO'^ 
Asrent— Seotion  318,  Code  of  Crlnil«> 
nal  Prooedare* 

Reference  to  the  High  Court  under  Seetion  434^ 
of  the  Code  of  Criminal  Procedure  by  ik* 
Officiating  Sessions  Judge  of  Rajshahye. 

Ooomar  Poresh  Narain  Roy,  Petitioner. 

Baboo  Mohinee  Mbhun  Roy  for  the  Petitioner. 

Before  proceeding  to  bind  parties  to  keep  the  peace,  . 
suinmonses  should  be  duly  issued  to  the  witnesses,   who 
should  be  examined  in  tlie  presence  of  the  parties.    The 
accidental  presence  of  any  agent  is  not,  legally  speafaiogf.  - 
such  presence  before  which  an  examiuatioa  is  legally 
safficient. 

Reference. — Fbom  the  record  of  this  case  it- 
appears  that  on  the  6th  May  1871,  the  Offi- 
ciating Joint  Magistrate  recorded  the  evidence) 
of  Jogonath  Tewarie,  Sub-Inspector  of  Police 
at  Bilmaria,  who  stated  that  there  was  a  dis- 
pute between  the  zemindar  Poresh  Narain 
Hoy  and  the  manager  of  Rajapoor  Factory, 
and  asked  that  proceedings  might  be  taken 
under  Section  318  of  the  Criminal  Procedure 
and  niean while  a  heavy  bond  might  be  tkken 
fh)m  both  parties  to  prevent  a  breaoh  of  the 
peace.  The  Joint  Magistrate  on  the  same 
day,  Und^  the  pioviiioiu  of  Seotion  282  Orir 
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minal  Procedure,  ordered  snmmons  to  issue 
against  both  parties  to  give  security  bonds 
for  rupees  5,000  each  or  to  shew  cause.    On 
the  22nd  May  the  same  Sub-Inspector  depos- 
ed again  before  the  Joint  Magistrate  that  he 
had  been  directed  to  make  fresh  enquiry  into 
the  matter,  and  found  that  Messrs.  Watson 
and  Go.  are  actually  in  possession  of  the  land 
having  no  special  force  of  armed  men  and 
they  collected  the  rents;  and  that  Poresh 
Narain  Roy  has  set  up  a  new  cutchery  and 
has  8  armed  men  there,  and  also  4  armed  men 
at  another  place  to  assist  in  collecting  rents 
on  the  land  where  Messrs.  Watson  and  Co. 
are  in  possession.      He  considered  that  if 
Poresh  Narain  Roy's  people    attempted  to 
collect  rent  that  Messrs.    Watson's    people 
would  oppose  them.     He  added  that  the  Dis- 
trict Superintendent  had  ordered  him  to  re- 
quest that  the  summons  against  tbe  manager 
oU  part  of  Messrs.   Watsons  might  be  £s 
oharged  and  a  heavy  bond  to  keep  the  peace 
might  be  required  ^om  Poresh  ISTarain  Roy. 
On  this  the  Joint  Ma^trate  on  the  same  day 
cancelled  the  summons  against  the  manager 
of  Rajapoor  factory.     He  set  aside  his  former 
summons  on  Poresh  Karain  Roy  and  ordered 
a  fresh  summons  calling  for  a  bond  for  rupees 
20,0u0  to  issue  upon  him.     There  is  nothing 
to  shew  in  his  evidence  from  what  source  the 
Sub-Inspector  obtained  his  information,  i,  e., 
whether  it  was  told  him  by  others,  or  whether 
he  had  seen  every  thing  with  his  owa  eyes, 
or  whether  both  had   become  mingled  toge- 
ther and  hence  his  opinions  had  been  formed. 
It  does  not  appear  that  Poresh  Narain* s  re- 
presentative was  in  the   Court  on  tbe  22nd 
May  or  was  allowed  to  cross-examine  the  Sub- 
Inspector;    and  yet  on  that  statement  alone 
the  Joint  Magistrate  proceeded  to  take  the 
evidence    of  the  witnesses  on  the  part  of 
Poresh  Narain  Roy  and  decided  that  a  bond 
for  rupees  20,000  must  be  taken.     The  deci- 
sion of  the  Joint  Magistrate  rests  mainly  on 
the  evidence  of  the  Sub-Inspector.     The  evi- 
dence of  Poresh  Narain's  witnesses  shews  that 
Messrs.  Watsons  formerly  held  the  land  in 
farm,  and  that  they,  the  witnesses,  now  pay  rent 
to  Poresh  Narain ;  but  I  do  not  see  from  their 
evidence   that  they  say  anything  about    a 
cutchery  having  been  recently    set  up  by 
Poresh  Narain.    However,  be  that  as  it  may, 
it  is  evident  that  the  case  for  the  prosecution 
was  oomprised  solely  of  the  information  of  a 
Sub-Inspector  which  can  only  be  considered 
as  the  credible  information  necessary  under 
8e(^on  282  to  enable  a  Court  to  issue  a  sum- 
mons, and  the  Joint  Magistrate  failed  to  follow 
the  course  prescribed  in  Section  287  which 
baa  be^  ndly  detailed  in  the  Full  Bench 


Ruling  dated  )  3th  September  1869.*  In  that 
Ruling,  four  Judges  have  decided  that  '<a 
Magistrate  can  only  be  satisfied  that  there  is 
occasion  to  bind  a  person  to  keep  the  peace 
after  he  has  recorded  evidence  taken  judicially 
before  him  in  the  presence  of  the  persoa 
summoned,  and  who  must  have  an  opportunity 
given  him  of  cross-examining  the  witnesses 
adduced  by  those  on  whose  complaint  tiio 
charge  against  him  is  brought  forward.*' 

In  this  case  nothing  of  the  kind  has  been 
done.  As  far  as  I  can  perceive  from  the  record, 
tbe  Sub-Inspector  acted  and  made  enquiry  on 
complaint  of  others  and  the  Magistrate  trying 
the  case  was  bound  to  call  on  those  persons  u> 
appear  and  depose  in  the  presence  of  the 
accused  or  his  agent  to  the  facts  alleged  by 
them.  I  am  compelled  to  forward  the  records 
of  this  case,  under  the  provisions  of  Section  434 
Criminal  Procedure  Code,  to  die  High  Court,  in 
order  that  the  proceedings  of  the  Joint  Magis- 
trate may  be  set  aside  and  the  order  quashed. 
Before  despatching  the  papers  a  copy  of  this 
order  of  reference  will  be  forwarded  to  the 
Officiating  Magistrate  in  order  that  he  may 
furnish  an  explanation  of  the  defect  in  his 
proceedings. 

Having  received  the  explanation  of  the 
Joint  Magistrate,  dated  the  18th  August, 
I  am  still  of  opinion  that  the  record  must  be 
submitted  to  the  High  Court  for  the  reasons 
already  recorded  by  me.  In  order  to  explain 
my  reasons  T  take  the  explanation  furnished 
in  detail. 

Ut. — I  do  not  consider  that  there  was  any 
necessity  to  recall  the  Inspector  a  third  time, 
but  it  was  necessary  that  the  persons  from 
whom  he  obtained  his  information  should  be 
produced  in  Court  and  examined  in  the  pre- 
sence of  the  party  called  on  to  furnish  security. 
I  can  in  no  way  look  upon  the  evi  ience  of 
the  Inspector  as  establishing  the  necessity  for 
calling  for  the  recognizance.  | 

The  evidence  of  the  Inspector  could  only 
be  founded  on  what  he  had  heard  from  others  J 
and  he  was  not  the  proper  person  to  decide 
what  portions  of  what  he  heard  was  credible 
and  should  be  stated  to  the  Court.  The 
Joint  Magistrate  was  bound  to  examine  those 
persons  himself  and  to  decide  on  their  evi- 
dence according  to  his  own  judgment. 

2nd, — Whether  breaches  of  tiie  peace  hare 
subsequently  taken  place  or  not  does  not  affect 
the  legality  of  the  proceedings  of  the  Joint 
Magistrate,  and  I  am  still  of  opinion  that  his 
proceedings  in  the  case  should  be  quashed . 


*  I2W.B.,  Criminal,  p.  60. 
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Judgment  of  the  Sigh  Court. 

Baghg,  J.— The  view  taken  by  the  Judge  is 
perfectly  correct.  It  is  necessary  that  sum- 
monses should  duly  issue  to  the  witnesses  and 
they  should  be  ezaraiued  in  the  presence  of  the 
parties.  The  accidental  presence  of  any  agent 
is  not,  legally  speaking,  such  presence  before 
which  an  examination  is  legally  sufficient. 
The  Joint  Magistrate's  proceedings  are  quash- 
ed,  as  recommended  by  the  Officiating  Judge. 


The  iSth  September  1871. 

Present : 

The  ifon'ble  G.  A.  Macpherson  and   F*  A. 
Qlover,  Judges, 

raise  erldenoe— Cl&arire— Seotlon  193) 
Fenal  Code. 

The  Queen  versus  Moharaj  Misser  and  others, 
Appellants, 

Committed  hy  the  Assistant  Magistrate  and 
tried  hy  the  8essions\Judge  of  Tirhoot  on  a 
charge  of  giving  false  evidence* 

Mr.  R.  E  Twidaie  and    Bahoo    Chunder  Ma- 
dhub  Ghose  for  Appellants. 

It  is  wholly  incorrect  to  charfi:e  a  oomber  of  perions 
Jointly,  with  intentionally  giving  false  evidfnce  un- 
der Section  198,  Penal  Code. 

A  charge  under  that  Section  shoold  show  what  the 
statement  is  which  the  accnsed  persons  or  any  of  them 
are  alleged  to  have  made,  and  it  should  disclose  the  exact 
date  on  which  the  offence  charged  was  committed,  and 
the  Court  or  Officer  before  whom  the  false  evidence  was 
given. 

Macpherson,  J, — It  is  impossible  that  any 
of  these  convictions  should  be  upheld. 

The  ten  appellants  were  all  tried  together 
charged  with  giving  false  evidence  under  Sec- 
tion 198  of  (he  Penal  Code. 

Six  of  them,  vts.,  Baijnath  Misser,  Imruth 
Misser,  Kari  Misser,  Sarban  Ghowdhry,  Brii 
Behari,  and  Loollah  Dhanook,  were  included 
in  one  charge  :  the  remaining  four  were  the 
subjects  of  the  other. 

The  charge  against  the  six  is  ''  that  you  on 

**  or    about  the day  of  June at 

*^  Tajpore  [committed  the  offence  of  voluntari- 
<'  ly  giving  false  evidence  in  a  stage  of  a  judi- 
#<  ^bX  proceeding,  and  that  you  have  thereby 


<'  committed  an  offence  under  Section  198  of 
"  the  Penal  Code,  &c." 

Now  this  charge  is  bad  and  defective  in  a 
variety  of  most  substantial  respects. 

Firstly, — It  is  wholly  incorrect  to  charge  a 
number  of  persons  jointly  with  giving  false 
evidence.  It  may  be  that  the  statements  which 
are  said  to  be  false  were  all  made  in  the 
course  of  one  particular  trial  and  that  they 
were  all  made  in  order  to  attain  one  particu- 
lar end.  Still  each  statement  is  made  by  one 
man  only.  However  many  statements  to  the 
like  effect  may  be  made  by  others,  every 
man's  statement  is  his  own,  and  upon  it,  and 
upon  it  alone,  must  any  charge  against  him 
stand  or  fall.  The  lie  (if  it  be  a  lie)  told  by 
a  witness  is  none  the  less  his  own  particular 
He  because  other  witnesses  have  about  the 
same  time  told  similar  lies;  and  it  is  each 
man's  own  lie,  and  not  his  neighbour's,  that 
can  alone  be  used  against  him  or  be  the  sub- 
ject of  a  prosecution  under  Section  198.  I  do 
not  mean  to  say  that  if  the  accused  pe^rsons 
were  properly  charged,  each  in  respect  of  his 
own  particular  false  statement,  the  Sessions 
Court  might  not  be  justified  in  putting  them 
up  and  trying  them  together.  It  may  occa- 
sionally be  convenient  and  proper  that  they 
should  be  so  tried ;  but  tiien  the  Court  re- 
quires to  be  most  careful  in  keeping  the  case 
of  each  prisoner  distinct  from  that  of  the 
others  and  in  seeing  that  the  case  against  each 
is  complete  in  itself  in  all  its  details. 

Secondly.'-'The  charge  does  not  shew  what 
the  statement  is  which  the  accused  persons,  or 
any  of  them,  are  alleged  to  have  made,  and 
which  is  relied  on  as  being  ialse ; — it  does  not 
set  out  distinctly  the  particular  statement  on 
which  the  prosecution  is  based.  It  has  been 
decided  over  and  over  again  by  this  Court 
that  the  charge  under  Se^on  198  must  show 
on  the  face  of  it  the  statement  which  is  alleged 
to  be  false :  and  it  is  manifestly  nofair  to  the 
accused  when  this  rule  is  not  attended  to. 

Thirdly. — ^The  charge  does  not  disclose 
either  the  day  of  the  month  or  the  year 
on  or  in  which  the  offence  charged  was  oom- 
mitted.  It  was  **  on  or  about"  some  day  in 
some  month  of  June,  but  there  is  nothing  to 
indicate  what  June,  nor  what  day  in  what 
June. 

Fourthly.-^Tlie  charge  does  not  indicate 
the  Court  or  the  officer  before  whom  the  false 
evidence  was  given.  The  only  information 
given  is  contained  in  the  words  '*  in  a  stage 
of  a  judicial  proceeding"  and  "  at  Tajpore," 
but  what  stage  of  what  judicial  proceeding 
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On  the  whole,  it  appears  to  me  that  there 
,  ^gie  eisfors  and  d^ects.  both  in  the  cbai^ge  and 
ia  tW  p*oo6i^diaga  oi»  t^e  t^al  whiph  hav^e 
p«^,udicod  the  ^riaovers,.  ^d  I  tjbdnk  t]^a$  the 
.  OQD^iptiiQne  aod  the  9^t^AceB  p^asaed  oa  tljieni 
'(^^14  ¥e/8jet  adde,  an4  that  they  shpnld  he. 


^doe»  not  appear.  In  the  case  of  FutUe  Mi 
Biswas^  low.  R.,  37,  where  the  charge  was 
%  fnller   and  bette^r  than  ia  the  present 

'instance,  the  Court  said  : — **  We  think  it  right 
**  to  remark  here  that  in  our  opinion  both 
<^  the  charges  made  against  the  prisoner  are 
"seriously  defective  in  not  specifying  the 
-**  judicial  proceeding  in  a  stage  of  which  the 
^'  prisoner  is  accused  of  having  made  the 
"  false  statement.     We  even  think  that  the 

.  -**  paildcular  stage  of  the  proceeding  ought  to 

:  ^*  have  been  mentioned.  It  is  only  Mr  to 
^the  prisoner  that  the  charge  which  ia  to 
**  stand  for  ever  against  him  should  be  made 
^'  as  de^nite  and  specific  as  it  reasonably  can 
'^-be.*' 

'  The  six  priaoners  being  arraigned  upon 
ti^is  remarkably  loose  and  general  charge, 
pleaded  not  guilty.  At  the  trial,  their  deposi- 
tions taken  by  Mr.  Forbes,  the  Assistant 
Magiatrate  of  T^ajpore,  on  the  1 7th  of  June 
1871,  in  a  stage  of  a  criminal  case  which  he 
was  trying,  were  put  in  and  proved.  Evi- 
dence was  giv^i  for  the  prosecution  that  the 
-BtatesMnta  made  by  the  prisoners  were  false, 
'and  thtft  the  case  which  they  attempted  to 
support  was  false.  But  the  whole  evidence 
is  of  a  general  nature :  and  it  was  in  mot 
kerned  enough  to  prove  that  the  case  tried  by 
the  Asdbtant  Magistrate  was  wholly  false, 
without  entering  into  details  as  to  the  state- 
.  menta  made  by  the  present  appellants  respec- 
tively. 

The  commission  of  the  offence  of  giving 
false  evidence  under  Section  198  is  not 
proved  unless  it  is  proved  that  the  accused 
has  intentionally  made  a  particular  statement 
whixsh  IB  shewn  to  have  been  false  to  his 
fedowledge.  In  the  six  depositions  whidi 
hav^  been  put  in,  and  which  were  treated  as 
shewing  the  false  evidence  with  the  giying 
:  of  which  the  prisoners  are  charged,  there  are 
naany  statements  which  are  probably  tree 
enoitgh,  and  as  to  which  there  is  oertamly  no 
evidlei^ce  that  th^ey  are  false.  The  specific 
portion^  o^  these  depositions  which  were 
relied  on  by  the  prosecution  ought  to  have 
been  pi^Jted  oi^t  and  proved  e:^pre88ly  in 
Retail  to  have  b^en  false,  and  the  general 
evidence  which  has  been  given  is  insufficient. 


The  deposition  of   tiie  othfci  foor  appel- 
lant§,   Mobar^,   ijali,   Dar^^pw,   and  IJmah 
Misser,  is  similar  in  all   respects,  except  that 
the  Assistant  Magistrate  l^a?  ^6t  attached  to 
their    depositions    tl^e    memo,    required  1^ 
Section  199  of  the  Criminal  Procedure  Cofl^ 
and  there  is  nothing  to  show  that  th^y  ptct 
acknowledged  their  evidence  to  have  beea 
correctly  taken  down,  except  also  that  the 
charge  against  them  states  the  day  it  (fe 
month  (but  not    the    year),   and    correo^ 
speaks  of  the  offence  as  being  that  of  *'  inten- 
tionally''  giving  false    evidence,   instead  of 
using    the  word     *'  voluntarily"   as   in  the 
other  charge.     The  remarks  I  have  made,  as 
regards  the  six  prisoners,  apply  almost  equally 
to  the  other  four:  and  I  think  that  as  to 
these  latter  also  the  convictions  and  sentences 
should  be  set  aside  and  that  they  ^nld  lie 
discharged 

Glover t  J, — I  quite  concur. 


The  18th  September  1871. 
Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A 
Glover,  Judges. 


Frooedare  —  ^Tltnesses   for 


proseeu- 


^CMft-^9ectlo;n  193^  aiM)  Cliapter  s;^! 
Gode  of   Pi-imln^  Pr^K^edure.         ^ 

Reference  to  the  Eigh  Court  under  Sectum 
434  of  the  Code  of  Crmdml  ^e^dur^  kf 
the  Magistrate  of  Monghfr* 

Kiahpre  Sahai  versus  Mung^ri  Salud. 

SAOtion  198  of  tbe  Qq^  of  C^i|Di^«l  Pro^e^o^ 
«f>{>Ue»  alsQ  to  onset  linger  pbapter  XV  of  th^  Co^b, 
and  a  Magistrata  cannot  dispose  of  a  case  under  Unit 
Chapter  without  examining  the  witoeeses  caUed  for  tie 
pi;gpew^ 

Referenee.-r—OisrB  EiBhorecomplamedagi^iMt 
MimjCW  Sa.*w^i  ^^^  criminal  treispasa  upder 
Stiction  447,  Xndi^u  Penal  Code.  The  D^pi^r 
Magistrate,  Moulvi^  Abdul  Quffoor»  ia^oed  ^s 
Bummons  for  the  attendance  o^  the  witneasee 
for  tihe  proaeeutaion  aa  weU  as  the  defwadant 
in  the  case. 


They  entered  their  appearance  on  tlie  dale 
fixed  for  the  trial  of  the  case,  b«t  fStt 
Deputy  Magistrate  dismissed  the  case  viilh 
out  hearing  the  oTidenoe  pf  ^e  witnesses 
named  by  plaintiff.  He  only  hecird  Ite 
piaintatf  and  two  other  vitnesaea  aiiBpaMoed 
by  the  Goort,  as  ala»  the  defence  of  tj^ei  ae- 
CUsed. 
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The  order  of  the  lower  Court  was  that  the 
«ase  be  dismissed  and  the  defendant  dis- 
charged (rehae). 

The  whole  of  the  above  order  T  consider  to 
be  opposed  to  Section  193,  Criminal  Proce- 
dure Code« 

This  case  being  under  Section  447,  Indian 
Penal  Code,  its  trial  comes  under  Chapter 
XV  of  the  Code  of  Criminal  Procedure.  On 
the  day  fixed  for  the  hearing  of  the  case,  the 
witnesses  for  the  prosecution  who  were  sum- 
moned were  present.  The  Deputy  Magis- 
trate did  not  hear  them,  but  examined  two 
other  witnesses  jbo  remove  any  doubt  which 
he  may  have  in  the  matter  and  dismissed  the 
case. 

Section  193,  Criminal  Procedure  Code,  which 
is  applicable  to  oases  triable  under  Chapter 
XII,  has  also  been  made  applicable  to  trial  of 
<5a8es  undftr  Chapter  XIV, — vide  Section  249, 
Code  of  Criminal  Procedure;  and  the  dis- 
missal of  a  case  triable  under  these  Chapters 
without  hearing  the  evidence  is  illegal. 

l^ow  although  the  law  is  silent  with  regard 
to  the  application  of  Section  193  to  cases 
under  Chapter  XV,  Criminnl  Procedure  Code, 
it  must  be  considered,  in  taking  a  general 
▼iew  of  the  matter,  that  its  provisions  do  ap- 
ply to  such  cases,  and  therefore  the  Deputy 
Magistrate  should  have  examined  the  wit- 
nesses named  by  plaintiff  before  passing  a 
disposal  order  upon  the  case. 

Judgment  of  the  High  Court : — 
Jfaepherson,  J. — It  appears  to  us  that  the 
▼iew  taken  by  the  Magistrate  is  correct. 
The  order  of  the  Deputy  Magistrate  is  set 
aside;  and  the  Deputy  Magistrate  will  re- 
store the  case  to  his  file  and  examine  the 
pkuntiff's  witnesses  and  pass  such  further 
order  in  the  case  as  muy  be  proper. 


The  23rd  September  1871. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.    Ainslie, 
Judges, 

Xx*parte  statements  —   Transfer  of 
ease— Jadlolal  Ofioer  (Szamluation 

of). 

(Criminal  Motion.) 

The    Queen    versus    Mudhoo   Soodun  Boy, 
Petitioner. 


The  Legal  Eememlraneer  for  the  Pros^ution. 
Bahoo  Ashootosh  Dhur  for  the  Petitioner. 

Ez-ptrte  statements  made  in  the  Hi^b  Court  by 
parties  who  invoke  the  aid  of  the  Coart  to  trai  sfer  a 
case  firom  one  authority  to  another,  ought  to  be  baaed 
upon  truth. 

Ca^e  in  which  the  Hi^h  Ck>nrt  permitted  a  Deputj 
Magistrate  to  be  examined  on  behalf  of  a  petitioner 
whose  ease  was  investigated  by  the  Deputy  Magis- 
trate. 

Kemp,  «/. — This  is  an  application  by 
Mudhc^  Soodun  Roy,  moring  this  Court  to 
transfer  the  record  of  a  CRse  pending  in 
the  Court  of  the  Deputy  Magistrate  of  Cyn- 
thea,  in  which  the  said  Mudhoo  Sodun  Roy  is 
the  accused  party,  to  the  Court  of  the  Magis- 
trate of  the  24-Pergunnahs  or  to  such  -other 
Judicial  Officer  as  this  Court  may  think  pro- 
per. On  the  9th  of  Septpmber  this  Court 
directed  the  Magistrate  of  Beerbhoom  to  take 
this  case  up  himself  and  to  try  it.  Subse- 
quently, on  the  1 6th  of  September,  the  Legal 
Hemembrancer  appeared  and  moved  the  Court 
to  stay  its  order.  The  Legal  Remembrancer 
undertook  on  that  occasion  to  show  this  Court 
that  the  petitioner  was  concerned  in  the  ab- 
straction of  the  record  of  the  case.  The 
Court  upon  this  postponed  the  case  to 
enable  the  Legal  KeraerabraDcer  to  substanti- 
ate his  averment,  and  the  opposite  side  who 
is  represented  by  Baboo  Ashootosh  Dhur  was 
called  upon  to  appear,  when  the  case  again 
came  on  before  the  Court.  The  Legal  Remem- 
brancer has  appeared  to-day  and  has  intimated 
to  the  Court  that  there  is  nothing  in  the  pro- 
ceedings of  the  local  authorities  in  the  matter 
of  the  theft  of  the  nuthee  to  implicate  the 
petitioner  ;  that  the  party  who  has  been  con- 
victed of  the  abstraction  or  theft  of  the  re- 
cord was  one  Pulluk  Singh,  who  is  a  co-defend- 
ant of  Mudhoo  Soodun  Key  in  the  original 
case,  but  there  is  nothing  on  the  record  to 
connect  Pulluk  Singh  and  the  petitioner  in 
the  matter  of  the  theft  of  the  nuthee.  There- 
fore the  Legal  Remembrancer  has  not  been 
able  to  show  to  the  Court  that  the  petitioner 
was  in  any  way  concerned  in  the  abstraction 
of  the  record. 

We  fully  concur  in  the  arguments  of  the 
Legal  Remembrancer  that,  as  a  general  rule, 
^^e/^ar^tf  statements  made  in  this  Court*  y 
parties  who  invoke  the  aid  of  the  Court  to 
transfer  a  case  from  one  authority  to  another 
ought  to  be  based  upon  truth,  and  that  when 
any  indulgence  is  asked  for  from  the  Court  on 
an  ex  parte  statement,  the  party  making  that 
application  should,  to  use  the  words  of  their 
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LonMipsof  the  Privy  Conncil  in  the  case 
quoted  by  the  Legal  Kemembrancer,  *'  speak 
the  truth."  The  Legal  Remetnbraneer  has 
called  the  attention  of  the  Court  to  certain 
pttssagcs  in  the  petitiDn  of  the  uppliciiant, 
which,  he  says,  are  not  founded  on  truth.  The 
first  passage  referred  to  by  him  was  that  con- 
tained in  the  2nd  paragraph  of  the  petition, 
tvliich  says  **  that  the  record  is  missing." 
The  Legal  Remembrancer  says  that  this  is 
not  a  true  statement,  inasmuch  as  the  peti- 
tioner must  have  known  at  the  time  be  made 
thaft  statement  that  the  record  had  been  stolen. 
The  next  statement  which  was  referred  to  by 
the  Legal  Eemembrancer  as  not  true  is  to  be 
found  in  the  third  paragraph  of  the  petition,  in 
which  the  petitioner  says  that  "  although  the 
offence  was  bailable,  the  Deputy  Magistraite 
did  not  fill  up  the  amount  of  bail  in  the  war- 
rant, and  accordingly  the  petitioner  oould  not 
offer  any  bail  at  the  time  of  arrest  but  was 
carried  to  Cynthea  on  the  Slst  Shrabun,  and 
since  then,  owing  to  the  petitioner  being  a 
stranger  at  Cynthea,  he  oould  not  procure  bail 
there  and  is  kept  in  hajut."  Then  the  Legal 
Remembrancer  objected  that  this  was  not  a 
case  in  which  the  Deputy  Magistrate  ought 
to  be  called  upon  to  give  his  evidence,  and  he 
referred  to  a  case  in  England,  and  also  to  Sec- 
iioa  108  of  the  new  Indian  Evidence  Bill 
wMoh  has  not  yet  <come  into  operation. 

We  think  that  with  reference  to  the  first 
question,  namely,  the  statement  contained  in  the 
2od  paragraph  of  the  petition,  there  has  been  no 
wilful  suppression  of  the  truth.  The  petitioner 
says  that  the  record  is  missing.  There  is  no- 
thing to  implicate  him  in  the  theft  of  that 
record,  and  it  is  admitted  by  the  Legal  Re- 
membrancer that  he  cannot  show  any  thing 
on  the  proceedings  of  the  Court  whioh  con- 
nects the  petitioner  with  the  theft  of  the  re- 
cord. We  theFef<»re  think  that  the  petitioner 
in  using  the  word  **  missiog''  acted  prudently, 
and  that  he  cunnot  be  charged  with  suf ipress- 
ing  the  ti  nth.  With  reference  to  the  atate- 
mentsmadeiuthe  third  paragraph,  there  is  no 
doubt  that  tiome  of  them  are  not  strictly  true, 
htft  wedo  not  think  that  they  are  of  thtit  im- 
portance to  deprive  the  prisoner  <of  what  we 
'Consider,  under  the  .\  eculiar  circumstan- 
ces ^f  this  case,  he  is  entitled  to,  namely,  to 
liave  his  case  transferred  from  the  Court  of 
the  Deputy  Magistrate  to  that  of  another 
authority.  With  reference  to  the  lart  objec- 
tion, namely,  that  the  Deputy  Magistrate  ought 
not  to  be  examined  in  this  case,  Section  108 
of  the  Indian  Evidence  Bill,  which,  us  already 
observed,  has  not  yc(t  come  into  operation, 
says  ihat   '^  no  Judgec/r  Magistrate   shall  be 


**  required  without  his  own  consent  to  give 
*  *  ievidence  as  to  what  occurred  in  any  proceed* 
''  ing  before  him  in  Coui  t."  In  this  case  it  is 
said  on  behalf  of  the  petitioner,  and  that 
statement  is  supported  by  an  affidavit,  that 
there  was  on  the  record  of  the  case  which 
has  been  stolen  a  letter  written  by  the  am- 
mooktear  of  the  Nawab  Nazim  of  Bengal  to 
Gunga  Narain,  one  of  the  defendants  im- 
plicated in  the  case.  That  letter  refers  to  cer- 
tain contributions  for  certain  sums  which  it 
is  alleged  were  paid  to  the  Police.  It  is  with 
referencet  to  his  letter,  which  the  petitioner 
says  was  on  the  record  which  has  been  stolen, 
and  which  must  have  come  under  the  cogni- 
zance of  the  Deputy  Magistrate,  that  he  wish- 
es to  examine  the  Deputy  Magistrate,  and 
therefore  although  we  fully  admit  that,  as  a 
general  rule,  it  would  not  be  right  or  politic 
to  require  Judges  or  Magistrates  to  give  evi- 
dence except  under  very  peculiar  circumstan- 
ces, we  think  ihat  this  ie  a  case  in  which,  look- 
ing to  the  circumstanees  of  the  case,  the  peti- 
tioner is  entitled  to  hav«  the  Deputy  Magis- 
trate exafluned  with  ceferenoe  to  that  letter 
and  to  any  other  points  which  he  wishes  to 
examine  him  upon  with  reference  to  the  pro- 
ceedings and  evidence  on  that  record. 

We  therefore  think  that  our  former  <mier 
directing  the  Magistrate  to  take  this  case 
up  and  try  it  himself  oraight  to  stand. 


The  23rd  September  1871. 
Present  : 

The    Hon'ble   H.  V.    Bayley  and    Dwarka- 
nath  Mitter,  Judges. 

Warrant— Section  68^  C4m1c  of  CrlaU- 
nal  Frocedure, 

(Criminal  Motion.) 

Sideshuiy  Chowdhrain  and  others,  Petiiionerf. 

Mr.   Mun  Mohnn  Ghose  and    Bahoo   Ihorg§ 
Mohun  DasB  ivr  the  Petitionera. 

Section  68  of  the  Code  of  Criminal  Preoedare  prt»  » 
MafriHtrate  jurisdictioa  on  proper  evidence  louKiea 
warrant  for  ihe  arrest  of  persona  in  a  pending  case. 

Bayley,  J. — lis  this  case  of  forgery — Queea 
versus  liainkissore  Sen  aad  oihe^^ — the  applica- 
tion made  to  us  is  to  the  effect  that  eerUxa 
warrants  issued  in  a  pending  case  «nder  thi> 
charge  should  be  oh  aside,   and    that   tiie 
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records  of  the  case  should  be  sent  for  trial  to 
another  distrkt. 

It  is  true  that  in  cases  where  nothing  but 
a  police  report  has  to  be  acted  upon,  that  is 
no  legal  evidence  on  which  a  Magistrate 
shonld  act ;  bat  in  this  case  there  ia  the  clear- 
est evidence  of  a  Court  Inspector  who  was 
deputed  to  make  the  enquiry  as  to  whether 
a  certain  will  alleged  to  have  been  made  by 
Bajab  Issur  Chunder  Roy  was  a  genuine  or 
a  forged  document.  He  deposes  that  there 
was  no  real  will  made  by  the  Rujah,  and  that 
that  which  was  set  up  was  a  forged  dooumeot. 
He  also  says  that  the  parties  charged  with  and 
suspected  of  the  offence  have  absconded. 

I  am  of  opinion  that  Section  68  of  the 
Criminal  Procedure  Code  does  give  the  Magis- 
trate jurisdiction  to  issue  such  warrants. 
The  words  of  that  Section  are — "Except  as  is 
**  otherwise  provided  in  Chapter  XI  of  this 
*'  Act,  the  Magistrate  of  the  District,  or  a 
"  Magistrate  in  charge  of  a  division  of  a  dis- 
'*  trict  may,  without  anyeomphint,  take  cog- 
**  nizance  of  any  offence  which  may  come  to 
**  bis  knowledge  and  may  issue  a  summons,  or 
**  in  cases  where  a  warrant  may  issue,  a 
*■  warrant  of  arrest  against  the  person  known 
"  or  suspected  to  have  committed  such  offence, 
*'  in  the  same  manner  as  if  a  complaint  has 
•'  l)een  made  against  such  perwn.**  Irrespec- 
tive of  this,  it  has  to  be  observed  that  the  case 
is  only  a  pending  case ;  and  we  should  not 
therefore  ordinarily  exercise  our  extraordinary 
powers  to  prevent  the  case  from  proceeding 
to  a  triaL  It  is  then  said  that  the  parties 
are  now  ready  to  submit  to  the  jurisdiction 
of  the  Magistrate,  and  that  the  warrants 
should  be  stopped,  but  the  rule  of  law  is  that 
parties  who  seek  the  protection  of  the  law 
must  obey  the  process  of  the  law,  and  we 
think  we  should  pass  no  order  on  that 
matter. 

With  regard  to  the  seeoiMt  point,  it  is  to  be 
observed  that  this  is  one  of  those  peculiar 
cases  where  the  same  officer  is  both  the 
Collector  and  the  Magiatrate.  As  a  CoUeotor, 
it  is  his  boanden  daty  to  give  the  result  ef 
iitt  enqniiieB  in  a  case  affecting  the  right  of 
inheritance  of  a  party  under  or  likely  to  Ve 
under  the  Court  of  Wards  to  his  superior 
authorities,  as  also  to  state  his  own  opinion 
on  the  subject.  By  hrs  opinion  as  a  Collector 
he  is  in  no  way  bound  as  a  Magistrate.  As 
a  Collector  he  may  take  cognizance  -of  facts 
within  his  personal  knowledge  :  t»  a  Magis- 
trate he  is  bound  to  act  upon  facts  which 
only  come  "to  his  knowledge  judicially  on 
evidence. 


Irrespective  of  all  this,  it  has  to  be  observ- 
ed that  the  case  is  pending  before  the 
Magistrate  and  the  utmost  that  he  can  do  i^ 
to  commit  the  parties  to  the  Sessions. 

After  hearing  Mr.  Ghose  at  some  length 
I  see  no  such  prejudice  exhibited  in  this  case 
as  would  render  it  expedient  for  this  Court  to 
interfere  and  transfer  the  case  to  another 
Court. 

This  disposes  of  the  forgery  case. 

As  to  the  dacoity  case — Queen  versus  Ram 
Proshad  Chuckerbutty — the  plea  taken  is  that 
the  warrants  should  be  set  aside.  But  the 
Magistrate  says  that  he  never  did  mr  wi/l 
issue  any  warrant.  Mr.  Qhose  however  refer* 
to  a  paper  on  the  record  stating  that  there 
was  a  warrant  issued  authorizing  the  police 
to  arrest  certain  parties.  It  appears,  how* 
ever,  that  all  that  the  Magistrate  had  to  do 
with  that  pa{)  ^^was  to  sanction  the  offer  of 
a  reward  of  rupees  2,000  for  the  arrest  of  tba 
parties  on  the  application  of  the  PgJicer 
Upon  this  the  Police  took  measures  to  arrest^ 
the  parties,  and  it  is  argued  that  the  Tewar4 
baring  been  offered  by  the  Magistrate  aod 
ihe  arrest  following  the  reward,  the  latter 
must  be  taken  to  be  the  arrest  of  the  Magis- 
trate himself.  This,  however^  is  not  90. 
The  Magistrate  is  the  chief  executive  officer 
of  the  District  in  his  department,  and  as  sucht 
competent  to  make  all  executive  %xi;mi/^ 
ments  as  he  thinks  proper* 

We  are  then  pressed  with  the  plea  that  we 
ought  to  take  cognizance  of  the  conduct  of 
the  Police  in  issuing  the  warrants  illegaMy. 
The  conduct,  however,  of  the  Poliee  is  » 
matter  which  ought  to  be  brought  to  the 
notice  of  the  superior  officials  in  that  depart- 
ment. They  act  only  ministerially,  not 
judicially.  The  primary  respenadbiiity  of 
their  acts  rests  with  them,  not  with  thia  Court. 
Under  all  these  circumstances,  we  see  no 
ground  to  interfere  in  this  case. 

On  the  third  case,  cw.,  the  application  of 
Bishen  Singh,  the  complaint  is  that  afier  the 
order  of  the.  High  Court  euspendiftg  ihe  iissue 
of  all  warrants,  he  Wiis  illegally  taken  before 
the  Deputy  Magistrate,  and  the  order  passed 
was  that  he  be  sent  te  the  jail  without  any 
evidence  whatever  being  recorded  against  him. 
Now  sending  to  the  jail  may  mean  that  where 
the  offence  is  not  bailable,  the  prisoner  may 
be  kept  i«  custody  pending  the  jbrisl ;  h^, 
under  the  circumstances,  we  think  it  proper 
to  ask  the  Deputy  Magistrate  for  any  ex- 
planation that  be  •may  give^ui  te  why  t4ie 
prisoner  was  so  dealt  with^  suid  what  wuxkA 


Digitized  by 


Google 


62 


Criminal 


THB  WEEKLT  BEPORTBR. 


Rulings.        [Vol.  IVI. 


and  what  evidence  there  was  authorizing  the 
Police  to  arrest  the  petitioner  and  the  Magis- 
trate to  transmit  him  to  the  hazat. 

Mitter^     /. — I  am    of   the  same  opinion. 

Whether  the  Magistrato  has  exercised  a 
sound  discretion  in  this  case  or  not  is  a  ques- 
tion on  which  I  do  not  wish  to  express  any 
opinion.  The  petitioners  have  failed  to  make 
out  that  the  Magistrate  had  no  jurisdiction  to 
issue  the  warrants  which  thej  ask  us  to  set 
aside.  The  evidence  of  the  Police  Inspector 
was  sufficient  to  fijive  the  Magistrate  jurisdic- 
tion to  issue  those  warrants,  and  as  the  case 
is  still  pending  in  the  Court  below  I  do  not 
think  the  petitioners  are  entitled  to  have  any 
order  from  us  for  setting  them  aside. 

With  reference  to  the  prayer  for  the  re- 
moval of  the  case  from  the  Magistrate's  file, 
I  wish  to  observe  that  the  petitioners  have 
not  been  able  to  make  otit^  a  sufficient  case. 
Whether  the  Magistrate  will,  under  the 
circumstances  which  have  transpired »  like  to 
keep  the  case  on  his  own  file  or  not  is  a 
matter  entirely  in  his  own  discretion,  but  so 
far  as  the  facts  have  heen  brought  to  our 
notice  we  do  not  think  that  a  sufficient  case 
has  been  made  out  by  the  petitioners  to 
justify  our  interference.  The  Magistrate  is 
not  the  officer  who  is  to  pass  the  final  order  in 
the  case,  and  all  that  he  can  do  against  the 
prisoners  is  to  oommit  them  to  take  their  trial 
before  a  higher  tribunal. 

In  the  Daooity  case  it  appears  from  the 
Magistrate's  statements  that  no  warrants  have 
been  issued  against  the  petitioners,  and  the 
Magistrate  expressly  says  that  he  does  not 
intend  to  issue  any  warrants  against  them. 
If  the  Police  have  attempted  or  are  attempting 
in  contravention  of  the  law  to  arrest  the 
petitioners,  as  alleged  by  them  in  their  petition, 
all  that  I  can  say  is  that  they,  the  petitioners, 
should  seek  for  relief  elsewhere  and  in  a 
different  mode.  No  arrests  have  yet  been 
made  and  any  interference  on  our  part  would 
be  therefore  premature. 

In  the  last  case  I  am  of  opinion  that 
the  Deputy  Magistrate  ought  to  be  called 
upon  to  explain  upon  what  evidence,  in  what 
case,  and  under  what  authority,  he  had  acted 
in  keeping  the  petitioner  Bishen  Singh  in 
haxttt  for  16  daye. 


The  26th  September  1871. 

Preient : 

The  Hon'ble  F.  B.  Kemp,  Officiating  Chi$f 
Justicf,  and  the  Hon'ble  W.  Ainsiie,  J»dg$, 

Sub-Znspeotor  of  Poliee  —  Crimtnal 
Breaoli  of  Trast^Seotiooa  169  and 
406«  Penal  Code— Seotlon  X9  Aot  Z 
of  1871. 

(Miscellaneous  case). 

Rajkristo  Biswas,  Petitioner, 

Messrs.  J.  8.   Roehfort  and  M.  L.  Sandd  for 
the  Petitioner. 

Wbere  a  Sab -Inspector  of  Police  was  charfi^  wfeh 
having  pnrchased  a  pon^r  wliich  had  been  impouiKled.  it 
was  held  that  the  Uagistrate  shoald  have  proceeded 
under  Section  19  Act  I  of  1871  taken  with  Sectioo  169 
of  the  Penal  Code,  and  that  the  acca  sad  coaid  n^t  b« 
convicted  and^r  SectioQ  406  of  the  Peoal  Code  of 
Criminal  breach  of  trust, 

Kemp,  C.  J. — The  Petitioner  Rajkristo  Big- 
was  has  been  convicted  by  the  Officiatiug  ICa* 
gistrate  of  Howrah,  of  the  ofEenoe  of  criminal 
breach  of  trust,  and  has  been  sentenced  under 
Section  406  of  the  Indian  Penal  Code  to  pay 
a  fine  of  25  rupees  or  to  suffer  rigorous  im- 
prisonment for  a  period  of  10  days.  It  appears 
that  the  petitioner  was  a  8ub-In6pector  of 
Police  stationed  at  the  Thannah  of  Doomjurab. 
A  pony  mare  was  brought  to  the  pound  at 
that  station,  and  after  certain  preliDiinariei 
were  observed  to  bring  about  the  sale  of  tho 
pony  which  had  been  kept  for  some  time  in 
the  pound,  the  petitioner  purchased  the  pony 
for  rupees  6.  Under  Section  19  of  Act  I  of 
1871  no  officer  of  police  shall  directly  or  in- 
direoty  purchase  apy  cattle  for  sale  under 
this  Act  The  petitioner  before  the  Magi^ 
trate  alleged  that  there  had  been  a  sale  under 
the  Act  and  that  one  Gopeenath  Sardar  had 
purchased  the  pony  for  4  rupees  and  that  an 
entry  had  been  made  in  the  Diary  to  that 
effect ;  subsequently  the  petitioner  purcbaaed 
the  pony  after  it  had  passed  from  Gopeenath 
to  another  party,  who  again  sold  it  to  the  Sub- 
Inspector. 

The  Magistrate,  however,  has  found  on  the 
evidence  that  no  sale  took  place,  and  as  we 
have  already  observed,  has  convicted  the  pe- 
titioner under  Section  406.  Now^  to  consti- 
tute the  offence  of  criminal  breach  of  truft 
it  must  be  shown  that  the  pecitioner  waa 
entrusted  with  this  property,  that  is,  with 
this  pony,  or  has  dominion  over  this  pony, 
and  thai  he  dishonestly  misappropriated  or 
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oMverted  to  his  owtt  lue  that  pony.  There 
mvai  he  ta  intentieii  proved  on  the  part  of 
the  peihioaer  t^  ottose  wrongful  gain  or 
mottglQl  loss  to  oomtitate  the  offence  of 
dittioal  hteach  of  trust.  The  Magistrate  ih 
his  Ending  and  sentence  clearly  states  that 
the  petitioner  paid  almost  the  approximate 
value  of  the  animal.  It  is  to  he  regretted  in 
this  case  that  the  Magistrate  did  not  proceed 
under  Section  19  of  Act  I  of  1871  taken 
with  Section  169  of  the  Penal  Code;  but  as 
tile  Magistrate  has  found  on  the  evidence 
that  no  sale  took  place  and  has  convicted  the 
petitioner  under  Section  406,  we  must  hold, 
aa  a  point  of  law,  that  the  petitioner  has  not 
eommitted  any  such  offence  as  to  bring  him 
under  the  provisions  of  Section  405.  namely, 
tiiut  he  has  not  dishonestly  misappropriated 
or  converted  this  pony  to  his  use.  We  there- 
fore think  that  the  conviction  must  be  set 
aside  and  the  fine  refunded. 

AimK$9  J.— -I  concur. 


The  4th  October  1871. 

The  Hon'ble  F.  B.  Kemp,  OjfioiOing  <Mrf 
Justice   and    the    Hon'ble    W.   Ainslioi 

$er  JCV    Coda  of  Ciimtnal   Frooo« 
4iiro-^S»ain<nation  of  Accused. 

Mifirmm  U  tie  High  Camrt  undtr  Section  434 
1^  the  C$ie  of  Criminal  Pro9$iwr$  by  ih$ 
OffmaUni  MagigitiUe  ^  B^griik 

Dil«  Miadul  and  o(herS| 


Eally  Shaha  and  o&ers. 

WlMoa  mitlen  dtfmee  is  teidered  in  «  cms  tried  mo 
A^tCkMpOat  XVofthe  Code  of  Crimiiua  Proocdure,  the 
jiUgistrate  is  not  boand  to  take  down  the  defence  of 
the  aocoBed  t^  personally  ezamhihig  him. 

Ain$iU,  J. — FuL  HomruB  sold  6  buffaloes 
to  Dila  Mundul  and  apparently  gave  them 
into  his  possession ;  he  also  sold  the  same  ani- 
mals to  Kally  Shaha.  The  latt»  broughtaauit 
against  Ful  Mdimud  to  oompel  him  to  deli- 
'ver  the  buffaloes  to  him.  In  this  suit  he 
obtained  an  injunctioa  described  as  an  ''idite- 

**'  addiiWiA  ta  tfu^  dflftwiant  to  jrastcaiA 


*  This  was  an  injimo- 
tioD  under  Section  92 
Act  Tin  of  1869.  not 
an  attachment  order  un- 
der Section  83. 


him  from  making  away  with  the  property 
the  subject  of  the  suit.* 
By  virtue  of  this  in- 
junction the  Civil  Court 
peon  seized  the  cattle^ 
which  he  had  no  autho- 
rity to  do,  nor  could  he  in  any  way  have  sup- 
posed himself  to  have  authority.  We  must 
assume  that  he  knew  this.  A  plea  of  good 
faith  founded  on  orassa  ignorantia  is  inadmis- 
sible. Thus  whether  the  cattle  were  still  in 
the  possession  of  Ful  Mohmud  or  not,  here 
was  a  deliberate  wrong  under  color  of  legal 
process,  aggravated,  not  justified,  by  the  form 
of  proceedings.  In  so  seiziog  the  cattle  he 
and  those  who  aided  him  and  who  cannot,  un- 
der the  circumstances  of  the  case,  be  supposed 
to  be  ignorant  that  they  were  acting  illegally, 
clearly  laid  themselves  open  to  prosecution. 
The  pretence  that  the  keepers  of  the  cattle 
fied  and  abandoned  them,  is  flimsy  in  the 
extreme.  The  Deputy  Magistrate  is  doubt- 
less right  in  treating  this  as  no  voluntary 
abandonment,  and  it  gave  no  right  to  the 
peon  or  to  those  with  whom  he  was  acting 
to  aeiae  them. 

As  to  the  procedure  of  the  Deputy  Hagis* 
trate,  we  think  that,  when  a  written  defence 
is  tendered  in  a  case  tried  under  Chapter 
XV  of  the  Criminal  Procedure  Code,  it  is 
not  incumbent  on  the  Magistrate  to  take  down 
the  defence  of  the  accused  by  personally 
examining  them* 

The  Court  declines  to  interfere  with  the 
conviction  and  sentences  recorded  by  the 
Deputy  Magistrate.  The  records  are  re- 
turned herewith. 


Hie  6th  October  1871. 


Promt : 

fi.  KBmff  OJMuHng  Chuf 
the   Hon'ble  W.   Ainslie, 


The  Hon'ble  F. 
JuBticef  and 
Juig^ 

Frocedvra  —  Theft  —  Boat  -*  Boiuia- 
Traapaaa. 

The  Queen  verfus  Mehar  Dowalia  and  others, 
Appellants. 

CommtM  hg  tks  Magisk'tUe  and  tried  hg  the 
Semons  Mge  of  Fumreedpore  ^  a  charge 
vf  dacaity^  4^. 

A  boAt  may  be  the  iabject  of  theft  Althongh  under 
Seotioa  442  of  the  Penal  Oode  it  ia  fer  certain  pnrposea 
classed  with  hooaes,  it  does  not  cease  to  be  moveable 
property  under  Section  878. 

A  charge  under  Seoti6n  451  must  cbar^^e  the  accused 
with  eomaiittiog  houfie'treepnss  with  Intent  to  com- 
mit  some  tge^  oiEence  pattishAble  with  iaifcisoaiasjlitt 
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Ainslie,  J.— The  prisoners  were  charged 
with  committing  dacoity  in  a  boat  nnder  Sec- 
tion 895.  The  Sessions  Judge  added  a  charge 
under  Section  451  of  house  trespass  by  night. 
It  is  not  clear  why  the  words  **  by  night" 
are  used.  Lurking  house  trespass  and  house- 
breaking are  punishable  under  different  Sec- 
tions accordii^  as  the  trespass  may  be  by  day 
or  night,  but  the  time  is  not  taken  into  ac- 
count in  the  Sections  which  speak  of  house 
trespass  other  than  lurking  house  trespass  or 
house-breaking  (Sections  442,  448,  449,  450, 
451,  452).  The  Judge  has  acquitted  the  ac- 
cused in  respect  of  the  charge  of  dacoity  and 
convicted  them  of  house  trespass  by  night  un- 
der Flection  451  and  sentenced  them  to  rigor- 
ous imprisonment  for  18  months. 

Section  451  runs  thus:—"  Whoever  com- 
mits house  trespass  in  order  to  the  committing 
of  any  offence  punishable  with  imprisonment 
shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend 
to  two  years  and  shall  also  be  liable  to  £ne  : 
and  if  l^e  offence  intended  to  be  committed  is 
theft,  the  term  of  imprisonment  may  be  ex- 
tended to  7  years." 

The  Judge  has  neither  charged  the  accused 
with,  ner  convicted  them  of,  trespass  with  n- 
tent  to  commit  any  offence  punishable  with 
imprijBonmeut,  and  except  for  the  introduction 
of  the  words  "  by  night"  which  are  wiUiout 
any  effect  the  charge  and  conviction,  if  sus- 
tained at  aU,  must  be  taken  as  being  under 
Section  448. 

It  is  difficult  to  see  why  any  recourse  was 
had  to  the  tresspass  Sections  at  all.  The 
Judge's  finding,  if  it  is  a  finding  of  any 
offence,  is  in  substance  that  a  dacoity  took 
place.  He  says  "  the  knowledge  of  these 
**  facts  makes  the  seizure  of  Kooran's  empty 
'^  boat  {and  its  destructum^  though  iU  dMtrue- 
**  tion  has.not  yet  been  proved)  intelligible— it 
<'  also  explains  the  attack  with  sticks  and 
« the  flight  of  Kooran  and  his  people  and  their 
"  subsequent  charge  of  a  dacoity  ♦  ♦  *  ♦ 
"  From  the  evidence  in  this  Court  and  the  at- 
<■  tending  circumstances  I  am  of  opinion  that 
'*  there  is  no  proof  of  any  dacoity,  that  also 
*<  there  is  no  proof  what  amount  of  money 
"  was  carried  off  from  the  boat,  nor  even  do 
'<  I  credit  that  the  amount  stated  was  in  the 
"  boat,  I  believe  this  was  an  attack  upon 
"  Kooran's  boat  to  satisfy  private  enmity,  and 
<*  therefore  I  think  the  defendants  should  not 
''  have  been  committed  under  Section  S95, 
«(  but  under  Section  451  and  the  charge  will 
<<  )>e  reetifled  aocordingly." 


It  does  not  seem  to  have  occurred  to  tlis 
Judge  that  a  boat  might  itself  be  the  subject 
of  theft  and  that  because  under  Section  442 
it  is  for  certain  purposes  classed  with  housoa 
it  does  not  cease  to  be  moveable  property  ufi- 
der  Section  378. 

When  the  Judge  found  that  a  body  of  men, 
stated  to  have  been  20  or  25  in  number, 
armed  wiih  sticks,  attacked  a  boat,  put  its 
occupants  to  flight,  carried  it  away  and  con- 
cealed or  destroyed  it  so  that  nothing  has  been 
heard  of  it  since,  he  found  every  element  of 
dacoity.  There  was  the  dishonetdly  ^to  cause 
wrongful  loss)  taking  of  moveable  property 
without  the  consent  of  the  person  in  posses- 
sion which  was  theft.  There  was  the  volun- 
tary causing  of  fear  of  instant  hurt  making 
that  theft  robbery,  and  the  number  of  persons 
engaged  making  that  robbery  daooity.  It 
was  not  material,  as  &r  as  the  nature  of  the 
offence  committed  is  in  question,  that  there 
was  doubt  as  to  the  bags  of  rupees  and  copper 
coins  or  any  other  property  being  in  the  boat ; 
the  fact  that  the  loss  was  exaggerated  does 
not  alter  the  character  of  the  offence. 

It  is  manifest  that  the  conviction,  ifany» 
should  have  been  on  the  charge  framed  by 
the  committing  Magistrate;  but  there  has  been 
a  verdict  of  acquittal  recorded  on  this  char^ 
which  is  final. 

The  charge  under  Section  451,  if  properly 
drawn,  would  have  charged  the  accu£^  with 
committing  house  trespass  with  intent  to  com- 
mit some  specific  offence  punishable  with  im- 
prisonment; but  as  this  was  omitted,  nothing 
remains  in  the  charge  or  conviction  but  the 
house  trespass,  and  &e  maximum  punishment 
for  that  under  Section  448  is  imprisonment 
for  one  year.  But  even  this  reduced  sentence 
is  not  warranted  by  the  finding  of  the  Ses- 
sions Judge.  He  has  taken  great  pains  to 
show  that  the  charge  of  dacoity  was  fabrica- 
ted with  a  view  to  injure  one  Mothoora 
Nath  Gangooly  Naib  to  Gooroo  Das  Boy,  and 
he  throws  out  doubts  whether  the  confession 
of  the  accused  was  not  improperly  obtained 
by  the  Police.  '<  In  this  Court  they  d^iy^the 
'^  charge  and  assert  that  their  confession  was 
''  not  a  confession  bat  a  statement  obtained 
'^  from  them  on  the  plea  that  they  were  giving 
<*  evidence.  There  may  possibly  be  some  truti 
''  in  this  and  thdr  statement  does  not  seem 
*^  to  have  served  its  purpose  in  bringing  the 
''  offence  home  to  the  Naib,  so  that  their  oon- 
<^fession  can  now  only  affect  themselves." 
We  do  not  understand  on  what  prineiple  the 
Judge  supposes  that  the  con&sBion  of  one 
luwiuedpeisonwaa  to«ffiMti 
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person^  bat  passing  that,  we  observe  that  the 
Judge  has  altogether  failed  to  consider  the 
effect  of  the  deception  which  he  admits  maj 
possibly  have  been  nsed  to  get  the  accused 
to  make  certain  statements  intended  to  crimi- 
nate a  third  party  ;  he  seems  rather  to  incline 
to  a  belief  that  these  statements  were  not 
genuine,  for  towards  the  conclusion  of  his 
judgment  he  says  **  it  is  not  so  easy  to  explain 
**  the  confession  of  the  three  defendants  unless 
"  thsy  were  induced  to  confess  in  order  to  obtain 
*'  evidence  against  the  Naib.  They  however 
*'  mast  abide  by  that  confession  and  have  no 
*'  ground  to  complain ;  for,  if  true,  they  ought 
''  to  be  punished  themselves,  and  if  false, 
*'  they  are  guilty  of  trying  to  bring  a  false 
'*  charge  home  to  an  innocent  man."  Now 
•8  the  Judge  has  distinctly  found  that  there 
was  a  deliberate  attempt  falsely  to  implicate 
the  Naib  iu  this  case,  one  must  take  his 
finding  to  be  in  substance  as  follows.  The 
evidence  against  the  accused  is  of  scarcely 
any  value;  their  confessions  were  improper- 
ly extorted  and  are  not  to  be  trusted  ;  but 
if  they  have  not  been  guilty  of  either  one  of 
the  offences  charged  they  have  been  guilty 
of  an  offence  not  charged  and  therefore  they 
have  no  right  to  complain  if  they  get  a 
punishment  suited  to  one  or  other  state  of 
facts*  It  is  not  usual  to  punish  a  man  for 
an  offence  with  which  he  is  not  charged  and 
the  provisions  of  Section  381  Procedure  Code 
and  Section  72  Penal  Code  do  not  warrant 
an  alternative  finding  when  there  are  no 
charges  to  support  it. 

The  Sessions  Judge  taking  the  view  of 
the  evidence  which  he  has  adopted  was  bound 
to  acquit  the  accused  altogether.  False  evi- 
dence will  no  more  warrant  a  sentence  of  18 
months'  imprisonment  than  one  of  transpor- 
tation for  life. 

The  appellants  must  be  immediately  re- 
leased. 


The  9th  October  1871. 

Present  t 

The  Hon'ble  W.  Ainslie  and  O.  C.  Paul, 
Judges, 

Oplnm-^Penalty— SeTislniT  power  of 
tfiffli  Coaift-^Xnformerot 

JSeJerehee  io  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure  hy  the 
Ofidatinf  Nitons  Judge  ef  Patna% 


The  Queen  versus  Bamdyal  Singh  and  another. 

The  distribation  of  a  penalty  adjudged  by  a  Magis- 
trate under  Secdon  26  Act  XIII  of  1867  ia  no  part  of 
his  Judgment,  and  therefore  not  a  matter  over  which  the 
High  Conrt.can  exercise  oontrol  nnder  Section  404  of 
the  Code  of  Criminal  Prooednre* 

<2i«Bre.— Whether  a  person  who  does  not  come  for* 
ward  in  person  as  an  informer  and  take  the  responsi- 
bilities together  with  the  profits  of  his  information,  is 
entitled  to  any  part  of  the  penalties  recovered. 

Ainslie,  J. — 'Wz  think  that  we  cannot  iu* 
terfere  under  Section  404  of  the  Criminal 
Procedure  Code.  Under  Section  26  Act  XIII 
1857,  all  fines,  penalties  and  confiscationsy 
prescribed  by  the  Act,  shall  be  adjudged  by 
the  Magistrate.  Under  Section  80  one-half 
of  all  fines  and  penalties  levied  from  persons 
convicted  of  offences  under  Sections  19,  20 
and  21  of  the  Act,  together  with  a  reward 
of  ^  1  rupee  and  8  annas  for  each  seer  of 
opium  confiscated  and  declared  by  the  Civil 
Surgeon  to  be  fit  for  use,  shall,  upon  adjudico' 
tion  of  the  case,  be  awarded  to  the  officer  or 
officers  who  apprehended  the  offender,  and 
the  other  half  of  such  fines  and  forfeitures^ 
together  with  a  reward  of  1  nip(»e  and 
8  annas  for  each  seer  of  opium  confiscated 
as  aforesaid,  shall  be  given  to  the  informer. 
Tbe  Section  then  goes  on  to  provide  that 
when  the  fine  or  penalty  is  not  realized,  the 
Board  of  Revenue  may  grant  such  reward  nofr' 
exceeding  rupees  200  as  may  seem  fit 

We  think  that  the  Magistrate  is  not  bottiid 
to  declare  in  his  judgment  how  the  fine  shall 
be  disposed  of.  It  is  his  duty  to  adjudge  the 
fine,  and  it  is  a  necessary  consequence  of  such 
adjudication  that  the  penalties  realised  shall  go 
to  the  parties  indicated  by  the  Act.  If  no 
fine  comes  into  the  Magistrate's  hsmds  under 
the  adjudication,  the  matter  then  passes  to  the 
Board  of  Eevenuei  who  can  grant  a  reward. 
This  appears  to  indicate  clearly  that  the  dis- 
tribution of  the  penalty  is  no  part  of  the 
judgment,  and,  therefore,  not  a  matter 
over  which  this  Court  can  exercise  control 

There  is  another  point  which  the  Sessions 
Judge  seems  to  treat  as  immaterial,  but  on 
which  we  entertain  considerable  doubt,  name- 
ly, whether  a  person  who  does  not  come  for- 
ward in  person  as  an  informer  and  take  the 
responsibiHties  together  with  the  possible 
profits  of  his  information,  is  entitled  ip  any 
part  of  the  penalties  recovered.  It  is  how- 
ever not  necessary  to  consider  this  matter  at 
length.  We  cannot  interfere.  Let  th^ 
papers  be  returned  to  the  Sessions  Judge. 
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The  9th  October  1871. 

Present : 

The  Hon'ble  W.   Ainslie   and  G.  0.  Paul, 
Judff$8, 

Jury— Objections  to  Jurors. 

Committed  by  the  Assistant  Commissioner  and 
tried  by  the  Judicial  Commissioner  of  Assam 
on  a  charge  of  aiding  and  dbeUing  the 
dishonest  retention  of  stolen  prof  erty  fpith 
guiUy  knowledge^  ^c. 

The  Queen  versus  Erisno  Chum  and  othere, 
AppeUanis. 

The  allowing  of  an  ohiection  to  a  Juror  coming 
irithin  the  8rd  Clause  of  Section  844  of  the  Code  of 
Criminal  Procedure,  is  In  the  diseretioa  of  the  Conrt ; 
•ad  although  the  Judge  Is  not  hound  to  admit  the 
objection,  yet  be  should  not  treat  it  as  frirolous. 

Ainslie,  J,— Sbybn  peraoaa  have  been  eon- 
Ticted  on  a  trial  held  before  the  Jadioial  Gom- 
missioner  of  Assam  and  a  Jury  under  several 
Bections  of  the  Indian  Penal  Code  of  doing  cer- 
tain acts  in  pursuance  of  a  conspiracy  to  make 
nway  with  the  property  of  one  Gopee  Baxa^  a 
trader  at  Dobaka  in  ZiUah  Nowgong,  who  died 
in  (he  month  of  Aughun  last.  Bogfaonath  and 
Xiochun  Earn  have  been  convicted  of  forging 
a  Will  purporting  to  have  been  ezeouted  by 
Gopee  Ram  in  favor  of  Gonesh  Ram  ;  Gonesh 
Bam  of  having  possesdon  of  the  forged  Will 
with  intent  to  use  the  same  dishonestly ; 
Eomul  Narain  of  forging  certain  accounts  to 
make  it  appear  that  the  property  of  Gopee 
Bam  had  eome  into  possession  of  the  conspira- 
tors by  pnrchase ;  and  the  others  of  having 
possession  of,  and  abetting  the  taking  possession 
ol^  the  property  of  the  deceased,  the  same 
having  been  obtained  under  circumstances 
which  constituted  an  oflfemee  under  Section 
404  of  the  Penal  Code. 

Three  of  these  persons,  Boghonath,  I^ochnn 
Ram  and  Eomul  Narain,  made  starements 
before  the  Magistrate  criminating  tbemselvea. 
The  principal  evidence  is  that  of  the  approvers, 
Boghonath  and  Radhanath;  in  addition  to 
this,  the  witness  Mohai  distinctly  proves  the 
destruction  by  Gopee  Ram  of  the  originaJl  Will 
drawn  up  by  him,  and  there  is  some  otiier 
evidence  in  corroboration  of  the  aj^rovecs' 
statements. 

The  Jury  were  satisfied  that  the  statemenis 
of  the  approvars  wwe  eubetantiaUy  imet  and 


unanimously  came  to  the  ecmoluskfi  tlut  aU 
the  appellants  are  guilty  of  the  (Ranees  as?B- 
fally  charged  against  tbem-  Thf  Judgv^e 
charge  is  not  open  to  olptjeotios  on  the  gnMiad 
of  misdirection.  One  of  the  points  staroa^ 
indlsted  upon  by  all  the  af^Uwts  is  as 
objection  to  one  of  the  Juro^«-<^to  wad 
however  only  taken  by  one  priaoasr>  Qwemk 
Bam,  before  the  Judieial  Commifliioiitri  «4 
was  overruled.  ^ 

The  objection  was  one  coming  within  fhA 
3rd  Clause  of  Section  344,  and  coneequendf 
the  allowing  of  it  depended  upon  the  judgn 
ment  of  the  Court.  It  is,  we  tJunk,  to  be  c^ 
fretted  that  the  objection  was  not  allowed,  m 
it  would  have  been  more  satisfactoir  if  the 
Jury  had  been  altogether  unchallenged  ;  and 
although  we  are  not  prepared  to  say  that  the 
Judicial  Commissioner  was  bound  by  the  temu 
of  the  law  to  admit  it,  yet  we  cannot  ooncnr 
with  him  in  describing  it  as  frivolous. 

niese  appeals  are  dismissed. 

The  lOth  October  1871* 

Present : 

The  Hon'ble  W.  Ainslie  and  Q«  C.  PsqIi 
Judges. 

Appaals^irotsftiisss-^aswlsinc  piPtr 
of  Birl&  Qmusu 

Reference  to  the  High  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure  By  the 
Sessions  Judge  of  West  Burdwam. 

Shitaram  versus  Ramanund. 

There  is  no  right  of  appeal  from  the  decision  of  a 
Jury  appointed  to  try  whether  the  order  of  a  Magistrate 
for  the  removal  of  a  nuisance  under  Section  808  of  the 
Code  of  Crimhial  Procedure  was  reasonable  and  proper. 
Such  decision  of  the  Jury  is  not  a  judicial  procaBmag 
with  which  the  High  Court  can  interefere  oader 
Section  404. 

Ainslie,  J. — The  Magistrate  called  upon 
one  Ramanund,  on  the  complaint  of  Shitaram 
under  Section  308  of  the  Code  of  Criminal 
Procedure,  to  remote  certain  obstructions  to 
a  particular  thoroughfare.  Ramanund  claimed 
to  have  the  propriety  of  the  order  tried  by  a 
Jury.  The  Jury  found  <^at  the  order  of  the 
Magistrate  was  to  a  certain  extent  reasonable 
And  proper;  and  the  Magistrate  proceeded  ts 
enforce  it  pro  tanto, 

Ramanund  presenfted  s  petMos  to  Ae  6iS> 
siona  Judge,  praying  him  to  quash tbe  preeeed« 
ingSi  and  the  JiKlgo  koldstitct  the  imj  4MUid 
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thtfttbevoad  wMnot  apuUie  tbproughfare, 
tfid  )tM  TQportod  the  m^iJUr  to  tM»  Court  under 
teetion  4S4  of  the  Crimioed  Pvooedare  Code. 
What  the  Jury  found  waa,  that  the  pathway 
VM  «eed  hy  the  womoa  of  the  yUlage  as  a 
mefitHi  of  M0Q9S  to  a  eertaiu  tank,  and  that 
Bamanund  had  no  right  to  close  it  altogether; 
but  that  the  complaint  of  obstruotioa  was 
teaggerated,  and  that  with  reference  to  the 
width  of  the  passage  at  other  parts  it  was  not 
Boeessary  to  keep  open  a  way  of  greater 
wiith  than  8  feet.  The  order  of  the  Magistrate, 
80  far  as  it  rcdated  to  this  portion  of  the  road, 
was  held  to  be  reasonable  and  proper.  We 
are  ei  opision  that  the  petitioner  has  no 
r^t  of  appeal  from  the  decision  of  the  Jury, 
and  ihat  H  is  not  a  judicial  proceeding  with 
^Whick  this  Court  ean  interfere  under  Section 
404  of  the  Criminal  Procedure  Code. 


ffhalltii  October  1871. 
Prmnt  9 
Ito  Eon'blQ  Wt  Aiuslie  and  G.  C*  Fauli 

Qoil^l9Pt-*01iapter  Xf  Fenal  Oode— 
JurlBdlotlon* 

S0fer&ne0  to  tie  Migh  Court  hy  the  Sessions 
Judge  of^  0yd  in  the  case  of  Ashruff 
Hossei^ind  mother,  prismere. 

TIm  form  ef  ftn  fteoustlion  by  a  District  Soperinten- 
4b»(  0(  Police  undeor  Section  198  of  the  Penal  Code  does 
apt  pretli:^de  a  Magistrate  from  framinir  the  charge  un- 
^  Section  177 :  the  sanction  of  the  District  Superin- 
ieBd«nt  r«quirea  under  Section  168  Code  of  Criminal 
Froowtw^  ^  8^^^  ^b®  Magistrate  jurisdiction,  need  not 
i^  ejpr^M  bnt  may  be  implied. 

Ainelis,  J* — The  Sessions  Jodg^e  holds  that 
ia  prosecution  instituted  by  a  District  Super- 
intendent of  Police  under  Section  193  of  the 
Indian  P^nal  Code  and  Section  29  Act  V  of 
1861  does  not  imply  sanction  to  a  charge, 
arising  out  of  the  facts  set  forth  by  the 
prosecutiou,  beiog  drawn  up  by  the  Magistrate 
by  virtue  of  the  powers  vested  in  him  by 
Section  250  of  the  Code  of  Criminal  Procedure, 
Wito  Section  177  of  Chapter  X  of  the  Penal 
Code,  and  that  express  sanction  under  Section 
168  of  the  Procedure  Code  is  necessary  to 
gjte  the  Magistrate  jurisdiction. 

It  has  been  ruled  that  a  Magistrate  can,  by 
i)i8  mode  of  procedure,  sanction  a  prosecutiou 
of  the  olTences  specified  ia  Sections  169-170, 
Procedure  Code,  by  implication,  and  that  this 
km  a  valid  aanction  in  the  absence  pf  express 
words.    TUa  appcora  t9  Vft  fi  f  exy  similar  | 


case— the  prosecutor  is  the  iLfsistant  Supef^ 
intendent  of  Police  acting  immediately  undsr 
the  orders  of  the  District  Superiutend^t;  tiha 
offence  is  said  to  have  been  committed  b|r 
certain  acts  which  were  from  the  first  made 
the  subject  of  investigation.  The  District 
Superintendent  considered  that  they  dtsolosed 
the  offenee  of  fabricating  false  6videace-**tlM 
Magistrate  thought  the  offenee  was  more 
properly  to  be  d^ed'  as  furaisliing  fhlse  in« 
formation  on  a  subject  in  respect  of  wliieh 
the  accused  was  £^ally  bound  to  fumii^i  in- 
^rmation.  Whichever  view  be  taken  ^  lAia 
nature  of  the  offence,  there  cannot  be  the 
slightest  doubt  that  there  was  a  prosaoutieB 
under  the  direct  sanction  of  the  District 
Superintendent  of  PoHce,  and  that  his  object 
was  to  get  the  accused  punished  for  the 
offence  involved  in  certain  acts  which  he 
undertook  to  prove.  It  is  not  as  if  in  the 
course  of  investigation  into  an  offence  of  a 
totally  different  character  the  evidence  had 
casually  disclosed  that  there  was  also  an 
offence  punishable  under  Chapter  X  of  the 
Penal  Code,  the  prosecution  of  which  ha<)  not 
been  contemplated.  ^ 

Here  the  offence  prosecuted  was  that  of 
giving  false  information,  and  the  form  of  t&e 
accusation  under  Section  193  does  net,  in  our 
opinion,  preclude  the  Magistrate  from  inly- 
ing the  provisions  of  Section  177  ;  it  cannot 
be  doubted  that  he  had  the  implied  sanotioQ 
of  the  District  Superintendent  to  frame 
the  charge  in  any  way  he  thought  best,  so 
long  as  it  should  in  substance  set  forth  the 
offeuce  he  was  desirous  of  prosecuting  the 
accused  for.  The  case  of  Abdool  Luteef  IX 
W.  R.,  Criminal  Rulings,  page  31,  cited  by  the 
Judge,  is  clearly  distinguiahaWe  from  this 
case,  as  the  prosecutor  was  there  a  subor- 
dinate Police  officer  acting  on  his  own  ao- 
couut  as  a  private  individual,  whereas  here 
he  is  the  District  Superintendent  himself 
acting  through  his  subordinate  the  Assistant 
Superintendent  of  Police. 

So  far  as  the  judgment  of  the  Sessions 
Judge  is  based  on  the  technical  defect  in  the 
Magistrate's  procedure,  we  think  it  is  erro- 
neous ;  but,  as  pointed  out  by  the  Judge, 
there  was  also  a  finding  on  the  evidence 
leading  to  the  name  result,  namely,  the  ac- 
quittal of  the  accused,  with  which  thia  Court 
cannot  interfere. 

The  Judge  has  recorded  as  follows ;  "The 
flaw  is,  I  consider,  fetal  to  the  conviction  and 
vitiates  the  whole  proceedings.  Apart  from 
this,  however,  I  find  so  much  in  the  evidence 
that  is  bad,  that  on  that  alone  I  should  have 
been  jusiified,  I  cgusider,  in  ||oyc4fting  ^ 
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prisoners."  He  then  went  into  the  details  of 
the^  evidence  and  pointed  out  the  defects 
which,  in  his  opinion,  rendered  it  unworthy 
of  credit 

In  respect  of  the  charge  of  falsely  reporting 
the  movements  of  Ashruff  Hossein  in  the 
Kouch  Daooity  case,  the  Judge  states  that 
there  is  corroborative  evidence  against  Ishor 
Dyal  in  bis  own  admission  to  the  Magistrate 
which  he  takes  to  be  free  from  suspicion  : 
tut  he  reverses  the  conviction  and  sets  aside 
the  sentence  on  the  ground  of  -v^ant  of  sanction. 
Ihis  part  of  the  case  must  be  re-considered 
and  a  judgment  given  on  the  merits. 


The  23rd  November  1871 . 

Present : 

The  Hon'ble  E.  Jackson  and  F.   A.  Glover, 
Judges, 

A4|oamment— Seotion   Z€9   Ooda  of 
Ortmlnal  Procedare. 

£eferenee  to  the  Sigh  Court  under  Section 
484  of  the  Code  of  Criminal  Procedure  hy 
the  Magistrate  of  Sylhet 

Hahomed  Alum    versus    Sheikh  Akil    and 
others. 

The  Deputy  Magistrate's  order  dismissing  a  case  for 
defaolt  (after  repeated  unnecessary  adjoamments  and 
after  the  accused  was  put  on  his  defence)  upon  a  day  to 
which  no  legal  ac^oumment  was  made,  was  set  aside 
as  illegal. 

Reference, — ^Thb  complainant  brought  a 
charge  of  criminal  trespass  and  causing  mis- 
chief against  the  defendant. 

Syud  Mahomed  Israil,  Deputy  Magistrate, 
dismissed  the  case  on  default  of  the  complain- 
ant. 

The  1 9th  August  was  the  date  fixed  for 
trial  and  the  parties  appeared  on  that  day,  but 
the  Deputy  Magistrate,  contrary  to  High 
Court's  Circular  No.  12  dated  27th  November 
1865  to  which  I  have  repeatedly  called  at- 
tention, discharged  the  witnesses  on  their  own 
recognizance  without  taking  their  depositions 
because  a  female  defendant  was  absent  and 
postponed  the  case  until  the  2l8t.  On  that 
day  he  examined  the  witnesses,  fixed  no  date 
for  hearing  the  case  again,  but  merely  ordered 
to  bring  it  up  **  the  next  time."  On  the 
29th  the  case  was  accordingly  brought  up  for 
bearing  and  accused  was  put  on  his  defence. 


The  case  was  then  adjourned  till  next  day 
the  30th  ;  but  instead  of  hearing  the  ease  €« 
that  day,  he  heard  it  on  the  following  day  Ae 
31st,  without  an  adjournment  as  preeeribed 
in  Section  269  "  to  a  day  to  be  then  appointed 
and  stated  in  the  presence  and  hearing  of  Ibo 
party  or  parties." 

I  think  that  the  Deputy  Magistrate's  order. 
IS  not  only  illegal  but  harsh— illegal  because 
the  adjournment  to  the  31st  was  no  legal 
adjournment  under  Section  269— and  harsh 
because  the  dismissal  is  not  compulsory  evea 
when  an  adjournment  has  been  legally  made. 
All  that  the  law  says  is  <*  the  Magistrate  may 
dismiss  the  complaint.'*  In  this  case  the 
Deputy  Magistrate  was  bound  to  be  lenient 
considering  the  number  of  times  the  case  was 
unnecessarily  put  off.  At  any  rate  the  De- 
puty Magistrate  might  have  satisfied  himself 
as  to  complainant*8  absence  a  little  more 
carefully  than  by  merely  calling  out  for  him 
in  the  usual  way.  The  hardship  in  this  ease 
is  all  the  stronger  because  the  accused  was 
put  on  his  defence,  and  it  might  therefore  be 
presumed  that  a  primd  fade  case  had  at  least 
been  made  out  by  complainant.  I  would 
^erefore  recommend  that  the  Deputy  Magis- 
trate's order  dismissing  the  case  on  the 
ground  of  complainant's  absence  be  reversed. 

The  Deputy  Magistrate's  explanation  is 
forwarded  with  the  records  of  the  case. 

Judgment  of  the  High  Court 

Jachson,  J".— We  think  that  the  order  of  the 
Deputy  Magistrate  is  illegal  and  that  it  most 
therefore  be  set  aside,  and,  if  the  complainant 
desires,  the  case  will  be  proceeded  with. 
The  constant  unnecessary  adjournments  by 
the  Deputy  Magistrate  of  this  description  of 
case  is  most  reprehensible ;  and  if  it  is  the  caae» 
as  the  Magistrate  states,  that  he  is  in  the  habit 
of  making  such  adjournments  without  proper 
cause,  the  Magistrate  should  bring  the  matter 
to  the  notice  of  the  Qovemment. 


The  23rd  November  187L 
Present  t 

The  Hon'ble  E.  Jackson  and  JE*.  A.  Crloter^ 

Judges. 

Frocedare— Si:aininatiO!i  of  ooni* 
plalnantt 

Reference  to  the  Sigh  Court  Under  Section  434 
of  the  Code  of  Criminal  Procedure  hg  ike 
Sessions  Judge  of  Dinagepore* 

Nihnoney    Bhuttachargee    on    the  part  of 
Eaminnee  Soonduiy  Debey. 
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'  •  Under  Sectkm  66  Code  of  Crimiiial  Praoedare  a  Ma- 
gistrate is  bound  to  examine  the  complainant  and  record 
1ms  deposition  and  then  to  pass  orders  for  sommons  or 
otbendse  as  may  be  necesBsry. 

OJover,  J. — Fndeb  Section  66  Code  of 
Grimuial  Frooedore,  the  Magistrate  was  bound 
to  examine  the  complainant  and  record  his 
deposition  and  then  to  pass  orders  for  summons 
or  otherwise  as  might  have  been  requisite. 
K^g  order  directing  the  petition  to  be  filed  in 
the  office — in  other  words  to  be  shelved— was 
illegal  and  must  be  set  aside. 

He  is  directed  (should  the  complainant 
wish  to  proceed  with  the  charge)  to  take  his 
examination  and  proceed  with  the  case  acQord- 
ing  to  law. 


The  2Srd  November  1871. 

Present: 

The  Qon'bleE.  Jackson  and  F.  A.  Glover, 
Judges. 

Optnni— Sevooation  of  lioenoe. 

Reference  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure 
by  the  Offldating  Judicial  Commissioner 
of  Assam  in  th$^  ease  of  Mamdass. 

Aoeordiiig  to  Section  88  Act  ZXI  of  1856,  no  convic- 
tion oan  bs  had  under  Section  50  against  a  pfevson  whose 
lioenoe  has  not  been  recalled. 

Glover^  J. — ^Thb  Assistant  Commissioner 
appears  to  have  overlooked  the  provisions  of 
Section  88  Act  XXI.  1856.  The  licence  not 
having  been  recalled  ( and  before  convicting 
the  aeented  under  Section  50  it  was  necessary 
to  prove  that  it  had  been  recalled  )  Ramdass 
was  still  by  law  a  duly  licensed  vendor  of 
opium  and  therefore  committed  no  offence 
either  in  selling  the  drug,  or  in  having  more 
than  S  tolahs  of  it  in  his  possession.  The 
order  of  the  Assistant-  Commissioner  is  set 
aside,  and  the  fines  ( if  levied )  ordered  to  be 
|0tnr&^to  Bamdacs, 


The  23rd  November  1871. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover,| 
Judges. 

Prooedore^Chapter  ZZV  Ooda  of  Cti* 
minal  Prooednre. 

Reference  to  the  High  Court  under  Section 
434  o/  the  Code  of  Criminal  Procedure 
by  the  Officiating  Sessions  Judge  of 
Mymensingh. 

Jungi  Ehan  versus  Hur  Chunder  Bai. 

In  a  case  apparently  coming  nnder  Chapter  XIV  of 
the  Code  of  Criminal  Procedure,  where  the  complainant 
has  deposed  on  solemn  affirmation,  the  mere  denial  of  the 
accused  proves  nothing.  The  complainant's  witnesses 
should  be  examined  and  the  investigation  proceeded  with* 

Glover^  7. — ^Under  the  circumstances  de« 
tailed  by  the  Sessions  Judge,  we  quash  the 
order  of  the  Deputy  Magistrate  and  direct 
him  to  re-open  the  case  (supposing  the 
complainant  still  desires  to  prosecute)  and  to 
summon  the  complainant's  witnesses  in  the 
usual  way. 

It  may  turn  out  eventually  tiiat  the  grave 
portion  of  the  charge  cannot  be  sustained  and 
that  the  case  does  in  reality  come  under  Chap* 
ter  XY  of  the  Code  of  Criminal  Procedure; 
but,  prima  faoie^  the  matter  comes  under 
Chapter  XIV  of  the  Code  (the  complainant 
having  deposed  on  solemn  afftrmation )  and 
the  mere  denial  of  the  accused  proves  no- 
thing. The  witnesses  must  be  sent  for  aod 
the  investigation  proceeded  with. 


The  23rd  November  1871. 
Present: 

The  Hon'ble  E.  Jackson  and  F.  A.  Olovor, 
Judges. 

raise  Bvldenoe— JnrlBdiotlaii. 

Referenee  to  the  High  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure  hy  the 
Officiating  Sessions  Judge  of  Rajshahye. 

Gopal    Uozumdar    versus  Hurro    Soondery 
Boistomee. 

A  Sessions  Judge  has  no  anthority  nnder  the  Uiw  to 
interfere  with  the  order  of  a  M«yi3(rate  alloiring.a 
prosecution  for  false  eridenoe. 
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Ref&rmee, — The  Magistrate  considers  that 
I  had  DO  power  to  interfere  or  to  set  aside 
his  order  permitting  the  prosecution  of  the 
mother  of  Shurnomoyee.  I  consider  that 
whea  the  Magistrate  is  holding  only  the  pre- 
Mininary  investigation  in  cases  triable  by  the 
Court  of  Sessions  alone^  and  when  an  applicH- 
tionismade  to  the  Judge  under  Section  435  and 
the  record  is  called  before  the  Court,  the 
Sessions  Judge  has  a  right  to  ezprt'ss  an  opinion 
qa  the  case  and  on  each  point  connected  with 
the  case,  as  stated  in  tho  decision  of  the  Magis- 
trate. Section  434  Criminal  Procedure  Code 
does  not  permit  the  Court  of  Session  to  alter 
or  reverse  an  order,  but  requires  that  the 
record  ahbold  be  forwarded  to  the  High  Court 
for  reversal,  &c.,  of  the  decision  come  to  in 
Ihe  Magistrate's  Court.  But  Section  435 
^ives  the  Sessions  Court  power  to  reverse 
file  order  of  a  Magistrate  disoharging  a 
prisoner,  ftc,  and  I  do  not  consider  that  I 
e^eeded  my  powers  when  I  gave  expression 
fo  my  opinion  as  to  the  expediency  or  legal- 
ity of  giving  permission  to  the  accused  to 
t)rosecute  the  mother  of  Shumomoyee  for 
eiving  felse  evidence. 

I .:.        Juifmmt  ofiki  Sigh  ComrL 

JacksenyJ. — We  think  that  the  Sessions 
dfadge  bad  no  anthority  under  the  law  to 
kiterfere  witii  the  order  of  the  Magistrate, 
fdloMng  the  prosecution  of  Hurro  Soondery 
BoiBtoaee  ^  Oopal  Chonder  Mozumdar, 
ftttd  tliat  such  order  of  the  Magiftrate  was 
in  119  way  illegal.  The  SessioDB  Judge's 
6fdetof  the  36th  July  is  set  aside,  and  if 
6k)pid  Chunder  Moi umdar  desires,  he  ean 
^veceed  with  hit  oomj^aint^  and  the  Deputy 
Magistrate  will  hear  and  pass  orders  upon 
it 

Tho  Deputy  Magistrate's  decision  of  the 
14th  August  dismisBiBg  Oopal  Chunder 
Mozumdar's  complaint  is  set  aside. 


The  25th  jiToTeii^ber  187L 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  C. 
Judges. 


Paul, 


Onmiilative  Seatenae— Beckons  1€3 
and  393  Penal  Code-^Unlawful  Ae- 
aemUy— Oriminal  force* 

Miscellaneous  Criminal  Case  No.  138  of  1871. 
Gobind  Chunder  Boy  and  others,  Petiiioners. 
lB4too  Mohinee  Mohun  £oy  for  tb#  f  etition(sr«. 


A.  mnnaUtTTB  MBt«eo6  andtr  Seett«B  MS  if  Ae 
Penal  Code  (beinj?  a  member  of  an  naUwfnl  aMtrnhyr) 
and  onder  Section  858  (using  oriminal  Ibroe  agaioac  a 
public  servant)  was  nph^  by  the  Hitb  Cout  b  ttab 
case. 

Bayl&g,  /.^Ws  think  this  applica&a 
must  be  rejected.  The  prisoner  was  oouTictdi 
under  Section  143  of  the  Indian  Penal  Code  ai 
being  a  member  of  an  unlawful  assewUy  asi 
sentenced  to  four  months'  rigorous  impriKMi« 
ment.  He  was  also  found  guilty  under  Sec* 
tion  353  of  using  Criminsd  foroe  against  a 
public  servant. 


It  is  urged  that  such  a  cumulatire  i 
under  the  two  Sections  is  illegal,  and  W.  B., 
Vol.  XII,  page  2,  Vol.X,  page  63,  and  Vol.VlI, 
page  13,  have  been  cited  in  support  of  the 
oontention.  No  doubt  the  principles  there 
laid  down  support  in  a  general  view  the 
pleader's  argument ;  but  the  precedents  cited 
cannot  apply  unless  the  facts  and  the  circums- 
tances are  the  same.  The  facts  in  those 
cases  shew  the  offences  there  to  be  so  nearly 
cognate  and  similar  to  each  ether  that  one 
could  hardly  be  separated  from  the  other; 
whereas  in  the  present  case  the  offence 
under  Section  143  is  quite  different  in  nature 
from  that  under  Section  353* 

The  application  is  rejected. 

Patdy  J.— In  this  case  the  prisoner  had  beea 
sentenced  to  eight  montbs'  rigorew  isfiriKm- 
ment.  He  might  have  been  sentenced  under 
the  seoood  cha^  of  which  he  was  ooaviiM 
to  one  year's  rigorous  imprisonment.  Under 
these  circumstances,  I  would  decline  ts  Inter- 
fare^ 


The  25th  November  187L 

Present; 

The  Hon'ble  F.  B.  lS,ea^  end  BL  J«dBm» 
Judges. 

Wuniotpal- J^ot  ZXZ.  .1664  (B«  10.)  See* 
tlon  €7^ratliy  l^MOU 

Misoellaneotts  Criminal  Case  No.  142  of  1S7L 

Dwarkaaath  Hasrah,  PtUtwim. 

Baboo Ammd Chunder  Ghootdhtth^ 

Petitionee 

Where  the  owner  of  oertain  land  lived  tii  eiioUMr 
district  and  waa  not  proved  to  have  enffend  the  land 
to  be  ^  a  filthy  state,  and  the  Manioipal  GosvniisioMC 
fined  his  mooktear  under  Section  6?  Act  lit  of  1864, 
B,  0.,  which  empowered  iiim  to  'fiae  miker  Me  msutBt 
occupier,^}I&LD  that  the  discretion  which  that  Sectioa 
grave  had  not  been  properly  ecereised— prectoUaf^ 
qnashed,  and  refund  of  fine  direoted 

Kemp,  J.— This  is  a  charge  brou^t  in  the 
first  instance  against  Baboo  Joy  Eishea 
Mookerjee  of.  Ootturparaht 
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to  be  the  owner  of  the  soil.  The  charge, 
looking  to  the  form  5  of  the  Nuthee,  was  for 
depositing  sal  leaves  for  more  than  24  hours. 
Hurrish  Chunder  Mookerjee,  a  Sub-Overseer  of 
the  Burdwan  Municipality,  appeared  as  prose- 
cutor. The  Mookhtar  Dwarkanath  Hazrah  in 
defence  stated  that  the  land  belonged  to  Baboo 
Pearee  Mohun  Mookerjee,  the  son  of  the  afore- 
said Joy  Kishen  Mookerjee,  upon  which  notice 
was  served  upon  Pearee  Mohun  Mookerjee. 
In  answer  to  that  notice  Baboo  Pearee  Mohun 
Mookerjee  admitted  that  the  land  belonged  to 
him,  but  urged  that  the  ryots  in  occupation 
-were  liable  and  not  the  landlord.  The 
defence  of  Dwarkanath  Hazrah  was  that  he 
was  the  Mookhtar,  that  the  land  was  occupi- 
ed by  tenants,  that  his  employer  lived  in 
another  district  and  therefore,  to  use  the 
words  of  the  Mookhtar,  could  scarcely  be 
liable.  He  admitted  that  he  was  the  em- 
ployee of  Baboo  Pearee  Mohun  Mookerjee. 
(Jpon  this  Mr.  J.  Cockbum  fined  the 
.Mookhtar  rupees  20.  Under  Section  67  of  Act 
III  of  1864,  B.  C,  the  Municipal  Commission- 
er was  empowered  to  fine  either  the  owner 
Dr  occupier  of  the  land  who  suff&red  the  8>me  to 
he  in  a  filthy  state,  Now  looking  to  the  fact 
that  the  owner  of  the  land  Baboo  Pearee 
Mohun  Mookerjee  admittedly  lives  in  another 
district,  and  as  there  is  no  evidence  that  he 
suffered  the  land  to  be  in  a  filthy  state,  we 
think  that  the  discretion '  which  the  above 
Section  of  the  Act  gives  the  Court  has  not 
been  properly  exercised  in  this  case.  We 
therefore  quash  the  proceedings  and  direct 
that  the  fine,  if  paid,  be  refunded. 

The  Municipal  Commissioners  are  at  liberty 
to  proceed  against  the  occupiers  of  the  land 
if  they  think  fit  so  to  do. 


The  29th  November  1871. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Svidenoe— Sworn  Interpreters— Sec> 
tlon  198  Code  of  Criminal  Proce- 
dare. 

Committed  hy  the  Deputy  Magistrate  and  tried 
by  the  Sessions  Judge  of  Moorshtdahad  on  a 
charge  of  giving  Jalse  evidence. 

The  Queen  versus  Mudun  Mundle,  Appellant. 

There  is  no  oecesaity  under  Section  198  Code  of 
Criminal  Procedure  for  making:  use  of  a  regularly 
sworn  interpreter  to  interpret  hia  evidence  to  a  parry 
naking  a  statement. 


\  The  point  of  law  taken  in  this  appeal  is 
that  the  exhibit  D  (the  deposition  of  the 
I  accused  taken  at  the  Sessions  in  English) 
ought  not  to  have  been  received  in  evidence 
against  him,  inasmuch  as  it  had  not  been 
interpreted  to  him  by  a  '*  sworn"  interpre- 
ter. 

Section  198  Code  of  Criminal  Procedure 
provides  that,  when  the  statement  of  a  wit- 
j  ness  is  recorded  in  a  language  which  he  does 
I  not  understand,  he,  the  witness,  **  may  require 
**  his  evidence  as  taken  down  to  be  interpret- 
**  ed  to  him  in  a  language  which  he  under- 
**  stands."  There  is  no  provision  for  making 
use  of  a  regularly  sworn  interpreter — except 
in  cases  where  his  services  are  required  by 
the  Court  (Section  431  Criminal  Procedure 
Code).  It  is  the  presiding  officer's  duty  to 
see  that  the  evidence  is  clearly  and  properly 
interpreted  to  the  party  making  a  statement, 
and  the  certificate  or  memorandum  specified 
in  Section  199  is  sufficient  proof,  until  the 
contrary  be  shewn,  that  the  deponent  under- 
stood all  that  was  written  down  as  deposed 
to  by  him.  A  sworn  interpreter  is  only  re- 
quired when  the  Court  and  Jury  are  ignoran  t 
of  the  language  in  which  a  witness  is  de- 
posing. 

The  Sessions  Judge  was  not  quite  right  in 
telling  the  jury  that  the  absence  of  proof  of 
swom  interpretership  might  affect  the  degree 
Of  credibility  to  be  attached  to  the  exhibit  D 
as  representing  what  the  accused  said  when  a 
witness  at  the  Sessions — for  the  want  of  sworn 
interpretership  would  not,  it  seems  to  me, 
have  that  effect — the  general  question  of  cre- 
dibility, namely,  whether  the  prisoner  did  or 
did  not  make  the  statement  contained  in  ex- 
hibit D,  would,  of  course,  remain ;  but  that 
the  Jury  considered. 

The  accused  has  certainly  not  been  pre- 
judiced, on  the  contrary  he  has  had  somewhat 
more  than  his  rights. 

The  appeal  is  rejected. 
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The  30th  November  1871. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.   C.  Paul, 
Judges. 

Revision  by  Blgb  Coart— Prooedare. 

Reference  to  the  High  Court  hy  the  Officiating 
Magistrate  of  Mymensing^  for  revision,  under 
Section  404  of  the  Code  of  Criminal  Pro- 
cedure, of  proceedings  in  the  case  of 

Sheik  Hazari  versus  Chundi  Chum   Chucker- 
butty. 

Application  for  revision  by  the  High  Court  of  aD 
order  passed  io  appeal  by  a  Sessions  Judge  must  be  by 
motion. 

Paul,  J. — In  this  case  an  appeal  was  heard 
by  the  Jud^re  from  the  decision  of  the 
Officiating  Magistrate,  and  on  that  appeal  the 
Judge  reversed  the  decision  of  the  Magistrate' 
and  released  the  prisoner  who  had  been  con- 
victed, jlccording  to  Circular  No.  7  of  the 
High  Court,  dated  12th  August  1 869,  applica- 
tion for  revision  under  the  circumstances  of 
this  case  should  be  made  by  motion  by  tlie 
parties  interest^  or  their  pleaders.  We 
therefore  think  it  would  have  been  more  for- 
mal and  regular  to  have  left  it  either  to  the 
party  aggrieved  or  the  Governnrent  pleader, 
if  he  thought  fit,  in  the  interests  of  justice,  to 
have  moved  this  case  for  revision. 

Moreorer  we  have  read  the  decision  of  tlie 
Judge,  and  we  think  he  was  quite  right  in 
his  view  of  the  law  as  applicable  to  the 
circumstances  of  this  case. 


The  2nd  December  1871. 

Present  •• 

The  Hon'ble  F.  B.   Kemp   and   E.   Jackson, 
•  Judges, 

KlBchief. 

Jieference  to  the  High  Court  under  Section 
434  of  ths  Code  of  Criminal  Procedure  hy 
the  Officiating  Sessions  Judge  of  Midnapore. 

Kaslii  Nath    Ghose  and   others  versus  Dino- 
bundhoo  IVJytee. 

Without  evidence  that  the  Accused  intended  or  knew 
that  lie  was  likely  tp  cause  wrongful  los*  or  damage  to 
the  complainant,  the  offence  of  mischief  under  Section 
42o  of  the  Penal  Code  was  held  not  made  out. 

Kemp,  J. — We  think  that  the  Judge  has 
takeu  u  right  view  of  this  case. 


There  is  no  evidence  thnt  the  accused  in- 
tended to  cause,  or  knew  that  they  were  likely 
to  cause,  wrongful  loss  or  damage  to  the  com- 
plainant ;  and  in  the  absence  of  such  inten- 
tion or  knowledge  the  offence  of  mischief,  as 
defined  in  Section  425  of  the  Indian  Penal 
Code,  with  the  explanation  annexed  ihereto, 
is  not  made  out. 

The  order  of  the  Joint  Magistrate  is  set 
aside,  and  the  fine,  if  paid,  must  be  refund- 
ed. 


The  2nd  December  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 
Judges. 

Maintenance  of  wives  and  eblldrea^ 
Section  316,  Code  of  Oriminal  Fro- 
eednre. 

Reference  to  the  High  Court  under  Section  4M 
of  the  Code  of  Criminal  Procedure  bf  ike 
Officiating  Sessions  Judge  of  Midnapore. 

Pachoo  Dass  i^ermu  Sreemotee  Soodhamooee. 

The  Deputv  Hagi.^trate's  ord«r  in  this  case  «a§ 
quasherl  as  illegal,  he  bayin^r  held  that  the  wife  was 
not  entitled  to  mainrenauce  under  Section  316,  Code  of 
Criniinal  Procedure,  and  yet,  without  «'Tidence  of  the 
husband's  ui  willingness  but  the  contrary  to  support 
his  infant  children,  directed  him  to  pay  her  a  monthlj 
sum  as  maintenance  fot  the  children. 

Reference. — The  prosecutrix  sued  her  hus- 
band for  maintenunce  under  Section  316 
Act  XXV  of  1861  on  the  ground  of  infide- 
lity and  cruelty. 

The  Deputy  Magistrate  considered  that 
the  wife  liavinjr  failed  to  prove  her  case  was 
no  I  entitled  to  maintenance,  but  directed  the 
husband  and  father  to  pay  Bs.  3  per  month 
to  the  wife  as  mainteuauce  for  the  two 
children. 

The  Deputy  Magistrate's  order  in  effect 
deprives  the  father  of  the  custody  of  his 
children,  one  of  them  oged  3  years,  whom  be 
expressed  himself  willing  to  support  aloog 
with  tlieir  mother  if  she  would  live  with 
him. 

The  -  Deputy  Magistrate,  having  held  that 
the  wife  was  not  entitled  to  maintenance 
under  Section  316  Criminal  Procedure  Code, 
ought  to  have  slopped  there  and  not  gone 
on  to  order  an  allowanco  for  the  childres, 
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thereby  indirectly  enabling  the  wife  td 
effectuate  her  refusal  to  live  with  her  hnsband 
withrmt  sufficient  reason.  I  think  the  order 
wa«  improper,  nnd  that  there  is  no  sufficient 
proof  to  sustain  it. 

The  Deputy  Magistrate's  explanation  ac- 
eompaniee  the  reference. 

Judgment  of  the  High  Court. 

Kemp,  J. — We  think  that  the  proceedinsrs 
of  the  Deputy  Magistrate  are  illegal.  Ho 
finds  that  the  wife  is  not  entitled  to  receive 
maintenance,  as  she  has  not  been  able  to 
prove  that  her  husband  ill-treated  her,  or  was 
living  in  adultery  with  another  woman. 
There  is  no  evidence  that  the  husband  is 
unwilling  to  support  his  infant  children ;  on 
the  contrary  he  states  that  he  is  willing  to 
do  so  provided  they  reside  under  his  roof 
and  not  in  his  father-in-law's  bonse.  The 
ordef  of  the  Deputy  Magistrate  is  quashed. 


The  2nd  December  1871. 

Present  : 

Tlie  Hen'blo  F.  A.  Glftver  and  Dwarkonath 
Mitter,  Judges, 

Commitment— Trial  —  Wrongpfal  res* 
tralat—SlaTerj. 

Mefermee  to  the  High  Court  wider  Section 
434  of  the  Oode  of  Criminal  Procedure  hy 
the  Sesiions  Judge  of  Baelergunge. 

The  doeen  tfersus  Firman  L\u 

The  S^ssiont  Judge  was  held  boonit  to  try  the  aotmsed 
upon  biB  cofiimitment  bf  the  Deputy  Magistrate  on  a 
ebanre,  ander  Section  870  Penal  Code^  of  having  detain- 
ed a  woman  against  her  will  as  a  slave. 

defetence.^^Tnt  Deputy  Magistrate  of 
PeroEfepore  has  committed  one  Finnan  AH  to 
take  his  trial  at  the  Court  of  Session  on  a 
ebarge  under  8ecti<m  S70  Indian  Pienal  Code, 
of  baring  detained  one  Abidulnissa  against 
bet  will  as  a  slare. 

Tk^  ^Tidenc^  goeis'  tb  show  that  Abldtiltrissa 
m%»  iadw^d  B^r  c^tain  pr^tenc^s  to  leave 
Calcutta  and  go  -to  Hh^  pr^et^v  house  in 


Oyanpara  and  was  there  detained  against  her 
will  and  empleyed  in  a  menial  capacity. 

It  seems  to  me  that  the  ordinary  <'  Bandhi" 
or  so-called  slave  girl  in  a  Mussulman  family 
is  not  a  slave  in  the  legal  acceptation  of  the 
termr  There  is  no  definition  <^  the  word 
slave  or  slavery  in  the  Penal  Code.  The  de« 
finition  of  slavery  according  to  Blackstone  is 
that  **  Civil  relation  in  which  one  man  pee« 
sesses  absolute  power  over  the  life,  liberty,  and 
fortune  of  another."  Such  a  state  of  things 
does  not  and  cannot  subsist  in  England  or 
British  territory.  The  Indian  Penal  Code 
provides  specifie  enactments  to  meet  the  inva- 
sion of  life,  liberty ,^  and  fortane  of  one  person 
by  another,  and  therefore  if,  taking  the  pre- 
sent case  as  an  illustratioD,  it  be  proved  that 
Abidulnissa  has  been  detained  against  her 
will  and  made  the  victim  of  compulsory 
labor,  Firman  Ali,  the  person  accused  of  so 
detaining  her,  is  liable  to  punishment  for  the 
offence  of  wrongful  restraint  or  wrongful  con- 
finement. As  I  understand  the  provisions  of 
the  Indian  Penal  Code,  Sections  370,  371, 
which  relate  to  slavery,  they  are  intended  to 
meet  the  case  of  persons  dealing  with  slaves 
in  connection  with  a  foreign  countrf^  where 
slavery  obtains.  In  India  itself,  although 
the  treatment  which  some  unfortunates  receive 
at  the  hands  of  their  master  may  well  en- 
title them  to  be  regarded  as  slaves,  there  is 
no  such  thing  as  slavery  proper,  the  said 
masters  being  penaDy  liable  for  any  acts 
which  they  may  commit  in  violation  of  tbe 
liberty  of  the  subject.  The  point  raised  is 
one  of  great  importance,  for  there  can  be  no 
question  that  the  position  of  the  .  woman 
Abidulnissa  is  by  no  means  unique,  and  t&at  if 
Firman  Ali  is  liable  under  Section  370  Indian 
Penal  Code  for  his  treatment  of  her  as  a  slave, 
every  Mussulman  in  the  country  who  possesses 
a  **  Bandhi**  is  liable  to  a  criminal  prosecution. 
Under  these  circumstances,  I  have  the  honor 
to  request  that,  if  the  High  Court  agree  in  my 
view  of  the  law,  they  will  quash  the  order  of 
commitment  of  the  Deputy  Magistrate. 

Judgment  of  the  High  Court, 

Glover,  J. — There  is  nothing  illegal  in  the 
commitment  made  by  the  Deputy  Magistrate. 
The  charge  preferred  was  one  of  an  offence 
punishable  by  the  Penal  Code  (Section  370) 
and  the  Sessions  Judge  was  bound  to  try  it. 
It  will  he  for  him  to  decide,  when  the  case 
comes  before  him,  whether  the  evidence  is 
sufficient  to  prove  the  offence  of  keeping 
Abidulnissa  against  ber  will  as  a  slave.  The 
Sessions  Judge  has  also  hy  law  the  power  of 
amending  the  charge,  should  he  think  proper 
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The  2nd  December  1871. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Dwarkanath 
Mitter,  Judges. 

Breach  of  the  peace  —  Section  318 
Code  of  Criminal  Prooedure. 

Beference  to  the  High  Conrt  tinder  Section 
434  of  the  Code  of  Criminal  Procedure  hy 
the  Sessions  Judge  of  2i'Pergunnahs, 

Tarafdi  Mundol  versus  Chander  Bhooson 
Baneijee  and  others. 

Before  initiating  proceedings  under  Section  818  Code 
of  Criminal  Procedure,  a  Magistrate  mnst  satisfy  him- 
self on  legal  evidence  that  there  exists  a  likelihood  of  a 
breach  of  the  peace  and  also  record  a  proceeding  stating 
the  grounds  of  his  beiog  so  satisfied. 

Otover,  J. — XJndeb  the  circumstances  stated 
by  the  Sessions  Judge,  we  think  that  the 
Cantonment  Magistrate's  order  must  be  qaash- 
ed. 

Before  initiating  proceedings  under  Section 
818  Criminal  Procedure  Code,  a  Magistrate 
must  first  satisfy  himself  on  legal  evidence 
that  there  exists  a  likelihood  of  a  breach  of 
the  peace,  and  must  also  record  a  proceeding 
stating  the  grounds  of  his  being  so  satis- 
fied. 


The  8th  December  1871. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  F,  B.  Kemp, 
Judges. 

Tafclnff  lllegral  grratification— Appeal 
— Sevlsing'  power  of  Rlph  Conrt. 

Beference  to  the  High  Court  under  Section  434 
of  the  Code  of  Criminal  Procedure  hy  the 
Officiating  Judicial  Commissioner  of  Assam, 
in  the  case  of 

Mutty  Lall  Chuttopadhya  and  another, 
Petitioners. 

Baboo  Mohinee  Mohun  Boy  for  the  JPetitionerp. 


On  a  conviction  of  taking  illegal  gratification,  a  simple 
order  to  refimd  the  money  taken  is  quite  inadequate  to 
the  gravity  of  the  offence.  Although  no  appeal  lay  in 
such  a  esse,  yet  the  ^igh  Court  upon  a  reference,  hating 
power  to  interfere,  quashed  the  conviction. 

Bayley,  J. — I  have  carefully  gone  through 
all  these  papers.  The  Magistrate  has  con- 
victed the  two  prisoners  of  taking  illegal 
gratification,  and  sentenced  them,  the  \st  to 
a  fine  of  50  rupees  and  the  2nd  to  a  fine  of 
30  rupees. 

In  the  first  place  I  would  observe  on  such  a 
conviction  as  this,  that  the  simple  order  to  re- 
fund the  money  taken  is  quite  inadequate  to 
the  gravity  of  the  offence.  In  such  a  case, 
however,  the  Judicial  Commissioner  has  no 
jurisdiction  by  way  of  appeal  and  the  order 
is  final  excepting  so  far  as  the  Judicial  Com- 
missioner has  the  power  to  send  the  papers 
to  the  High  Court  in  order  that  this  Court 
may  pass  such  order  as  it  thinks  proper. 

Kow  I  have  been  carefully  through  all  the 
papers,  and  I  qaite  concur  with  the  Judicial 
Commissioner  in  considering  the  evidence  for 
the  prosecution  to  be  untrustworthy.  There 
is  the  grossest  discrepancy  as  to  the  locality 
where  the  money  was  borrowed,  as  to  whe- 
ther the  loan  was  to  carry  interest,  and  as  to 
the  form  in  which  the  money  was  conveyed 
to  the  prisoners.  The  Mahajan  from  whom 
the  money  was  said  to  have  been  borrowed 
utterly  denies  the  transaction  on  his  oath,  and 
there  is  no  reason  why  he  should  favor  the 
prisoners.  The  evidence  of  the  manager  of 
the  Sidlee  estate,  Mr.  Scanlan,  in  no  way 
supports  the  case  of  the  prosecution,  but  on 
the  contrary  shews  that  he  was  not  influenced 
by  the  Sheristadar  in  the  matter  for  which 
the  money  is  said  to  have  been  given.  I 
think  the  case  is  one  where  the  High  Conrt 
should  interfere  and  quash  the  conviction  bj 
the  Magistrate ;  but  as  the  local  officers  have 
come  to  opposite  conclusions  on  the  evidence, 
I  think  the  decision  of  the  Deputy  Commis- 
sioner of  Gowalparah,  being  then  contrarj 
to  law  as  being  against  the  evidence,  ii  set 
aside. 

Kempy  J, — I  have  very  carefully  considered 
this  case.  I  entirely  distrust  the  evidence 
adduced  by  the  prosecutor.  The  discre- 
pancies and  inconsistencies  in  that  evidence 
are  fully  set  forth  in  the  referring  reBolation 
of  the  Judicial  Commissioner  and  haye  been 
commented  upon  by  my  learned  colleagne, 
Mr.  Justice  Bayley.  I  entir^y  concur  in  tiie 
opinion  expressed  by  Mr.  Justice  Bayley,  aad 
would  quash  the  conTictioa. 
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llie  9th  December  1871. 

Preient : 

The  Hon'ble  F.  B.  Kemp  and  B.  Jackson, 
Judges. 

aCorder— Kltlg-atlon  of  Bentenoe  — 
Power  of  Rig-li  Coart. 

The  Q'leeo  versus  jAraiil  and  oth^r?, 
AppeltaiUB. 

Committed  by  the    Magistrate  and  tried  hy 
the  Sessions  Judge  of  Dacca  on  a  charge 
.    of  Murder. 

Baboos    Knlee    Mohun   Dass  and  Durga 
Atohun  Dass  for  uppellHiits. 

The  Hi((h  Court  has  no  power,  even  where  there  is 
ground  for  doing  so,  to  mitigate  a  sentence  of  trans- 
porUtion  for  life  passcHl  on  persons  found  guilty  of 
arnrder.  ' 

Jackson^  J. — Thbrb  is  do  doubt  that  all 
these  prisoners  have  been  guilty  of  murder, 
and  tliej  must  be  sentencfd  either  to  death 
or  to  transportation  for  life.  We  linve  no 
power  under  the  law,  to  mitigate  tlie  sen- 
tence of  transportation  for  life  wliioh  lius 
been  pnssed,  even  if  there  wus  any  ground 
for  4oing  so.     We  reject  the  appeal. 


The  13th  December  1871. 

Preseni: 

The  Hon'ble  H.  V.  Bayley  and  W.   Markby, 
Judges. 

^tirUKllotloii— Kig'h    Coart— Dismiss- 
al—TrespasB—Rlg'ht  of  Private    l>e- 
fenoe^  JlbBSamt—  Delay— Braises. 

JU/erenee  to  the  High  Court  undsr  Section 
434  of  the  Code  of  Criminal  Procedure  by 
the  Ofioiabing  Sessions  Judge  off  Idymen- 
sing. 

1 .  Mahomed  Jan  versus  Khadi  Sheik. 

2.  Humath   De  Ehashkhil  versus  Joygo- 
pal  De  Sarkar. 

3.  Hurts   Chundra  Das  versus  Bolai  Au- 
dhicaree  k  others. 

4.  Bheik  Ahmnddy  versus  Anand  Mohan 

Mosoomdar. 

The  High  Court  declined  to  interfere  in  four  cases 
of  dismissal  by  the  Magistrate  and  Deputy  Magistrate 
ralerred  by  the  Judg«-^tbe>«l,  becauae  the  Jndge  eonsi- 
d«red  that  mere  persistence  in  demand  of  rent  did  not 
amoimt  to  trespass  jastifying  tbe  right  of  private 
*  '  at    held    by    the    Magistrate  ^  the   second, 


because  the  Jndge  considered  that  the  Magistrate's  rea- 
sons, v^.  (1)  want  of  ezpUnation  of  the  cause  of  com- 
plainant's ]9reji«n<;e  on  the  spot  where  the  alleged  assault 
was  com  mitt ed,  (2)  want  of  explanation  of  delay  hi 
making  complaint,  and  (3)  want  of  material  evidenoe 
in  the  shape  of  6ntt«M,  were  not  sufficient  in  law  to  jus- 
tify a  8ummary  dismissal — the  thirds  because  tbe  Judge 
considered  that  the  m^re  asfi«rtion  of  a  claim  to  land 
by  tbe  accused  did  not  justify  the  dismi»siil  of  the  cri- 
minal charge  as  to  theft  of  its  produce,  and  that  the 
Deputy  Magistrate  should  be  directed  to  bold  a  proper 
enquiry  and  dispose  of  the  case  after  recording  evidence; 
— and  the  fourtk,  beoaui»e  the  Judge  considered  that 
dehiy  in  making  complaint  was  not  of  itself  a  le^al 
ground  for  dismissal,  particularly  where  an  explanation 
of  the  delay  is  tendered. 

Beference  in  the  \st  Case. — The  complain- 
ant, a  person  in  the  employ  of  the  accused, 
went  to  his  house  and  demanded  arrears  of  rent. 
Accused  refused  to  pny,  and  referred  com- 
plainant to  a  suit  under  Act  X.  On  com- 
plainant persisting,  accused  forcibly  ejected 
him  from  th«'  homestead  and  assaulted  him. 

The  Magistrate  held  that  the  accused  hod 
not  exceeded  his  right  of  self-defence,  and 
dismiftsed  the  complaint  under  Section  67. 

It  is  submitted  that  mere  persistence  in 
demand  of  rent  is  not  either  insult,  intimi- 
dation, or  annoyance  within  the  meaning  of 
{Section  441  ;  and  (2)  that,  even  if  the  con- 
duct of  complainant  was  snch  as  to  amount  to 
constructive  trespass,  the  right  of  private 
defence  ceased  as  soon  as  he  had  been  "chas- 
ed *'  off  the  premises ;  and  that  (3)  enquiry 
was  necessary  to  determine  whether  the  vio- 
lence used  was  in  excess  of  that  necessary 
aud  allowable  under  the  circumstances ;  the 
Magistrate  seems  to  have  been  guided  solely 
by  the  absence  of  bruises  or  other  marks. 
Reference  in  the  2nd  Case. — The  complainant 
stated  he  was  walking  about  near  the  house 
of  accused  Joygopal,  when  he  met  him  and 
as*<aulted  him,  because  of  complainant's  having 
obtniued  a  decree  against  him. 

The  record  of  the  examination  of  com- 
plainant (under  Section  66)  is  very  brief, 
and  it  is  not  stated  that  he  was  asked  why 
he  delayed  to  come  to  Court,  or  why  he  was 
walking  near  the  house  of  aceuped  :  the  Ma- 
j^istrate  however  probably  asked  the  ques- 
tions,  and  was  not  satisfied  with  the  replies, 
and  did  not  record  them  :  there  are,  I  think, 
many  reasons  for  preferring  the  former  cus- 
tom of  a  detailed  written  complaint  in  Ben- 
gallee. 

The  complaint  was  dismissed  for  reasons 
assigned  by  the  Magistrate — (1)  want  of  ex- 
planation of  the  cause  of  complainant's  j^^^n^^ 
on  the  spot ;  (2)  want  of  explanatiofu  a f  delay  ; 
(3)  want  cf  material  evidence  in  the  shape- 
of  bruises.  It  is  submitted  that  these  are 
not  sufficient  in  law  to  justify  a  summary 
dismit'sal :  the  2nd  and  Srd  are  really  one— -for 
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the  marks  would  probably  disappear  in  a 
week — as  I  have  previously  reported  to  the 
Honoruble  Court,  the  Magistrate  is,  I  have 
reason  to  believe,  in  the  habit  of  dismissing 
oomplaints  of  this  nature  for  this  and  simi- 
lar reasons  ;  and  it  does  not  appear  that  (in 
this  case  at  least)  there  is  any  satisfactory 
and  sufficient  ground  for  the  dinimissal,  for 
it  is  not  unlikely  the  man  was  unable  to 
walk  at  first  and  resides  at  a  considerable 
distance  from  the  station. 

Reference  in  the  Srrf  Case. — The  complain- 
ant was  a  servant  of  one  Gobind  Deb,  and 
stated  that  his  master's  bamboos,  fruit,  &c., 
the  produce  of  his  homestead,  had  been  taken 
by  the  accused  (also  a  Brahmin)  who  held 
the  adjacent  land.  The  Deputy  Magistrate 
recorded  the  complaint  in  six  lines,  and  ask- 
ed no  questions  as  to  the  daie  of  occurrence, 
extent  of  the  theft,  relationship  of  the  par- 
ties, cause  of  bis  master  not  appearing  in  per- 
son, and  other  points  neoessary  to  enable  him 
to  exercise  a  proper  discretion  under  Section 
67;  he  at  once  summarily  diBmissed  the  case, 
and  referred  the  complainant  to  the  Civil 
Court. 

Apart  from  these  defects  in  the  examina- 
tion of  the  complainant,  there  is,  I  think,  a 
serious  error  in  law  in  this  dismissal.  The 
mere  assertion  of  a  claim  to  land  by  accused 
does  not  justify  the  dismissal  of  the  Criminal 

charge     as    to 

•♦*  A  Magistrate  onght  to  hear  theft  of  its  pro- 
•*  evidence  in  support  of  a  charge  duoe,  vide VII* 
"before  dismissing  the  complaint.  ^  t  tt  An- 
"A  bare  assertion  by  an  aocnsed,  |,  '      ^' 

♦*  charged  with  committing  theft      pellate,       page 
**  of  a  proprietary  right  in  the  al-       55  +   which   is 
•»  leged  stolen  property,  is  no  rea-      p-n^fi-,    „„.«! 
"  son  for  a  Magistrate  to  refuse  to      f^^^^^    P^*^?^' 
♦♦entertain  the  charge  of  thtft.*'         IpL      lo   refer 

all  such  cases 
to  the  Civil  Court  is  a  virtual  denial  of  jus- 
tice ;  and  it  is  submitted  for  the  consideration 
of  the  Hon'ble  Court  that  the  Deputy  Magis- 
trate should  be  directed  to  hold  a  proper  in- 
quiry and  dispose  of  the  oase  after  recording 
evidence. 

There  has  been  some  delay  in  this  refer«> 
ence,  owing  to  the  petition  being  at  first  un- 
der Section  435,  and  subsequently  there  has 
been  a  delay  of  5  weeks  in  the  Magistrate's 
office  (to  which  the  Magistrate's  attention 
has  been  called. ) 

The  Deputy  Magistrate's  explanation  is 
annexed :  he  in  no  way  replies  to  the  remarks 
made  on  the  above  points,  and  seems  to  have 
been  partly  influenped  by  the  accused  being 
A  BrahmiQ. 


t  Zyi  W.  3,  Crfaninal  Itolingt,  p.  18. 


Reference  in  the  ith  Case. -^The  complaint, 
one  of  theft  of  crops,  was  laid  before  the 
Magistrate  .  on  22nd  November :  the  com- 
plainant alleged  that  the  delay  of  12  days  in 
coming  to  Court  was  owing  to  sickness. 

The  Magistrate  disbelieved  the  pWa  and 
dismissed  the  case  at  once,  on  the  ground 
that  he  should  have  come  at  once  to  his  oamp 
in  the  vicinity. 

From  the  Magistrate's  explanation,  how- 
ever, it  would  seem  that  his  camp  on  the 
1 0th  November  was  at  Ouffergong,  which  is 
12  miles  from  the  place  of  the  alleged  occur- 
rence but  across  the  river,  and  on  the  1 1th 
and  13th  his  camp  was  at  Rowha  (about  8 
miles  by  the  map,  but  according  to  the  Ma- 
gistrate 1 J  hours  journey)  :  it  also  is  apparent 
that  the  Magistrate  was  not  always  with  his 
camp,  but  made  excursions,  which  would 
not  facilitate  the  petitioner 's  finding  him. 

Allowing  that  the  Magistrate  was  on  the 
1  Ith  November  within  6  miles  of  the  place, 
it  is  not  to  be  assumed  the  complainant  knew 
of  his  movements,  if  he  knew  of  his  going 
into  camp  at  all,  he  would  not  know  of  his 
retracing  his  steps  from  Ouffergong  to  Rowha, 
and  might  have  preferred  the  going  10  miles 
in  the  other  direction  to  the  sudder  station 
for  a  certainty  to  the  vague  search  for  the 
Magistrate's  camp,  I  cannot  consider  even 
6  miles  as  in  the  vicinity. 

If,  however,  the  man  was  reatty  sieky  the 
question  of  the  Magistrate's  camp  beoomes 
of  no  moment  since  he  was  unable  to  go  to 
any  place.  On  this  point  the  Magistrate  re- 
lies only  on  his  own  inspection  {vide  ex« 
planation)  ;  he  did  not,  however,  record  this 
on  the  deposition,  and  it  is  submitted  be 
should  either  have  sent  the  man  to  the  Civil 
Surgeon  for  report,  or  have  allowed  eyidenoe 
to  be  tendered. 

There  is  no  limitation  in  Criminal  cases, 
and  it  is  most  unlikely  a  man  would  leave 
his  harvesting  to  come  to  Court  with  a  &isd 
charge. 

I  submit  therefore  for  the  consideration  of 
the  Hon'ble  Court  (i)  that  delay  of  itself  is 
not  a  legal  ground  for  dismissal ;  (2)  that, 
if  an  explanation  of  the  delay  is  tendered, 
it  should  ut  least  receive  oonsideratioo ; 
(3)  that  the  Magistrate's  argnment  from  his 
camp  being  in  the  vicinity,  is  unsound. 

Judgment  of  the  High  Court, 

Afarkby,  J. — We  do  net  think  we  should  be 
justified  in  interfering  in  either  of  these  four 
cases.  We  do  not  think  we  are  in  a  poaitton 
to  say  that,  as  a  matter  of  law,  ^e  Magis- 
trate in  either  case  acted  illegimy  india- 
missing  the  cases. 
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The  ]6ih  December  1871. 

Preient : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 
*    Judges. 

Procedure— Theft— rals«  Obarire. 

Reference  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure 
by  the  Officiating  Se$$ion$  Judge  of 
Midnapore  in  the  case  of 

BUhoo  Barik. 

Where  a  chirge  o!  theffc  was  reported  by  the  Police 
to  be  false,  Hbld  that  the  Magistrate  oaght  first  to 
have  enquired  into  the  charge  of  theft  and  passed  some 
orders  apon  it  before  proceeding  under  Section  211  of  the 
Penal  Code  to  enquire  into  the  offence  of  false  charge. 

Statement  of  the  Case, 

Iq  appeal  from  a  coaviction  under  Section 
211,  Indian  Penal  Code,  this  Court  quashed 
the  conviction  recording  the  following  obser- 
vations : 

''  I  regret  to  say  that  I  think  I  am  compell- 
ed to  quash  this  conviction  apon  a  technical 
ground. 

The  charge  made  bj  the  appellant  was  one 
of  theft  before  the  Police,  who  reported  it 
Afclse ;  thereupon  the  Magistrate  instituted 
proceedings  nnder  Section  211,  ludian  Penal 
Code,  on  the  1st  July. 

But  upon  the  5th  July  the  appellant  ap* 
peared  in  Court,  and  formally  renewed  the 
charge. 

This  petition  was  ordered  to  be  brought 
on  at  the  hearing  of  the  case  under  Section 
112,  Indian  Penal  Code,  but  subsequently  no 
orders  were  passed  upon  it,  and  it  has  not  been 
disposed  of. 

The  charge  was  one  which  could  not  be 
dismissed  without  inquiry,  and  in  point  of 
fact  the  accusation  was  still  pending  when 
the  appellant  was  eonvicted. 


Under  these  circumstances  I  think  the 
indictment  for  wisely  charging  cannot  be  sus- 
tained, and  I  must  quash  the  conviction,  and 
direct  the  release  of  the  appellant. 

The  Magistrate  must  pass  a  judicial  deci« 
sion  upon  the  charge  of  theft  after  hearing  the 
appellant's  evidence,  and  thereafi;er,  if  neces- 
sary, proceed  under  Section  211,  Indian 
Penal  Code, 

Remarks  by  the  Sessions  Judge. 

The  proceedings  were  instituted  on  the 
1st  July,  and  hearing  fixed  for  14th.  On  the 
5th,  convict  complained  under  Section  66, 
and  was  examined,  but  no  order  made  under 
Section  67.  On  the  7th,  convict  was  admitted 
to  bail,  and  on  the  14th  the  accused  appeared 
and  was  examined,  and  this  case  under  Sec- 
tion 211  made  over  to  the  Joint  Magistrate. 

The  Police  report  being  no  evidence,  the 
Magistrate  had  nothing  before  him  on  the 
14th  but  the  convict's  examination  and  that  of 
his  accused.  Under  such  circumstances  he 
was  bound  to  proceed,  under  Section  67,  Cri- 
minal Procedure  Code.  The  convict  had  a 
right  to  an  adjudication  under  that  Section 
upon  the  point  whether  there  was  sufftoient 
ground  for  proceeding. 

The  mere  order  of  reference  of  the  charge 
under  Section  211  left  the  convict's  charge 
pending,  and  invalidates  the  subsequent  pro- 
ceedings against  him. 

I  note  the  coses  at  8.  W.  R.,  12;  10  W.  B., 
61  ;  and  11  W.  R.,  54  ;  also  13  W.  R.,  37; 
15  W.  R.,  53  ;  also  2  W.  R.,  47  ;  7  W.  R., 
45,  47;  and  15  W.  R.,  87;  16  W,  R.,  18. 

Judgment  of  the  High  Court. 

Kemp,  J. — We  think  that  the  procedure 
suggested  to  be  followed  by  the  Judge, — vtj., 
first  to  enquire  into  the  charge  of  theft  and 
pass  some  orders  upon  it  before  proceeding 
under  Section  211  to  enquire  into  the  offence 
of  false  charge, — was,  under  the  circumstances 
of  this  case,  a  proper  procedure. 


Digitized  by 


Google 


78 


CritniniU 


THK  WKB&bT  R£PuRTBR.  RuUngs.  [Vol.  XVI. 


Tlie  16th  December  1871. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 
Judges. 

Theft— Jolkur  mights. 

Reference  to  the  High  Court j  under  Section 
434  of  the  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  East  Burdwan. 

Khetter  Nath  Dutt 

versus 

Indro  Jalia  and  otlierg. 

Inability  lo  prove  a  prescriptive  right  to  fifth  within 
certain  limita  free  from  payment  of  rent,  is  quite  distinct 
from  the  want  of  right  of  any  kind  to  fibh  therein, 
rendering  a  person  so  fishing  liable  to  be  brought  up  for 
the  theft  of  fish  taken  by  him. 

Reference, — The  prosecutor  charged  the 
accused  with  theft  of  fish  taken  bj  him 
ft'om  that  part  of  the  river  over  which  the 
prosecutor  exercises  proprietary  rights.  The 
Deputy  Magistrate  of  Culna,  before  whom 
the  case  came,  has  dismissed  the  charge,  be- 
cause he  considers  that  the  decisiou  of  the 
High  Court  upon  which  the  prosecutor  relies 
as  proof  of  his  proprietary  right  is  a  quali- 
fied one,  and  does  not  rule  that  the  fishermen 
have  DO  right  to  fish  in  the  portion  of  the 
river  under  dispute  in  the  civil  suit. 

I  consider  that  the  Deputy  Magistrate  is 
in  error  in  holding  this  view.  I  think  that 
the  decisiou  of  the  High  Court  clearly  estab- 
lishes that  the  accused  have  no  right  to  fish 
in  the  part  of  the  river  Granges  specified.  In 
the  words  of  Mr.  Justice  Kemp  "  the  Sub- 
*'  ordinate  Judge  found  on  the  evidence  that. 
'*  the  two  julkurs  in  dispute  had  been  settled 
**  by  or  purchased  from  the  Government,  and 
'*'|hat  the  defendants  were  entitled  to  the 
*'  exclusive  right  of  fishing  in  these  julkurs.'' 
That  finding  was  upheld  by  the  High  Court. 
It  seems  to  me  that  a  '^  Jalia''  (one  of  tlie 
pUiiutiffs  in  that  case)  who,  ofler  having  been 


declared  by  the  highest  Court  in  the  eoontrj 
to  have  no  right  to  fish  in  these  waters,  con- 
tinues to  fish  against  tiie  proprietor's  will  is 
liable  to  be  brought  op  for  the  thefl  of  the 
fish  he  has  taken.  To  hold  otherwise  is  to 
drive  the  prosecutor  again  into  the  Civil 
Court,  although  it  has  already  been  deelM 
between  him  and  the  accused  that  the  huter 
has  no  right  to  fish  in  these  waters.  I  think  ' 
that  the  ruling  in  the  case  of  the  Qoeen 
vs,  Kalichurn  Misser,  page  55,  Vol  VII, 
B.  L.  R.,  Appendix,*  supports  my  view  of  the  | 
law.  As  urged  before  me,  the  effect  of  the 
Deputy  Magistrate's  finding  is  tD  drive  the, 
prosecutor  into  the  Civil  Court  to  establish 
a  right  which  the  -High  Court  have  already 
found  that  he  exercises,  and  has  a  right  to 
exercise,  and  to  encourage  the  accused  to 
continue  to  fish  in  waters  to  which  they  have  I 
no  right. 

I  think  that  the  Deputy  Magistrate  should 
be  directed  to  try  the  accused  upon  a  diarge 
of  theft. 

Judgment  of  the  High  Court, 

Kemp,  J, — We  take  the  same  view  of  this 
case  as  the  Deputy  Magistrate  has  done. 

The  decision  of  the  High  Court,  referred 
to  by  the  Deputy  Magistrate  and  Sessions 
Judge,  was  to  the  effect  that  the  fisheiwieo, 
plaintiffs  in  that  case,  had  not  established  as 
against  their  zemindar,  the  defendant  in  the 
same  case,  a  prescriptive  right  to  fish  with- 
in cei'tain  limits  free  from  payment  of  rent. 

We  did  not  find  that  the  fishermen  had  do 
right  of  any  kind  to  fish  in  the  river.  What 
we  decided  was  that  they  had  not  proved  a 
right  to  fish  free  from  payment  of  rent  either 
by  grant  or  by  user  for  such  a  lengthened 
period  as  to  raise  the  presumption  of  a 
grant. 

The  Deputy  Magistrate's  decision,  dismiss- 
ing the  charge  of  theft,  appears  to  us  to  be 
a  proper  one.    The  papers  are  returned. 

*  Amu,  p.  19. 
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The  2ath  December  1871. 

Present : 

The  Hon'ble  G.  Loch  and  W.  Ainslie, 
Judges, 

JnrisOiotioii— Seetlins  2L3D  and  eeS 
and  Cliapter  XJL  Code  of  Orlmlnal 
Prooedure— Plea  of  Want  of  Jorift- 
dlction. 

Reference  to  the  High  Court  under  Section 
434  of  the  Code  of  Criminal  Procedure^ 
by  the  Officiating  Sessions  Judge  oj 
Tirhoot, 

Messrs.  Macdonald  and  Macrae 

versus 

Mr.  Riddell. 

Mr.  R.  T.  Allan  for  Mr.  Riddell. 

The  power  of  a  Magistrate  to  delegate  the  receiving 
of  complaints  under  Section  66B,  Code  of  Criminal  Pro- 
cedure, is  not  equivalent  to  the  power  of  the  Local 
Qevemment  to  invest  with  looal  jurisdiction  under 
Section  2dD ;  and  no  Magistrate  can  act  under  Chapter 
XX,  who  has  not  been  legally  invested  with  local 
jorisdietion. 

Nu  order  of  the  Local  Government  under  the  latter 
Section  can  legally  have  retrospective  effect. 

A  plea  of  want  of  jurisdiction  may  be  taken  in  the 
High  Court,  though  not  taken  below. 

Ainslie  J  J.— This  is  a  reference  from  the 
Officiating  Sessions  Judge  of  Tirhoot,  who 
proposes  that  an  order  made  by  the  Joiot  Ma* 
gistrate  of  that  District,  under  Section  308  of 
the  Criminal  Procedure  Code,  dated  18th 
August  1871,  should  be  quashed  for  want  of 
jurisdiction.  Ue  cites  the  case  reported  in 
XV  Weekly  Reporter,  Criminal  Rulings, 
page  36,  as  authority  for  tlie  view  taken  by 
him.  Mr.  Allan  appeared  in  support  of  the 
Joint  Magistrate's  order,  and  contended  that 
the  Joint  Magistrate  was  in  fact  in  charge  of 
the  Sudder  Sab-division  of  the  District,  and 
therefore  competent  to  proceed  under  Sec- 
tion 308  ;  and  that  even  if  this  wei*e  iiot  the 


cose,  the  objection  was  taken  too  late,  and 
should  not  prevail. 

It  appears  that,  by  an  order  of  the  Grovem- 
ment  of  Bengal,  Joint  Magistrates  were  pnt 
ill  charge  of  the  Sudder  Sub-di visions  of  the 
Districts  to  which  they  were  appointed,  but 
by  a  subsequent  order  dated  lOth  May  1871 
this  arrangement  was  set  aside.  This  last  order 
was  followed  by  correspondence  between 
the  Magistrate  of  Tirhoot,  the  Commissioner 
of  Patna,  and  the  Government  of  Bengal, 
which  terminated  with  a  letter  of  the  24th 
September  1871  to  the  Commissioner,  from 
which  the  following  is  an  extract  :— 

Para.  2 — "In  reply  lam  desired  to  say  with 
leference  to  para.  14  that  a  Sub-divisional 
officer  may  make  over  cases  to  other  Subor- 
dinate Magistrates  placed  under  him  under 
Act  VIII  of  1869,  Section  36 ;  and  that  when 
the  Magistrate  is  absent  and  the  Joint  Magis- 
trate or  other  officer  is  put  in  charge,  the 
Lieutenant-Governor  thinks  that  that  officer 
may  be  considered  to  be  Sub-divisional  offi- 
cer pro  tempore  :  should  any  doubts  arise 
as  to  the  legality  of  this  course,  the  diffi- 
culty may  be  easily  obviated  by  the  Magis- 
trate himself  prescribing  what  officers  are 
competent  to  hear  what  cases  (according  to 
the  description  of  cases  or  the  locality)  so 
that  the  transfer  of  such  cases  may  not  at  all 
be  necessary." 

On  the  26th  May  1871  the  Officiating 
Magistrate,  Mr.  Worsley,  had  placed  Mr. 
Hodgkinsouy  the  Joint  Magistrate  in  chai'ge 
of  the  Sudder  Sub-division,  and  on  the  1st 
September  Mr.  Halliday,  on  receipt  of  the 
Commissioner's  letter  of  the  29th  August 
1871 9  made  an  order  to  the  same  purport 
with  retrospective  effect  to  the  25th  May* 
The  ordei'  utider  Section  308  was  made  on 
the  1 8th  August  1871. 

Looking  at  the  terms  of  Section  23  D  of 
the  Criminal  Procedure  Code,  which  nuM 
thuByr^*' the  Looal  GQTemmeiil  maj  iiKvaal 
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Anj   Magistrate  with  the  local  jurisdiction  ia 
a  particular  part  of  a  District  declared   by 
Section  18  to  be  deemed  a  division  of  a  Dis- 
trict, and  maj  from  time  to  time  alter   the 
limits  of  such  local  jurisdiction/' — it  is  clear 
the  Q^vernment  alone  can  appoint  anj  Magis- 
trate to  the  charge  of  a  division  of  a  District 
Mr.  AlUn  contended  that  under  Section  66B. 
the  Magistrate  was  authorized  to  empower 
Mr.  Hodgkinson   to  entertain   all  cases  on 
compUint  preferrecT  directly  to  himself  or 
on  the  report  of  a  Police  officer,  and  that 
the   Joint  Magistrate  was  therefore  compe- 
tent to  receive  and  deal  with  the  complaint 
of  Mr.   Riddell   in   the   present   case.     But 
we  think  that  the  word  "  complaint  **  must 
here  be  limited   to  complaints  of  offences 
punishable  by  a  Magistrate  with  fine,  or  im- 
prisonment.   A  comparison   of   the  opening 
Sections  of  Chapters  XII,  XIV,  and  XV  of 
the  Criminal  Procedure  Code  with   the  first 
Section  of  Chapter  XX  clearly  shows  this. 
In   Section  179  complaints  to   a  Magistrate 
having   power   to  commit  persons   for   trial 
before  the  Court  of  Sessions,  and  in  the  248th 
and  257th  Sections  compUints  to  a  Magistrate, 
I.  e.  any  Magistrate   authorized  to   receive 
complaints  of  offences  triable  by  the  Court 
of  Sessions,  or  punishable  by  the  Magistrate 
with  imprisonment  for  a  term  exceeding  or  not 
exceeding  six  months,  are  spoken  of ;  but  in 
Section  308  the  words  are  ''  whenever  the 
Magistrate  of  a  Distirct  or  of  a  division  of  a 
District  considers  that  any  unlawful  obstruc- 
tion or  nuisance  should  be  removed     ♦     ♦     ♦ 
he  may  issue  an  order,   &c.  **     The  source 
of  his  information  may  be  a  complaint  by 
some  private  individual,  using  the  word  *  com- 
plaint *  in  its  common  acceptation  ;  but  it  is  not 
because  he  has  a  complaint  before  him  that 
he  has  authority  to  proceed  under  Chapter 
XX,  but  because  he,  being  the  officer  specially 
entrusted  with  the  local  jurisdiction  in  the 
whole  or  the  specific  part  of  a  District^  consi- 
dera  it  necessary.    The  power  of  a  Bfagis- 


trate  to  delegate  the  receiving  of  compUuats 
under  Section  663  is  not  equivalent  to  the 
power  of  the  Local  Government  to  infest 
with  local  jurisdiction  under  Section  23D, 
and  no  Magistrate  can  act  under  Chapter  XX 
who  has  not  been  legally  invested  with  local 
jurisdiction.  If  the  orders  of  Government 
of  the  24th  September  187 1  di^^tinctly  invest- 
ed Mr.  Hodgkinson  with  local  jurisdiction, 
wliich  certainly  they  do  not  do,  we  could 
not  liold  that  there  wai  any  thing  in  them  to 
warrant  their  having  retrospective  effect,  and 
neither  Mr.  Worsley's  order  of  the  25th 
May  1871,  nor  Mr.  Halliday's  order  pnr- 
porting  to  have  retrospective  effect  of  the 
1st  September  1871,  are  of  any  legal  efiect 
as  far  as  concerns  the  matter  now  before  us. 

The  objection  taken  to  the  ground  on 
which  tlie  Judge  questions  the  jurisdiction 
of  Mr.  Hodgkinson  to  make  the  order  of 
the  18th  August  1871,  must  therefore  fail. 

As  to  the  second  part  of  Mr.  Allan's  conten- 
tion, we  are  of  opinion  that  the  plea  of  want  of 
jurisdiction  may  be  taken  now,  though  not 
taken  below.  Neither  the  ignorance  and  con- 
sequent silence  of  the  parties,  nor  their  con- 
sent, can  vest  a  Magistrate  with  powers  which 
the  law  does  not  give  him.  In  Arclibold,  p. 
Ill  (Ed.  1866),  it  is  AtLid  «  bjt,  although 
the  defendant  may  plead  to  the  jurisdiction 
in  such  a  case,  there  are  but  few  instances 
in  which  he  is  obliged  to  have  recourse  to 
such  a  plea.  If  the  offence  were  committed 
out  of  the  jiirisdiciion  of  the  Court,  the 
defendant  may  take  ad  van  rage  of  this  under 
the  general  issue  ;  or  if  the  objection  appear 
u|K)n  the  face  of  the  record,  he  may  demur, 
or  (it  should  seem)  move  in  arrest  of  judg- 
ment or  bring  a   writ  of  error." 

We  concur  with  the  Sessions  Judge,  and 
set  aside  the  orders  of  the  Joint  Magistrals 
dated  18th  August  1871  in  this  case,  for  want 
of  jurisdiction. 
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Court  Fees*  Act— Flals^t— Juriediotloii 
— 9CoanftlfF-9«olariitor7  dooroe* 

Civil  letter  M,  1701,  dated  the  Ut  June  1871, 

from  the   Officiating^  Regietrar  of  the  Sigh 

Comrt,    Appellate    Siie,    io  the  Judge  of 

24'Fergunnah9,    dated    Calcutta,     the   Ut 

June  1871. 

(Ciyil  Bide.) 

Present: 

The  Hon'ble  J.  F.  Kamuag  QfhiaUng  Chief 
Justice,  and  the  Hon'ble  0.  Looh,  H.  Y. 
Baylfiji  L.  S.  Jaokeoni  A.  G.  lUephenon, 
and  £L  JaokaoDi  Judgee. 

I  AV  ^rede^  to  acknowledge  the  receipt 
of  yoof  letter  No.  223,  dated  the  Sth  ultimo, 
in  wkioh  yea  report  the  ref  asal  by  the  Subor- 
dioate  Jndge  to  receive  a  plaint  endorsed  on 
a  stamp  of  10  rupees  under  ClauBe  S  Articles 
17  of  the  Court  Fees'  Act,  from  a  suitor  seek- 
ing to  establish  hi^  propietory  right  in  2,300 
beegahs  of  land  valued  at  rupees  4,600,  and 
in  which  you  suggest  a  more  fall  explanation 
of  the  intention  of  Circular  Order  No  11, 
dated  14th  May  1870,  becauaeit  is  quoted 
by  the  Subordinate  Judge  as  a  warrant  for 
his  procedure. 

2.  I  am  to  observe  in  reply  that  you  are 
right  in  supposing  that  a  Moonsiff  has  not 
jurisdiction  in  a  auit  the  subject  matter  of 
which  is  the  right  to  receive  the  rents  €i 
2,300  beegahs  of  land'  valued  at  rupee*  4,600 
(see  Section  20  Act  YI  of  1871).  And  a 
decree  establishing  the  ownership  and  right  to 
tt^e  prenent  enjoyment  of  property  as  against 


a  person  previously  in  possession  cannot  be 
treated  as  a  mere  declaratory  decree ;  nor  can 
the  prayer  of  the  plaint  for  such  a  decree  be 
treated  as  a  prayer  which  asks  no  relief.  The 
Court  has  no  doubt  that  the  full  amount  of 
stamp  duty  on  the  valuation  of  the  property 
is  demandable. 

3.  The  plaint  ought  accordingly  to  have 
been'  received  by  the  Subordinate  Judge  who 
ought  to  have  required  the  plaintiff  to  put  in 
the  additional  fee. 

4.  The  Court  is  not  of  opinion  that  the 
misconception  arising  in  the  mind  of  a  particn^ 
lar  Judge  makes  it  necessary  Io  explain  the 
Circular  Order. 


4M^  orltliMa  judrnMat  oiii9e  4eltrfr«4 
XmMnnl  in  r«ffar4totliepo«e]rtQ  oor- 
reet  tt— ^Ttdenee  as  to  irooA  and  1^a4 

.  cliara^ter  prodaoed  for  or  mrainat 
tlie  Aooased—PreTtona  oonTtetloii  of 
aooased~Croan«ezamiiiAtloii  —  BtI* 
denoe— Siffnature  bj  Xavlatrate— 
Obarire  ftheeta— Bow  oliarr^n  ahoold 
be  drawn— BztorttOB--8eotloii  19€, 
Code  of  Criminal  Frooddalro<*<-Boo^ 
Uon  3S3i  Fenal  Code. 

Extracts  (pa/roe.  Xtol,  and  lOJ  fromCrimimi 
Utter  No.  497»  dated  the  \Ath  June  ia7]i, 
from  the  Regietrat  of  the  High  Courtf  Appei- 
late  Side,  to  the  MagieiraU  of  Monghgr* 

(Criminal  Side.) 

Present: 

The  Hon'ble  S.  Y.  Bayley  and  W.  AinsUe, 
Judges. 

Iir  acknowledging  the  receipt  of  your  letter 
No.  436,  dated  the  Wtk  ultano;  forwardhig 
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copy  of  a  letter  from  the  Joint  Magistrate  of 
♦  ♦  *  ♦  and  asking  the  Court  to  call  for  the 
records  of  the  case  of  Dillawur  Hossein  un- 
der SeotioQ  404  of  the  Code  of  Criminal 
Procedure  with  a  view  to  passing  orders 
thereon,  as  you  concurred  with  the  Joint  Ma- 
gistrate in  considering  the  decision  of  the 
Sessions  Judge  wrong  in  law,  I  am  directed  to 
ohser^e  as  follows : — 

2.  With  advertence  to  para.  4  of  the 
Joint  Magistrate's  letter  the  Court  is  of  opi- 
nioa  that  he  cannot  write  "  a  sort  of  codicil," 
as  he  calls  it,  to  his  judgment.  His  original 
judgment  onpe  delivered  was  final  in  regard  to 
his  power  to  correct  it. 

3.  The  Joint  Magistrate  states  that  the 
original  and  amended  judgment  were  delivered 
simultaneously  and  as  one.  Granting  that 
they  were  read,  if  read  at  all  in  Court  conse- 
cutively, they  must  he  taken  as  they  stand, 
f.  tf.,  first  the  judgment  of  the  20th  and 
then  the  amended  j  udgraent  of  the  2 1  st.  Thus 
'according  to  the  Joint  Magistrate,  the  prisoner 
was  formally  convicted,  and  then  a  minute  or 
two  later  discharged  as  not  put  on  trial  at  all. 
Whether  the  2nd  charge  was,  as  the  Joint 
Magistrate  holds,  '^  ip80  facto  null  and  void 
or  not,  was  a  matter  that  he  should  have  de- 
termined hefore  he  proceeded  to  record  a  con- 
vietbn  cm  it. 

4.  The  Joint  Magistrate  in  para.  6  asks 
the  Court  whether  he  had  power  to  correct 
his  own  error  or  not,  and  says  that  '^  one  thing 
is  dear, — that  having  discovered  it,  I  was 
not  hound  to  make  it  worse  hy  convicting  the 
prisoner  on  a  charge  which  I  helieved  to  he 
had  in  law."  The  Court  observe  that  as  a 
matter  of  fact,  the  Joint  Magistrate  did  not 
correct  his  own  error  and  that  he  did  con- 
vict the.  prisoner,  whether  he  believed  the 
charge  to  be  bad  in  law  or  not.  All  that  he 
did,  as  far  as  appears  from  the  record,  was  to 
alter;  one  passage  in  bis  judgment  of  the  20th 


October  which  stood, — "  I  pass  to  the  second 
head  of  the  charge  xqIoMji^  to,  &o.,"  by  substi- 
tuting for  the  words  underlined  the  words 
''part  of  the  evidence''  and  then  to  add 
what  he  terms  ''  a  sort  of  codicil "  which  was 
contradictory  of  the  judgment.  From  this 
it  may  be  inferred  that  the  Joint  Magistrate 
had  intended  to  alter  his  judgment  so  as 
to  make  it  accord  with  the  conclusion  he 
had  finally  arrived  at,  but  it  is  certain  that 
he  did  not  take  the  proper  steps  to  parry  out 
his  intention  effectually.  Possibly  the  Joint 
Magistrate  also  withdrew  a  charge  sheet  from 
the  record,  as  no  charge  in  respect  of  the 
28  head  of  cattle  impounded  from  Kooshal- 
tola  is  to  be  found  in  the  record.  If  he  did 
this,  he  ought  not  to  have  done  it.  But  it 
may  be  that  he  had  never  framed  a  second 
formal  charge,  but  had  proceeded  with  tile 
trial  without  it. 

5.  Be  this  as  it  may,  it  is  evident  that  the 
Joint  Magistrate  did  not  take  prop^  steps 
to  amend  the  judgment  he  was  going  to  de- 
liver before  delivering  it,  alid.that  he  allowed 
such  passages  as  the  following*-'*  whatever 
doubt  I  may  have  had  as  to  the  truth  of 
Dilgunjun's  complaiat,  of  this  part  of  the  cote 
I  have  none  whatever,"  and  **  on  the  grounds 
and  for  the  reasons  above  detailed,  I  have  no 
hesitation  in  convicting  the  prisoner  on  both 
counts**  to  stand  unaltered  in  the  judgment 
actually  delivered:  and  therefore  whatever 
his  intention  may  have  been,  he  did  not  in 
fact  correct  any  error  into  which  he  had 
fallen. 

6.  The  Joint  Magistrate  in  his  **  sort  of 
codicil"  records  as  follows : — '*  The  evidence, 
**  however,  recorded  relating  to  this  act  of 
'*  prisoner,  is  still  of  great  importance  as  dis- 
**  crediting  the  prisoner's  general  plea  of 
"  integrity,  as  shewing  that  he  was  in  the 
'*  habit  of  of  tampering  with  his  accounts,  and 
"  extorting  more  than  his  legal  dues  j"  and  in 
his  letter  (para.  6}  he  spe^  of  thid  etideiiee 


Digitized  by 


Google 


1871.]        ffigh  Oourt  thb  wbrklt  rbporteh. 


Letters. 


3 


as  haviog  an  indirect  inflaence  on  the  case. 
The  Coart  has  to  observe  on  this  that  the 
Joint  Magistrate  was  altogether  wrong  in 
treating  this  evidence  as  legally  admissible. 
Taylor  (Section  327)  says  :— "  Although  the 
defendant  from  motives  of  humanity  is  allow- 
ed this  reasonable  indulgence  (t.  e.  to  produce 
evidence  of  general  good  character)  the  prose- 
cutor cannot,  in  the  first  instance,  have  re- 
course to  the  same  loose  testimony  as  the 
means  of  establishing  the  guilt  of  the  accus- 
ed :  but  if,  with  the  view  of  raising  the 
presumption  of  innocence,  witnesses  to  cha- 
racter are  called  for  the  defence,  the  Counsel 
for  the  Crown  may  then  rebut  this  presump- 
tion by  eroBB-examining  the  witnesses  either 
as  to  particular  facts,  or  if  they  deem  it  essen- 
tial as  to  the  grounds  of  their  belief.  It 
seems  also  that  on  principle,  evidence  of 
general  bad  character  would  in  such  case  be 
odmissible,  though  it  is  seldom,  if  ever,  re- 
sorted to  in  practice.  In  most  trials  for  fe- 
lony and  in  some  for  misdemeanour,  if  the 
defendant  endeavours  to  establish  a  good 
character,  either  by  calling  witnesses  himself 
or  by  cross-examining  the  witnesses  for  the 
prosecution,  the  prosecutor  is  at  liberty  in 
answer  thereto  to  give  proof  of  the  prisoner's 
previous  conviction.'* 

7.  The  Court  wishes  to  point  out  to  the 
Joint  Magistrate  that  evidence  of  particular 
facts  tendered  to  rebut  evidence  .of  general 
good  character  ought  to  be  either  such  as  is 
extracted  by  cross-examination  from  the  de- 
fendant's own  witnesses  or  in  the  shape 
of  proof  of  a  previous  conviction,  and 
that  it  is  not  open  to  the  prosecutor  to  try 
a  separate  charge  on  a  separate  particular 
fact  in  respect  of  which  the  accused  is  not 
bound  to  answer  in  order  to  use  as  if  it 
amounted  to  a  previous  conviction;  and 
further  that  when  the  prosecutor  adduces  evi- 
dence of  bad  character  to  rebut  evidence  of 
good  character  other  than  such  evidence  as 


above  referred  to,  it  must  be  of  the  same 
nature  as  that  which  the  accused  is  entitled 
to  give,  namely,  evidence  of  ^^^wra^  character. 
Taylor,  in  Section  836,  says : — "  The  enquiry 
too  must  be  confined,  except  where  inteniion 
forms  a  material  ingredient  in  the  offence,  to 
the  general  chareicter  of  the  prisoner  and  must 
not  condescend  to  particular  facts,"  Now 
extortion  is  an  offence  per  se  and  not  one 
of  those  acta  which  may  or  may  not  be 
criminal  according  to  the  intention  of  the 
doer. 


10.  In  conclusion,  the  Court  regrets  to 
observe  that  Mr.  *  ♦  #  *s  pro- 
ceedings show  a  want  of  attention  to  details. 

The  first  examination  of  Dilgunjun  Singh 
on  the  28th  June  is  stated  to  have  been  taken 
down  before  him,  but  not  in  his  own  hand 
owing  to  his  inability  to  record  it.  It  has 
been  left  unsigned,  although  Section  196  of 
the  Criminal  Procedure  Code  specifically  pro- 
vides that  evidence  so  taken  shall  be  signed. 

The  re-examination  of  the  prosecutor  is 
in  the  Magistrate's  own  hand,  but  bears  no 
date. 

The  charge  sheets  in  both  cases  bear  no 
dates,  and  although  the  examples  in  Chapter 
XIII  of  the  Procedure  Code  and  the  printed 
forms  issued  by  the  Court  do  not  specially 
provide  for  the  insertion  of  the  date,  it  should 
always  be  (and  the  Court  believes  that  it 
usually  is)  entered. 

The  charges  themselves  are  wanting  in  preci- 
sion— they  do  not  show  what  was  extorted, 
or  from  whom  or  by  what  means  it  was  ex- 
torted. 

It  is  not  required  that  charges  should  be 
drawn  with  excessive  minuteness,   but  still 
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quite  distinctly  so  that  parties   may  kaoW 
exactly  what  has  to  be  dealt  with. 

In  the  case  reported  in  V  Weekly  Re- 
porter, Criminal  Eulings,  p.  7,  it  was  observed 
— '*  we  are  not  acting  under  a  procedure  in 
'*  which  no  amendment  is  allowed  and  any 
**  variance  from  precise  charges  would  be 
**  fatal.  Under  our  procedure,  one  count 
"  charging  each  specific  offence  and  desorib- 
**  ing  it  with  a  reasonable  degree  of  certainty 
**  would  seem  to  suffice." 

On  the  other  hand,  in  a  case  reported  in 
X  Weekly  Reporter,  Criminal  Rulings,  p.  38, 
Mr.  Justice  Phear  observed : — **  It  is  only  fair 
**  to  the  prisoner  that  the  charge  which  is  to 
^'  stand  for  ever  on  record  against  him,  should 
«  be  made  as  definite  and  specific  as  it  reason- 
**  ably  can  be." 

The  illustrations  under  Section  383  of  the 
Penal  Code  show  that  extortion  may  be  com- 
mitted in  many  ways  and  that  the  injury 
threatened  may  be  eithtr  to  the  person  from 
whom  something  is  extorted,  or  to  some 
other. 

A  simple  charge  that  on  such  a  date  and  at 
such  a  place  A  committed  extortion  does  not 
show  whether  he  has  to  depend  himself  on  a 
charge  of  extorting  money  from  Z  by  threaten- 
ing to  publish  a  defamatory  libel  concern- 
ing Z  unless  Z  gives  him  money  (Illustra- 
tion a),  or  whether  he  has  to  answer  to  a 
charge  of  extorting  a  promissory  note  from 
X  by  threatening  to  keep  X's  child  in  wrong- 
ful confinement  (Illustration  h) ;  and  it  cannot 
be  said  that  there  is  any  reasonable  degree  of 
Qertainty  about  it. 


Jariadlotlon  —  Sesaioxui  Jndfire  has 
power  to  send  for  an j  reoord  of  anj 
oaae  decided  by  Xagriatrate  of  the 
DUtrlot  «e  a  Court  of  appeal. 

Criminal  letter  No.  542,  dated  ike  2%th  June 
1871, /rom  the  Officiating  Registrar  of  the 
Righ  Courts  Appellate  Side,  to  the  Semoru 
Judge  of  Sylhet. 

(Criminal  Bide) 
Present  ; 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  6.  Loch,  L.  S. 
Jackson,  A.  G.  Macpherson,  and  £.  Jackson, 
Judges, 

I  AM  directed  to  acknowledge  the  receipt  of 
your  letter  No.  13,  dated  1st  instant,  in  which, 
at  the  request  of  the  Officiating  Magistrate, 
you  solicit  a  decision  on  the  question  whether, 
under  the  circumstances  therein  described, 
you  had  the  power  to  call  for  the  record  of  a 
case  in  which  an  appeal  had  been  preferred 
to  the  Officiating  Magistrate.  In  reply,  I  am 
to  state  that  in  the  opinion  of  the  Court  your 
view  is  correct. 

2.  The  Court  is  of  opinion  that  the  Court 
of  the  Magistrate  of  the  District  is,  within  the 
meaning  of  Section  434,  Code  of  Criminal  Pro- 
cedure, immediately  subordinate  to  the  Court 
of  Sessions,  and  that  the  Sessions  Judge  has 
full  authority  to  send  for  any  record  of  any 
case  decided  by  the  Magistrate  of  the  District 
as  a  Court  of  appeal  for  the  purpose  of  ex- 
amining, and,  if  necessrry,  referring  then 
to  the  High  Court. 
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Jkm  appeal  lies  frem  a  Kafftetrate'B 
sentence  of  1ft  days'  Imprisonment 
and  fine  under  Section  379  Fenal 

Code. 

No.  502. 

From  the  Registrar  of  the  High  Courts 
Appellate  Side^  to  the  Sessions  Judge 
of  Rungpore^  dated  Calcutta^  the  \6th 
June  1871. 

(Criminal  Side.) 
Present : 

The  Hon'ble  H.  V.  Bajley  and  the  Hon'ble 
W.  Ainslie,  Judges. 


In  forwarding  copy  of  a  petition  of  Alee 
Mohamed  and  Roy  Mohamed,  Appellants, 
in  Criminal  Appeal  No.  9  of  1871,  in  your 
Court,  against  the  order  of  the  Deputy 
Magistrate  of  Rungpore,  .convicting  the  said 
petitioners  under  section  379  of  the  Indian 
Penal  Code,  and  sentencing  them  to  14  days' 
inprisonment  and  a  fine  of  10  rupees,  or  in 
default  of  payment  thereof,  10  days'  rigorous 
imprisonment  each,  I  am  directed  to  state 
that,  in  the  Court's  opinion,  an  appeal  will 
lie  in  the  case  in  question,  and  that  you 
should  entertain  the  appeaL 
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CAneelft  Glronlar  No*  7  dated  ZZnd 
ataroh  lS71f  and  restores  Gtreular 
mo.  1  dated  ^h,  Janaarj  1«71« 
regrardlngr  the  transmieston  of  re- 
cords bj  tlie  post. 

CIVIL  CIRCULAR  No.  16 

From,  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  and  Sessions  Judges  and 
District  Magistrates^  dated  Calcutta,  the 
22nd  Mag  1871. 

(Civil  and  Criminal  Sides.) 

Present : 

The  Hon'ble  J.  P.  Nonnan,  Offi^dating  Chief 
Justice,  and  the  Hon'bld  G.  Loch,  H.  V. 
Bajley,  A.  G.  Macpherson  and  E.  Jackson* 
Judges, 

The  Court  having  been  informed  by  the 
Officiating  Post  Master  General  of  Bengal 
that  he  has,  by  a  Circular  No.  3  dated  24th 
April  1871,  cancelled  as  erroneous  his  former 
Circular  No.  95  dated  30th  December  1870, 
of  which  a  copy  was  circulated  by  the  Court 
with  its  Curcular  Order  No.  7  dated  22nd 
March  1871,*  in  supersession  of  its  former 
instructions  (Circular  Order  No.  1  dated  4th 
January  last) ;+  and  as  it  now  appears  tliat 
those  instructions  were  correct,  the  Circular 
Order  of  the  22nd  March  1871,  No  7,  is 
hereby  withdrawn,  and  the  Court  directs 
that  the  instructions  conveyed  in  its 
Circular  Order  of  the  4th  January  1871, 
No.  1,  be  observed  as  if  they  had  never  been 
superseded. 

♦  15  W.  R  ,  Civil  Circulars,  r.  12. 
t  15  W.  R.,  CivU  Circulars,  p.  1. 


Olroulates  rules  for  the  admission  of 
appeals. 

CIYIL  CIRCULAR  No.  17. 

Fror%  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  District  Judges  and  Subor- 
dinate Judges,  dated  Calcutta,  the  2Zrd 
Mag  1871. 

(Civil  Side.) 

Present : 

The  Hon'ble  J.  P.  Nonnan,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  F.  B.  Kemp,  L.  K.  Jackson,  J.  B. 
Fhear,  A.  G.  Macpherson,  E.  Jackson,  F. 
A.  Glover,  Dwarkanath  Mittor,  W.  Ainslie, 
Q.  C.  Paul,  and  0.  C.  Mookerjee,  Judges, 

It  having  come  to  the  knowledge  of  the 
Court  that  memoranda  of  appeals  are  fre- 
quently filed  in  the  Lower  Appellate  Courts, 
bearing  the  endorsement  of  pleaders  who, 
when  the  appeal  comes  on  for  hearing,  betray 
a  more  or  less  complete  want  of  acquaintance 
with  the  case,  and  even  with  the  grounds  of 
appeal,  to  the  loss  of  public  time,  the  detri- 
ment of  suitors,  and  the  utter  neglect  of  their 
professional  ^uty,  the  Court  lays  down  the 
following  rules,  to  which  the  sanction  of  the 
Governor-Oenerul  in  Council  has  been  obtain- 
ed, for  the  guidance  of  Subordinate  Courts 
in  the  admission  of  appeals. 

RULES 

POE  THE 

Guidance  of  Subordinate  Courts  in  the  Admis- 
sion of  Appeals,  made  by  the  High  Court 
and  sanctioned  by  the  Governor- General  in 
Council  under  Section  15  o/  24  and  25 
Victoria^  Chapter  104. 
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1.  All  petitions  of  appeal  in  the  Subor- 
dinate Appellate  CouTts  shall  be  presented 
in  open  Court  either  by  the  party  in  person, 
or  his  **  recojcnized"  agent,  within  the  mean- 
ing of  that  term  in  Section  17,  Code  of 
Civil  Procedure,  or  by  a  pleader. 

2.  In  every  case  in  which  the  petition  is 
presented  by  a  pleader,  the  grounds  of  appeal 
shall  be  drawn  and  signed  by  a  pleader  who, 
at  the  foot  of  the  petition  of  appeal,  shall 
subscribe  the  following  statement : — 

"I  certify  that  I  have  examined  the  record 
ia  this  case,  and  that,  in  my  opinion,  there 
are  good  grounds,  as  above  set  forth,  for  this 
appeal ;  and,  having  prepared  it,  I  undertake 
to  appear  and  support  the  appeal  before  the 
Appellate  Court" 

3.  In  every  case  in  which  the  petition  of 
appeal  is  presented  by  the  party  in  person  or 
by  a  recognized  agent,  and  a  pleader  is  after- 
wards retained  by  such  party  to  support  his 
appeal,  the  pleader  before  being  allowed  to 
appear  to  support  the  appeal  shall  subscribe 
and  file  in  Court  the  following  statement 
which  shall  be  annexed  to  the  petition  of  ap- 
peal:— 

'*  I  certify  that  I  have  examined  the  re- 
cord and  the  grounds  of  appeal  in  this  case, 
and  that,  in  my  opinion,  the  grounds  of  ap- 
peal are  good,  and  I  undertake  to  appear  and 
support  them  before  the  Appellate  Court.'' 


GanoelB  7  Girealar  arderB  whloli  have 
eeased  to  h%  neeeBsar  j  Binoe  the 
new  &eflrtAtratlon  Aet  VZIZ  of  1S71 
oame  Into  force. 

CIVIL  CIRCULAR  ORDER  No.  18. 

Fiwn  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  to  all  Civil  Jvdges,  dated  CalcuttOy 
the  eth  July  1871. 

(CivO  Side). 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  A.  G.  Macpherson,  and  £.  Jack- 
son, Judges. 


The  Circular  Orders  noted  on  the  margin 

■- -  -  necessary   since  the 

Ist  July  1871,  when 
the  "Indian  Regis- 
tration Act,  1871,** 
came  into  force  (vide 
Section  1  Act  VIII  of  1871),  are  hereby 
cancelled,  except  in  so  far  as  tliey  superseded 
any  orders  of  prior  date. 


84 
S7 
39 
8 
7 
14 


19lhJaDe  1866. 
90th  Sept.  1866. 
S9tli  Sept.  1866. 
27th  Feb.  1867. 
12th  Mar.  1870. 
7th  Jane  1870. 


Calls  attention  to  Seetlon  2«3  Aet 
VZZZ  of  1S59  regrardlniT  tbe  appoint- 
ment of  a  XanaflT^r  for  property 
whleh  has  been  attaehed. 

CIVIL  CIRCULAR  ORDER  No.  19. 

From  the  OfficiaHng  Registrar  of  the  Bigh 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Judges,  Loufer  and  Extra- 
Regulation  Provinces,  dated  Calcutta,   the 

nth  July  isn. 

(CivU  Side). 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch^  L.  S. 
Jackson,  A.  G.  Macpherson,  and  £.  Jack- 
son, Judges, 


The  High  Court,  having  recently  had  un- 
der consideration  a  number  of  cases  in  which 
it  plainly  appeared  that  the  provisions  of  Sec- 
tion 243  of  the  Code  of  Civil  Procedure  had 
been  abused,  thinks  it  proper  to  call  the  at- 
tention of  the  Civil  Courts  generally  to  the 
purpose  for  which  that  Section  was  intended, 
and  to  prescribe  certain  rules  for  the  betttf 
carrying  out  of  that  purpose. 
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2.  By  Section  243  Act  VIII  of  1859,  it 
is  enacted  that  "  when  the  property/  attached 
Bhall  consist  of  debts  due  .... 

or  of  lauds,    houses,    or   other 

immoveable  jHroperty,  it  shall  be  competent  to 
the  Court  to  appoint  a  Manager  of  the  said 
property,"  Ac,  ic. 

3.  The  power  to  appoint  a  Manager  is 
consequently  given  to  the  Courts  in  respect 
of  property  belonging  to  the  p^y  liable 
under  the  decree,  which  the  execution-creditor 
may  have  attached  with  a  view  to  sale  :  and 
Section  243  has  no  application  whatever 
except  to  property  which  is  actually  under 
^attachment, 

4.  It  is  plain  that  what  the  Legislature 
intended  by  this  and  some  analogous  provi- 
sions of  the  Code  was  to  prevent  needless 
sacrifice  of  the  judgment-debtor's  property 
by  a  forced  sale,  and  at  the  same  time  to  pro- 
vide for  the  satisfaction,  within  a  reasonable 
time,  of  the  creditor's  claims. 

5.  The  late  Sudder  Court,  in  paragraph 
54  of  their  Circular  Order  dated  29th  Jidy 
1859,  directed  that  care  should  be  taken  not 
to  exercise  the  power  given  by  Sections  243 
and  244,  '^  so  as  to  inflict  an  injury  on  the 
decree-holder." 

6.  While,  therefore,  a  judicious  use  of 
the  power  conferred  by  the  Section  may  be 
extremely  beneficial  to  the  judgment-debtor 
without  unduly  postponing  the  creditor's 
remedies,  an  order  placing  property  under 
management  which  does  not  provide  for  a 
timely  liquidation  of  the  debt  is  an  imjusti- 
fiable  wrong  upon  the  creditor  and  benefits 
no  one  except  ike  Manager. 

7.  An  essential  element  in  such  arrange- 
tnenta^  moreover,  is  the  economical  adminis- 
tration of  the  property. 

8.  The  appointment  of  a  Manager  who  is 
too  highly  paid  in  proportion  to  the  value  oi 
the  property,  or  who  is  wanting  in  the  proper 
qualifications,  withdraws  an  undue  amount  of 
nie  assets  from  the  purpose  for  which  they 
were  attached,  or  endangers  the  full  realiza- 
tion of  those  assets. 

9.  It  is  further  to  be  borne  in  mind  that 
an  order  made  under  Section  243  concerns 
only  the  particular   attaching   creditor    or 


creditors  who  may  have  been  before  the 
Court  at  the  time  when  the  order  was  made, 
and  will  not  affect  the  rights  of  other  credi- 
tors to  attach  the  same  property.  Should  a 
second  attaching  creditor  apply  for  an  order 
for  sale,  the  existence  of  an  order  a|>pointing 
a  Manager  seems  to  afford  no  valid  reason  for 
refusing  the  application.  Indeed  it  may  well 
be  that  an  arraugement  which  was  right  and 
reasonable  in  view  of  the  liabilities  of  the 
judgment-debtor  which  were  before  the  Court 
when  the  order  appointing  a  Manager  was 
made,  would  be  unreasonable  with  reference 
to  the  rights  of  other  creditors  seeking  to 
enforce  demands  under  .decrees  against  the 
same  debtor,  whose  remedies  might  be  in- 
definitely postponed,  while  the  first  attaching 
creditor  might  be  getting  payment  in  such  a 
manner  as  to  suit  his  own  convenience  and  the 
interest  oi  the  debtor. 

10.  The  following  rules  are  to  be  observed 
henceforward  in  all  cases  where  it  is  proposed 
to  place  under  management  the  immoveable 
property  of  judgment-debtors  which  is  already 
under  attachment : — 

I.  The  judgment-debtor  is  to  be  strictly 
examined  touching  the  profits  and  out-goings, 
such  as  Government  revenue,  putni  rent,  or 
the  like,  the  cost  of  management,  and  the 
existing  condition  of  the  property. 


II.  The  execution-creditor  or  his  pleader 
is  to  be  asked  by  the  Court  whether  he  con- 
sents or  objects  to  the  arrangement  proposed ; 
and  such  consent  or  objection,  with  the 
grounds  (if  any)  of  objection,  is  to  be  re- 
corded. 

III.  K  the  creditor  object  and  the  objec- 
tion be  over-ruled,  the  Court  is  to  record,  in 
the  handwriting  of  the  Judge,  an  order  set- 
ting forth  its  reasons  for  placing  the  property 
under  management,  the  amount  of  the  debt, 
the  profits  or  income  of  the  property,  and 
the  period  within  which,  by  estimate,  the 
debt  will  be  liquidated.  Such  period,  in 
ordinary  cases,  ought  not  to  exceed  two  or 
three  years.  When  the  order  is  made  by 
consent,  it  will  only  be  necessary  to  record 
the  last-mentioned  particulars. 

IV.  The  Court  should  then  proceed  to 
appoint  a  Manager  with  such  establishment 
(if  any)    as    may  be    necessaij,  with  mok 
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remuneration  as  it  may  think  proper.  The 
expenses  of  management,  however,  should 
not,  except  under  very  special  circumstances, 
exceed  10  per  cent,  of  the  gross  collections 
or  profits ;  and  security  should  be  required 
not  less  in  amount  than  half  the  yearly  collec- 
tions. 

V.     Notice  of  the  intention  to  appoint  a 
Manager  should  be  given  at  the  Court  House 
.  and  on  ihe  property  at  least  15  days  before- 
hand, and  candidates  for  the  office  should  be 
invited. 


VI.  No  person  should  be  appointed  Mana- 
ger, (unless  with  the  approval  of  the  District 
,  Judge)  who  cannot  read  the  langiiaj^e  in 
which  the  accoimts  of  the  property  are  kept 
and  the  ryots'  engagements  are  written,  or 
who  cannot  give  the  security  required  by  the 
Court, 


VII.  Whenever  property  is  placed  under 
management,  or  a  Manager  is  appointed,  if 
the  Court,  making  the  appointment  be  not  the 
District  Court  the  order  and  the  appoint- 
ment should  be  reported  to  the  Judge  of  the 
District  Court,  who,  if  he  disapprove  thereof, 
may  signify  such  disapproval  to  the  Court 
making  such  order  or  appointment ;  and  if 
such  Court  shall  not  satisfy  the  District 
Judge  thereupon,  the  Judge  should  report 
the  matter  for  the  information  of  the  High 
Court. 


VIII.  Whenever  application  is  made  by 
subsequent  or  other  judgment-creditors  for 
the  attachment  and  sale  of  property  already 
under  management,  the  Court  should  call 
upon  the  judgment-debtor  to  show  cause  why 
such  property  should  not  be  sold,  and  to  give 
notice  of  such  application  to  all  previous 
attaching  creditors ;  and  unless  it  can  be 
shown  that,  regard  being  had  to  all  execution 
claims  upon  the  property  or  against  the 
judgment-debtor,  the  management  can  still 
be  properly  continued,  such  property  ought 
then  to  be  brought  to  sale, — the  earliest  at- 
taching creditor  being  of  course  entitled  to 
the  benefit  of  Section  270. 


IX.  Any  execution-creditor  who  has  at- 
tached the  property  under  management  may 
at  any  time  apply  to  the  Court  to  put  an  end 
to  the  management,  and  such  application 
should  be  duly  considered. 


OallftforaretiimB  af  the  datjr  levied 
on  Probates  and  betters  of  Admlals- 
tration  under  the  Saooesalon  Acti 
and  on  Oertlfloatea  under  JLct  ZXVU 
of  1S60. 

CIVIL  CIRCULAR  No.  20. 

From  the  Officiating  Regiitrar  cf  the  High 
Court  of  Judicature  at  Fort  William  i% 
Bengal,  to  all  District  Judges  and  Judicial 
Commissioners,  dated  Calcutta^  the  13(4 
July  \S7l. 

(Civil  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  A.  G.  Macpherson,  and  E.  Jack- 
son, Judges, 

At  the  instance  of  His  Excellency  the 
Governor-General  in  Council,  the  High  Court 
requests  all  District  Judges  aud  Judicial 
Commissioners  to  submit  to  this  office,  in  the 
form  appended  hereto,  returns  of  duty  levied 
on  probates  and  letters  of  administra- 
tion granted  under  Part  XXXI  of  Act  X  of 
1865,  and  certificates  issued  under  Act 
XXVII  of  1860. 

2.  The  statistical  information  required  for 
these  returns  should  be  preserved  in  registers 
opened  for  that  purpose,  from  the  1st  July 
1871,  and  the  first  return  should  embrace  the 
six  months  ending  with  December  of  the 
current  year.  Subsequent  returns  bhoull  be 
annual 
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Hsplalns  a  preTioos  Clroular  and 
fttatastliattlieeliarffe  for  sendliiff 
regards  shaald  be  borne  bj  tbo 
ConrtSy  and  not  bj  tho  Post  Ofioo. 

CIVIL  CIRCULAR  No.  21. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  cU  Fort   William  in 

Bengaly  to  all  Civil  and  Criminal  CouriSf 

dated  CalcuUa,  the  I7th  July  1871. 

(Civil  and  Criminal  Side.) 

Present: 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
JuiUce,  and  the  Hon'ble  G.  Loch,  L.  8. 
Jaokson,  A.  G.  Macphersou,  and  K  Jack- 
son, Judges. 

In  continuation  of  Circular  Order  No  16^ 
dated  the  22nd  Hay  lastf  and  in  explanation 
ci  Circular  Order  No. 
1,  dated  the  4th  Januaiy 
1871J  the  Court  hereby 
notifies  that  the  inten- 
tion of  the  Government 
of  India  (as  since*  more 
fully  expressed)  in  de- 
ciding that  the  postal  charge  for  transmitting 
judicial  records  shall  be  borne  by  the  State, 
is  that  the  chaige  for  sending  records  under 
Section  343,  Act  Vlll  of  1859,  which  it  has 
been  the  practice  in  some  places  to  lay  upon 
the  parties  appealing,  shall  be  borne  by  the 
Courts  themselves,  and  not  by  the  Post 
Office. 

t  Ante,  p.  1. 
t  15  W.  B.,  Civ.  Cir.,  p.  1. 


*  Fide  Letter  No.  569, 
dited  19th  May  187L* 
ftom  Onder-Secretarj, 
OoverDment  of  India, 
Financial  Department, 
to  Director  GeneraJ  of 
the  Poet  Office. 


Bstends  to  Small  Oaaso  Oourts  Olr* 
eular  Wo.  IS,  dated  23rd  JTiuo 
1870,  reirardlnir  famUlitttg'  eoplet 
of  doevmenta  4frO.  to  appUoaatiy  so 
far  as  tlio  aame  majr  bo  applteablo. 

CIVIL  CIRCULAR  No.  «. 

From  the  Officiating  Registrar  of  the  Higk 
Court  of  Judicature  at  Fort  William  m 
Bengal^  to  all  Courts  of  Small  CauseSy 
dated  Calcutta,  the  IBth  July  187  L 

(Civa  Side  ) 

Present : 

The  Hon'ble  J.  P  Norman,  Officiating  Chief 
Justice^  and  the  Hon'ble  G.  Loch,  L.  S. 
Jackson,  A.  G  Macpbersoa,  and  £.  Jack- 
son, Judget. 

All  Judges  of  Courts  of  Small  Causen,  sub- 
ject to  the  control  of  the  Hfgh  Court  under 
Section  4  Act  XI  of  1865,  are  hereby  dlTect" 
ed  to  carry  out  in  their  Oourts  the  provi 
sions  of  Circular  Order  No.  IB,  dated  the  23nl 
June  1870,*  as  far  as  they  may  be  applicabk 


Cireulatoa  Xnlea  rofTArdliiir  tho  ap- 
pearance in  antta  of  tlM  Oovom* 
mont  Floadera  on  bohidf  elthor  of 
tbo  OoTornmont  or  of  doTomment 
aorrantB. 

CIVIL  CIRCULAR  ORDER  No.  «. 

Frwn  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  w 

♦  14  W.  R,  Cit.  Cir.  p.  2. 
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Bengal,  to  all  Civil  CourtSy  Lower  Frovinces, 
dated  Calcutta,  the  26th  July  1871. 

(GivU  Side). 
Present : 
The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley,  F. 
B.  Kemp,  L.  S.  Jackson,  J.  B.  Phear,  A. 
G.  Macpherson,  E.  Jackson,  F.  A.  Glover, 
W.  Ainslie,  and  0.  C.  Mookerjee,  Judges, 

The  following  Knles  are  circulated  for  the 
guidance  of  all  Civil  Courts  subordinate  to 
the  High  Court  : — 

RULES. 

1.  In  every  case  in  which  the  Govern- 
ment Pleader  shall  appear  for  the  Govern- 
ment (whether  for  the  Government  as  a  party 
on  its  own  account  or  for  the  Government  as 
imdcrtaking,  under  the  provisions  of  Section 
70  of  Act  VIII  of  1859,  the  defence  of  a 
suit  against  an  officer  of  the  Government), 
the  Government  Pleader  shall,  in  lieu  of  a 
vakalutnamah,  file  a  memorandum  on  un- 
stamped paper  signed  by  him  and  stating  on 
whose  behalf  he  appears.  Such  memoran- 
dum shall  be,  as  nearly  as  may  be,  in  the 
terms  of  the  Form  annexed  hereto. 

"2.  In  every  case  in  which  the  Govern-  1 
ment  Pleader  shall  appear  on  behalf  of  any  \ 
officer  or  servant  of  the  Government,  other 
than  cases  in  which  the  Government  has,  un- 
der Section  70  of  Act  VIII  of  1859,  under- 
taken the  defence  of  the  suit,  such  Pleader 
shall  file  a  vakalutnamah  in  the  same  manner 
as  if  he  were  not  the  Government  Pleader. 


behalf  of  the  Secretary  of  State  for  India  in 
Council  {or,  the  Government  of  Bengal,  or  as 
tlie  case  may  be)  respondent  {or  &lq)  in  the 
euit  : 

or,  on  behalf  of  the  Government  (which 
under  Section  70  of  Act  VIII  of  1859  has 
undertaken  the  defence  of  the  suit),  respond- 
ent {or  &c.)  in  the  suit. 


FORM   OF  MEMO.    REFERRED    TO  IN 
THE  FIRST  OF  THE  ABOVE  RULES. 

Title  of  the  suit,  d'c 

I,  A.B.,  Government    Pleader,   appear  on 


&eqaeBtB  Jadg^eB  to  report  for  the 
aanctlon  of  the  Bigrh  Coart  all  oaBes 
in  which  a  SerlBhtadar  Ib  placed  In 
chargre  of  the  onrrent  duties  of  a 
Koonsifra  Coart. 

CIVIL  CIRCULAR  MEHO.  No.  4. 

From  the  Officiating  Registrar  of  the  Eigh 
Court  of  Judicature  at  Fort  William  in  Ben- 
gal, to  all  District  Judges  and  Judicial  Com- 
missioners, dated  Calcutta,  the  bth  August 
1871. 

(Civil  Side,) 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

The  Court  finds  it  necessary  to  point  out 
that  in  all  cases  in  which  the  Sherbhtadar 
is  placed  in  cliarge  of  the  current  duties  of  a 
Moonsiff' 8  Court  during  the  temporary  absence 
on  leave  or  otherwise  of  the  Moonsiff,  or 
pending  the  arrival  of  his  locum  tenens  or  suc- 
cessor, the  fact  should  be  reported  for  the 
sanction  of  the  Court  in  the  same  manner  as 
is  required  to  be  done  when  a  District  Judge 
appoints  an  Officiating  Moonsiff  under  Section 
9  of  the  Bengal  Civil  Courts  Act,  187U 
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SvkdgeB  to  Inform  the  Court 
when  the  J  eonslder  it  advlBabla  that 
mCoonsUrBhonldbe  inTested  with 
JarlBdIotlon  of  a  Conrt  of  Small 
GanBea  np  to  the  amount  of  fiftj 
rnpeea. 

CIVIL  CIRCULAR  ORDER  No.  24. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in  Ben- 
gal^ to  all  District  Judges  and  Judicial  Com- 
missioner s^  dated  Calcutta,  the  I2th  August 
1871. 

(Civil  Side.) 

Present  : 

The  Hon^ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  L.  8.  Jack- 
son, A.  G.  Macpherson  and  E.  Jackson, 
Juices. 

All  Bietriot  Judges  and  Judicial  Commis- 
sioners are  hereby  directed  to  inform  the  Court 
when,  for  any  special  cause,  they  consider  it 
advisable  that  a  particular  Moonsiff  should  be 
invested)  under  l^ection  29  of  the  Bengal 
Civil  Courts  Act,  1871,  with  the  jurisdictiou 
of  a  Court  of  Small  Causes  up  to  the  amount 
of  flftg  rupees  ;  stating  both  the  local  cir- 
cumstances which  appear  to  csdl  for  the  mea- 
sure, and  the  Moonsiff's  fitness  to  exercise  such 
powers.  Among  the  circumstances  to  be  stat- 
ed are  the  following  :  whether  there  is  more 
than  one  Moonsiff  at  the  station  indicated  ; 
and  if  80,  what  the  distribution  of  business 
between  the  Moonsiffs  is  ;  and  within  what 
limits  it  is  intended  that  the  proposed  juris- 
^diction  should  be  exercised. 


OlTOB  InatmetlonB  aa  to  the  prepara- 
tion of  BtatementB  A,  B,  and  O  pre- 
sorlhed  b J  Olronlar  No.  31,dated  «th 
ITorember  1S70,  lajlnfr  down  new 
qoarterl  J  retnmB. 

CIVIL  CIRCULAR  ORDER  No.  25. 

JfVom  the  Officiating  Registrar  of  the  Sigh 
Court  of  Judicature  at  Fori  William  in 
Bengal^  to  all  District  Judges  and  Judicial 
Commissioners ^  dated  Calcutta^  the  I2th 
August  187  L 


(Civil  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson,  A. 
G.  Macpherson  and  E.    Jackson,  Judges, 

The  following  instructions  should  be  caro- 
fuUy  observed  in  the  preparation  of  State- 
ments A,  B  and  C,  prescribed  by  Circular 
Order  No.  31,  dated  4th  November  1870.* 

2.  ~  In  every  column  bearing  the  supersorip- 

tion  "in- 
stituted or 
received  by 
transfer,** 
the  number 
of  GSLses  filed 
in  the  Court 
whose  work 
is  represent- 
ed as  distin- 
gu  i  shed 
from  the 
total  number 
requiring  to 
be  shown  in 
J  the    column 


Class  of  Cocbts. 

InsUtuted  or 

received  by 

transfer. 

Snbordinale  Judge 

M 

15 

Moonalffof 

69 

20 

Moonsiff  of 

60 

30 

Total 

139 

65 

as  received  by  such  Court,  should  be  entered 
under  such  total  in  red  ink,  in  the  manner 
indicat<3d  on  the  margin. 

3.  Similarly,  in  every   column   with  ihe 

heading^dis- 
posed  of  by 
final  order  or 
transfer," 
the  number 
of  cases  cLctu- 
aUy  decided 
by  the  Court 
whose  work 
is  under  re- 
port, as  diB- 
tingui  shed 
from  the 
total  numb^ 
(which     in- 

eludes  trans- 
fers) intended  to  be  shown  in  the  column  ia 
connexion  with  such  Court,  should  be  entered 
under  such  total  in  red  ink. 

4.  In  both  the  above  paragraphs,  the  ob- 
ject, it  will  be  seen,  is  to  distinguish  cases 
newly  instituted  and  actually  decided  from 
mere  transfers. 


CLAst  OF  Courts. 

Disposed  Of 
by  final  order 
or  iraDsfer. 

Subordinate  Judge 

•• 

49 
10 

MoonsUI  of 

•  • 

45 

4 

Moonsiff  erf 

•• 

85 

«M 

G 

Total 

120 

20 

♦  14  W.  K.,  CivU  OroulaiB,  p.  16, 
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BireotiniT  a  certain  percentag^e  to  be 
dedaeted  from  proeeedB  of  Bales  in 
ezecntion  of  decrees  and  credited 
to  OoTemment. 

CIVIL  CIRCULA.R  ORDER  No.  26. 

From  the  Offletating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengalj  to  all  Civil  CourtB,  dated  Calcutta, 
the  5rt  September  1871. 

(Civil  Side.) 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Jtuiicey  and  the  Hon'ble  L.  S.  Jackson,  A.  G. 
Macpherson,  and  F.  A.  Glover,  Judges. 

^  Thi  Court  are  pleased  to  direct  that  when 
property  is  sold  in  execution  of  a  decree,  a 
deduction,  at  the  rate  of  one  anna  in  the 
rupee  or  six  and  a  quarter  per  cent,,  shall  be 
made  from  the  proceeds  of  sale  and  credited 
to  Government,  whether  the  sale  is  efifected 
by  the  Nazir  or  other  Officer. 

2.  When,  however,  the  sale  is  conducted 
by  a  Nazir  or  other  Officer  (not  being  a  Civil 
Court  Ameen  for  whom  special  rules  are  al- 
ready in  force),  a  moderate  daily  allowance 
should  be  made^  out  of  the  percentage  above- 
mentioned,  to  cover  the  expense  of  travelling 
and  the  cost  which  the  Officer  may  be  put  to 
by  his  absen^^ 


Calls  for  information  re^^ardin^  the 
transmission  of  records  of  Koon- 
siflTs  CcnrtSv  dbC*  to  tbe  ▲ppellate 
Courts  in  tbe  several  districtSf  with 
a  Tiew  to  carrjinir  cut  tbe  pro- 
Tisions  of  Circular  Mo.  17f  dated 
23rd  May  last. 

CIVIL  CIRCULAR  MEMO.  No.  5. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort    William  in 
Bengal^  dated  Calcutta^   the  X}.ih  Septemher 
1871. 

(CivU  Side.) 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Iw  order  that  there  may  be  as  little  impe- 
diment as  possible  to  the  carrying  out  of 
the  rules  promulgated  with  Circular  Order 
No.  17,  dated  23rd  May  last,  the  Court  pro- 
pose to  give  further  directions  touching  the 
transmission  of  records  to  the  District  Court, 
or  to  the  Court  in  which  by  any  order  made 
under  Section  22  Act  VI  of  1871,  appeals 
from  the  decisions  of  any  Moonsiff  may  be 
prefefred* 

2.  The  Court  therefore  desire  that  you 
will  have  the  goodness  to  report,  at  your 
earliest  convenience,  within  what  period,  and 
at  what  intervals,  it  will  be  practicable  to 
require  the  transmission  of  Moonsiffs'  records, 
and  of  the  records  of  Subordinate  Judges  at 
out-stations,  to  the  several  Appellate  Courts 
in  your  district. 

3.  It  is  extremely  desirable  that  the  peri- 
od of  tranflmission  should  in  np  caae  exceed 
fifteen  days. 
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Small  Oaase  Oourt  Jadgr^s  to  obtain 
and  keep  up  the  '^Blary  of  the 
Court"  prescribed  by  Circular  Order 
dated  l«tb  February  187Q. 

CIVIL  CIRCULAR  MEMO.  No.  6. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Jvdicature  at  Fort  William  in 
Bengal,  to  Juigee  of  Small  Catue  Courts^ 
dated  Calcutta,  the  25th  September  1871. 

(CivU  Side.) 
Present : 

The  Hon'ble  L.  S.  Jackson,   Judge, 

Requests  that  they  will  obtain  from  the 
Superintendent  of  Stationery  and  keep  up  in 
their  Courts  the  **  Diary  of  the  Court"  pre- 
scribed by  the  High  Court  Circular  Order  2 
of  the  14th  February  1870,  to  be  kept  up 
in  all  Civil  Courts  subordinate  to  the  High 
Court. 


BiBtriot  Snd^em  to  forward  to  the 
Biffb  Court  an  impresBion  of  the 
aealB  of  tbeir  reapeotlTe   CourtB* 

CIVIL  CIRCULAR  MEMO.  No.  7. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  District  Judges^  dated  Cal- 
futto,  the  26th  September  1871. 

(Civil  Side.) 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

DiSTBiOT  Judges  are  requested  to  be  good 
enough  to  transmit  to  the  Registrar  of  the 
High  Court,  without  delay,  a  carefully  taken 
impression  of  the  seals  of  their  respective 
Courts. 

2.  It  is  requested  that  the  seals  be  im- 
pressed in  the  centre  of  the  lower  half  of  a 
sheet  of  paper  of  foolscap  size,  and  that  the 
following  particulars  be  briefly  stated  on  the 


upper  portion  of  the  half  sheet : — name  of 
Court ;  date  of  making  the  seal ;  where  pro- 
cured; by  whose  order,  and  under  what 
authority. 


Forbids   tbe  employment  of  Sberlali- 
tadarB  on  the  Bench. 

CIVIL  CIRCULAR  ORDER  No.  27. 

Fj'om  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Civil  Courts,  Lower  Provinces, 
dated  Calcutta,  the  ith  October  1871. 

(Civil  Side.) 

Presen  i 

The  Hon^ble  L.  S.  Jackson,  A.  G.  Macphor- 
son,  and  F.  A.  Glover,  Judges, 

The  Court,  having  reason  to  believe  thai 
many  Judges  of  all  grades  sit  in  Court  with 
their  Sherishtadars  in  attendance,  think  fit 
to  call  the  attention  of  all  Judicial  Officers  to 
the  prejudicial  effect  of  such  a  course. 

First. — It  tends  to  give  an  erroneous  im- 
pression of  the  position  and  influence  of  the 
Sherishtadar. 

Secondly, — By  the  Sherishtadar  being  kept 
all  day  in  attendance  on  the  Judge,  the 
Office,  the  Subordinate  Amlah,  and  the 
details  of  business  lose  almost  entirely  the 
benefit  of  his  presumably  superior  capacity 
and  experience. 

2.  The  Court  accordingly  forbid  the  em- 
ployment of  the  Sherishtadar  on  the  Bench, 
and  remind  all  Civil  Judges  of  the  regular 
Courts  that  his  proper  place  is  in  the 
Sherishtah,  for  the  management  of  which  he 
is  more  immediately  responsible. 
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Ynrtber  inBtraetion  in  respect  to  tlie 
Forms  A,  B|  and  O  of  tbe  quarterly 
rotnrns  of  OlTil  work. 

CIVIL  CIRCULAR  No.  28. 

From  the  Deputy  Regi&trar  in  charge  of  the 
Office  of  Regiitrary  High  Court,  Appellate 
SidCf  to  all  Jhstrict  Judgee  and  Judicial 
Commisnonere^  dated  Calcutta,  the  I2th 
October  1871. 

(CivU  Side ) 

Present : 

The  Hon'ble  F.  B  Kemp,  Officiating  Chief 
Juitice,  and  the  Hon'ble  L.  S.  Jaokson  and 
A.  G.  Macpherson,  Judges. 

In  oontmuation  of  Circular  Order  No.  25, 
dated  the  12th  August  last,  the  Court  find 
it  necessary  to  issue  the  following  further 


instruction  in  respect  to  the  Forms  A,  B,  C, 
of  the  quarterly  returns  of  Civil  work. 

These  statements  are  mainly  intended  to 
exhibit  the  viork  of  each  Court  as  a  whole, 
and  the  work  of  individual  Officers  should 
not  be  distinguished  in  the  body  of  the  re- 
turns. And  in  the  columns  headed  *'  Ins- 
tituted or  received  bj  transfer/'  as  well  as 
in  those  headed  '^  Disposed  of  by  final  order 
or  transfer,"  the  term  transfer  was  intended 
to  relate  to  those  cases  only  which  have 
passed  from  one  Court  to  another  by  an  or- 
der of  the  presiding  Officer,  and  not  to  those 
which  have  been  left  by  the  presiding  Officer 
to  his  successor  in  the  same  Court  when 
successive  Officers  have  presided  in  the  same 
quarter.  Cases  of  the  latter  description 
may  be  distinguished  by  a  note  in  the  oo* 
lumn  of  remarks,  where  the  number  disposed 
of  by  each  Officer  out  of  the  total  in  each 
of  the  columns  indicated  ought  also  to  be 
exhibited. 


Digitized  by 


Google 


Digitized  by 


Google 


CRI^IINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Oireots  Officers  to  forward  to  the 
Oovemmont  of  India  in  the  atilita- 
Tj  Department  a  eopj  of  all  eon- 
▼iotiona  of  perBonB  Bervlngr  O-overn- 
ment  4n  tbat  Department* 

CRIMINAL  CIRCULAR  No.  6. 

,From  the    Officiating  Registrar  -of  the    Sigh 
.    Court  of  Judicature  at  Fort    William    in 
Bengal^  to  all  Criminal  Courts,    dated    Cal- 
\  euita,  the  \7th  July  1871. 

(Criminal  Side.) 

.    Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Kon'ble  L.  S.  Jackson, 
A.  G.  Macpherson  and  E.  Jackson,  Judges, 

In  accordance  with  the  wishes  of  His  Ex- 
cellency the  Governor-General  of  India  in 
Council,  the  High  Court  directs  that  Judicial 
Commissioners,  District  Judges  and  Magis- 
trates will  forward  to  the  ]\[ilitary  Depart- 
ment of  the  Government  of  India,  a  copy    of 

the  conviction  and  sentence  in  all  cases  in 
which  persons  serving  under  the  Govern- 
ment of  India  in  that  Department  are  con- 
victed in  a  Criminal  Court. 


Calls  attention  of  Magistrates  to  Sec- 
tion 237  Act  VXZX  of  1869  probibit- 
tng  Folioe  Officers  in  obarge  ot 
stations  from,  proceeding^  in  eases 
wbere  no  sufficient  gronnds  appear 
for  inqniry  dtc. 

CRIMINAL  CIRCULAR  No.  7. 

BVom  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Magistrates,  dated  Calcutta, 
ihe20thJulg\S7l. 

(Criminal  Side  J 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson,  A. 
G.  Macpherson,  and  E.  Jackson,  Judges, 

The  Court  finds  it  necessary  to  call  the 
attention  of  Magistrates  to  the  provisions  of 
Section  137,  Act  VIII  of  1869,  which  forbid 
a  Police  Officer  in  charge  of  a  station  from 
proceeding  with  the  investigation  of  any  case 
in  which  he  may  consider  that  there  is  no 
sufficient  ground  for  entering  on  an  inquiry, 
or  that  the  immedicUe  apprehension  of  the  ac- 
cused is  not  necessary  for  the  ends  of  justice. 

2.  If  he  should  be  of  this  opinion,  he  is 
not  to    proceed    with    the  case,  but  must 
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report  the  substance  df  the  complaiDt  or  in- 
formation for  the  orders  of  the  Magistrate 
having  jurisdietion. 

3.  Where  a  Police  Officer  in  chai*ge  of  a 
station  is  thus  precluded  from  entering  upon 
an  enquiry,  .no  other  Police  Officer  is  com- 
petent to  make  such  inquiry  unless  he  is  au- 
thorized and  required  to  do  so  by  an  order  of 
the  Magistrate. 

4.  The  Court  desires  that  the  Police  may 
be  i^totVained  from  eintering  on  inquiries  in 
cases  wh^re  their  voluntary  action  is  prohi- 
bited by  law;  and  also  cautions  Magistrates 
against  the  indiscriminate  use  of  Police  agen- 
cy, which  is  too  frequent  m  some  districts, 
for  the  purpose  of  ascertaining  matters  upon 
which  the  Magistrate  is  bound  to  form  his 
own  opinion  upon  evidence  given  in  his  pre- 
sence. This  caution  is  especially  needful  in 
respect  of  cases  triable  under  the  15th  Chap- 
ter of  the  Code. 


Seqnesta  Sessions  Judges  and 
iristrates  of  Biatricts  to  inform 
tbomsolTos  thorouirblsrfr^mtlme  to 
timo  of  tlie  mode  in  wldeta  business 
Is  transacted  by  tbelr  subordinates. 

CKIMINAL  CIKCULAB  Ko.  8. 

From  the  Officiating  RegUtrar  of  the  High 
Court  of  Judicature  at  Fort  WiUiam  in 
Bengal,  to  all  Seeeione  Judges  and  JDietriet 
Magistrates,  dated  Calcutta,  ihe  27th  July 

1871. 

(Criminal  Side.) 

Present : 

The  HonT)le  J.  P.  Normaii,  Officiating  Chief 
Justice,  and  thd  Hon'ble  L.  8.  Jackson,  A. 
G.  Macpherson,  and  E.  Jackson,  Jtsdges. 

With  reference  to  the  altered  foma  of  tiie 
Quarterly  Returns  of  Criminal  business  now 
required  fix)m  the  Magistrates  and  Sessions 
Judges,  a  larger  share  of  responsibility  now 
rests  upon  the  local  authorities  than  former- 
ly. The  Court  thinks  it  necessary  to  bring 
the  fact  prominently  to  the  notice  of  the 
Sessions  Judges  and  Magistrates  of  Districts, 
who  are  accordingly  requested  to  inform 
themselves  thoroughly  from  time  to  time  of 
the  mode  in  which  business  is  transacted  hf 
their  subordinates.  Such  inquiry  is  fer 
more  effective  th&n  the  mere  inspection  of 
statements. 
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Boles  3  and  15  of  Pleaders*  and 
Kooktears'  Sales  of  2nd  Kay  1866, 
as  amended. 

Notification,  dated  7tli  September  1871. 

(Civil  Side.) 

Present : 

Tlie  Hon'ble  J.  P,  Norman,  Officiating 
Chief  Justice,  the  Ilon'ble  H.  V.  Bayley, 
F.  B.  Kemp,  Louia  S.  Jackson,  J.  B. 
Plieor,  A.  G.  Mucpherflon,  E.  Jackson, 
F.  A.  Glover,  D.  N.  Mitter,  W.  Ainslie, 
and  G.  C.  Paul,  Judges, 

The  Rules  of  tLe  SudMaj  1866,*  drawu 
up  bj  the  High  Court, 
under  Section  4,  Act 
XX  of  1865,  for  the  | 
qualification,     admis- 
sion, and  enrolment  of  \ 
Pleaderd  and  Mookh-  l 
tears,    and   publi:shed 
in  the  Calcutta  Gazette  of  the  dates  specified 
on  the  margin,  are  herebj  amended  to  the 
extent  indicated  below : 

♦  6  W.  K.  CRules  of  Practice),  p,  9. 


Origin  all  V  in  Calcutta 
Gazette  of  4th  July  18G6. 

Bepublishcd  in  Calcutta 
CazetU  of  lOtb  and  24th 
November  1869. 

And  a^ain  (with  modi- 
fication, m  Calcutta  Gazisfte 
loth,  22nd  and  29th  De- 
cember 1869). 


Rules  3  and  15  of  the  Rules  are  herebj 
cancelled,  and  the  following  Rules  substi- 
tuted therefor  (to  be  read  and  regarded  as 
Rules  3  and  15) : 

3.  Those  of  the  lower  grade  shall  be 
competent  to  appear,  plead,  and  act  in  the 
Courts  of  Moonsifis  and  in  Small  Cause 
Courts,  and  in  the  Courts  of  Officers  in  the 
District  of  Cachar  and  the  Divisions  of  Assam, 
Chota  Nagpore,  and  Cooch  Behar,  exercising 
the  powers  of  Moonsifis  under  the  Bengal 
Civil  Courts  Act,  1871. 

15.  Auj  person  who  shall  pass  the  ex- 
amination as  a  pleader  of  the  higher  grade, 
or  who  shall  have  obtained  the  degree  of 
Bachelor  in  Law  of  one  of  the  Universities  of 
Calcutta,  Madras  or  Bombay,  or  of  Licentiate 
in  Law  of  one  of  the  said  Universities,  and 
who  shall  desire  to  be  admitted,  shall  pay  into 
the  Government  Treasury  of  the  District  in 
which  he  shall  intend  to  practise  Rs.  20  and 
shiill,  on  presentation  of  the  certificate  of  the 
examiners,  or  of  .his  diploma  and  the  Collec- 
tor's receipt  for  the  said  sum  of  Rs.  20,  bo 
entitled  to  apply  to  the  High  Court  for  ad- 
mission and  enrolment. 
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IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 


The  17th  June  1871. 

Prewnt: 

Bir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  James,  Lord  Justice  Mellish, 
and  Sir  Lawrence  Feel. 

SribBltatioii  —  Tenants  tn  common  — 
Separate  oolleotlonB. 

t)n  Appeal  from  the  High  Court  at  Calcutta.* 

Banee   Ehujooroonissa 

vertui 

Syud  Ahmed  Uezah ; 

and 

Sjud  Ahmed  Bezah 

V0riu$ 
Banee  Ehujooroonissa. 

'  Tiro  owners  of  an  estate  in  wbicb  they  had  eqnal  shares, 
liKTing  agreed  to  collect  the  rents  through  a  collector  ap- 
pofaited  by  the  Court,  appeared  both  of  them  to  have 
collected  and  received  sums  in  the  mofussil  from  the  local 
agent  of  the  collector  and  sometimes  from  the  tenants. 
The  cironmstances  all  went  to  show  that  their  receipts 
were  not  receipts  which  could  be  alle^  to  be  receipts  by 
a  tenant  in  common  antagonistic  to  his  other  tenant  in 
common,  but  that  they  were  all  part  and  parcel  of  a 
common  arrangement  by  which  the  whole  ot  the  rents 
were  to  be  recttved  by  the  agent,  or  by  the  party  acting 
imder  the  authority  or  with  the  tacit  assent  of  the 
agent,  the  separate  collections  of  each  party  having  to  be 
dealt  ^th  as  if  received  from  the  agent  or  collector. 

Held  that  the  statute  of  limitation  coald  not  apply 
to  a  claim  by  one  of  the  owners  against  the  other  as  for  the 
collections  made  during  12  years  previous  to  the  insti- 
tution of  the  suit,  one  party  having  received  more  one 
year  and  less  the  previous  year;  and  that  it  would  be 
absolutely  necessary  in  taking  the  accounts  from  any 
date  to  see  what  the  state  of  mings  was  between  them 
at  that  date. 

It  does  not  follow  that  because  a  man  who  was  tenant 
in  common  has  received  something  and  has  then  sold 
it  to  another  tenant  in  common,  that  a  third  tenant  in 
oonucon  can  make  the  purchaser  answerable  personally 
for  that  which  was  received  by  the  person  who  has  relin- 
quished in  his  favour. 


*  On  appeal  from  the  judgment  of  Trevor  and  Mac- 
nherson,  J.  J.,  passed  on  the  25th  May  1864,  in 
Begnlar  Appeals  Kos.  1  to  8  of  1863 /—see  the  Gap 
Number  of  the  Weekly  Bcporter,  Civil  Rulings. 
page  236. 


Thesb  are  appeals  from  two  judgments  of 
the  High  Court  of  Judicature  of  Calcutta,  in 
two  suits  which  were  instituted  in  the  Zillah 
Court  of  Purneah.     They  may  he  described 
as  a  suit  and  a  cross-suit  respectively,  by 
the  owner  of  a  joint  estate  against  the  other 
owner  or  owners  of  the  estate.    The  High 
Court  dismissed  both  suits  as  having  been 
misconceiyed,    their  reasons    being    shortly 
stated  in  the  judgment  before  us.    One  suit 
was  instituted  covering  a  period  of  twelve 
years,   and  treating  anything  anterior  to  that 
as  barred  by  the  Statute  of  Limitation.    The 
other  was  a  suit  that  sought,  by  way  of  cross 
account,  to  take  the  account  from  a  period 
long  anterior  to   the  commencemeut  of  the 
twelve  years.      The   Court  in  its  judgment 
says — "  The  first  Court  was  of  opinion  that 
''  the  Statute  of  Limitations  did  apply  to  a 
'^  portion  of  the  claim  of  Ahmed  B^ah,  and 
.'*  that  the  Court  could  not  enter  into  trans- 
'*  action  or  revive  accounts  relating  to  a  period 
"  of  more  than  twelve  years  before  the  instito- 
'<  tion  of  the  present  suit,  and  that  as  the 
'<  suit  was  instituted  in  April  1857,  the  ab- 
^*  counts  to  be  settled  by  the  Court  would 
''  be  those   subsequent  to   1846,   and  those 
'*  only.     After  examining  the  accounts,   the 
"  Judge  dismissed  the   elaim   of  Mahomed 
"  Rezah  and '  passed  a  decree   in   favor    of 
'^  Enaet  Hossein,  whose  whole  claim  was  subse- 
''  quent  to  1845,  for  rupees  34,630-2- lOj  pie, 
"  with  interest  of  twelve  per  cent.,  and  costs 
''  in  proportion.     From  these  decisions  two 
*'  appeals  have  been  preferred  to  this  Court, 
"  and  the  first  point  to   which  our  attention 
'^  was  called  was  the  applicability  or  other- 
"  wise  of  the  Statute  of  Limitations  to  any 
*'  portion  of  the  claim  of  Bajoh  Ahmed  Rezah. 
''  There  can  be  no  doubt  that  mutual  accounts, 
**  if  they  contain  some  item,  or  even  any  one 
"  claim  within  twelve  years,  would  not  be 
"  barred  by  the  Statute  of  Limitations,  though 
**  the  rest  of  the  claim  were  beyond  that 
'*  term.    But  this  rule  is  strictly  confined 
''  to  aocounts  between  two    parties    which 
*'  show  a  reciprocity  of  dealings,  or,  in  other 
'*  words,  to  transactions  in  which  there  is  a 
''  mutual  credit  founded  on  a  subsisting  debt 
"  on  the  other  side,  or  an  express  or  an  im- 
"  plied  agreement  for  a  set-off   of  mutual 
'^  debts.    Is,  then,  the  present  claim  of  Syud 
''  Ahmed  Kezah,  as  against  Enaet  Hossein, 
''  a  claim  of  this  nature  ?    The  parties  are 
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"  8-attna8    proprietors    of   the, same    estate. 
**  They  hare  held  tAieir  shares  separate.     They 
**  ha^e  by  tacit,  if  not  by  express,   agreement 
'*  coUected  their  yearly  shares  oi  the  rents 
'*  by  their  separate  endeavours ;  and,  in  shorty 
*'  by  their  acts  have  taken  np   a  position  al- 
**  together    unconnected    with  and  antago- 
*'  nistie  to  each    other.     This    mode  of  ac- 
**  tion,   no   doubt,  gives  the  party  who  has 
''  received  less  than  half  the  yearly  net  rents 
''of  the  estate,   an  action  against  the  party 
**  who  has  collected  more  than  his  rightful 
**  share  of  those  rents  ;  but  his  right  to  these 
'^  surplus  rents  arises  in  consequence  of  a 
^  wrongful  act  of  the  other  party,  and  at  the 
*^  end  of  each  year  a  wrongful  act  of  this 
"  nature  is  a  cause  of  action  from  the  com- 
'*  mencement  of  the  year  following  that  in 
**  which  the  surplus  cdlection  was  made*     It 
*'  follows  that  these  yearly  claims  are  in  the 
**  nature  of   separate  and  distinct  demands, 
''  against  which  the  Statute  of  Limitations 
^  runs,  and  th^t  they  can  by  no  process  of 
**  reasoning  be  brought  within  those  special 
*'  and  particular  accounts  as  against   whic^ 
''  limitation  will  not  run.    Turning,  then,   to 
**  the  remarks  which  have  been  addressed  to  us 
*'  by  the  learned  Counsel  on  the  part  of  both 
*'  the  plaintiffs,  and  to  the  accounts  filed,  and 
**  the  case  made  by  each  of  them  against  the 
**  other,  they  appear  to  us  that  they  are  foimd- 
*'  ed  on  a  mistaken  view  of  the  case  as  be- 
**  tween  the  parties  before  us.      The  oonten- 
'^  tion  before  us  has  been  that  each  party 
*'  as  against  the  other  is  entitled  to  one-half 
**  of  the  actual  collections  made  ;  but  in  our 
**  view  this  is  not  the  case.     Considering  the 
''  independent  and  antagonistic  position  which 
*'  each  party  has  taken  up  against  the  other, 
**  and  the  tacit,   if  not  express,  agreement 
^  entered  into  between  them  as  to  the  mode 
*'  of  collection,  it  seems  dear  that  neither 
**  party  has  a  claim  against  the  other  on  ac- 
''  count  of  superior  diligence  exercised  by 
''  him  in  the  collection  of  the  yearly  rents,  but 
<'  that  the  only  ground  on  which  a  right  of 
**  action  accrues  to  either  party  is  the  re- 
'*  alization  by  the  other  side  of  a  sum  larger 
♦*  in  extent  that  one-half  of  the  yearly  rents, 
<<  that  is,  of  a  sum  beyond  that  to  whidi  he 
*^  is  of  right  entitled.     That  such  has   been 
«'  the  case— that  Mahomed  Bezah  and  Enaet 
'*  fiossein    have,   during  any  of  the  years 
"  covered  by  these  suits,    collected  a  sum 
'<  beyond  their  legal  right,  that  is,  one-half 
«'  of  the  net  rental  of  the  estate,  has  not  been 
'*  attempted  to  be  shown  to  us ;  but  the  learn*- 
**  ed  Counsel  have  only  entered  into  elaborate 
**  calculations,  founded  upon  very  infirm  data, 
'*  of  collections    actually    made,   and    have 
''  thereupon  asserted  the  right  of  their  re^ 


*'  spective  clients  to  one-half  of  the  neA  actual 
**  collections.  Such  a  view  of  Uie  cas^  as- 
<'  we  have  above  observedi  is  akogether  in* 
''  admissible.  " 

Proceeding  upon  that  lM>ting'  fhe^  ffiiS 
that  neither  haa  reoeived.nioce  than  lu9  baUL 
and  they  proceed  to  dismiss  both  suits.  Now 
in  this  view  of  the  ease,  as  stated  by  the 
Court,  their  Lordships  are  unable  to  amoor.^ 
Their  Lorde^ps  are  not  satisfied  either  upoa 
the  case  as  stated  l^  the  pleadings,  or  upoa 
the  facts  as  proved  in  evidence,  iiaJL  the  poai* 
tion  of  the  partioa  was  that  of  partiiOii  nn*^ 
connected  with,  and  antagpiusticr  to,  ouch 
other-— each  collecting  only  that  wldch  he 
could  by  hie  diligence  eolleet  of  the  nate  qf 
the  estate. 

The  material  ciroumstances  are  these  :-t*The' 
parties  having  had  quarrels  with  one  another 
had  first  of  all  a  ooUector  anointed   by  su- 
perior authority.     They  then,  having  got  rid 
of  the  official  collector  or  manager,  appointed 
an  agent  of  their  own  f  they  then  again  were 
obliged  to  be  placed  under  the  control  of  the 
Court,   who  appoint^  an  official  manager. 
The  duty  of  the  agent  and  the  manager  waa 
to  receive  all   tfa^  rents  and  to  divide  them 
between  the  parties*    Bot^  parties,  however, 
appear  to  have  collected   and  received  sums- 
in  the  mofussil  from  tiie  local  agent   of  the 
collector,   and  sometimesi  from  the  tenants. 
The   whole  of  the  circumstances,  however, 
show  to  thdr  Lordships  that  their  receipce 
were  not  receipts  which  can  be  alleged  to  ha 
receipts  by  a  tenant  in  common  aaitagoniflti« 
to  his  other  tenant  in  common,  but  that  they^ 
were  all  part  and  parcel  of  a  common  ananger' 
ment  by  which  the  whole  of  the  rents  werv 
to  be  received  by  the  agent,  or  by  the  party; 
acting  under  the  authority  or  with  the  tacit 
assent  of  the  agent,  so  that  ^e  whole  was  t» 
be  treated  as  a  sum  received  by  the  agen^  of 
in  his  behalf,  the  separate  colleetioiiB.  of  eaeh» 
party  having  to  be  dealt  with  as  if  received 
from  the  agent  or  collector..    That  being  so, 
it  seems  also  to  their  Lordships  that  it  wouJ4 
be  impossible  to  apply  the  Statute  of  Lirni-' 
tatioQs  to  the  claim,   because  if  die  aeoottnt 
was  a  continuing  account*-one  party  havuu^ 
received  more  one  year,  and.  having  receivea 
less  the  previous  year — it  appears  to  theib 
Lordships  impossible  to  say,  ^*  We  will  ^it  ih* 
"  account  short  at  the  twelve  years,   and  Bak 
"  allow  your  receipts  during  the  twelfth  jeari^ 
'^  ante  litemy  to  go  to  pay  that  which  was  due 
"  to  you  in  the  thirteenth  year,  anle  litem,** 
It  would  be  abseluteiynecesaary  in:  taking 
the  accounts  from  any  date  to  see  what  thai 
state  of  tbinga  was  betwe^s  ttien^  at  tt^ 
date. 
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That  b^i%  M|  tkeir  Lordahipfl  hare  to  con- 
nder  what  reallv  was  the  decree  which  the 
sigh  Cpui^  ought;  to  h&V6  ftiade  Upbb  the 
ii^^  (6  BnMIt  ?6tt«lt*8  %uit,  #hiAiitbe 
one  otow  fettMantiaUy  before  obi  becauBe  it  is 
atoted  \a  tl^e  other .  appellant  that  if  that 
lippeal  18  aeoided  in  his  favonry  so  th&t  Wo- 
thSli^  h  ^re^  aghiM  him,  hb  is  hot  taifid^ 
M 16  pMttooate  any  ekim  ob  his  pAit  ftur* 

fl  1-eMlV^  itself  ibeMWe  into  this,  Whe- 
ther the  decree  awarding  rupees  34,000  and  in- 
terest to  Enaet  Kossein  was  well  founded,  and 
iHMh^llbe  Appeal  oti|phtlo9laTd  been  alio w^d. 
The  accounts  were,  in  the^irtt  instance^  refer- 
red to  Mr.  De  ^oarcy.  Mr.  Se  Oourcy  took 
those  acdc'aiits.  tthe  te^lt  #a^  cfoih^lainted  dt 
Iby  boKh  paHtesi  Ibeir  Ler^dsMps  hare  befoi^ 
ihem  the  olgeotiona  which  were  taken  by  the 
TOspective  parties  to  the  accounts  of  ttr.  l!)e 
XSoufcy,  '^ich  btjfectitfns  we^e  tealljr  ^ 
VifeftfteHi  f(k  ^edsion  betbrb  the  €eurt  of  first 
laiftaiic^  Of  eeurse  it  would  be  impossible 
to  -ask  any  Court  to  go  and  retatce  an  account, 
whfch,  by  Reason  6t  its  domplicldt^  chai'aet^ 
%M  bieto  ^iMkmiL  to  HA  eh?pelt  to  take  be- 
tweta  the  partiM^  and  tlierefore  it  was  quite 
right  for,  the  Court  not  to  go  through  all  the 
it^ms  of  the  account,  hut  to  require  linfi  bb- 
IfoitlfrcASk^tti^'paf^  thb  blijeiotiokis  which 
%e  tdok  to  the  aeoenht  as  se  taken.  Both 
.parties  thereupon  do  Resent  their  objections 
to  the  account.  IdLi,  Simson,  the  Jud^  of 
^6b6\Aftl^d^,'t)^d^e(tbto'dMllHth  tfaeKe 
%A^tleas^  and  it  ii  m  ireapeet  to  the  mode 
in  which  he  has  dealt,  with  these  objections 
that  it  appears  to  their  Ijoriiships  that  th^y 
«re  (Me  to ,  oome  to  a  eonelusion  which  will ' 
dispose  of  the  appeals  to-day.  Ili6  b&lalnce 
JTouhd  diie  ^  Ytit>ee^  34,^00.  th^te  i6  ^e 
itein  alohe  "of  lupeeft  56,000  to  which  an 
(Ejection  was  taken^  which  would  more  than 
coT'er  that  balance,  if  the  objection  %ere  Well 
fduhcfed  atd  otigbt  *to  haVe  beefi  -allowed  bv 
-Wr.  ^Biftison.  That  objeetioa  Anises  with 
•iretpeet  to  rupees  d6,000,  which,  by  the  ad- 
mission of  l)oth  parties,  was  not  received  by 
Ahmed  tt^ziAi,  me  defendant ;  ^  Wa^  4eu> 
tnally  received  by  his  half-brother.  But  that 
receipt  by  the  half-brother  of  the  rupees 
56,000  was  treated  by  Mr.  Simson  as  a  receipt 
"hy  Ahmed;  and  it  has  been  Contended  before 
1M  thai  tiMit  Wfte  lightly  ^  treated,  at  least 
that  we  have  not  got  the  materials  for  saying 
^fJtwashbtdghtiy  efo '^eaMd,  and  that 
we  ought,  therefore,  if  we  differ  from,  or 
doubted  the  truth  of,  ihe  conclusion  arrived 
lift  by  Mr.  Bimsotiv  ^  b^Q^  ^  t>^^  again  for 
further  investigation.  But  it  appears  to  their 
Lordships  that  the  case  with  regard  tethe't 


rM)i|»t^  Ahltted'e  bmherdees  uppeur  suffi- 
debtly  befol^  them  tt>  enable  them  now  to 
anriveat  b  etaelmsiob  without  feferring  it 
back  to  take  any  Airtlker  evidenee^  or  to  eater 
agaih  int^  tii*  aeooant. 

Now,  Mr.  Simson  has  treated  Meeran— and 
it  has  been  suggeiAed  be£»re  us  that  he  has 
rightly  treated  him^— as  being  a  mere  name 
and  a  mere  sham;  as  a  peraon  who  real^ 
was  reoeivin^  for  Ahmed,  and  that  bis  receipts 
were  to  be  treated  as  Ahmed's  receipts.  But 
it  appears  that  Mveraa  had  «ealiy  obtained 
a  decree  efutitling  him  to  a  certain  portion  of 
this-esti^  asaa  ancestral  estate.  He  was 
a  Imlf-brather  of  Abmedi  akid  was  therefore 
priMt  facie  entitled  to  share  in  the  estate. 
Be  had  obtsaned  that  4eerec^  and  after  ob* 
tatmag  that  decree  he  4id  receive  the  amount 
of  cioUeetieBs  wliiek  hav«  been  brought  into 
this  tfocountw  There  is  aothing  to  eatisfy 
their  Lerdshipsi  ^lad  netbiuf  i^parently  to 
jtkstify  the  aMBsumptien  H>f  Mr,  SimsoUi  that 
he  Oo«dd  treat  the  wh<^  of  that  as  a  mere 
Aam  aad  eoMasion  between  Ahmed  and  his 
half-brotheiv  Ibr  the  purpose  of  preventing 
Ahflied  being  responsible  far  these  receiptee 

But  it  does  not  rest  merely  upon  thai  tt 
is  important  to  8ee  in  what  way  the  plaint 
itself  in  the  original  suit  treats  Meeran's 
position.  The  plaint  in  the  original  suit  does 
not  treat  Meeran  as  being  a  mere  sham,  as 
beinga  person  who  was  not  entitled  to  receive 
the  rents,  but  says  that  Meeran  was  a  share- 
liolder,  and  was  made  a -defendant  in  the  first 
instance  as  one  of  the  parties  to  account. 
The  plaint  says  Htds :  The  share  of  Meeran 
in  the  semindary  ;  was  in  the  possession  of 
€ly«d  Ahm»d  Eesah,  and  Syud  Ahmed  Rezah 
kiiowiagly>  notwithstanding  this  extent  of 
appropriation  by  Meeran,  has  granted  Meeran 
certain  mduds  under  putnee  pottah,  in  the 
name  of  Moosah  Rezah,  his  son,  in  proportion 
to  his  share  in  the  malikanah  t>h)fits,  atad  got 
a  de«d  relinquishing 'deAn -on  tto  :ii^fa&4itty 
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executed  by  Meeran.    Hence  the  Teeponsibi- 
lity  for  this  money  collected  by  Meeran  which 
appertained  to  the   zemindary  devolyes   upon 
Ahmed  Rezah   personally.     Whatever  Mee- 
ran received  under  the  denomination  of  his 
own  malikanah  from   the  Mostajirs  and  Mal- 
goozars  of  the  pergunnah,   Ahmed  Bezah, 
after  he  had  the  deed  of  relinquishment  exe- 
cuted, not  having  given  to  Moostajir  and  Mal- 
goozars  credit  for  such  money  collected  and 
appointed  by  Meeran,   has  realized   it  over 
again,   proofs  as  to  which  are  forthcoming. 
Meeran  and   Ahmed  Kezah  are  both   step- 
brothers, and  the  estate  of  Meeran  is  includ- 
ed in  the  said  8  annas  in   the  possession    of 
Ahmed  Rezah.     Thus,  whoever  of  the  part- 
ners of  that  8  annas  appropriates,  responsibi- 
lity thereof  devolves  upon  Ahmed  Rezah,  the 
occupant  of  the  entire  8  annas  of  the  zemin- 
dary.     Still,  it  is  considered  expedient  to 
make  Meeran  ^o/orm(i  defendant.     That  is 
the  case  which  is  made  there :  that  is  to  say, 
a  charge  is  made  as  to  the  receipt,  the  only 
ground  for  it  being  that  there  was  an  actual 
receipt  by  Ahmed.     **  "We  charge  you  with 
'^  the  receipt  of  money  for  our  use  because 
"  Meeran  received  it.**    The  ground  upon 
which    they  put    it  is — "  Meeran    is  your 
**  brother.    You  are  the  joint  owners   of  the 
*' one-half  which    is  divided  between  you. 
"  There  has  been  some  deed  by  which,  subse- 
''  quent  to  the  receipt,   Meeran  has  relin- 
*'  quished  his  share  in  favor  of  Ahmed  for  a 
*'  valuable  consideration.     Therefore,  we  will 
"  treat  the  receipts  in  respect  of   the  whole 
'<  of   that  half  which  was  divided  between 
*^  Meeran  and  Ahmed  as  being  receipts   for 
"  which  they  are  jointly  and  severally  liable." 
That  seems  to  their  Lordships  to  be  the  founda- 
tion of  the  claim  in  respect  of  the  receipts 
of  Meeran.     In  point  of  law,  it  is  to   their 
Lordships  quite  clear  that  no  such  claim   can 
be  sustained ;  that  it  is  not  because   a  man 

who  was  tenant  in    common    has  received 

something,  and  has  then  sold  it  to  another 


tenant  in  common,  that  a  third  tenant  in 
common  can  make  the  purchaser  answerable 
personally  for  that  which  was  received  by 
the  person  who  has  relinquished  in  his  favor. 
That  is  the  case  made  ;  and  there  is  no  case 
whatever  made,  and  no  evidence  before  their 
Lordships  to  show,  as  has  been  suggested^ 
that  Meeran  was  merely  a  name  and  a  sham, 
receiving  everything  he  did  receive  on  behalf 
of  Ahmed. 

It  appears  to  their  Lordships  dear  that 
Ahmed  ought  not  to  be  made,  and  could  not 
legally  be  made,  personally  responsible  for 
the  rupees  56,0.00  in  a  suit  which,  in  their 
Lordships'  view,  was  sustainable  only  as  a 
suit  for  adjusting  the  account  between  the 
parties  in  respect  of  their  respective  receipts 
from  the  common  agent,  or  which  they  had 
intercepted  on  the  way  to  the  agent.  That 
being  so,  it  entirely  turns  the  balance  against 
the  plaintiff.  The  plaintiff  did  not,  therefore, 
in  the  Court  below,  make  out  the  proper 
proof  to  his  right  to  a^y  balance  at  all  ai 
due  to  him,  and  the  suit  in  the  Court  belov 
ought  to  have  been  dismissed, — their  Lord- 
ships agreeing  in  the  result  with  the  High 
Court,  although  compelled  to  dissent  from 
their  grounds  of  decision. 

The  one  suit  is  thus  disposed  of,  and  the 
plaintiff  in  the  other  suit  is  satisfied  with 
things  remaining  as  they  are,  and  does  not 
seek  to  have  any  further  accounts  or  to  pro- 
ceed with  his  appeal*  Under  the  circum- 
stances of  the  case,  and  both  appeals  having 
come  on  together,  their  Lordships  do  not 
think  it  right  to  give  any  costs  of  either  ap- 
peal. 

Their  Lordships  therefore  agree  humbly  to 
report  to  Her  Majesty,  as  thdr  opinion,  tiiat 
both  the  decrees  of  the  High  Court  should  be 
affirmed,  and  that  both  appeals  should  be  dis- 
missed, each  party  bearing  his  own  eosti 
therein. 
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The  22Qa  ^une  1871. 

Present : 

Sir  James  W.  Oolvile,  Sir  Joeeph  NafMer, 
Lord  Justiee  James,  Lord  Justice  HeUishi 
and  Sir  Lawrence  Peel. 

iPraotlde— 1tl6cl*ee  for  posMssion-- 
Aonndftrjr. 

On  Appeal  from  the  High  Court  at  Caleutta* 

Baboo  Pohlwan  Singh  and  others, 

venue 

Mahar^ah  Moheshnr  Baksh  Singh  ; 

and 

Haharajalh  Moheshnr  Buksh  Singh, 

versus 

tf  egbum  Singh  anS  others. 

field  that  altboagh  ft  is  opento  parti&  before  the 
Privy  Council  to  allege  that  a  mistake  has  been  made 
in  point  of  law  which  they  did  not  raise  in  the  Court 
btlow,  they  must  clearly  make  it  appear  before  the 
Priry  Cooncil  that  the  mistake  was  really  made  bV 
the  Judge  below,  and  that  the  decision  is  in  &ct  attri- 
butable to  such  mistake. 

"Where  a  decree  directed  that  plaintiff  should  obtain 
possession  of  land  according  to  the  boundaries  given  in 
the  plaint  and  also  specified  the  quantities  of  land  of 
whicn  he  was  to  obtain  possession,  and  it  turned  out 
that  those  quantities  were  not  strictly  accurate,  it  was 
held  that  the  decree  should  be  interpreted  as  if  it  were 
a  conveyance  of  land  stating  the  boundaries  and  then 
saying;  that  it  contain)  so  many  acres  *,  and  that  the 
plaintiff  was  entitled  to  all  the  land  contained  "within 
the  boundaries  stated  in  the  plaint,  the  mistake  in  the 
quantities  stated  in  the  decree  being  merely  a  false 
description. 

This  was  a  suit  in  the  nature  of  an  action 
of  ejectment,  brought  to  recover  a  coosider- 
able  quantity  of  land  which  was  alleged  to 
belong  to  the  plaintiff,  on  account  of  its 
having  been  gained  by  accretion  to  four  moti- 
sahs  which  had  been  previously  his  property. 
Besides  certain  defences  in  point  of  law 
which  have  all  been  abandoned  before  us, 
there  were  two  substantial  defmioes  in  point 
of  fact  on  the  merits  which  were  raised  by 
the  defendant.  First,  he  said  in  substance 
that  the  land  was  not  gained  gradually  by 
accretion,  as  alleged  by  the  plaintiff,  but  was 
what  is  called  a  chuckee,  and  after  stating  the 


*  The  appeal  in  the  first  case  (that  by  Puhlwan  Singh) 
was  from  the  judgment  of  Steer  and  Kemp,  J.  J.,  in 
Regular  Appefed  No.  494  of  1863,  decided  on  29th  April 
1864;  see  Gap  Nmmber  of  the  Weekly  Reporter,  Civil 
RuUnffs,  p.  191.  llie  appeal  in  the  second  case  was 
from  the  judgment  of  Kemp  and  Seton-Karr,  J.  J.,  in 
SeguUr  Appeal  No.861  of  1866,  decided  on  17th  April 
1866  ;-86e  6  W.  R ,  Civii,  p.  211, 


facts,  as  he  alleged  them  to  be,  be  summed  up 
by    saying — ^''In  consequence  of  the  route 
'**  thus  described  by  the  river,  the  chuckee  in 
'<<  suit  stood  firm,   retaining  all  £he  traces  of 
'<  numbers  and    boundaries,   and    continued 
"  without  oppodtion  on  part  of  any  one  in 
"  the  occupancy  of  your  petitioners. "  ^  Then 
he  raised  a  second  defence  on  the  merits,  by 
which  he  said — **  The  land  in  the  isoutb  and 
<<  north  of  the  disputed  land  is  in  the  pes* 
**  session  of  your  petitioner,  hence,  wer^  it 
''even  admitted  according  to  the  plaintiff's 
''  false  plea  that  the  diluvion  was  by  Dhooee, 
« still  considering  the  land  in  suit  to  be  a 
<*  part  and  parcel  of  the  land  iSos.   447  and 
*'912  in  the  occupancy  of  your  petitioners, 
<'  none  but  your  petitioners,   under  the  pro- 
'' visions  of  the  very  law  quoted  by    the 
"plaintiff,  could  be  entitied  to  its  posses- 
"  sion. "     Issues  were  f(ffmed  on  those  plead- 
ings.    Both  parties  were  allowed  to  present 
their  issues,  imd  then  the  Judge,  out  of  the 
issues  presented,  formed  those  which  were  to 
be  tried.    The  materidi  issue    was    this — 
*<  Whether    the  disputed  lands  have    been 
<'  gradually  washed  awtfy  and  have  accreted 
<«ontbe  estate  of  Che  plaintiff  by  oblitera- 
'*  tion  of  its  former  marks,  or  whether  by  the 
''sudden  change  of  the  Ganges  they  haT« 
«  accreted  wil£  a  continuance  of  the  former 
"  marks. "    This  issue  a  little  cooftises  the 
matter  by  bringing  in   the  matks  as  if  th^y 
were  necessarily  conclusive  of  the  question — 
"Whether  the    diluted  lands  have    beem 
"  gradually  washed  away,  and  have  accreted 
"on  the  estate  of  the  plaintiff;"    as  itf  it 
followed  that  because  the  marks  were  oblitera- 
ted, tiierefore  the  laud  had  gradual^  accreted. 
The  other  alternative  is  put  in  the  same  way-— 
"  YIThether,   by  the  sudden  change  of  the 
"  Ganges,  they  have  accreted  with  a  oontinu- 
"anceof  the  former  marks.''    Then  fhere 
are  further  issues — "  Even  if  gradually  wash- 
"  ed  away,   whether,  on  the  ground  of  the 
"  same  being  intermixed  up  with  other  lands 
"  in  the  possession  of  the  defendants  on  the 
"  south  and  north  of  the  disputed  liinds,  the 
"defendants    are   entitled  to  the  same    or 
*•  not  ?"—"  Whether  the  plaintiff,  after  being 
"  in  possession  of  the  disputed  lands,  has  been 
"  ousted  by  the  defendants  or  not,  and  whe- 
"ther  any  land  adjacent    to  the  disputed 
"land  amongst  the  accreted  lands,  is  still 
"  in  the  possession  of  the  plaintiff^  or  whether 
"  the  plaintiff  was  never  in  possession  of  the 
"  contested  lands  ?"    A  gr^  mass  of  evi- 
dence was  given.    The  Judge  in  the  Ooort 
below,  the  Sudder  Ameen  himselfi  inspected 
the  ground  on  several  occasions,  and  most 
careM  enquiries  were  made  on  the  rip<A|tf  to 
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whether  the  land  had  gradually  accreted  or 
whether  it  had  been  a  chuckee  suddenly 
formed.  It  was  then  ordered  that  an  Ameen 
should  di'aw  a  plan,  and  survey  the  land  and 
present  a  report  to  the  Court.  That  accord- 
ingly was  done.  He  framed  the  plan  in  the 
suit  which  is  before  their  Lordships,  which 
shows  by  distinctive  colours — yellow,  pink, 
and  green — the  land  sought  to  be  recovered 
in  the  action,  the  chuckee  which  is  admitted 
still  to  belong  to  the  defendants,  and  land 
which  is  in  the  possession  of  the  plaintiffs 
but  is  claimed  by  the  defendants. 

Now,  the  questions  which  really  arise  are 
two, — first,  whether  the  land  has  gradually 
accreted,  and  how  that  issue  ought  properly 
to  be  determined ;  and  secondly,  whether  the 
defendants,  by  reason  of  their  ohuckee,  are 
entitled  to  any  portion  of  the  land,  even  asT- 
Buming  that  it  has  been  accreted  ? 

As  respects  the  first  question  it  is  necessary 
to  consider,  have  the  Courts  below  been  wrong 
in  point  of  law,  or  have  they  committed  any 
error  in  fact?  Now,  no  doubt  their  Lord- 
ships at  one  period  of  the  argument  had  con- 
siderable doubt  whether  there  might  not  have 
been  a  mistake  in  point  of  law,  because,  look- 
ing at  the  nature  of  the  report  of  the  Ameen 
and  of  the  judgment  of  the  first  Judge,  and 
even  at  the  form  of  the  issues,  there  appear- 
ed reason  to  doubt  whether  it  had  not  been 
supposed  that  if  the  surface  of  the  land  had 
all  been  changed,  and  the  marks  had  all  been 
obliterated,  so  that  no  houses  or  trees  or 
mounds  or  vestiges  of  boundary  oould  be 
found,  and  that  all  the  surface  of  the  land 
was  fresh  land  which  had  been  brought  down 
hy  the  river, — ^that ,  was  conclusive  of  the 
question.  Now,  if  the  Court  below  had 
meant  to  say  that  was  conclusive  in  point  of 
law,  so  that  the  laud  was  to  be  considered  as 
land  gradually  accreted,  even  although  the 
channel  of  the  river^  had  changed  and  had 
gone  from  one  bed  and  course  '  to  another ;  if 
the  Court  below  had  meant  to  say  that,  if 
the  marks  of  the  ol^  channel  were  obliterated, 
snd  if  the  marks  of  the  land  between  the  old 
channel  and  the  new  channel  had  also  been 
obliterated,  by  reason  of  the  water  having 
flowed  over  the  surface  and  washed  off  the 
old  land,  and  brought  new  sand  and  mud 
down  upon  it;  notwithstanding  there  wad 
land  left  between  the  two  channels  which 
iiad  not,  in  fact,  fallen  into  the  river  and  been 
entirely  sunk  into  the  channel  itself. — ^if  they 
meant  to  say  that  was  conclusive,  their  Lord- 
Bhips  would  have  thought  they  would  clearly 
have  been  wrong  in  point  of  law.  But  upon 
the  whole  of  the  caae  it  does  ngt,  in  fact, 


appear  that  the  defendants  ever  substantially 
raised  that  question  before  the  Court  below 
at  all.  In  their  arguments  they  appear  to 
have  assented  to  the  framing  of  the  issues  in 
the  way  in  which  they  were  framed,  and  they 
appear  to  have  assented  to  resting  their  case 
on  the  question  whether  the  land  which  is 
sought  to  be  recovered  did  or  did  not  on  its 
surface  appear  to  be  entirely  new  and  fresh- 
formed,  with  no  marks  of  the  old  cultivation 
and  habitation  upon  it,  or  whether  it  had,  u 
they  seem  to  have  alleged  it  had,  houses  and 
trees,  and  boundaries  and  marks  of  the  old 
cultivation  upon  it.  Certainly,  when  parties 
before  their  Lordships  allege  that  a  mistake 
has  been  made  in  point  of  law,  if  they  have 
not  raised  that  question  in  the  Court  below, 
although  it  is  certainly  open  to  them  to  raise 
it  here,  yet  their  Lordships  ought  to  be  very 
certain  indeed  that  the  Judge  really  has  made 
the  mistake  imputed  to  him,  and  that  the 
deoision  in  fact  is  attributable  to  such  mistake. 
It  may  well  be  that  the  Judges  made  no 
such  mistake  at  all,  that  they  perfectly  un- 
derstood what  gradual  accretion  is,  and  what 
the  true  rule  of  law  on  that  subject  is,  and 
that  they  meant  merely  to  say  that,  as  a  mat- 
ter of  fact,  which  no  doubt  was  a  material 
fact  to  ascertain,  there  were  none  of  the 
marks  of  the  old  cultivation  upon  it  which 
the  defendants  had  alleged.  If  any  marks 
of  the  old  channels,  or  of  the  old  houses,  and 
of  the  trees,  and  of  the  old  mounds,  could 
have  been  found,  that  would  have  been  con- 
clusive against  the  plaintiff,  and  therefore  it 
was  a  matter  Very  material  to  be  inquired 
into.  It  did  not  necessarily  follow,  neverthe- 
less, that  because  no  marks  were  found,  there- 
fore the  plaintiff  had  proved  his  dase,  but  it 
does  not  appear  that  that  objectioA  was  ever 
taken.  The  parties  were  content  to  rest  upon 
the  issues  as  framed,  and  it  may  be  that  tiiey 
all  thought,  and  possibly  thought  rightly, 
that  under  the  circumstances,  the  condition 
of  the  land  would  be  the  best  evidenee  whidi 
could  be  given  as  to  whether  the  land  really 
had  gradually  accreted,  or  whether  there 
had  been  a  sudden  change  in  the  course  of 
the  river.  Therefore  their  Lordships  think 
that  it  is  impossible  to  say  that  either  of  the 
Courts  below  came  to  any  wrong  conclusion 
in  point  of  law  on  the  question  of  accretion. 

Did  they  then  make  any  mistake  in  point 
of  fact  ?  And  certainly,  looking  at  the  great 
extent  of  the  changes,  and  particularly  at 
the  maps,  and  some  portion  of  the  evidence, 
there  might  be  some  reason  to  doubt  whether 
the  whole  of  it  had  really  acci-ued  by  gradual 
accretion  as  alleged.  But  their  Lordships 
are  of  opinion  that  the  case. clearly  comes 
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within  the  rale  which  they  ha^e  bo  often  laid 
down,  where  the  dispnte  turns  upon  matters 
^  fcust  and  where  the  Courts  helow  have 
agreed  on  the  conchision  which  they  have 
come  to  respectiDg  that  fact.  This  was  a 
ease  where  a  caref«l  examination  on  the  spot 
was  most  material  towards  coming  to  a  proper 
conclusion  on  the  fact.  That  examination 
was  held,  and  apparendy  very  carefully  held, 
Rud  it  was  after  that  examination  that  the 
first  Gouit  came  to  a  conclasion  in  favour  of 
the  plaintiff  on  that  part  of  the  case.  The 
High  Court  came  to  the  same  conclusioBy  and 
their  Lordships  are  of  opinion  that  there  is 
-certainly  no  such  errror  shown  in  that  conclu- 
sion as  would  enahle  them,  or  make  it  right 
and  proper,  to  reverse  or  alter  that  decision. 
It  may  he  added  tiiatthe  map  of  1851  ap- 
pears to  their  Lordships  to  show  that  as  re- 
spects  one  great  change  that  took  place  in  the 
course  of  the  river,  the  effect  of  it  was  that 
the  plaintiff  got  a  large  acquisition  to  his 
fnoQxahs,  and  that  what  he  so  got,  which 
eontidns  r  large  part  of  that  coloiured  green, 
Rud  prohably  a  small  part  of  that  coloured 
yellow,  was  gained  hy  gradual  accretion. 
Therefore,  on  the  whole,  their  Lordships  think 
that  they  ought  to  come  to  the  conclusion 
that  the  first  material  issue  was  properly 
I»roved  aad  decided  in  favour  of  the  plaintiff. 

Lopes's  case*  was  very  strongly  urged 
upon  their  Lordships;  hut  their  Lordships 
do  not  think  that  this  case  is  at  all  governed 
by  the  decision  in  Lopes*s  case.  That  was  a 
ease  wh^e  the  river  first  went  forward,  and 
then,  after  a  certain  number  of  years,  came 
back  again,  and  brought  to  the  sarface  the 
ground  which  had  been  sunk.  It  was  held 
tiiat  that  went  back  to  the  old  owner.  Here 
tfie  sole  question  is, — ^has  the  land,  by  gradual 
accretion,'  been  accreted  to  the  estate  of  the 
plaintiff,  the  defendants  not  having  at  all 
raised  the  issue  that  it  was  their  old  ascertain- 
able land,  swallowed  up  and  then  restored  ? 
As  their  Lordships  are  not  convinced  that 
the  Courts  below  ^ve  erred  in  point  of  law, 
and  as  they  have  taken  very  careful  means  to 
go  right,  and  there  is  nothing  to  satisfy  their 
Lordships  that  they  went  wrong  in  point  of 
fact,  their  Lordships  are  of  opinion  that  their 
jud^ent  on  that  part  of  the  case  ought  to 
be  confirmed. 

But  there  is  a  second  very  material  portion 
of  the  case,  namely,  whether  the  whole  of 
the  lands  haye  really  accreted  on  to  the 
plaintiffii'  land ;  and  certainly  the  map  itself. 
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to  the  eyes  of  everybody  who  looks  at  it,  ap- 
pears to  show  that  it  is  a  very  extraordinary 
conclusion  that  these  lands  have  wholly  ac- 
creted to  the  plaintiffs.  Here  we  have  on 
the  south  the  chuckee,  admitted  to  belong 
still  to  the  defendants;  the  land  on  the  other 
side  of  the  river  belongs  to  the  defendants : 
and  yet  it  is  supposed  that  many  hundred 
acres  of  land  in  fact  directly  situated  between 
the  defendants'  land  and  (lie  river,  and  their 
land  on  the  other  side  of  the  river,  somehow 
or  other  have  accreted  to  somebody  else's 
estatCi  and  not  to  theirs ! 

The  Judge  in  the  Court  below,  dealing 
with  this  question,  deals  with  it  very  shortly, 
and  says  they  cannot  claim  any  portion  of 
disputed  land  as  having  accreted  or  belong- 
ing to  their  land,  because  the  river  Ganges 
flows  between  them.  That  is  in  itself  un- 
(]^uestionably  an  inaccurate  statement.  The 
nver  Ganges  does  not  flow,  at  least  did  not 
flow  at  the  commencement  of  the  suit,  or  for 
some  time  previously,  between  them.  What 
had  happened  was  tiiis.  The  river  Ganges 
had  originally  flowed,  as  is  admitted  on  all 
hands,  at  the  bottom  of  the  undisputed  chuc- 
kee. Then,  by  what  is  admitted  to  have 
been  a  sudden  change,  a  portion  of  the 
Ganges  began  to  run  above  the  chuckee,  and 
between  what  is  now  the  chuckee  and  the 
disputed  land  which  is  coloured  yellow.  Now 
it  seems  quite  clear  from  the  description  of 
the  premises  that  the  whole  of  that  portion 
of  the  stream  which  so  flowed  between  the 
chuckee  and  the  land  coloured  yellow,  and  in 
fact  much  of  the  land  coloured  yellow  itself, 
was  then  ^e  property  of  the  defendants. 
Therefore,  ihe  whole  that  was  there  before 
the  Ganges  came  was  the  property  of  the 
defendants.  Well,  then  the  Ganges  comes 
there.  It  is  not  necessary,  perhaps,  to  say 
what  exactly  the  effect  of  that  might  have 
been  on  the  soil  covered  with  water.  Their 
Lordships  must  not  be  supposed  to  say  that 
that  was  taken  away  from  the  defendants. 
But,  at  any  rate,  the  moment  that  the  Gani^es 
left  that  s^eam  which  it  had  so  formed — and 
it  certainly  does  not  appear  to  have  remained 
there  above  a  year  or  two,  as  far  as  their 
Lordships  can  discover — ^the  moment  that 
course  became  a  nullah,  dry  in  the  dry  season, 
it  appears  to  their  Lordships  quite  clear  (and 
indeed  Lopes's  case  would  be  for  that  a  direct 
authority)  that  that  land  which  had  been 
covered  with  water,  when  it  ceased  to  be 
covered  with  water,  became  the  property  of 
the  defendants.  The  consequence  is,  that 
the  defendants  were  themselves  the  owners 
of  the  land  to  which  the  greater  part  of  the 
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.     new  land  accreted.    It  appear^to  their  Lord- 
f     ships  quite  clear  that  that  portion  of  the 
yellow  which  is  ex  adverBo  the  chuckee  most 
he  taken  as  accreted  to  the  chuckee. 

As  to  the  other  portion,  their  Lordships 
think  that  the  plaintiffs  have  shown  that  the 
land  coloured  green  was  in  their  posftessioo, 
and  that  that  portion  which  is  ex  advereo  the 
land  coloured  green,  has  accreted  to  that  land. 
The  High  Court  on  this  part  of  the  case  took 
a  view  which  certainly  appears  rather  sur- 
prising, that  hecause  the  defendants  had 
mainly  ho  doubt,  and  priucipally  denied  that 
the  land  had  accreted  at  all,  and  had  said  that 
it  had  been  caused  by  a  sudden  change  in  the 
river,  and  had  not  been  caused  by  gradual 
accretion  ;  that  because  they  said  that  and 
failed,  they  were  not  entitled  to  rely  on  their 
second  defence,  which  is  most  clearly  stated 
in  their  pleadings,  is  most  clearly  stated  in 
the  issue,  and  is  also  stated  in  the  judgment 
of  the  first  Judge  in  the  Court  below.  It  is 
to  their  Lordslups  perfectly  clear  that  the 
mere  fnct  of  their  having  relied  on  their  first 
defence  could  not  poiwibly  prevent  them  also 
relying  on  their  second  defence  if  the  first 
defence  failed.  The  final  result  is  that  there 
must  be  a  division  of  the  disputed  land,  each 
estate  taking  that  which  is  es  adverw  its  own 
frontage.  The  carefully  prepared  map  of  the 
Ameen  shows  with  sufficient  accuracy  how 
this  division  is  to  be  made.  Their  Lordships 
think  that  taking  the  point  where  the  extreme 
left  of  the  yellow  at  tiie  bottom  of  the  nidlah 
intersects  with  the  land  coloured  white  in  the 
map  directly  below  the  green,  a  line  must  be 
drawn  firom  that  point,  as  nearly  as  may  be 
perpendicular  to  the  course  of  the  Ganges, 
until  it  meets  the  river,  and  that  the  land 
which  lies  to  the  right  of  that,  that  is  to  say, 
to  the  south-east  of  it,  will  belong  to  the 
defendants,  and  that  the  land  which  lies  to 
the  north-west  of  it  will  be  the  only  land 
which  the  plaintitf  is  entitled  to  recover  in 
this  suit. 

With  reference  to  the  second  suit,  their 
Lordships  think  that  the  point  on  which  the 
High  Court  decided  that  suit  does  not  arise, 
because  they  say  that  the  plaictiff  has  not 
reoovered  the  whole  of  the  lands  which  he 
might  have  recovered  in  the  first  suit.  Now 
they  arrived  at  that  conclusion  from  this  con- 
sideration :  the  plaintiff,  in  his  plaint  in  the 
first  suit,  specified  the  boundaries  of  the 
lands  which  he  sought  to  recover,  and  he 
most  clearly  specified  the  boundaries  towards 
the  Ganges  as  being  the  river  Ganges  itself; 
and  there  can  be  no  doubt  that  he  sought  to 
recover  the  whole  of  the  land  which  he  said 


he  was  entitled  to  up  to  the  Ganges,  but  he 
stated  also  the  number  of  be^ihs  that  there 
were  in  his  plaint,  according  to  his  measure* 
ment,  as  2,967.  When  the  Ameen  of  Hie 
Court  came  to  measure  it,  he  found  that  there 
were  more  beegahs  than  the  plaintifir  had 
estimated,  and  therefore  the  High  Court  oame 
to  the  conclusion  that  he  had  only  reoovered 
the  2,967  bee$;ahs.  They  did  not  altar  the 
judgment  of  the  lower  Court  at  all,  but 
simply  affirmed  the  judgment  with  costs. 
The  High  Court  then  comes  to  the  condusioik 
that,  having  recovered  only  that  quantity,  he 
had  failed  to  recover  the  excess,  which  is 
therefore  not  his,  and  that  the  subsequent 
accretion  is  to  that  excess.  It  is  not  easy  to 
see,  if  he  was  not  to  recover  the  whole  of  th» 
land  between  the  boundaries  which  he  had 
stated  in  his  plaint,  what  portion  of  the  land 
stated  within  those  boundaries  he  was  not  to 
recover  ;  and  it  is  not  very  easy  to  see  why 
that  portion  has  been  taken  f^m  the  land 
next  the  river  rather  than  from  any  other 
portion.  But  thetr  Lordships  are  of  opinion 
that  that  is  really  a  misconception  of  the 
true  legal  effect  of  the  decree  of  the  Court 
below.  That  decree  is  this : — **  That  a  de- 
'<  cree  be  given  to  the  plaintiff,  that  the 
''plaintiff  obtain  possession  of  2,967  beegahs 
'' 10  cottahsof  disputed  land  mentioned  in 
*'the  plaint,  and  in  the  map  of  the  Court 
«  Ameen,  according  to  the  boundaries  given 
''in  the  plaint."  Well,  now,  the  judgment 
is  that  he  is  to  recover  it  according  to  the 
boundaries  given  in  the  plaint.  It  is  trUe, 
it  goes  on  to  specify  the  quantities,  but  it 
turns  out  that  those  quantities  are  not  strictly 
accurate.  Then  the  question  i:*,  which  is  he 
to  recover,  the  quantities  or  according  to  the 
boundaries  given  in  the  plaint  ?  Their  Lord- 
ships think  that  it  must  be  interpreted  as  if 
it  were  a  conveyance  of  land  stating  the 
boundaries,  and  then  sapng  that  it  contains 
so  many  acres ;  of  course  the  real  conveyance 
would  be  of  the  land  within  the  boundaries, 
and  it  would  be  a  mere  false  description  that 
there  was  some  slight  mistake  in  the  quantities. 
Their  Lordships  think  that  that  principle 
ought  to  be  applied  to  this  case,  because  they 
find  among  the  rules  which  prevail  in  the 
Courts  in  India,  it  is  stated : — "  Where  the 
'*  boundaries  of  the  property  in  suit ,  are 
"  required  by  the  Code  to  be  specified,  they 
"  ought  to  be  stated  with  as  much  precision 
"  as  possible,  a  map  being,  if  necessary,  an- 
"  nexed  to  the  plaint,  or  some  map  which  has 
"  the  character  of  a  public  document  being  re- 
"  ferred  to;  but  if  the  boundaries  be  set  forth, 
"  the  land  may  be  decreed  to  the  plaintiff, 
''  even  though  the  quantity  be  somewhat  more 
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«*  than  they  stated  in  the  plaint ''  Now,  that 
is  the  very  thing  that  happened  here.  The 
quantity  was  somewhat  more  than  they 
stated  in  the  plaint;  but  their  Lordships 
think  that  the  true  construction  of  the  decree 
in  the  first  suit  was,  that  it  was  a  judgment 
for  all  the  land  contained  within  the  bound- 
aries stated  in  the  plaint.  That  being  so,  the 
ground  on  which  the  Supreme  Court  relied 
in  the  secoad  suit,  namely,  that  there  was  a 
splitting  of  the  suit,  did  not  arise  at  all, 
because  he  has  recovered  in  the  first  suit  all 
the  land  which  he  could  recover.  In  the 
result  as  arrived  at  by  their  Lordships,  he 
has  not  in  fact  recovered  anything  like  what 
he  has  claimed.  At  any  rate  that  point  does 
not  arise,  because  it  was  not  correct  to  say 
that  it  was  not  necessary  to  bring  a  second 
suit.  There  was  a  continual  fresh  accretion 
going  on  during  the  two  years  which  elapsed 
between  the  time  when  the  first  suit  was  com- 
menced and  when  the  second  was  brought. 
It  appears  to  their  Lordships  that  the  second 
suit  is  substantially  brought  for  that  newly 
accreted  land,  and  the  decision  in  the  second 
suit  ought  simply  to  follow  the  decision  of 
the  first.  To  avoid  any  possible  misconcep- 
tion, their  Lordships  have  had  the  line  drawn 
on  one  of  the  copies  of  the  Ameen's  map 
which  is  to  be  annexed  to  their  report,  and 
80  much  of  the  land  claimed  in  the  second 
suit  as  lies  to  the  north-west  of  the  line 
which  has  been  already  specified,  their  Lord- 
ships think  the  plaintiff  is  entitled  to  recover 
in  the  second  suit. 

There  will,  of  course,  be  some  further 
question  about  the  mesne  profits ;  and  it  ap- 
pears that  the  cases  must  go  back  to  the 
Court  below  for  the  purpose,  first  of  all,  of 
fixing  the  boundaries  as  described  in  the  line 
•which  has  been  specified ;  and  next,  of  finding 
out  what  are  the  real  mesne  profits  according 
to  these  boundaries.  There  is  no  information 
before  their  Lordships  by  which  it  is  possible 
that  they  could  specify  what  those  mesne 
profits  should  be. 

4l8  to  the  costs,  their  Lordships  are  of 
opinion  that,  as  respects  the  costs  in  the  first 
Court,  they  should  be  given  according  to  what 
is  the  ordinary  practice  of  the  Courts  in  India 
as  to  giving  costs  in  cases  where  a  plaintiff 
recovers  a  portion  only  of  the  land  which  he 
claitns,  and  there  is  a  successful  defence  as 
respects  the  other  portion.  Their  Lordships 
are  further  of  opinion  that,  under  all  the 
circumstances,  there  should  be  no  costs  at  all 
to  either  party,  either  of  the  appeals  to  the 
High  Court  or  of  the  appeals  that  have  been 
brought  to  the  Queen. 


Their  Lordships  will,  therefore,  recom- 
mend to  Her  Majesty  that  an  order  be 
drawn  up  in  accordance  with  these  terms. 

Their  Lordships*  recommendation  to  Her 
Mnjesty  on  these  appeals  will  be  that  she 
would  allow  both  appeals,  and  declare  that 
the  plaintiff  in  the  suits  (the  Maharajah)  is 
entitled  to  so  much  of  the  accreted  land  as 
lies  on  the  north-west  of  the  line  drawn  on 
the  map  annexed  to  this  report,  and  that  the 
defendants  are  entitled  to  so  much  of  the 
accreted  land  as  lies  on  the  south-east  of  that 
line ;  and  that  she  should  remit  the  causes  to 
the  High  Court,  with  a  direction  to  put  the 
parties  in  possession,  and  to  settle  the  amount 
of  wasilat  payable  and  receivable  by  either, 
in  conformity  with  the  above  declaration. 
And  declare  further,  that  the  costs  of  both 
the  suits  in  the  Zillah  Court  should  be  paid 
and  received  by  the  parties  according  to  the 
practice  of  the  High  Court,  in  the  propor- 
tion which  the  amount  recovered  by  the 
plaintiff  bears  to  the  amount  claimed  by  him, 
and  that  each  party  should  bear  his  own  costs 
in  the  High  Court ;  credit  to  be  given  for  any 
costs  which  have  been  already  paid ;  and  that 
there  should  be  no  costs  of  either  appeal. 


The  23rd  June  1871. 

Present : 

Sir  James  "W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  James,  Lord  Justice  Mellish 
and  Sir  Lawrence  Peel. 

Finding:  of  fact— Fabricated  dooa- 
menta. 

On  Appeal  from  the  High  Court  at  Calcutta.^ 
Banee  Surrut  Soonduree  Dabea 

versus 

Kooer  Poreshnarain  Boy. 

Jadgments  of  the  Lower  Courts, — holding  that  two 
docameuts  set  up  by  the  defendants  under  which  they 
claimed  to  hold  as  jotedars  were  (abrications,-*- upheld.  , 

This  suit  was  brought  by  the  respondent 
Poreshnarain  Boy  against  Bhyrubnath  Sandyal 
to  impeach  as  a  false  and  invalid  jote  the 
tenure  of  certain  lands  which  were  held  by 
Bhyrubnath  Sandyal  under  several  leases, 
granting  perpetual  leases  at  a  fixed  jumma. 

*  From  the  judgment  of  Steer  and  L.  S.  Jackson,  J.  J., 
in  Regular  Appeal  No.  577  of  1962,  decided  on  2ith 
December  1863,^not  reported.  > 
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The  original  leases  are  said  to  have  been  grant- 
ed by  one  Banee  Soorjomonee.  The  history 
of  the  plaintiff's  fiEimily  is  shortly  this.  The 
semindary,  in  the  year  1798,  belonged  to  one 
RHJah  Rajendronarain.  He  died  without 
issue,  leaving  as  his  heiress  his  widow,  Eanee 
Soorjomonee  ;  but  he  also  left  an  onoomottee- 
puttro  or  direction  to  adopt,  under  which,  in 
the  year  1813,  she  adopted  a  person  of  the 
name  of  Bhoopendronarain.  Bhoopendro- 
narain  died  in  the  year  1845,  and  he  left  three 
sons,  of  whom  the  plaintiff  in  the  action  was 
Que.  The  two  oUier  sons  died,  and  their 
shares  vested  in  their  mothers,  the  widows  of 
Bhoopendronarain.  It  is  not  necessary  to 
consider  their  interests,  because  the  final  de- 
cree gave  to  the  plaintiff  in  the  suit  only  that 
one-third  of  the  property  to  which  he  would 
have  been  entitled,  if  a  co -sharer  with  his  two 
deceased  brothers.  Therefore,  for  the  purposes 
of  this  appeal,  it  may  be  considered  as  if  the 
litigation  were  between  the  plaintiff  in  the 
suit  as  zemindar,  and  the  jotedar — who  was 
represented  by  the  defendants. 

It  is  admitted  that  this  title  commenced,  if 
it  commenced  at  all,  by  grants  of  these 
tenures  from  Banee  Soorjomonee,  and  that  the 
date  of  the  earliest  of  those  grants  was  poste- 
rior to  the  date  of  the  adoption.  It  follows, 
therefore,  that  at  the  time  when  she  made  that 
grant  she  was  no  longer  heiress  in  the  posses- 
sion of  the  estate,  whatever  her  rights  as  a 
Hindoo  female  and  heiress  might  have  been 
previously,  but  that  the  whole  interest  in  the 
Estate  had  vested  in  the  adopted  son.  Bhoo- 
pendronarain appears  to  have  come  of  age 
some  time  about  the  year  1840.  He  brought 
a  suit  to  recover  the  estate  from  his  adopted 
mother,  and  a  decree  was  made  in  his  favour 
in  July  1 844.  He  sought  to  execute  that 
decree  ;  and  after  be  had  sued  out  execution, 
a  compromise  took  place  between  them.  Dis- 
putes afterwards  again  arose  between  them, 
and  he  renewed  his  application  for  execution  ; 
and  it  is  clear,  upon  that  proceeding  in  which 
the  rights  of  the  Court  of  Wards  with  the 
widow  were  afterwards  discussed,  that,  when 
lie  died,  that  second  application  for  execution 
was  then  pending,  and  that  no  writ  of  exe- 
cution had  in  fact  issued  from  the  Court.  In 
the  Court  below,  the  principal  issue  was  as  to 
the  validity  of  the  jote,  which  of  course  in- 
volved the  question  whether  the  jote  had  ever 
been  created  by  the  leases  and  grants  of  the 
Ranee,  and  if  they  had  been  so  granted,  whether 
tiiose  leases  were  valid  as  against  the  plaintiff 
and  if  not  valid  as  against  the  plaintiff 
whether  they  had  been  confirmed  by  his 
father  Bhoopendronarain,  in  which  case,  of 
course,  he  woold  be  bound  by  them.    The 


Principal  Sudder  Ameen  seems  to  have  held 
that  the  leases  were  not  proved,  but  it  will  be, 
perhaps,  the  simplest  and  most  favorable  way  to 
the  appellants  to  assume  that  those  leases  were 
really  granted  by  the  Ranee.  It  is,  however, 
admitted  that  if  not  afterwards  confirmed  by 
Bhoopendronarain,  they  would  not  be  binding 
on  the  plaintiff  in  this  suit  If  it  were  ne* 
oessary  for  us  to  decide  the  question  of  the 
original  grant  of  the  leases,  a  good  deal  might 
turn  on  the  fact  of  p9ssession,  because  it  is 
perfectly  clear  that  those  parties  were  found 
in  possession  as  ijaradars  on  the  death  of 
Bhoopendronarain,  when  the  estate  passed  in^* 
to  the  custody  of  the  Court  of  Wards,  and 
that  they  were,  for  a  considerable  number  of 
years,  in  possession  nnder  it. 

As  the  real  turning-point  of  the  case  is  this 
question  of  confirmation  by  Bhoopendronarain, 
it  is  necessary  to  consider  what  the  case  made 
by  the  appellants  in  that  respect  is.  Their 
title  rests  entirely  upon  two  documents  at 
166,  and  the  evidence  which  they  have 
given  in  support  of  those  documents.  Now 
the  first  of  those  documents  has  been  some* 
times  spoken  of  as  a  dakhilla,  but  it  seems 
really  to  be  what  Mr.  Field  described  it,  not 
a  mere  ordinary  dakhilla,  or  receipt,  by  a  col- 
lector  of  rent,  but  a  statement  by  Bhoopendro- 
narain that  300  rupees  had  been  paid  as  rent. 
It  is  in  the  form  of  a  letter  to  the  then  jotedar, 
importing  that  the  writer  had  received  that 
rent,  and  that  the  jotedar  would  receive  in 
the  ordinary  way,  at  Pootia,  the  ordinary  dak" 
billa.  Still  it  no  doubt  implies  that  this 
money  had  been  paid  as  rent  lo  and  received 
by  the  Rajah  in  person,  and  that,  not  at 
Pootia,  but  at  Rampoora  to  which  he  is  aaid 
to  have  gone,  and  the  date  of  the  document 
is  the  10th  Assin,  fifteen  days  before  the 
Rajah  died  at  Pootia.  The  other  document 
is  in  the  nature  of  a  proclamation,  addressed 
to  the  gomashta,  Munduls,  ryots,  etc,  of  all 
lands  comprised  in  the  jote,  and  it  assumes 
that  there  was  an  attachment  affecting  that 
property,  and  directed  the  attachment  to  be 
removed,  and  that  the  ryots  upon  those  lands 
should  be  allowed  to  pay  their  rents  to  the 
jotedars.  It  is  upon  these  two  documents  that 
the  title  of  the  defendants  in  the  action  de- 
pended. 

It  is  no  doubt  true  that  these  doeaments 
which  are  now  impeached  did  exist  imme* 
diately  after  the  death  of  Bhoopendronarain, 
because  they  are  referred  to  in  the  proceeding 
of  the  Court  of  Wards,  which  is  at  page  171. 
The  proceeding  is  addressed  to  the  tenants 
of  the  jote,  and  after  stating  that  not  only 
the  documents  which  purported  to  be  original 
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leases  from,  the  Ranee,  but  those  granted  un- 
der the  signature  or  seal  of  Bhoopendronarain 
Roy  in  the  year  1252  had  been  brought  into  the 
office,  it  says — "  you  will,  until  you  receive  a 
'*  second  order  from  the  Court  of  Wards,  pay 
"  the  rents  to  the  said  permanent  jotedar,  and 
'*  ijardar,  and  will  take  receipts  thereof."  But 
still,  even  supposing  that  the  Court  of  Wards 
had  the  powery  which  their  Lordships  are  not 
prepared  to  say  they  had,  of  binding  the  re- 
spondent, then  an  infant,  by  a  recognition  of 
this  jote,  that  proceeding  is  not  more  than  an 
ad  interim  recognition  of  the  title  because  it 
makes  the  direction  to  pay  the  rents  subject  to 
any  second  order  of  the  Court  of  Wards.  There- 
fore there  seems  to  be  no  ground  for  contend- 
ing that  the  defendants  were  relieved  by  that 
order,  or  by  the  subsequent  possession  and 
enjoyment  by  the  jotedars,  which  certainly 
continued  so  long  as  the  Court  of  Wards  was 
in  possession  of  the  estate,  from  giving  that 
proof  against  the  plaintiff  in  this  suit,  which 
otherwise  they  woidd  be  bound  to  give.    Their 
case  is  this,  that  these  documents  were  exe- 
cuted by  the  Rajah  at  Rampoora,  that  they 
were  executed  in  pursuance  of  some  arrange- 
ment, the  particulars  of  which  are  nowhere 
▼ery  clearly  stated,    which  had  previously 
taken  place  at  Pootia,  and  that  they  were  exe- 
cuted within  fifteen  days  of  his  death.    On 
the  other  side,  it  is  said  that  the  Rajah  did 
not  go  to  Rampoora,  that  he  was  incapable  of 
going  there,  that  he  was  in  the  last  stage  of 
consumption,  that  he  died  fifteen  days  after 
this  document  is  said  to  have  been  executed 
at  Pootia,  and  therefore  that  the  documents 
are  fabrications. 

It  is  impossible  to  conceive  a  case  which 
more  completely  turns  on  a  pure  issue  of  fact. 
Both  the  Courts  below  have  decided  that  there 
is  a  failure  of  proof  and  that  the  documents 
are  not  genuine  ;  and  their  Lordships  are 
bound  to  see  not  merely  that  there  is  a  mere 
balance  of  testimony,  but  that  there  is  so 
strong  a  preponderance  of  testimony  against 
that  finding  that  they  can  confidently  pro- 
nounce it  to  be  wrong.  They  are  unable  to 
do  so.  They  think  that  the  observations  of 
the  Court  as  to  the  improbability  of  such  a 
transaction  taking  place  with  the  Rajah  and 
at  the  place  at  which  it  is  said  to  have  taken 
place,  are  extremely  cogent.  The  circumstan- 
ces in  which  the  estate  is  said  to  have  been  at 
that  time,  in  order  to  account  for  the  form  of 
the  documents,  which  purport  to  take  off  an 
attachment,  are  not  made  out  So  far  as  their 
Lordships  can  see,  no  attachment  had  thus 
issued  by  way  of  execution  in  the  suit  between 
the  Rajah  and  his  mother.  A  suggestion  has 
been  made  of  some  other  possible  attadunenti 


but  there  is  really  no  evidence  of  any  such 
proceeding.  The  testimony  of  the  last  two 
witnesses  read  by  Mr.  Bell  points  to  an  attach- 
ment, in  the  nature  of  an  execution  of  that 
decree,  which  the  Rajah  had  obtained  against 
the  Ranee. 

Their  Lordships,  therefore,  are  unable  to 
see  that  the  Courts  have  in  any  way  miscar- 
ried in  coming  to  the  conclusion  to  which 
they  have  come,  and,  adhering  to  their  rules, 
they  must  humbly  advise  Her  Majesty  to  dis- 
miss this  appeal  with  costs. 


The  27th  June  1871. 

Present : 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
PeeL 

8iiret7  —  Ooremment    bonds  —  Svi* 
denoe. 

On  Appeal  from  the  late  Suddjer  Court  at  Agra. 

Lalla  Bunseedhur, 

vereua 

The  Govenunent  of  Bengal. 

In  a  ease  in  which  a  anrety  was  sued  bv  Government 
for  the  amount  of  defalcations  committed  by  the  person 
for  whom  he  was  securitv  during  the  period  of  6  jears 
out  of  a  total  period  of  8  years  for  whidi  he  held  office, 
it  appeared  that  the  surety  bond  was  renewed  only 
three  times, — the  old  bond  bein£  retained  by  Oovemment, 
—and  that  in  the  other  years  Uie  Government  did  not 
renew  the  bonds  but  made  an  enquiry  into  the  suffi- 
denov  of  the  security.  It  was  oontended  by  the  surety 
that  by  the  renewal  of  the  bond,  each  bond  as  it  was 
renewed  was  in  &ot  a  novation,  so  that  no  action  could 
any  longer  be  maintained  upon  the  old  bond,  ann  the 
surety  was  only  xesponsible  for  the  deficiencies  which 
might  have  taken  place  subsequently  to  the  giving  of 
the  last  bond. 

Held  that  in  the  absence  of  any  thing  to  show  that 
the  Government  knew  of  the  frauds  or  that  the  surety 
had  anv  idea  that  he  was  discharged  or  had  a  right  to 
the  old  bonds,  it  could  not,  in  this  case,  be  inferred  that 
it  was  intended  to  discharge  the  old  bonds,  if  after  the 
giving  of  the  new  bond,  a  discovery  was  made,  though 
unknown  at  the  time,  that  frauds  had  teen  committed 
during  the  time  that  the  old  bond  was  in  existence. 

The  ex-parU  deposition  of  a  witness  who  might  have 
been  called  and  cross-examined  at  the  trial  ought  not 
to  have  any  weight  given  to  it. 

This  was  an  action  brought  on  the  part  ctf 
the  Government  of  Bengal  against  Lalla 
Bunseedhur,  who  was  a  surety  for  the  Trea- 
surer of  the  Mirzapore  CoUectorate;  and  it 
was  brought  to  recover  a  sum  with  interest  of 
upwards  of  60,000  rupees.  The  case  on  the 
part  of  the  Government  was  that  between 
1843  and  1848  the  Treasurer  had  been  a 
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party  to  the  embezzlement  of  the  sums  of 
money  in  question.     Now,   the  first  defence 
that    was   relied    upon    was    a    defence  in 
point  of   law.      It  appears  that  the  surety 
bonds  were  three  times  renewed.     The  Trea- 
surer occupied  that  position  for  a  period   of 
eight  years.     The  bonds  were  not  renewed 
every  year, — they  were  three  times  renewed, 
and  in  the  other  years   the  Qovemment  did 
not  renew  the  bonds,  but  they  made  an  in- 
quiry into  the  sufficiency  of  the  security. 
The  first  point  that  was   argued  on  the  part 
of  the  appellant  was,  that  by  the  renewal  of 
the  bonds  each  bond,  as  it  was  roDewed,  was 
in  fact  a  novation,  so  that  no  action  could  any 
longer  be  maintained  upon  the  old  bond,    but 
it  must  be  taken  that  by  an   examination  of 
the  accounts,   the  Government  had  satisfied 
themselves  that  no  fraud  or  embezzlement 
had  been  committed  up  to  that  time  ;  and  that 
though  they  did  not  give  up   the  old   bond, 
yet,   practically,   the  new  bond  was  to   be 
taken  in  lieu  and  satisfaction  of  the  old  bond ; 
so  that  the  surety  only  became  responsible  for 
the  deficiencies  which  might  take  place  sub- 
sequently to  the  giving  of  the  new  bond. 
If  that  defence  was  ^rrect,  the  consequence 
would  be  that  there  would  be  a  defence  to 
all  except  any  deficiencies  which  might  be 
proved  subsequently  to  the  giving  of  the  last 
bond.     Their  Lordships  are  of  opinion  that 
that  defence  cannot  be  maintained.     It  rests 
entirely  upon  this,  that  we  are  to  infer  that 
each  new  bond  was  given  in  substitution  for 
the  old  one.     The  Sudder  Court  says  that  in 
their  judgment  the  new  bond  was  given  pro- 
bably under  a  misapprehension  of  what  was 
the    proper    construction   of  the    orders   of 
Government,  which  require  that  from  time  to 
time — in  fact,  annually — there  should  be  an  ex- 
amination into  the  sufficiency  of  the  securities. 
They  seem  to  have  thought  that  made  it  ne- 
cessary, or,  at  any  rate,   desirable,  that  new 
bonds  iliould  be  given ;  but,  however  that  may 
be,  the  question  simply  is — are   we  to  infer 
that  it  was  intended  to  discharge  the  old  bond, 
if,  after  the  giving  of  the  new  bond,   a  dis- 
covery was  made,   though  unknown  at  the 
time,  that  frauds  had  been  committed   during 
the  time  that  the  old  bond  was  in  existence  ? 
If^   indeed,  the  Government  had  known  of 
the  frauds,  that  would  raise  a  totally  different 
question,  for  then,  of  course,   they  ought  to 
have  warned  the  surety,  and  not  allowed  him 
to  go  on  by  giving  a  new  bond.     But  that 
is  not  contended.     It  is  not  suggested  that 
until  the  year  1848,  when  the  discovery  was 
made  by  one  of  the  parties  in  the  office  mak- 
ing a  statement  to  the  Government,  the  Go- 
vernment had  any   saspicion  whatever  that 


any  frauds  were  going  on.  The  old  bonds 
were  never  given  up.  The  surety  did  not 
ask  for  the  old  bonds.  There  is  nothing  to 
show  that  he  had  any  idea  that  he  was  dis- 
charged, or  that  he  had  a  right  to  the  old 
bonds,  and  their  Lordships  think  that  the  ex- 
planation given  by  the  High  Court  is  the 
correct  one ;  but  whether  it  is  correct  or  not, 
there  is  nothing  to  show  that  the  Goremment 
intended  to  give  up  or  abandon  any  claim 
that  they  had  upon  any  of  the  bonds.  Then 
it  was  argued  that  at  any  rate  the  Govern- 
ment having  satisfied  themselves,  by  their 
Collector,  and  by  the  examination  which  they 
made  of  the  accounts,  that  no  fraud  had  been 
committed,  and  that  the  accounts  were  correct, 
the  new  bonds  were  given  upon  the  faith  of 
the  accounts  being  correct,  and  that  they  are 
to  be  estopped  from  saying  that  the  accounts 
were  incorrect.  There  does  not  appear  to 
their  Lordships  to  be  any  ground  for  that 
argument .  There  must  be  such  gross  negli- 
gence as  almost  to  amount  to  a  participation 
in  the  fraud,  before  the  fact  of  the  Govern- 
ment examining  into  the  accounts  and  not 
discovering  the  frauds  sooner  could  operate  as 
a  discharge.  The  object  of  having  securities 
is  that  if  secret  embezzlements  take  place, 
the  Government  may  hare  a  security  upon 
which  they  can  rely. 

Then  with  respect  to  the  case  itself.  The 
mode  in  which  the  alleged  frauds  were  com- 
mitted is  stated  very  clearly  in  the  judgment 
of  the  Zillah  Judge.  He  puts  it  in  this 
way:— ''The  Government  asserts  that  the 
''  embezzlement  occurred  in  this  way,  vh.f — 
"  the  Treasurer  received  sums  of  money  on 
"  account,  revenue  of  villages,  &c.,  which  he 
'*  did  not  pay  into  the  Government  Treasury, 
**  or  enter  in  his  Hindee  Siaha ;  but,  in  con- 
"  nivance  with  the  Siaha  Navees  and  others, 
**  entered  in  the  Persian  Siaha  as  received  bj 
**  transfer,  although  there  were  no  deposits 
*'on  account  of  the  said  villages,  &c.,  from 
**  which  payments  by  transfer  could  be  m»de, 
'*  at  the  same  time  referring  in  the  said  Siaha, 
*'  and  also  in  the  receipts  he  gave  for  the  said 
*^  sums  to  orders  issued  for  payment  by  trana- 
**  fer  from  bond  fide  deposits  relating  to  other 
"  villages,  &c.,  which  payments  again  were 
''made  up  from  moneys  paid  into  the  Govern- 
"  ment  Treasury  in  advance  on  account  of 
**  other  villages,  &o.,  which  will  be  adverted  to 
**  below.  Bunseedhur,  in  his  answer,  does  not 
''positively  deny  that  the  sum  sued  for 
"  has  not  been  embezzled,  but  he  insistii  that 
"Sreekishen  never  received  the  items 
**  f>rming  that  sum,  or  they  would  be  in  his 
''Hindee  Siaha;  an^,  moreover«  ifcaBaSfl  hare 
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'*  Qot  been  addaeed  to  thow  Aai  tli0  mm 
*'  were  sent  to  him  to  take  charge  of;  and 
'*  that,  in  short*  the  Persian  Amlah  and  Teh- 
'<  seeldars  are  the  embezzlers,  and  not  Sree- 
'*  kishen.  I  consider  that  the  statement  of 
"  the  Government  proved  as  to  the  amoant 
«<  embezzled." 

Now,  that  being  the  sort  of  charge  that 
was  made,  it  was  strongly  argued  on  the  part 
of  the  appellant  that  it  was  proved  only  by 
inadmissible  evidence;  and,  indeed,  it  is  on 
acconnt  of  this  allegation  that  the  charge  was 
only  supported  by  inadmissible  evidence,  that 
their  Lordships  have  been  induced  to  hear  this 
case  at  such  considerable  length  as  they  have 
done,  because,  if  it  had  been  simply  an  ordi- 
nary case  in  whioh  it  was  a  pure  question  of 
fact,  which  both  the  Courts  below  had  agreed 
on,  it  would  have  been  governed  by  the  or- 
dinary rule,  that  unless  it  could  be  clearly 
shown  that  the  Court  below  hod  made  some 
plain  mistake  the  judgment  ought  to  be 
affirmed.  Now,  it  is  alleged  that  they  made 
a  plain  mistake  in  this  way.  That  there  was 
a  great  deal  of  inadmissible  evidence,  to 
which  both  the  Courts  below  gave  weight— 
Bot  only  evidence  whioh  was  inadmisaible  by 
the  law  of  England,  but  evidence  whioh 
ought  not,  in  fairness  and  justice,  to  be  allow- 
ed to  have  any  weight. 

That  alleged  improper  evidence  consisted 
principally  of  this :  w  hen  the  alleged  frauds  were 
in  the  first  instance  discovered,  the  first  thing 
which  was  done  was  that  the  Collector  went 
down  to  examine  into  the  matter ;  and  to 
examine  every  body  who  could  give  any  in- 
formation upon  the  subject,  to  find  out  what 
the  truth  of  the  matter  really  was,  and  he 
took  a  great  number  of  depositions,  and  no 
doubt  examined  those  persons  from  whom  he 
thought  he  could  get  information  privately, 
■when  neither  Sreekishen  nor  Bunseedhur  were 
present.  Now,  certainly,  if  any  substantial 
reliance  had  been  placed  upon  those  deposi- 
tions— if  this  case  could  not  be  proved  in- 
dependently of  them,  their  Lordships  would 
have  been  disposed  to  think  it  would  certainly 
have  been  wrong  to  place  any  weight  upon 
their  evidence.  If  they  were  alive  (and  there 
is  nothing  to  show  that  any  of  them  except 
Sreekishen  himself  were  dead),  they  ought 
to  have  been  called  at  the  trial ;  and  to  rely 
upon  an  ex-parte  deposition  of  a  witness  who 
might  have  been  called  and  cross-examined  at 
the  trial,  would  not  be  a  practice  that  their 
Lordships  would  at  all  agree  with,  or  think 
that  any  weight  should  he  given  to.  But 
as  respects  Sreekishen  himself,  he  was  fre- 
quently  examined ;  first  he  was  examined  by 


the  Gollaetafr,  and  sahsequently  he  was  ex- 
amined by  the  Magistrate,  and  then  alter* 
wards  he  was  tried  and  found  guilty ;  and 
subsequently  an  action  being  brought  (into 
the  details  of  which  it  is  unneceaaary  to  ga 
at  present, )  he  was  examined  again,  and  then 
alleged  that  he  was  innocent.  Now,  their 
Lordships  do  not  consider  that  his  evidence 
ought  necessarily  to  be  entirely  rejected,— 
it  probably  woidd  not  be  satbfactory  to  sup- 
port a  case  upon  an  admission  made  by  him 
alone,  if  the  other  evidence  was  not  sufiicient 
to  amount  to  strong  evidence  against  him  f 
btit  if  there  is  strong  evidence  against  him, 
then  probably  the  examinations  (at  any  rate 
the  examinations  before  the  Collector)  might 
be  referred  to  for  this  purpose  at  least,  name- 
ly, to  see  if  he  could  give  any  satisfactory 
explanation  of  the  charges  which  were  made 
i^ainst  him. 

Then,  as  respects  those  depositions  which 
their  Lordships  think  inadmissible,  they  do 
not  find,  on  carefully  considering  the  judg- 
ments both  of  the  Zillah  Court  and  of  the 
Sudder  Court  ( certainly  of  the  Sudder  Court), 
and  their  Lordships  are  disposed  to  think  of 
the  Zillah  Court  also,  that  any  reliance  was 
placed  upon  them,  and  therefore  they  may 
be  rejected.  The  real  question  is,  therefore, 
first  of  all  taking  the  eridence  which  must 
be  and  every-body  aays  is  admissible,  how 
does  the  matter  stand  ?  There  are  three  things 
to  be  made  out.  that  there  wap  an  embezzle- 
ment, that  the  sum  embezzled  amounted  to 
the  sum  claimed,  and  that  Sreekishen,  the 
treasurer,  had  a  guilty  knowledge  of,  and  was 
a  party  to,  those  embezzlements.  Now,  was 
there  an  embezzlement  of  the  amount  claim- 
ed? Upon  that  question  there  really  was 
no  serious  dispute  in  the  Court  below.  It 
is  charged  plainly  in  the  plaint, —  the  answer 
does  not  in  plain  terms  state  that  there  was 
no  embezzlement  at  all.  Ou  the  oontrary, 
in  the  very  first  answer,  the  substantial  de- 
fence is  that  if  there  was  an  embezzlement, 
Sreekishen  was  not  a  party  to  it.  But  it  did 
not  rest  there.  All  the  voluminous  docu- 
ments with  which  the  Government  supported 
their  case,  the  bill  of  discovery  having  been 
filed  previously,  were  open  to  examination 
on  the  part  of  the  defendant. 

Then  the  Accountants  were  called,  and 
they  stated  what  the  result  of  all  the  docu** 
ments  was ;  they  stated  that  tlt'ey  did  ahow  a 
deficiency  in  the  accounts  to  the  amount 
claimed,^ that  is  the  only  possible  way  in 
whioh  a  fraud  of  that  kiiui  can  be  proved* 
because  it  is  quite  impossible  for  the  Court 
itself  to  go  into  every  single  item  of  tha 
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Tolaminous  accounts.  In  this  conntry  it  is 
the  practice  to  call  an  accountant,  who  goes 
through  the  books ;  he  makes  a  summary  of 
the  accounts,  and  the  other  side  are  left  to 
question  them,  and  this  case  was  conducted 
in  that  way.  Now,  the  appellant  appointed 
persons  who  were  perfectly  competent  for 
their  duty,  he  being  himself  a  large  and  ex- 
tensive banker,  and  they  appear  to  have 
been  clerks  of  his  own  who  themselves  went 
through  these  accounts,  and  after  they  went 
through  them,  they  were  asked  did  they 
want  any  more  documents, — was  there  any- 
thing that  the  Government  could  produce 
which  they  required  ?  They  said  there  was' 
nothing  more.  They  were  examined.  Their 
evidence  has  been  read  to  their  Lordships ; 
and  the  result  of  that  evidence  is  that  an 
examination  of  all  these  documents  tends  to 
show  that  there  was  an  embezzlement  in  these 
accounts  to  the  amount  stated.  But  they 
rest  their  defence  upon  this :  they  say  these 
accounts  do  not  make  out  that  Sreekbhen, 
the  treasurer,  was  a  party  to  the  embezzle- 
ment. The  result  come  to  from  an  examina-^ 
tion  of  the  accounts,  as  they  allege,  is  that 
they  only  show  that  the  persons  who  kept 
the  Persian  accounts  had  been  parties  to  the 
embezzlement,  but  that  they  do  not  show 
that  the  treasurer  had  been  u  party  to  it. 

The  question,  therefore,  in  their  Lordships' 
opinion  is  reduced  to  this — is  there  satis- 
factory evidence  that  Sreekishen,  the  trea- 
surer, was  a  party  to  these  embezzlements  ? 
and  that  also  in  a  great  measure  resolves 
itself  into  this — is  there  satisfactory  evidence 
that  these  sums  in  question  were  received  in 
cash  at  the  treasury  at  all?  for  if  they  were 
received  in  cash,  then,  according  to  the  ordi- 
nary course  of  business,  they  were  handed 
over  to  the  treasurer  himself;  and  inasmuch 
as  the  Persian  clerks  never  handled  the 
money,  it  is  impossible  to  see,  if  the  money 
really  was  brought  into  the  treasury,  how, 
by  any  manipulation  of  the  accounts,  the 
Persian  clerks,  who  had  not  got  the  money, 
could  possibly  carry  out  these  frauds  or  em- 
bezzle the  Government  money  without  the 
knowledge  and  assistance  of  the  treasurer. 

flow  then  does  the  question  stand  as  to 
the  way  in  which  the  payments  were  made  ? 
The  actual  practice  was  this  :  the  payments 
were  either  made  in  money  or  were  made  by 
transfer  of  deposits.  When  they  were  made 
in  money  from  the  village  authorities,  an 
authority  to  receive  the  money  was  proctired 
to  show  that  it  was  the  intention  of  the 
person  who  had  the  money  to  pay  in  cash. 
He  brought  the  money  to  the  treasurer.    The 


practice  was  that  it  was  carried  into  the  room 
where  the  treasurer  was«  and  it  is  stated  by 
some  witness  that  somebody  else  was  always 
there  with  him,  and  there  the  money  was 
paid  ov^er.  There  was  a  receipt,  and  there 
is  produced  a  form  of  the  receipt  for  sach 
cash  payment,  and  that  formed  his  receipt. 
Then  it  is  the  duty  of  the  treasurer  to  see 
that  that  amount  of  money  is  entered  in  the 
Hindee  account.  Then  it  is  also  taken  to 
the  Persian  clerks,  and  they  have  to  enter 
the  receipt  of  the  money  in  the  Persian  books, 
and  then  the  receipt  has  also  to  be  taken  to 
some  other  clerk,  who  enters  it  in  the  dakhilla 
account-book,  and  then  the  receipt  (whether 
before  or  afterwards  does  not  clearly  appear) 
is  signed  by  the  treasurer,  and  that  it  is  given 
to  the  person  who  brought  the  money.  Thea 
it  would  appear  that  he  takes  it  back  to  the 
village  authorities,  and  in  some  cases  the 
village  authority  also  puts  his  name  upon  the 
receipt. 

Now,  when  the  money  is  paid  by  a  transfer 
of  deposits,  then  it  appears  that  these  de- 
posits either  may  be  in  the  treasury  itself, 
having  been  previously  paid  in  cash,  or  they 
may  be  in  some  other  treasury,  as  at  Benares, 
where  it  may  be  more  convenient  to  the  land- 
owner to  make  his  payment.  If  that  is  the 
case,  an  order  always  has  to  be  got  from  the 
Collector  to  authorize  that  transfer  by  way 
of  deposit,  and  then  that  order  appears  to  be 
brought  to  the  office,  and  upon  the  authority 
of  that  order  the  transfer  is  made.  Now 
there  are  many  of  these  cases.  The  Court 
below  divided  them  into  three  lists,  and  for 
the  present  reference  will  only  be  made  to 
the  first  class;  that  is,  where  the  receipts 
were  actually  given.  Now,  in  these  cases, 
the  forms  of  the  receipts  are  set  out  at  page 
696 ;  and  the  first  and  the  strongest  evidence 
against  the  treasurer  is  this :  that  the  receipts 
are  given  in  a  form  which,  on  the  face  of  it, 
appears  to  be  exclusively  applicable  to  a  pay- 
ment in  money ;  and  looking  at  the  form  of 
the  receipt,  it  is  impossible  to  say  that  it  does 
not,  upon  the  face  of  it,  purport  to  be  a  re- 
ceipt for  money.  There  is  a  number,  and  in 
the  first  column  there  is  the  name  of  the 
mehal,  and  in  the  second  column  there  is  the 
name  of  the  malgoozar  on  whose  behalf  the 
payment  is  made.  Then  there  is  the  amount 
received,  and  the  items  in  respect  of  which 
it  is  paid.  Then  there  is  the  date  upon 
which  the  money  was  deposited,  which  per- 
fectly plainly  means  the  date  of  the  payment, 
which  is  the  30th  of  March  1844  upon  this 
receipt  which  is  now  before  us.  Then  there 
is  the  name  of  the  person  through  whom  the 
money  was  deposited,   which  also  perfectly 
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plamlj  meaoB  the  name  of  tlie  person  who 
"brought  the  money  to  the  treasury  and  paid 
it  in ;  and  then  there  is  the  date  upon  which 
the  reoeipt  was  giyen,  which  is  the  80th  of 
Ifiaroh  1844,  being  the  same  date  as  that 
npon  which  the  amount  was  paid. 

Now  this  is  written  out  in  Persian,  and 
purports  to  he  an  acknowledgment  of  the  re- 
ceipt of  cash.  It  is  signed  at  the  bottom  by 
the  treasurer  himself,  with  a  memorandum 
**  rupees  743.  Received  by  transfer  by  a 
*'  Perwannah,  No.  2669,"  in  the  particular 
one  to  which  we  are  referring. 

Now,  there  is  perhaps  some  little  difficulty, 
or,  at  least,  their  Lordships  had  some  diffi- 
imlty  in  the  course  of  the  argument,  in  dis- 
covering exactly  what  was  the  mode  of  giving 
a  receipt  when  the  payment  really  was  made 
by  a  transfer.  AlUiough  there  is  perhaps  no 
direct  evidence  of  what  the  form  of  it  was 
when  the  payment  was  made  into  the  trea- 
sury by  deposit,  whether  it  was  the  treasury 
at  Mirsapore  or  the  treasury  at  Benares,  no 
doubt  some  receipt,  acknowledging  that  pay- 
ment, must  have  been  given.  Several  of  the 
witnesses  who  were  examined  upon  the  part  of 
the  Government  stated  that  no  receipt  at  all 
was  given  when  a  deposit  was  transferred, 
at  the  time  when  the  transfer  was  made.  In 
the  judgment  of  the  Sudder  Court  which 
appears  to  have  been  taken  principally  from 
the  allegations  in  the  plaint,  which  are  not 
eertainly  spedflcaUy,  if  at  all,  denied  by  the 
answers,  it  is  stated  that  at  some  time  or 
other,  whether  the  practice  was  first  intro- 
duced by  this  particular  treasurer  or  whether 
it  was  introduced  before,  is  not  perfectly 
dear;  but,  at  any  rate,  upon  many  occasions 
a  reoeipt  was  given,  but  that  alterations  were 
made  in  the  form  of  it,  as  one  would  suppose 
would  be  tiie  case,  as  otherwise  it  would  re- 
present what  was  positively  untrue ;  and  that 
it  would  contain  a  reference  in  the  body  of  it, 
not  merely  after  the  signature  at  the  end,  to 
show  that  it  was  merdj  a  receipt  for  a  trans- 
tstf  and  that  no  money  was  ^d  at  all  at  the 
time  when  it  was  giveni  Therefore  the 
Ireceipt  forms  the  first  evidence  and  very 
strong  evidence  against  the  treasurer. 

Then  that  is  confirmed  in  a  great  variety  of 
instances  by  evidence  upon  the  part  of  the 
Tillage  autWities,  the  Canoongoes,  who  say 
that,  as  respects  liiose  villages,  they  have  no 
deposit  accounts, — that  it  was  the  ordinary 
praotiee  to  pay  in  cash.  That,  secondly,  con- 
firms the  statement  that  the  payment  was  in 
cash.    Then  there  ia  no  entry  of  a  receipt  in 


oash  in  the  Hindee  Siaha,  which  would  make 
it  clear,  and  which  in  fact  is  not  seriously 
denied,  that  if  it  was  paid  in  cash,  beyond 
all  question  the  treasurer  was  a  party  to  the 
embezzlement.  Then  in  the  Persian  Siaha 
they  are  entered  upon  the  day  upon  which 
the  payment  was  made,  and  it  is  very  import- 
ant to  observe  that  they  are  entered  as  paid 
in  cash.  In  examining  the  items  it  is  quite 
plain  that  in  the  body*of  the  Siaha  they  are 
entered  as  paid  in  cash;  but,  of  course,  if 
they  had  been  summed  up  in  the  abstract  of 
the  day's  proceedings  as  having  been  paid  in 
cash,  then  the  amount  of  cash  in  the  Persian 
Siaha  would  have  differed  from  that  in  the 
Hindee  Siaha,  and  then  when  the  Collector 
came  to  examine  the  books  the  fraud  would 
have  been  discovered  directly.  Therefore, 
though  they  are  stated  in  the  body  of  the 
Persian  Siaha  as  received  in  cash,  yet  in  the 
summing  up  they  are  not  summed  up  in  the 
cash  column,  but  they  are  summed  up  as  a 
part  of  those  sums  which  were  received  by 
transfer  of  deposit.  We  also  find  in  these 
Persian  Siahas  that  day  by  day  not  only 
is  the  ultimate  balance  signed  by  the  trea- 
surer, but  the  pages  are  also  signed.  It  is 
said  that  he  does  not  understand  the  Persian 
language,  but  there  is  no  satisfactory  evidence 
of  this,  and  it  is  very  improbable  that  the 
Persian  clerks  should  have  dared  to  go  on 
day  by  day  making  those  false  entries  which 
the  treasurer  could  have  discovered  at  any 
time. 

Then,  besides  that,  there  was  another  derk, 
who  kept  a  book  of  receipts  called  the  dak- 
hilla  account,  in  which  nothing  was  entered 
except  payments  in  cash,  and  in  which  we  find 
these  entries  as  being  reeeived  in  cash.  Now, 
taking  all  that  evidence  of  l^e  payments  be- 
ing received  in  cash,  are  we  to  believe  that 
the  landowner  or  his  agent  who  brought  the 
money,  the  village  authorities,  the  Persian 
clerks,  the  persons  who  kept  the  dakhilla  books 
(of  whose  guilt  there  is  no  evidence  whatever) 
were  all  combined  to  cheat  the  treasurer,  and 
that  they  should  succeed  during  this  long 
period  of  years  in  cheating  the  treasurer, 
though  at  the  very  time  they  cheated  him 
they  brought  these  documents  day  by  day  to 
him  for  hu  signature,  thus  giving  him  an  op- 
portunity of  detecting  them  ? 

Moreover,  if  one  looks  at  the  accounts  kept 
at  the  time,  it  will  be  seen  that  there  is  no 
referenoe  in  them  to  the  deposit  accounts  from 
which  the  sums  embezzled  were  firaudulently 
pretended  to  be  taken.  There  is  no  reference 
to  them  in  the  Hindee  Siaha,  or  the  Persian 
Siaha,  or  in  the  dakhilla  book.    The  only 
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place  in  wliich  you  find  any  reference  to  them 
18  in  the  receipts  themselves  in  the  handwrit- 
ing of  the  treasurer  himself.  There  you  find 
a  reference  to  the  alleged  transfer,  and  that 
is  not  denied.  It  is  admitted  hy  the  account- 
ants of  the  defendant,  that  in  reality  these 
transfers  were  all  false  and  fictitious,  because 
in  reality  they  were  not  transfers  from  the 
accounts  of  the  landowner  who  made  the 
payments,  but  were  yi  reality  transfers  from 
totally  different  accounts  which  had  nothing 
to  do  with  these  particular  receipts ;  but  being 
afterwards,  as  it  appears,  made  up  in  some 
other  way,  which  it  is  not  necessary  to  inquire 
into,  the  ('ourts  below  agreed  in  the  belief 
that  the  money  was  really  received  in  those 
cases,  and  their  Lordships  certainly  do  not 
see  fitny  ground  at  all  for  differing  from  that 
opinion. 

This  morning  Ifr.  Forsyth  has  taken  us 
through  two  selected  instances,  and  we 
liave  examined  and  traced  these  two  ea^es  all 
through,  80  as  to  enable  us  to  see  what  was  the 
effect  of  the  entries ;  and  that  which  has  been 
stated  has  been  proved  in  these  oases.  We  hav^ 
not  thought  it  necessary  to  go  beyond  that,  nor 
is  it  necessary  to  consider  in  detail  whether 
there  is  sufficient  evidence  in  those  cases  in 
which  the  entries  are  not  produced,  but  only 
the  copies  of  the  receipts.  Their  Lordships 
must  consider  them  as  copies  of  the  reeeipU, 
nor  is  it  necessary  to  go  into  the  detail  of 
those  oases  »where  no  receipts  at  all  are  pro- 
duced, because  it  is  quite  clear  that  the  Y^hole 
of  t^e  frauds  are  upon  one  system  from  begin- 
ning to  end  ;  and  when  it  is  once  shown  and 
proved  that  there  were  frauds  to  this  amount 
and  how  they  were  concocted  and  carried  out, 
and  when  it  is  further  shown  clearly  from 
certain  instances  that  there  is  evidence,  be- 
yond all  question,  that  the  treasurer  was  a 
party  to   them,  the  inference  is   very   strong 

indeed  that  he  was  a  party  to  all  the  frauds. 
It  never  could  be  believed  that  some  of  the 
frauds  were  committed  with  the  knowledge 
of  the  treasurer,  he  receiving  the  money,  and 
that  the  rest  of  the  frauds  were  not  practical- 
ly committed  in  the  same  way. 

np<H»  these  grounds,  therefore,  their  Lord- 
ships have  come  to  the  conclusion  that  the 
judgmoiit  of  the  Court  below  was  right,  and 
that  it  was  fully  supported  by  the  evidence, 
and  hence  they  wiU  recommend  to  Her  Majes- 
ty that  tlus  appeal  should  be  dispusfed  with 
costs. 


TJiie  2Bth  June  1871. 

Present : 

Sir  James  W.  Colvile,  Lord  Justice  James^ 
Lord  Justice  KeUisbi  and  Sir  Lawrence 
Peel. 

S▼ill0aee-f<-rorc^<trJ^ 

On  appeal  from  the  High  Court  of  Calcutta,^ 
Kurailee  Persaud  Misr, 

eerem 

Anontoram  Hajra  and  others. 

Judgment  of  the  High  Court,  rereniiigadedsion  of  the- 
lower  Court  which  held  a  deed  to  be  a  forgery,  upheld 
on  a  coneideratioB  of  the  evideoce  in  the  eaae. 

The  appellant  in  this  case  brought  hit  suit 
for  the  cancellation  of  a  deed  of  sale  alleged 
to  have  been  fabricated,  and  for  certain  leases 
granted  under  the  title  acquired  by  means 
of  that  deed  of  sale,  and  for  setting  aside  an 
order  made  in  an  Act  lY  case. 

The  short  outline  of  the  case  is  this : — The 
respondent's  family  were  the  owners  of  a 
putnee  talook ;  that  talook  was  sold  for  ar- 
rears of  rent  in  1860 ;  it  was  then  purchased 
in  moietieS;  one  moiety  bein^  purchased  by 
the  father  of  the  appellant,  the  other  by  a 
person  of  the  name  of  Lukhikant.  Whether 
Lukhikant  purchased  benamee  for  the  dis- 
possessed putneedars,  it  is  immaterial  here  to 
consider,  because  it  is  clear  that  in  December 
1858  the  title  of  Lukhikant,  whether  a  mere 
nominal  title  or  a  bene&cial  ownership,  was 
transferred  to  and  became  vested  in  the  re- 
spondents. Between  December  1858  and  the 
date  of  this  alleged  transaction  in  March 
1859,  Muddosoodun  and  the  respondenta  were 
the  joint  owners  of  the  putnee  talook ;  that  is 
now  an  admitted  fact.  It  is  then  alleged,  on 
the  part  of  the  respondents,  that  on  the  1  b\h 
March  1859  they  purchased  Muddosoodun's 
share  from  him.  Tne  deed  produced  and  im- 
peached bears  that  date.  That  deed  was 
registered  on  the  6th  April  1859.  On  the 
1 5th  April  1 859,  the  respondents  granted 
the  earliest  of  the  leases  impeached  to  certain 
native  coal-masters,  and  on  the  23rd  April 
1859,  Muddosoodun,  professing  to  be  still 
owner  of  a  moiety  of  the  talook,  granted  a 
lease  to  a  rival  coal  company,  known  as  H^e 
Bengal  Coal  Company.     From  that  time  tJie 

*  From  the  judgment  of  Bayley  and  £.  Jaekson,  J.  J., 
in  Regular  Appeal  No.  420  of  1861,  deeded  on  Hlb 
Aogoit  1864,— not  reported. 
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parties  seem  to  have  been  tn  flagrante  hello. 
backed  on  either  side  by  their  respective  les- 
sees, the  rival  coal  workers.  The  active 
dispute  is  said,  and  appears  on  the  face  of  the 
Magistrate's  proceedings,  to  have  begun  as 
early  as  the  2oth  April  1859.  It  led  to  pro- 
ceedings under  Act  IV  of  1840,  the  final  pro- 
ceeding in  which  was  had  before  the  Magis- 
trate in  July  1869.  He  then  made  an  award 
declaring  that  the  respondents  were  in  pos- 
session, under  a  deed  of  sale,  of  the  moiety 
of  Muddosoodun,  and  that  award  was  upon 
appeal  af&rmed  by  the  Judge  on  the  20th 
December  1859.  Intermediately  there  took 
place  those  high-handed  and  lawless  proceed- 
ings on  the  part  of  the  Bengal  Coal  Company 
in  the  interest  of  Muddosoodun,  and  in  their 
own  interest  as  the  lessees  from  Muddosoodun, 
to  which  our  attention  has  been  directed  by 
Mr.  Bell.  Muddosoodun  died  in  May  1860, 
and  the  suit  was  brought  by  the  present  ap- 
pellant, his  son  and  representative,  in  1861. 

The  Principal  Sudder  Ameen  decided  in 
favour  of  the  plaintiff  on  the  9th  September 
1861,  and  upon  appeal  that  decree  was  re- 
versed by  the  High  Court,  which,  on  an 
apj»lication  to  review  its  decision,  pronounced 
a  secoLd  decree  adhering  to  the  first.  Against 
those  two  decrets  the  appeal  has  been 
brought. 

Now  it  is  obvious  ihnt  the  one  sincrle  issue, 
U|»oii  which  lh«  wli(>le  case  d- pMiids  ij»,  was 
I  his  deed  fiuifed,  or  not  for«^ed  ?  If  the 
pfiriics  claiming  und^r  the  deed  were  fry- 
ing to  defeut  ttu  existing;  poss^Bsion  on  the 
o«her  side,  and  to  recover  by  viriue  of  the 
tide  derived  under  the  deed,  their  Lordships 
are  not  prepared  to  say  thai  there  are  not. 
eireurosiances  of  suspicion  attaching  to  the 
trunsaction  which  might  make  it  doubtful 
whether  plain tiflFs  so  suing  had  dischai-ged 
the  burden  of  proof  wliich  lay  upon  them. 
But  that  is  not  the  nature  of  the  suit.  The 
parti^-s  claiming  under  the  deed  are  in  pos- 
session. Ttiey  have  been  fou»ul  to  be  in  law- 
ful possession  by  the  Magistrate's  award 
confirmed  by  the  Judge.  These  are  decisions 
of  competent  Courts  that  the  respondents 
were  in  fact  in  possession,  and  that  their  pos- 
session was  acquired  lawfully  and  under 
colour  of  the  deed ;  and  it  is  impossible 
wholly  to  disregard  that  finding,  though, 
no  doubt,  the  propriety  of  it  is  one  of  the 
matters  in  issue  in  this  suit. 

That  being  the  case,  wo  proceed  to  con- 
sider, in  the  first  placp,  what  is  the  evidence 
on  which  the  appellant  c^Us  upon  their 
Lordships  to  reverse  the  decisions  under 
appeal  and  to  declare  this  deed  a  forgery. 


The  greater  part  of  the  evidence  adduced 
by  the  appellant  is  really  of  the  most  worth- 
less character.  It  is  the  mere  rumour  exist- 
ing in  the  lo<ality  as  deposed  to  by  ryots 
and  others,  jiersons  who  do  not  profess  for 
the  most  part  to  speak  from  their  own  know- 
ledge. On  the  other  han<^,  there  is  an 
absence  of  that  kind  of  evidence  which  in 
Rttch  a  case  one  would  have  expected  to  see. 
What  the  case  of  the  respondents  as  to  the 
execution  of  this  <leed  was  must  have  been 
made  known  to  the  appellant  by  the  pro- 
ceedings in  the  Act  IV  case.  Thit  case 
is  that  the  deed  whs  executed  in  the  house 
of  Muddosoodun;  that  the  consideration 
money  was  brought  there  ;  that  it  was  paid 
there,  and  the  date  of  the  transactions  is 
fix«'d  by  the  date  of  the  deed.  Yet  not  a- 
single  witness  is  brought  from  the  family  of 
Muddosoodun  either  to  impeach  his  hand- 
writing, or  to  prove  that  this  story  was  a 
mere  figment,  and  that  the  parties  were  not 
there  at  that  time,  and  that  no  such  transac- 
tion as  deposed  to  took  place.  U  may  bo 
•  rue  that  this  kind  of  evidence  is  very  often 
given  by  witnesses  who  do  not  receive  much 
credit ;  hut  in  every  case  it  must  depend  on 
the  (tharHctt^r  of  the  particular  witnesses 
whether  such  evidence  is  credible  or  not,  and 
the  absence  of  any  attempt  to  prove  such  a 
case  is  a  circumstance  which  is  certainly  open 
to  much  observation. 

Such  strength  as  there  is  in  the  case  of 
the  appellant  is  to  be  found  in  the  judgment 
of  the  Priticipal  Sudder  Ameen  ThefoUow- 
i'tg  are  the  principal  grounds  on  which  he 
decided  in  the  appellant's  favour.  He  relied 
upon  the  f«ct  that  the  deed,  therefore,  instead 
of  being  executed  on  a  paper  bearing  one 
stamp  purchased  immediately  before  the  date 
of  the  deed  and  purchased  by  the  persons 
wlio  propounded  the  deed,  or  purchased  (ac- 
cording to  what  is  said  to  be  the  ordinary 
course)  by  Muddosoodun,  the  vendor,  has  been 
engro!«sed  upon  two  stamped  papers  purchased 
by  different  persons,  and  at  different  dates 
within  a  month  of  the  execution  of  the  deed. 
He  also  relied  upon  the  circumstances  at- 
tending the  registration  of  the  deed,  as  to 
which  we  shall  presently  say  a  few  words. 
Again,  although  there  was  no  evidence  as  to 
the  handwriting  before  him,  he  upon  his  own 
comparison  of  the  handwriting  came  to  the 
conclusion  that  the  name  of  Muddosoodun, 
when  compared  with  an  admitted  signature  of 
that  person,  did  not  appear  to  be  in  his  hand- 
writing, and  that  it  resembled  the  handwri- 
ting of  the  person  ttrho  wrote  the  body  of 
the  deed.  He  further  in  sotne  degree  relied 
upofi  thfe  witnesses  upon  whose   testiAiony 
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their  Lotdshipa  have  already  remarked,  who 
stated  from  hearsay  that  no  sale  was  ever 
made  hy  Muddosoodun,  and  upon  some  evi- 
dence given  to  show  that  the  respondents 
were  persons  who  were  not  rich  enough  to 
purchase  the  talook ;  and,  on  the  whole,  he 
came  to  the  conclusion  that  the  forgery  had 
been  made  out. 

Their  Lordships  entirely  concur  with  the 
judgment  of  the  High  Court  that  the  stamp- 
ed papers  under  all  the  circumstances  of  the 
case  do  not  raise  any  strong  argument  against 
the  validity  of  the  deed. 

Upon  the  question  of  handwriting  they 
have  to  deal  with  this  circumstance.  There 
was  no  evidence  given  in  the  cause  that  the 
signature  of  Muddosoodun  was  not  in  his 
own  handwriting;  and  against  the  opinion 
of  the  Zillah  Judge,  founded  on  a  comparison 
of  handwriting,  they  have  to  set  the  opinion 
of  the  two  Judges  of  the  High  Court,  who, 
in  the  first  instance,  decided  the  appeal, 
supported  as  it  was  by  the  opinion  of  three 
of  their  brethren  to  whom  they  submitted 
that  point,  one  of  whom  was  a  native  pre- 
sumably as  competent  as  the  Piincipal  Sud- 
der  A.meen,  to  determine  a  question  of 
Bengali  handwriting.  The  circumstances 
attending  the  registration  are  no  doubt  those 
which  most  strongly  tend  to  cast  suspicion 
upon  the  transaction,  but  their  Lordships 
are  not  prepared  to  say  that  in  a  case  in 
which  it  lay  upon  the  other  party  to  prove 
the  forgery,  they  amount  to  proof  of  a  for- 
gery. It  seems  to  their  Lordships  that  the 
mooktear,  who  is  missing  and  is  not  called 
by  either  party,  might  as  well  have  been 
called  by  the  one  party  as  by  the  other,  if 
he  had  been  forthcoming.  The  mooktear- 
namah  itself  is  not  before  them,  and  upon 
that  part  of  the  case  all  that  can  be  said  is 
that  it  is  left  extremely  bare ;  and  that  as  it 
lay  upon  the  plaintiff,  the  appellant,  to 
make  out  his  case,  any  mere  deficiency  in  the 
proof  must  full  upon  him,  and  not  upon  ttie 
other  dde.  Whatever  be  the  value  of  the 
testimony  as  to  the  inability  of  the  respon- 
dents, and  it  does  not  appear  to  their  Lord- 
ships to  be  very  great,  it  is  obvious  that  any 
deficiency  in  their  means  of  making  the  pur- 
chase, if  it  existed,  would  probably  be  sup- 
plied by  the  opulent  persons  who  wished  to 
obtain  a  lease  from  them  for  the  purpose  of 
working  the  coal. 

With  respect  to  the  question  of  possession, 
which  the  Principal  Sudder  Ameen  seems 
also  to  have  considerel  was  wrongly  found 


by  the  Magistrate  in  favour  of  the  respon- 
dents, their  Lordships  are  of  opinion  that 
there  is  nothing  before  them  which  would 
warrant  their  saying  that  Uiat  finding,  sup- 
ported as  it  is  by  the  judgment  of  three 
Judges  of  the  High  Court,  was  erroneous; 
and  if  it  were  not  erroneous,  it  tends  very 
I  much  to  support  the  deed,  because  it  is  ooly 
'  to  that  deed  that  the  possession  can  in  any 
way  be  attributed.  It  was  clearly  a  hgal 
possession,  and  there  was  no  pretence  that 
they  legally  acquired  the  possession  of  Muddo- 
soodun's  share  in  any  other  manner.  If  that 
possession  had  been  undisputed  for  any  length 
of  time,  that  would  of  course  be  an  extreme- 
ly strong  circumstance  in  favour  of  the  vali- 
dity of  the  deed.  That  cannot  be  said  to  be 
the  case  here,  because  the  dispute  between 
the  parties  supervened  so  shortly  aft^r  the 
execution  of  the  deed,  but  still,  as  far  as  it 
goes,  the  possession  of  the  respondents,  how- 
ever short,  is  a  circumstance  which  cannot 
be  disregarded. 

Therefore,  notwithstanding  the  suspicioos 
which  may  rest  in  their  Lordships*  minds  in 
respect  of  this  transaction,  whether  by  rea- 
son of  the  evidence  of  Wilson,  which,  how- 
ever, is  capable  of  being  explained  by  sup- 
posing that  he  was  mistaken  as  to  the  dates 
or  as  to  what  passed  in  conversation  before 
him ;  or  by  reason  of  the  non-delivery  of  the 
earlier  title  deeds,  or  by  reason  of  the  mys- 
terious and  unexplained  circumstances  at- 
tendant on  the  registration,  their  Lordships 
feel  that  there  is  not  before  them  any  grounds 
upon  which  they  would  be  warranted  in  re- 
versing the  decision  of  three  Judges  of  the 
High  Court  upon  the  merits,  and  that  of  two 
other  Judges  upon  the  question  of  posses- 
sion, and  in  pronouncing  this  document  to 
be  a  forgery. 

They  must,  therefore,  humbly  recommend 
Her  Majesty  to  dismiss   this  appeal    witii 

costs. 
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The  29th  June  1871. 

PrMe^t: 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
PeeL 

KortgTAff^—  Foreolosare  —  Purcbaser 
under  deoree^Jadirment-oredltor-- 
Umitation. 

On  Appeal  from  the  High  Court  at  Calcutta.* 

Anundo  Moyee  Dossee  and  others, 

ver9U9 

Bhonendro  Chunder  Mookerjee  and  others. 

The  plaintiff  whose  chiim  was  based  on  the  title  of  a 
person  who  purchased  nuder  a  decree  for  sale  in  a  suit 
for  foreclosure  of  a  mort|i;a^  which  suit  was  brought  in 
the  Supreme  Court  and  was  instituted  prior  to  a  sale  under 
which  the  defendant  claimed,  contended  that  the  defend- 
ant was  bound  by  that  decree  for  sale  in  exactly  the 
\  manner  as  if  he  had  been  a  party  to  the  foreclosure 


Held  that  there  was  no  foundation  for  such  a  claim 
and  that  the  decree  for  sale  had  no  operation  whatever 
upon  the  title  of  a  person  In  the  country  who  was  no 
party  to  the  foreclosure  suit. 

The  title  of  a  judgment-creditor,  or  a  purchaser 
nnder  a  judgment-decree,  cannot  be  put  on  the  same 
footing  as  the  title  of  a  mortgagor  or  of  a  person  claim- 
ing nnder  a  voluntary  alienation  from  the  mortgagor. 
The  possession  of  such  purchaser  if  b<mA  fide  and  without 
notice  of  the  mortgage  is  the  possession  of  an  owner ;  and 
a  suit  by  a  mortgagee  against  the  purchaser  founded  on 
a  Utle  to  enter  into  poesession  by  reason  of  a  default 
having  occurred  ought  to  be  brought  within  12  years 
after  the  commencement  of  the  pnrchasei's  poesession. 

Buhop  <f  WinchetUr  vs.  Poyae  explained. 

In  this  case  their  Lordships  are  of  opinion 
that  the  judgment  and  decree  of  the  Court  in 
Lidia  must  be  affirmed. 

The  case  has  been  argued  at  some  length, 
and  several  important  questions  of  law  and  of 
practice  have  been  discussed  before  their 
Lordships.  ^  The  suit  itself,  when  one  looks 
at  the  plaint,  scarcely  seems  to  raise  any  of 
those  questions.  The  suit  is  based  entirely 
upon  the  title  of  a  person  who  says  he  pur- 
chased under  a  decree  for  sale,  wMch  decree 
was  made  on  the  1 6th  of  Noyember  1 852.  The 
contention  before  their  Lordships  at  first  was 
that  that  sale  was  made  in  a  suit  for  foreclosure 
of  a  mortgage,  and  that  that  suit  for  foreclosure 
having  been  instituted  prior  to  a  sale  under 


*  From  the  judgment  of  Norman,  C.  J^  and  £.  Jack- 
eon,  J.,  in  Regular  Appeal  No.  634  of  1862,  decided  12th 
September  1864,-1  W.  B.,  103. 


which  the  defendants  claimed,  the  defendants 
are  bound  by  that  decree  for  sale  in  exactly 
the  same  manner  as  if  they  were  parties  to 
the  foreclosure  suit. 

Their  Lordships  are  of  opinion  that  there 
is  no  foundation  whatever  for  tho  claim  so 
put ;  that  the  case  to  which  they  have  been 
referred,  of  the  Bishop  of  Winchester  vs. 
Payne''^  has  really  no  relation  to  any  case  of 
this  kind.  That  ca^e  merely  determines  this, 
— that  where  there  is  a  suit  for  foreclosure 
and  a  defendant  to  that  suit  makes  a  voluntary 
alienation,  pending  the  suit,  of  any  part  of 
his  interest  in  the  equity  of  redemption,  the 
purchaser  will  not  be  allowed  himself  after- 
wards to  institute  a  new  suit  for  a  new  fore- 
closure ;  the  ground  being,  that  if  that  were 
permitted,  proceedings  in  a  foreclosure  suit 
would  be  endless,  because  every  day  a  fresh 
alienation  might  be  made  in  some  parts  of 
the  proceedings.  But  that  is  simply  a  fore- 
closure, that  is  to  say,  that  the  person  would 
be  barred  and  foreclosed  from  instituting  any 
new  suit  in  the  Court  for  the  purpose  of  en- 
forcing the  equity  of  redemption.  But  no 
suit  of  foreclosure  ever  proceeded  actively, 
or  ever  was  made  to  work  actively,  against  a 
party  who  was  not  before  the  Court.  It 
simply  says,  you  shall  not  institute  a  fresh 
suit  for  redemption.  This  was  not  a  fore- 
closure decree.  It  was  a  decree  for  sale,  and 
a  decree  for  sale  made  in  the  Court  of  Cal- 
cutta had  no  effect  whatever  in  rem  ;  it  had 
no  efiect  whatever  over  the  property  in 
themofussil.  The  decree  for  sale  was  merely  a 
decree  in  substance  that  the  parties  to  Uie 
suit  should  concur  in  conveying  and  selling 
the  property  to  a  purchaser,  and  no  such  de- 
cree for  sale  could  have  any  operation  what- 
ever upon  thetiUe  of  persons  in  the  country 
who  were  no  parties  to  the  suit.  Therefore, 
it  appears  to  their  Lordships  thatt  he  view  of 
the  case  presented  to  them  based  upon  that 
case  of  the  Bishop  of  Winchester  vs,  Payne,* 
has  really  no  application  to  the  subject-matter 
of  this  suit 

But  the  Courts  below  did  go  into  the 
title  anterior  to  the  sale,  and  upon  an  in- 
vestigation of  that  title  the  Supreme  Court 
came  to  a  conclusion  in  £ivour  of  the  re- 
spondents. Their  Lordships  think  it  right, 
therefore,  to  some  extent  to  go  into  the 
matters  which  were  so  discussed  in  the  Court 
below. 

Now  one  of  the  questions,  and  the  most 
important  question  in  their  Lordships'  judg- 


♦  11  Vesey,  Junior,  p,  194. 
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ment,  conclusiYe  with  regard  to  th^  matter 
^hioh  was  raised,  was  ihxB:  whether  the 
title  of  the  defendants  was  anterior  to  the 
title  of  the  mortgagee  and  was  anterior  to  his 
mortgage.  Their  Lordships  are  satisfied  upon 
the  evidence  that  before  the  mortgage  was 
made  which  is  the  foundation  of  the  plaint- 
iffs title,  whether  it  was  made  in  October 
1841  or  whether  it  came  into  existence  some 
time  between  that  and  the  date  of  the  regis- 
tration, which  is  the  only  thing  before  them, 
that  is  to  say,  the  registration  in  May  1842, 
(whichever  date  be  taken),  at  that  time  when 
that  deed  was  executed,  the  property  in 
question  was  actually  attached  ander  a  decree 
of  the  Court,  and  that  it  was  under  a  sale  in 
pursuance  of  that  original  decree  and  of  that 
execution  that  the  title  of  the  defendants 
accrued;  and  their  Lordships  are  of  opinion 
that  the  title  of  the  defendants,  independent- 
ly of  the  Statute  of  Limicatiooe,  is  paramount 
and  superior  to  the  title  of  the  mortgagee. 

As  a  great  deal  of  argument  has  been  ad- 
dressed to  their  Lordships  upon  that  question 
of  the  Statute  of  Limitations,  their  Lordships 
think  it  right  to  add  that,  in  their  judgment, 
if  the  attachment  under  which  the  title  of 
tho  defendants  was  derived  had  been  pos- 
terior to  the  mortgage,  still  the  Statute  of 
Limitations  would  have  been  a  conclusive 
bar.  Their  Lordships  think  that  the  title  of 
a  judgment-creditor,  or  a  purchaser  under  a 
judgment  decree,  cannot  be  put  on  the  same 
footing  as  the  title  of  a  mortgagor,  or  of  a 
person  claiming  under  a  voluntary  alienation 
from  the  mortgagor.  They  are  of  opinion 
that  the  possession  of  a  purchaser  under  such 
circumstances  is  really  not  the  possession  of 
a  person  holding  in  priority  with  the  mort- 
gagor, or  holding  so  as  to  be  an  acknowledg- 
ment of  the  continuance  of  the  title  of  the 
mortgagee.  The  possession,  which  (he  man 
supposed  he  acquired,  was  a  possession  as 
owner.  He  thought  he  was  acquiring  the 
absolute  title  to  the  property  and  that  he 
was  in  possession  as  absolute  owner.  Their 
Lordships  are  assuming  that  no  notice  was 
proved  of  th«  existence  of  the  mortgage  title 
given  to,  or  acquired  by,  Uie  purchaser ;  and 
there  being  no  such  notice,  they  are  of  opi- 
nion that  the  possession  of  the  purchaser  was 
the  possession  of  a  person  claiming  to  be 
owner.  Under  these  drcumstanoes  they  are 
of  opinion  that  if  the  title  of  the  mortgagee 
to  enter  by  reason  of  a  default  having  ooeur- 
red  before  had  accrued,  and  if  the  purchaser 
under  such  a  titie  had  been  in  possession  for 
twelve  years,  believing  himself  to  be  owner 
handfide^  under  a  claim  to  the  ownership  of 


the  property,  and  not  being  in  possession  in 
any  way  as  mortgagor  or  under  the  mortga- 
gor, then  in  accordance  with  the  cases, 
several  of  which  have  been  cited  to  their 
Lordships,  and  probably  were  cited  in  India, 
according  to  the  principles  of  those  oases 
which  their  Lordships  adopt,  they  are  of  opi- 
nion that  the  suit  to  disturb  the  possession  of 
such  a  purchaser  ought  to  be  brought  wiihiii 
the  twelve  years  after  the  commencement  of 
his  possession. 

Their  Lordships,  on  the  whole,  sie  of  opi- 
nion that  the  judgment  of  the  Court  below 
is  correct,  and  they  will  humbly  recommend 
Her  Majesty  that  the  appeal  be  dismissed, 
and  dismissed  with  costs. 


The  30ih  June  1871. 
Prmeni: 

Sir  James  W.  Oolvile,  Lord  Jiieiioe  Jaaiee, 
Lord  Justice  Mellish,  and  Sir  Lawreaee 
Peel. 

Share-holders— Inlfliitatlaii—Cavsa  of 
action. 

OnAppeAlfr&m  ihsEigh  Cimri  ut  CahuUa* 

Syud  Lootf  Ali  Ehan, 

wrsms 

Mussamat    Afjsuloonissa  Begum  and  oIlierB. 

A  sam  of  2  lacs  of  rupees  which  had  ban  paid  by  a 
debtor  in  part  satisfaction  of  a  larger  ram  dn«  to  the 
share -holders  (amonfi^w  horn  were  the  plaintiff  and  the 
defendants)  the  heirs  of  a  deceased  banker,  according 
to  their  shares  in  the  estate,  was  appropriated  by  tba 
defendants.  The  several  shitre-holders  brought  seoarata 
suits  against  the  debtor  for  their  separate  shares,  the  re* 
suit  of  which  suits  was  that  the  2  lacs  was  appropriated 
to  the  whole  debt  and  the  plaintiff  claim  waa  CnerebT' 
reduced  by  25,OC0  rupees,  while  tb^  deibBdanla  reeeiYed 
16,000  rupees  more  than  that  they  were  entitled  to  from 
the  common  debtor. 

The  present  suit  was  brought  by  the  plaintiff  i^nst 
the  defendants  for  his  full  share  of  the  t  lacs.  ThA 
defendants  pleaded  that  the  suit  was  barred  by 
limitation,  more  than  12  years  having  alapeed  from  the 
date  of  the  original  payment  of  the  2  lacs. 

Hbld  titat  plaiAtiflTa  canse  of  action  araae  oat  «f 
the  result  of  the  former  suits  agaiaat  tiie  debtar, 
and  not  out  of  the  original  payment  of  the  2  lacs,  and 
limitation  ran,  not  from  the  date  of  the  original  parment, 
but^oro  Che  time  that  the  defeidants  eeedviea 
than  their  proper  share. 


*  From  the  judgment  of  Seton-Karr  and  Campbell, 
J.  jr.,  in  Be»(«lar  Appeal  No.  464  of  l»4.  decided  SOtb 
Jwe  1805,-4)  W.  K.,  (Tnh/  Rulm^s,  p.  113. 
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Held  also  that  the  plaintiff  was  entitled  to  recover 
from  the  defendants,  not  the  full  sum  of  25.000  rupecH 
which  he  haiV  lost  as  the  result  of  the  proceedin.:.i 
a?minscthedehtor,  but  the  16.00«)  rupees  which  the  defen- 
dants had  received  overond  above  their  proper  sliure,  and 
which  must  be  considered  as  money  had  and  received  by 
the  defendants  to  the  plaintiff's  use. 

In  this  case  their  Lordships  nre  of  opinion 
that  tbe  decrf*e  of  the  High  Court  oujyht  to 
be  reversed,  and  the  decree  of  the  Zillah 
Jadge  maintained,  with  a  varititiou  which 
their  Lordships  will  state. 

The  circamstances  of  the  case  are  thesi*. 
There  was  a  very  Ur^e  hond  d«bt,  anl 
apparently,  as  far  as  the  evidence  in  this 
suit  goes,  that  debt  was  a  debt  payable  to 
the  share-holdf»r8,  the  heirs  of  a  deceased 
banker,  acoordiiijj  to  their  shares  in  the 
estate..  Out  of  that  debt,  a  sum  of  rupet^s 
2,00,000  was  paid,  and  apparently  was  paid 
in  the  reepect  of  some  of  the  shares  of  the 
defendants,  and  not  in  respect  of  the  share  of 
the  plaintiff,  the  present  apptdlant.  The 
sum  of  rupees  2,00,000  havintf  been  thus  paid, 
different  share-holders  were  minded  to  bring 
separate  actions  asrainst  the  debtor  for  their 
shares  resppctively  of  tbe  balance,  in  each 
action  as»suraing  that  the  rupees  2,00,000  had 
been  paid  in  respect  of  the  share.  Bur.  tlie 
debtor  contended  that  he  was  entitled  to 
have  the  rupees  2.00,0  JO  appropriated  in  part 
redaction  of  the  whole  debt  The  result  iu 
m11  those  actions  was  that  the  Court  decide<l 
t'ttat  the  rupees  2.00,000  must  (a<;ainst  thi^ 
debtor)  be  appropriated  to  tbe  whole  debt, 
and  in  consequence  of  their  so  holding  that 
it  must  be  so  uppronriated,  they  cut  down 
the  claim  of  ihe  appellant  very  considerably, 
and  they  enlarged  the  claims  of  the  respond- 
ents an«i  gave  them  a  very  considerable 
benefit, — the  result  being  that  from  that 
mode  of  dealing  with  the  payment  of  the  rupees 
2,110,000,  t^e  plaintiff  lost'  rupees  25,000  of 
his  share,  and  the  defendants  got.  as  ihey 
have  admitted  through  all  the  proceedings, 
rupees  16,000  more  than  they  were  entitled  to 
from  the  common  debtor. 

That  being  so,  the  appellant  filed  his  plaint, 
Miyi"g>  ifi  effect,  **  You  received  the  rupees 
'*  2,00,000  and  it  has  been  now  decided  that 
'*  that  rupees  2,00,000  must  bo  const- 
^*  dered  as  being  received  on  account  of  all 
''  of  us,  and  must  be  so  considered  from 
"the  time  when  the  Court  so  decided,  and 
**  you  must  account  to  me  for  my  full  share 
**  of  that  sum."  In  this  case  the  Judge  of 
the  Zillah  Court  did  not  take  that  view,  but 
took  it  U4  a  debt  arising  cut  of  the  result  of 
the  suits,  and  ke  came  to  tho  ooncluMoa  that 


the  rnpeea  2o,000,  which  the  plaintiff  ha<l  lost 
as  the  result  of  the  proceedings  bused  upon 
the  now  view  taken  of  the  original  payment, 
was  the  sum  which  the  pLdntiff  w<is  entitlerl 
to  recover  from  his  co-obligees.  The  defence 
of  (he  Statute  of  Limitations  was  pleaoed 
and  was  overruled  by  the  ^Zillah  Judge. 
That  defence  of  tbe  Statute  of  Limitations 
was  however  sustained  by  the  High  Coiirt. 
That  defence  would  certainly  not  be  applicji- 
^le  if  tbe  claim  were  based  on  or  arose  ouc 
of  the  result  of  the  suits,  an<l  not  out  of  the 
origiual  payment.  Their  Lordships  are  of 
!  opinion  that  it  did  aris^  out  of  the  result 
of  thn  suits  and  not  out  of  the  original 
payment,  which,  as  far  as  the  appellant  and 
le-^pondent  are  concerned,  was  clearly  ;i 
payment  made  upon  the  footing  that  it  was 
to  be  ttiken  out  of  the  share  of  the  respon- 
dent ;  and  it  w.is  not  till  the  respondent  had 
got  more  than  his  share  that  he  could  be  said 
to  have  received  any  money  to  the  use  of  iho 
appellant,  so  as  to  give  any  ground  of  ac- 
tion. 

But  the  case  does  not  stand  merely  upon 
that.  There  was  a  document  which  appears 
originally  to  have  been  very  much  relied 
upon  by  the  defendants  themselves — the  re- 
spondents— as  a  document  excluding  thia 
claim.  They  said  there  was  u  deed  of  <  om- 
promise  made,  by  which  tlie  claim  of  the 
appellant  to  any  share  of  anything  which  wo 
have  actually  received  is  barred-  On 
rh<t  other  liand,  the  appellant's  contention 
with  reference  to»  that  deed  was  that 
(here  was  a  particttlar  clause  of  that  deed 
(the  llth  clause  of  one  deed,  a"d  the  tOth 
of  anottier  similar  deed),  the  effect  of  which  be 
says  is  thi»  : — '*  There  is  an  appeal  pendiui; 
*•  betwe<*n  me  and  the  debtor,  in  which  I 
*'  uin  irying  to  get  back  what  I  can  upon  Ute 
**  footing  that  the  decision  of  the  Court  is 
**  wrong  a»»out  the  two  lacs  of  rupees.  That 
**  being  so,  the  compromise  is  not  to  atfeot 
**  that  in  any  way  whatever,  and  if  any 
**  olaim  should  arise  out  of  the  result  of  that 
*'  appeal,  any  (juestion  upon  thi4t  is  reserved 
"  as  beiween  us."  The  Zillah  Court  was  of 
opinion  that  that  was  the  true  effect  and  con- 
si ruction  of  the  deed,  and  in  that  opinion  theii* 
Lordships  concur.  From  that  time  it  apriears 
to  their  Lordships  there  could  be  no  question 
as  to  the  Statute  of  Limitations,  as  the  thing 
was  by  contract  between  the  parties  reserved 
and  kept  open  until  the  decision  of  that  suit 
was  arrived  at,  and  very  reasonably  so,  be«- 
cause  if  the  plaintiff  had  succeeded  in  that 
suit  in  getting  the  money  from  the  debtor, 
of  course  he  would  have  had  no  manner  of 
ckim   whatever     against    the     respondrattf. 
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Court.     The  co8f8  an  originallj  giren  ia  the 
Zillah  Court  will  remaia. 


The  3rd  July  1871. 


Present  : 


who  were  desirous  that  he  should  proceed 
with  that  claim  and  should  recover  as  much 
as  possible  from  the  oth^^r  party  and  not 
from  them.  Th'^ir  Lordships  aro  of  opinion 
that  the  decision  of  the  High  Court,  that 
there  was  a  bar  under  the  Statute  of  Limita- 
tions, n^as  erro^coue. 

But  the  Judge  of  the  Zillah  Court  arrived 
at  the  conclusioD  that  the  plaintiff  was  enti- 
tled to  recover  the  rupees  25,000,  that  is  to  say, 
the  sum  which  he  lost.  Their  Lordships  are 
of  opinion  that  that  is  not  the  true  measure 
of  the  liability  of  the  respondents,  that  they 
were  not  obliged  to  indemnify  him  from  the 
loss  which  arose  from  the  mode  in  which  the 
suits  against  the  debtor  were  dealt  with ;  but 
that  as  they  had  received  the  rupees  2,00,000, 
and  afterwards  by  the  result  of  the  pro- 
ceedings  they  had  received  in  respect  of 
that  same  debt  rupees  16,000  more  than 
they  admitted  thf'msi^lves  to  be  the  full 
amount  of  their  claim,  and  as  part  of  the 
same  mode  of  dealing  with  them  the  rupees 
25,00u  loss  had  been  incurred  b^  the  plain- 
tiff, their  Lordships  are  of  opinion  that  upo 
every  principle  of  equity  the  rupees  16,000 
surplus  so  receiveil  was  money  had  and  re- 
ceived to  the  plaintiff's  use,  and  that  his 
claim  to  thar  amount  was  one  of  the  things 
which  he  was  entitled  to  make  under  the 
deed  of  compromise.  Their  Lordships  are 
of  opinion  that  there  is  nothing  in  the  con- 
tention that  this  claim  was  not  specifically 
made  by  the  plaint  in  this  suit.  The  pi  lint 
clearly  states  the  circunfbtunces  under  which 
the  claim  of  the  plaintiff  aiises.  He  cannot 
sustain  his  suit  for  the  whole  amount  claim- 
ed, but  there  is  nothing  in  his  claim  for  the 
larger  amount  which  deprives  him  of  \m 
right  to  recover  the  smaller  amount,  which, 
as  the  result  of  tlie  facts  pleaded  and  pr<>vt*il, 
their  Lordships  are  of  opinion  is  equitably 
due  to  him.  It  can  only  affect  costs,  and 
with  those  the  Zillah  Judge  has  dealt  on  the 
footing  that  the  plaintiff  had  failed  for  the 
greater  part  of  the  claim. 

Their  Lordships  will  therefore  recommend 
to  her  Majesty  that  the  decree  of  the  High 
Court  should  be  reversed,  and  that  the  deci- 
sion of  the  Zillah  Judge  should  be  a£Brmed 
with  this  variation,  that  instead  of  the  sum 
of  rupees  25,530  the  sum  of  rupees  16,556  6-9 
will  be  the  sum  inserted;  to  carry  interest 
from  the  21st  September  1861  to  the  date 
of  payment. 

The  appellant  will  have  the  costs  of  the 
annPiil    h«rfi     but   no   costs  are  to  be  allowed        *  From  the  judgment  of  Seton-Karr  and  Macpher- 
appeai   nere,    out  no  cosw  are  w  oe  aiiowea    ^^^^^  j   j    ^^  Regular  Apptwil  No.  224.  of  imb,  dt- 

of  either  party   of    the   appeal  m  the  High  I  cided  22nd  March  1866,~b«  6  W.  R.,  Civil,  173. 


Sir  James  W,  Colvile,  Lord  Justice  Jamen, 
Lord  Justice  Mellish,  and  Sir  Lawrence 
Peel. 


Minors— Collnsive  sale-~OoinpromU»a 
— Praotiee. 

On  Appeal  from  the  High  Court  at  Calcutta.* 

Moulvie  Abdool  Ali, 

versus 

Mozuffer  Hossein  Chowdhry  and  others. 

A  suit  by  the  plaintifTft*  guardians  for  the  plaintiffi' 
mother's  share  in  certain  dower  resulted  in  a  decree  for 
6?.91B  rupees,  calculated  on  the  nlleflratinn  in  the  plaint 
that  such  shnre  was  ^rd  "f  the  entire  amount  of  dower. 
That  suit  having  been  sold  by  the  plaintiff's  guardian  s 
for  the  alleged  sum  of  51,000  ru|iei>9t  ^^  plaintiffs 
brought  the  present  suit  to  set  aside  that  sale  mm  cx>lla- 
sive. 

Hkld  that  it  was  incumbent  on  the  defendants  in  this 
suit  to  prove  that  they  paid  the  51,000  rupees  to  the 
plaintilis  when  they  came  of  age,  or  at  least  tliat  the 
money  reached  the*  plain  tiffs*  hands  vhen.  they  came  of 
age. 

A  compromise  set  up  by  the  defendants  in  the  preamt 
suit  having  been  rejected,  a  decree  was  given  to  the 
platntifiPs  for  the  su  n  of  rupees  62,913  awarded  in  the 
original  suit.  That  decree  was  upheld  in  appeal ;  but  an 
it  was  alle^ced  that  on  the  factn  stated  in  the  plaint  in  the 
oricrinal  Ruit  the  plaintiffs^  mother's  share  oi  the  dower 
was  ith,  and  n(»t  |rd,  the  Priry  Council  held  that 
plaintiffs  ought  not  t<»  benefit  by  that  mii«take,  if  it  was 
a  mistake,  and  they  accordingly  left  it  to  the  lower 
Court  to  enquire  into  that  point  and  t<»  let  exocutioo  go 
for  the  Jth  or  the  Ird  share,  according  as  the  fact  might 
turn  onu 

Where  a  compromise  of  a  suit  is  made,  it  might  to  b« 

carried  nut  by  proper  deeds  and  filed  in  Court,  particu- 

lariy  where  'infants  are  concerned,  s'»   as  to  bare  the 

absent  of  the  Court  at  the  time  instead  of    its  being 

I  totally  concealed  from  them. 

The  Privy  Council  will  not  interfere  in  a  case  in 
which  objections  are  taken  to  matters  of  p^actic^  unless 
they  see  very  clearly  that  justice  has  not  been  done. 

This  is  an  appeal  from  a  decision  of  the 
High  Court  of  Judicature  in  Bengal,  affirming 
and  modifyinjj  a  decree  of  the  Principal  Sud- 
der  Ameen  of  Backergunge,   dated  the  9th 
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May  1865.     The  object  of  the  suit  was  to  set 
aside  a  sale  of  the  interest  of  th(*  plaintiffs  in 
a  former  suit.     The  original   suit,  the  sale  of 
which  was  sought  to  be  set  aside,   was  a  suit 
which  had  been  brought  by  the  guardian  of 
the  present  plaintiffs  on  their  account  against 
their  grandfather  to   recover  the  plaintiffs* 
share  df  their  grandmother's  dower.     That 
suit  had  been  sold  to  a  lady,  who  appeared  on 
the  face  of  the   sale  to  be  the  purchaser,  for 
the  price  of  51,000   rupees.     The  plaint  al- 
leges that  it  was  a  collusiye  and  a  fictitious 
sale.     In  the  answer  the  defendants  allege 
that  the   suit  is  not  maintainable,  upon  the 
ground  that  it  was  a  valid  sale  ;  and  they  say 
secondly,  which  is  practically  the  same  thing, 
that  **  the  guardian  of  the  plaintiffs  having, 
•'  for  their  benefit  and  in  lieu  of  an  adequate 
**  consideration,  with  the   approval   of  their 
'*  father   and  the  permission  of  the  principal 
**  head  of  their  family,  and  their  eldest  pater- 
''  nal  uncle,   the  said  Meer  Fujummnl  AH, 
**  hand  fide    sold    the  suit,    No.     42, — any 
"  claim  in  respect  thereof  cannot  lie  against 
"  me,  or  against  any  one,   save  their  guar- 
"  dian,  father,  and  paternal  uncle, — and  the 
''  said  valid  deed  of  sale  is  on  no  account  lia- 
**  ble  to  be  set  aside.''     It  is  remarkable  that 
in  this  answer  the  defendants  do  not  allege 
either  that  the  original  decree    was  obtained 
for  too  much  money,  nor  yet  do  they  allege, 
except  most  indirectly,   and  their  Lordships 
are  disposed  to  think  they  do  not  practically 
allege  at  all,  that  the   defendant  had   ever 
paid   the  purchase  money  of  51.000  rupees 
either  to  the  guardian  on  account  of  the  in- 
fants,  or  to  the  infants  after  they  came  of 
age. 

The  next  step  in  the  present  suit  that  ap- 
pears is,  that  on  the  9th  of  January  1865, 
there  were  applications  by  both  the  parties 
for  the  postponement  of  the  hearing  of  the 
suit,  on  the  ground  that  negotiations  for  a 
compromise  were  going  on,  and  it  was  order- 
ed by  the  Judge  that  *'  time  be  given  to  the 
<<  6th  of  February,  which  day  is  fixed  for  the 
**  hearing  of  the  suit ;  if  no  settlement  takes 
*'  place  within  that  time  both  parties  must  be 
'<  present  with  their  evidence,  otherwise 
<<  no  objection  will  be  admitted."  It  is  im- 
portant, with  reference  to  the  point  which 
was  subsequently  raised,  to  observe  that  when 
the  first  appUoation  for  postponement  was 
made,  the  Judge  most  distinctly  warned  the 
parties  that  if  the  compromise  did  not  take 
effect  when  the  proper  time  came  for  hearing 
the  suit,  he  should  insist  that  it  should  be 
heard,  and  they  must  be  ready  with  their 
evidence.  . 


The  next  important  matter  that  takes  place 
is  that  in  February  (the  native  date  is  20th 
Fal?oon  1271),  a  deed  of  compromise,  called 
a  sokhnamah,  was  actually   exf'cuted.     It  is 
unnecessary  to  recile  the  terms  of  it,  except 
that  it  is  perfectly  clear  on  the  face  of  it  that 
it  gives  the  plaintiffs  not  only  very  much  less 
than  what   the  amount  of  the  original  decree 
was,  but  also  very  much  less  than  the  original 
compromise  of  51,000  rupees.     That  solehna- 
mah    was   registered    on   the    15th  of  March. 
There  is  als>   produced   an   alleged   receipt, 
which  the  pkintiffs   deny,    of  2,000   rupees 
for  the  costs  of  the  suit     Then  on  the  29th 
of  April  there  is  a  further  application  by  both 
parties  for  the  postponement  of  the  suit.     It 
does  not  appear  how  it  was  not  heard  at  the 
time  originally  appointed  ;  probably,  although 
there  is  no   formal  order,  some  applications 
must  have  been  made  in  the  interval  for  the 
postponement,  but  on  the  29th  of  April  there 
is  the  application  of  both  parties  for  a  further 
postponement.     There  is   this  difference   be- 
tween them,  that  although  it  is  clear  that  the 
deeds  of  compromise  had  been  actually  execut- 
ed, and  also  actually  registered  at  that  time, 
yet  the  plaintiffs  do  not  state  tliat  the  matter 
bad  been  compromised,  but  they  state  that  ne- 
gotiations for  an  amicable  settlement  are  going 
on  between  the    parties,  but  the  compromise 
cannot  be   concluded  unless  an  extension  of 
time  be  granted,  and  therefore,  the  plaintiffs, 
notwithstanding   that  they  had  executed  the 
deed  of  compromise,    and    notwithstanding 
the  deed    of   compromise  had    been   regis- 
tered,   clearly  treat    the  suit  as  not  being 
actually  compromised,  and  the  arrangement 
as  not  being  actually  made  at  that  time. 
The  petition  of  the  defendant,  no  doubt,  is  in 
other  terms,  because  he   says,    *'  whereas  a 
**  compromise  has  been  come  to  between  both 
'^  parties."     On  that  the  Judge   orders  that 
a  week's  time  be  granted,   and   the  case  be 
brought  on  for  hearing  on  the   8th   of  May. 
Looking  at  the  terms  of  his  previous  order, 
that  also  seems  a  dear  warning  that  when 
the  8th  of  May  came,  if  what  he  considered  a 
valid  compromise  was  not  at  that  time  effect- 
ed, he  should  go  on  and  hear  the  case.     Then 
it  also  appears  that  on  the  same   29th  of 
April,  a  variety  of  witnesses  were  heard  in 
Court  both  for  the  plaintiffs  and  the  defend- 
ant ;  and  that  also  goes  to  show  that  the  par- 
ties could  not  possibly  have  conceived  that  the 
suit  was  finally  compromised  at  that  time,  for 
it  appears  that  several   witnesses,  as  many  as 
five,  were  examined  for  the  plaintiff's,   and 
three    were    examined    for    the    defendant. 
The  witnesses  for  the   plaintiffs   depose  that 
thej  were  present  at  the  time  hen  the  origi- 
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nal  compromise  was  made,  that  no  portion  of 
the  Rs.  5 1 ,000  was  paid,  and  three  of  them 
state  that  the  defendant  said  that  he  would 
pay  it  to  the  plaintiffs  when  tliey  came  of  age. 
The  witnesses  for  the  defendant  do  not  deny 
that.  They  speak  to  matters  which  for  the 
most  part  seem  immaterial  as  to  whether  the 
uncles  of  the  plaintiffs  and  the  plaintiffs  were 
on  amicable  terms  or  not.  That  took  place  on 
the  29th  April.  There  appears  to  have  been 
one  day  further  postponement,  and  on  the  9th 
of  May  the  suit  came  on  for  hearing,  and  then 
for  the  first  time  on  application  was  made  by 
the  mooktear  of  the  defendant  to  file  this 
solehnamah  on  account  of  the  plaintiffs,  and 
the  plaintiffs*  vakeels  themselves  when  called 
upon  said  they  knew  nothing  at  all  about  the 
matter.  There  were  subst-quently  an  exami- 
nation of  the  mooktears,  which  did  not  throw 
vt*ry  much  more  light  upon  it,  but  in  that 
state  of  things  the  Judge  was  not  satisfied, 
and  he  refused  to  accept  the  compromise,  and 
then  he  went  on  to  hear  the  suit.  One  other 
witness,  one  of  the  uncles  of  the  plaintiffs, 
was  examined,  and  the  Judge  came  to  the 
conclusion, — and  upon  the  evidence  as  before 
him  it  is  hardly  disputed  that  the  conclusion 
would  be  a  correct  one, — that  the  original 
compromise  of  the  first  suit  was  a  compromise 
which  by  no  possibility  could  stand,  and  that 
it  must  be  set  aside  ;  and  the  defendant  rais- 
ing no  defence  that,  if  it  was  set  aside,  the 
decree  obtained  in  the  original  suit  was  not  a 
right  and  valid  decree,  the  judgment  was 
that  they  should  have  the  benefit  of  that 
decree. 

From  that  decree  there  was  an  appeal  to 
the  High  Court,  and  the  High  Court  sent  a 
letter  to  the  Judge  below,  requesting  him  to 
hear  further  evidence  upon  the  question 
whether  the  plaintiff  had  assented  to  the  fil- 
ing of  the  solehnamah.  That  was  all  the 
matter  that  he  was  to  inquire  into,  as  the 
Judges  of  the  High  Court  say,  and  their 
Lordships  of  course  must  give  credit  to  what 
they  say ;  although  in  the  petition  of  appeal 
a  complaint  is  certainly  made  that  the  first 
Judge  in  the  Court  below  had  not  postponed 
the  trial  for  the  purpose  of  enabling  further 
evidence  to  be  given  by  the  defendant-  The 
Judges  of  the  High  Court,  in  their  ultimate 
judgment,  say  that  no  such  application  was 
made  to  them,  but  that  the  only  applicatioa 
respecting  a  re-hearing  which  was  made  to 
them  was  as  to  whether  the  solehnamah  had 
been  filed  with  the  authority  of  the  plaint- 
iffs. 

On  that  the  case  went  down  again  to  the 
Court  below,  and  it  appears  by  the  judgment 


of  the  learned  Judge  of  that  Court  that  tiine 
was  again  given  for  the  parties  to  appear.  He 
summoned  the  plaintiffs,  and  he  examined  the 
plaintiffs,  and  also  their  mooktear,  for  the 
purpose  of  seeing  wliether  they  had  assented 
to  the  filing  of  the  compromise.  They  deposed 
that  they  had  not  assented  to  it,  that  there  were 
certain  conditions  to  be  performed  before  the 
deed  was  filed,  that  the  defendant  had  refused 
to  perform  those  conditions,  and  that  it  had 
been  filed  by  the  mooktear  of  the  defendant 
without  their  consent  at  the  time  and  against 
*heir  will.  The  Judge  of  the  Court  be\ow 
reported  that  conclusion  to  the  Supreme 
Court  Then  the  case  came  on  again  before 
the  High  Court,  and  they  were  clearly  of 
opinion,  as  the  Court  below  had  been,  that 
the  original  compromise  had  been  obtained  by- 
fraud.  They  were  also  of  opinion  that  the 
compromise  in  this  suit  had  been  improperly 
obtained*^  and  then,  an  objection  having  been 
raised  under  the  Statute  of  Limitations,  in 
order  to  avoid  ail  question  that  might  be 
raised  under  the  Statute  of  Limitations,  they 
altered  the  form  of  the  decree  without  chang- 
iog  the  names  of  the  parties  in  the  decree,  so 
as  simply  to  declare  that  the  defendant  was  a 
trustee  for  the  plaintiffs,  and  that  the  plain- 
tiffs were  entitled  to  the  benefit  of  that 
decree. 

From  that  decision  an  appeal  has  been 
brotight,  and  the  two  questions  that  have 
been  substantially  argued  before  us  (indepen- 
dently of  the  third  question  as  to  amount, 
which  will  be  alluded  to  presently)  were  first, 
that  the  Judge  of  the  Court  below  had  erred 
in  not  giving  further  time  on  the  9th  of  Kay 
for  the  hearing  of  witnesses  as  to  the  non- 
payment of  the  rupees  61,000;  and,  secondly, 
that  he  had  erred  in  not  giving  the  defendant 
an  opportunity  when  it  cama  down  to  him 
the  second  time  to  hear  witnesses  as  to  the 
validity  of  the  compromise  in  the  suit  itself. 

Now,  both  these  objections  are  really  ob- 
jections to  matters  of  practice,  and  unless 
their  Lordships  could  see,  and  see  very  clearly, 
that  justice  had  not  been  done,  they  would 
not  interfere  with  the  decision  of  the  Court 
below  on  a  question  like  this. 

Now,  the  first  question  is,  did  the  Judge 
of  the  Court  below  act  improperly  in  not 
giving  the  defendant  further  time  to  produce 
witnesses  to  prove  that  he  had  paid  the 
rupees  5 1 ,000  ?  Now,  how  does  the  case  stand  ? 
In  the  first  place,  in  his  original  answer  he 
nowhere  alleges  he  had  paid  it ;  and  certainly 
it  is  very  difficult  indeed  to  believe  that  if 
he  had   paid  it,    more  particularly  if,  which 
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their  Lordshipe  are  dieposed  to  think  he  mast  I 

Cye  in  order  to  hare  a  defence  to  this  suit, 
had  paid  it  to  the  plaintiffs  when  they 
oame  of  age,  or  at  least  that  the  money  had 
reached  them  when  they  oame  of  age,  it  is 
difficult  to  believe  that  if  he  reaUy  had  such 
a  defenoe  as  that  he  would  not  hare  plainly 
alleged  it.  Then,  secondly,  it  appears  that 
the  learned  Judge  of  the  Court  below  when 
he  consented  to  the  postponement  of  the  trial, 
did  most  distinctly  warn  the  parties  that 
when  the  proper  time  for  hearing  came,  if 
the  compromise  was  not  held  to  be  valid,  he 
should  go  on  and  bear  the  case.  Next,  it 
appears  that  on  the  29th  April,  a  vari«-ty  of 
witnesses  were  examined  in  Court  by  both 
aides,  which  seems  to  show  most  clearly  that 
both  parties  understood  at  that  time,  when 
the  compromise  had  apparently  been  effected, 
that  still  if  it  was  not  held  to  be  valid  the 
•uit  would  go  on  to  be  heard. 

Next,  it  is  said  by  the  learned  Judge  in 
the  Court  below  that  a  commission  had  gone 
to  Dacca,  and  that  no  witnesses  had  been 
examined  under  it,  and  that  that  was  the 
fault  of  the  defendant;  and  then,  besides 
that,  the  High  Court  say  that  this  objection 
was  never  urged  before  them  wheA  the  case 
oame  up  before  them  for  the  first  time ;  and 
if  further  inquiry  was  to  be  made,  the  de- 
fendant ought  10  have  insisted  on  that  when 
it  came  up  for  the  first  time,  and  not  have 
allowed  it  to  go  back  for  further  examination 
on  one  point,  and  then  when  it  comes  on 
again,  say  it  is  to  go  back  for  another  further 
examination  on  another  point.  And,  indeed, 
both  the  Courts  below  appear  to  have  been 
thoroughly  satisfied  that  this  alleged  want  of 
witnesses  hearing  was  a  mere  excuse,  and 
that  the  whole  object  was  an  object  of  delay 
and  to  keep  the  plaintiffs  out  of  their  iust 
claims,  and  their  Lordships  are  disposed  to 
agree  with  that  conclusion,-— at  any  rate  they 
cannot  dissent  from  it. 

Then,  did  the  learned  Judge  in  the  Court 
below  err  on  the  second  question  by  not 
giving  the  defendant  an  opportunity  of  hear- 
ing witnesses  to  prove  that  the  second  com* 
promise,  the  compromise  of  this  suit  itself, 
had  been  validly  entered  into?  He  gives 
his  reasons  himself.  He  states  what  he 
did  :— *'  As,  however,  the  High  Court  of 
**  Judicature  has,  in  accordance  with  the 
*'  objections  raised  in  appeal  in  consequence 
**  of  respondents  not  having  been  represent- 
"  cd,  in  letter  No.  3871,  dated  12th  Decem- 
'<  ber,  1865,  requested  that  this  Court  asoer- 
**  tain  w^isther  the  deed  of  aolehnamah  wte 


**  filed  with  the  cognisance  and  consent  of 
•'  the   plaintiffs,   and    make  a    report,  this 
'*  Court,  in  compliance  with  the  said  orders, 
'*  so  as  to  remove  all  doubts  and  objections, 
^'  on  receipt  of  the  order  required  the  per- 
''  sonal    attendance  of   the  plaintiffs,     who 
'*  having  arrived  from  Dacca,  and  having  this 
''  day,  the  6th  January  1866,  attended  Court 
'*  and  being  questioned" — then  he  states  the 
substance  of  their  evidence,  and  of  the  evi- 
dence of  their  mooktear.     Then  he  goes  on 
to  say, — **  The  defendant,  throngh  his  pleader 
'*  Bykant   Chunder  Bose,   also  files  copy  of 
«  the  counterpart  of   the  solehnamah,   and 
'<  wishes  also  to  file  a  list  of  witnesses  to 
^<  esublish  that  the  compromise  did  actually 
*'  take  place ;  but  as  the  list  was  not  filed 
"  on  the  18th  December  1865,  the  personal 
"  attendance  of  the    plaintiffi  was  required 
*^  within  ten  deLjSf  and  since  a  further  post- 
*<  ponement  was    made,     this    Court    does 
'*  not  consider  postponing   the  report  called 
**  for  any   longer    for    proofs."      Therefore 
it    appears    that    originally  the    defendant 
asked  for  leave  to  file  a  list  of  witnesses  to 
establish  that  the  compromise  did  actually 
take  place,   which,  as  it  turned  out,  was  not 
a  matter  which  the  plaintiffs  denied.     That 
list  was  to  be  filed  by  the  18th  December.    It 
was  not  filed  on  the  18th  December.    Then 
ten  days'  further  time  was  given,  that  is,  to 
the  28th  December,  and  then  it  was  ultimate- 
ly not  heard  on  the  28th  December,  but  was 
further  postponed  till  the  6th  January.     The 
defendants  then,  apparently,  were  not  ready 
with  their  witnesses,  and  when  the  Judge 
was  determined  to  go  on  they  asked  for  st^ 
further  time.    Then  the  Judge  oomes  to  the 
conclusion  that  that  is  all  a  shuffle,   and  that 
they  do  not  really  want  to  bring  the  witnesaee 
and  that  the  whole  proceeding  was  for  the 
mere  purpose  of  delay.      It  appears    quite 
evident  that  their  Lordships  cannot  dissent 
from  that  conclusion.    The  High  Court  came 
also  to  the  same  conelnsion,  and,  indepen- 
dently of    this    question,    of   whether  the 
learned  Judge  of  Uie  Court  below  had  given 
a  proper  opportunity  to  the    defendant  of 
being  heard,  it  hardly  appears  to  be  arguable 
that  this  deed  of  compromise  in  the  first 
suit  itself  can  posnbly  stand.    The  very  ad- 
mitted facts  show  that  it  cannot  stand.     Here 
the  guardian  of  two  infante  makes  what  ap- 
pears to  be  an  alleged  sale  on  the  face  of  it, 
to  a  perfectly  iudependent  person.      After 
that  sale  is  made,  the  case  goes  on  just  the 
same  as  if  no  compromise  had  been  effected 
at  alL*    There  is  an  elaborate  judgment  of 
the   Court  in  the  original  suit,  di^osiag  of 
all  the  objections  th|^  had  been  raised  init^ 
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when  in  point  of  fact  it  appears  now  that 
there  was  no  real  suit  at  all  at  that  time,  and 
the  whole  thing  was  a  fiction,  the  defendant 
having  hronght  the  suit  himself.  It  is  im- 
possihle  that  a  proceeding  so  ohtaioed  can 
possibly  be  supported  in  any  Court.  If  there 
really  had  been  an  honest  compromise  made, 
the  practice  of  the  Court  is  quite  plain  as  to 
how  that  compromise  ou^^ht  to  have  been 
carried  out ;  it  ought  to  have  been  carried 
out  by  proper  deeds  and  filed  in  Court,  par- 
ticularly where  infants  were  concerned,  so  as 
to  have  had  the  assent  of  the  Court  at  the 
time  instead  of  its  being  totally  concealed 
from  them.  Therefore  it  is  plain  it  must  be 
set  aside,  and  there  is  not  the  least  reason  to 
snppose  that  any  portion  of  this  Rs.  61,000 
was  paid.  There  is  strong  evidence  that  none 
of  it  was  paid,  and  there  is  no  evidence  at  all 
to  the  contrary.  Therefore  their  Lordships 
are  of  opinion  on  the  merits  that  this  appeal 
ought  to  be  dismissed  with  costs. 

But  then  a  further  question  was  raised. 
It  was  argned  by  the  Counsel  for  (he  appel- 
lant, though  that  question  has  never  been 
raised  in  either  of  the  Courts  below  at  all, 
that  on  the  face  of  the  original  plaint  it  ap- 
peared that  the  judgment  in  the  original  suit 
had  been  obtained  for  a  very  much,  larger 
Bum  than  on  the  facts,  as  explained  in  the 
plaint  in  the  original  suit  itself,  the  plaintiffs 
oould  possibly  be  entitled  to.  It  was  not 
substantiiilly  denied  by  the  Counsel  for  the 
defendants  that,  if  the  facts  actually  happened 
as  they  appear  to  be  recited  in  the  original 
plaint  to  have  happened,  the  mother  of  the 
plaintiffs  instead  of  being  entitled  to  one- 
third  of  the  whole  amount  of  the  dower  would 
only  be  entitled  to  one-eighth.  The  result 
of  the  calculation,  as  their  Lordships  huve  ^ 
made  it  out,  is  that  instead  of  the  plaintiffs 
being  entitled  to  62,913  rupees  with  interest, 
which  is  the  sum  for  which  the  origin- 
al decree  was  given,  they  would  only 
be  entitled  to  30,333  rupees  with  inter- 
est. Their  Lordships,  after  consideration, 
are  of  opinion  that  if  that  is  accurate,  the 
plaintiffs,  who  come  for  equitable  relief  in 
setting  aside  this  invalid  sale  on  the  ground 
that  it  is  fraudul^'nt,  if  it  appears  on  the  Ori- 
ginal plaint  that  they  have  by  a  ptire  mistake 
obtained  judgment  for  a  great  deal  larger  sum 
than  they  ought  to  have  done,  ought  not 
to  obtain  the  benefit  of  that  mistake.  But 
their  Lordships  cannot  be  perfectly  certain  as 
to  how  the  facts  in  that  respect  really  are, 
because  it  certainly  seems  extraordinary  that 
this  poinf  appears  never  to  have  been  raised 
either  in  the  original  suit  or  in  the  present' 
toit  in  any  of  the  Courts    The  original  plaint 


n  not  in  the  record,  but  only  the  recital  of 
it.  Therefore,  what  their  Lordships  propose 
to  do  under  those  circumstances  is  to  recom- 
mend to  Her  Majesty  that  the  decree  of  the 
High  Court  be  affirmed  with  costs,  but  subjiH^t 
to  the  following  proviso  and  declaration  ;  that 
is  to  say,  inasmuch  as  it  has  been  represented 
by  the  Counsel  for  the  appellant  on  the  hear- 
ing of  this  appeal  that,  assuming  the  pedigree 
of  the  family  to  have  been  as  stated  in  the 
plaint  filed  in  the  original  suit  of  Meer  Ab- 
dool  Mujeed  Chowdry,  the  share  of  Eaden 
Hissa  in  the  estate  loft  by  Ruheemun  Nissa 
was,  according  to  Mohammedan  law,  one- 
eighth  only  instead  of  one-third  cs  stated  in 
the  said  plaint,  and  that  the  share  of  each  of 
the  respondents,  the  plaintiffs  in  the  present 
suit,  in  the  estate  left  by  the  said  Eaden  Missa 
being  according  to  Mohammedan  law  one- 
fourth,  the  said  respondents  were  on  the  faoe 
of  the  plaint  entitled  by  Mohammedan  law  to 
at  most  ons-sixteenth  of  the  sums  in  question, 
instead  of  the  proportion  therein  mentioned, 
that  is  to  say,  to  the  sum  of  Rs.  30,333-5-4, 
instead  of  Rs.  62,913-9-3;  and  inasmuch  as 
the  record  in  the  said  appeal  does  not  afford 
sufficient  grounds  for  determining  the  correct- 
ness of  such  representations,  it  is  ordered  that 
execution  is  not  to  be  issued  for  any  greater 
amount  than  the  said  sum  of  Rs.  30,333-5-4, 
with  interest  thereon,  from  the  29th  July 
1859,  and  the  costs  payable  by  the  appellant 
in  the  two  suits  and  the  costs  of  the  appeal, 
unless  and  until  the  said  respondents  shall 
show  to  the  siitisfaction  of  the  High  Court, 
that  according  to  Mohammedan  law  and  the 
pedigree  of  the  family,  they  were  at  the  time 
of  the  institution  of  the  original  suit  entitled 
to  some  larger  sum  than  the  said  sum  of 
Rs.  30,333-5-4,  in  which  case  execution  may 
be  issued  accordingly. 


The  3rd  July  1871. 

Present : 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellishi  and  Sir  Lawrence 
Peel. 

Consideration  money  —  Sale— Aeirif  * 
tration  —  Denial  of  ezecntion  —  Aot 
ZZ  of  1866. 

On  Appeal /rom  the  High  Court  at  CalcuUaJ* 

Futteh  Chund  Sahoo, 

verftu 

Leelumber  Singh  Doss  and  others. 


*  On  Appenl  from  the  judgmeDt  of  Kemp  and  Ph«ar, 
J.  J.,  in  Regular  Appeal  Mo.  382  of  1867,  d«cid«i  on 
the  SOth  Biarcb  1868,— not  rq>ort6d. 
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Ad  iBstrameBt  admowledgingr  the  pByment  of  the 
consideration  money  for  wh»t  was  to  be  ultimately  an 
abeolnte  sale  of  the  property  in  qncstion,— for  what  in 
eqnl^  did  presently  operate  as  a  sale  of  the  propertyr- 
is  an  instmroent  which  by  the  2nd  Section  of  Act  XX 
of  1866  is  rsquired  to  be  registered,  and  cannot  be  r^ 
ceived  in  evidence  under  Section  49  if  it  has  not  been 
rsgistered. 

Where  a  person  who  is  alleged  to  have  executed  a 
4fed  denies  before  the  Regifiterinsr  Officer  thst  the 
deed  waa  executed  by  him,  the  Zillah  Judge,  having 
regard  to  the  provisions  of  Section  84  and  the  form  of 
the  petition  given  in  the  Schedule  to  the  Act,  has 
jurisdicttoB  to  determine  such  a  question. 

In  this  case  the  appellant  brought  his  suit, 
which  WM  in  the  nature  of  a  bill  for  specific 
performance,  claiming  to  have  the  contract 
entered  into  by  the  instrument  in  question 
carried  out,  and,  on  the  footing  of  that,  a 
deed  of  absolute  sale  executed;  and  he  added 
that  the  suit  was  also  for  issuing  *'  an  order 
for  its  registration,"  Their  Lordships  under- 
stand those  words  to  import  a  prayer  that  the 
deed  of  absolute  sale  when  executed  might  be 
ordered  to  be  registered ;  and  not  to  point  to 
the  registration  of  the  instrument  upon  which 
the  suit  was  brought.  This  prayer  was  pro- 
bably inserted  with  a  view  to  meet  the 
diAoulties  which  it  was  apprehended  might 
be  oooasioned  by  the  prior  registration  of  the 
defendant's  document  of  a  date  subsequent  to 
that  of  the  instrument  on  which  the  appellant 
■aed.  The  Court  of  first  instance  found 
that  this  instrument  was  not  one  which  the 
Begistration  Act  now  in  force  rec^uired  to  be 
registered  and  admitted  it  accordingly  in  evi- 
dence, and  upon  the  merits  made  a  decree  in 
favour  of  the  plaintiff.  The  case  then  went 
by  appeal  to  the  High  Court,  and  the  objec- 
tion was  there  taken  that  the  instrument 
being  one  which  the  Act  requires  to  be  regis- 
tered and  which  had  not  been  registered,  it 
was  not  receivable  in  evidence,  and  that 
therefore  there  was  no  foundation  for  the 
plaintiff's  suit.  The  decision  of  the  Court 
below  was  accordingly  reversed,  and  the  suit 
dismissed  with  costs.  The  appeal  before  us 
is  against  that  decision. 

It  appears  to  their  Lordships  that  although 
this  case  is  undoubtedly  an  extremely  hard 
one,  they  are  bound  to  affirm  the  decree  of 
the  High  Court.  The  Registration  Act  re- 
recentjy  paseed  in  India  is  extremely  stringent. 
Tht  ir  Lordships  have,  in  the  first  place,  Uid 
doubt  whatever  that  the  instrument  in  ques- 
tion is  one  which,  by  the  second  Section  of 
the  Act,  is  required  to  be  registered ;  that  it 
k  an  instrument  aeknowledging  the  payment 
of  the  consideration  money  for  what  was  to 
be  ultimately  an  absolute  sale  of  the  property 
in  question,  for  what  in  equity  did  presently 


operate  as  a  sale  of  the  property.     The  forty- 
ninth  Section  of  the  Act  says  that  no  dodu- 
ment  that  has  not  been  registered  under  the 
Act,   supposing  it  is  one  which  ought  to  be 
registered,   is  receivable    in  evidence.     The 
procedure  which  the  Act  prescribes  is  of  thia 
kind  : — The  party  seeking  to  register  a  deed 
is,  under  the  thirty-sixth  Section,  to  go  first 
before  the  Registrar,  or,  as  in  this  case,  a  Sub- 
Registrar.     If  the   Sub-Registrar  refuses  to- 
register  the  deed,   there  is  then  an  appeal 
from  his  refusal,  upon  whatever  reasons  it  ia 
founded,  to  the  Registrar,   the  next  higher 
officer,  and  if  that  person  confirms  the  order 
refusing  the  registration,   the  eighty-fourth 
Section  gives  to  the  party  aggrieved  the  power 
of  going  by  petition  to  the  Zillah  Judge.     In 
the  present  case  the  Sub- Registrar  and  after-^ 
wards  the  Registrar  refused  to  register  the 
instrument,  because  the  parties,  the  respond- 
ents,  by  whom  it  purported  to  have  been 
executed,   denied  that  they  had  executed  it. 
It  has  been  argued  that  the  Act  afforde  na 
means  for  trying  such  an  issue  as  was  thua 
raised  ;  and  consequently  that  unless  the  un- 
registered instrument  be  admitted  in  evidence 
in  a  regular  suit  wherein  the  fact  of  its  exe- 
cution ean   be  tried,  the  right  of  the  party 
claiming  under  it  would  be  defeated  by  the 
false  and  dishonest  denial  of  his  own  signa- 
ture by  the  opposite  party.     Their  Lordships, 
however,  looking  to  the  words  of  the  eighty- 
fourth  Section,  and  the  form  of  the  petition 
given  in  the  schedule,  and  in  particular  to 
tiie  fourth  paragraph  of  that  form,  which  con- 
tains the  words  '*  the  said  C  D    appeared 
**  personally  before  the  Registrar  and  falsely 
<'  denied  the  execution  of  such  instrument,'^ 
think  that  the  Zillah  Judge  would  have  juris- 
diction to  determine  such  a  question.     Power 
is  expressly  given  to  him  to  summon  the  par- 
ties, and  their  Lordships  imagine  that  there 
must  also  be  power  to  summon  witnesses,  if 
witnesses    should    be    necessary.     How  the 
Zillah  Judges  may  deal  with  this  statutory 
jurisdiction,   their  Lordships  are  unable   to 
say.     It  seems,   however,  reasonable  to  sup- 
pose that  if  they  saw  that  a  primd  facie  case 
of  execution  of  the  deed  was  made  out,   they 
would  direct  the  document  to  be  registered, 
and  refer  the   parties  .  to  try  the  question  of 
forgery  or  non-forgery    in    a  regular    suit 
^Such  a  decision  would   not  finally   hiod  the 
rights  of  the  party  denying  the  execution  of 
•  the  document ;  and,   on  the  other  hand,  it 
I  would  not  preclude  the   opposite  party  ftorsx 
^proving  in  a  less  summary  proceeding  that 
the  denial  was  false.     Their  Lordships   must 
assume,   in  the  absence   of  any  proof  to  the 
contrary,  that  the  Judges  exercise  this  juri»- 
diction  in  a  reasonable  and  propor  manner. 
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Well,  tben,  how  do  the  facts  stand  upon 
this  case?  The  appellant  went  before  the 
Sab- Registrar,  and  he  appealed  to  the  Eegis- 
trar  He  then,  unfortunately  for  himself, 
through  bad  advice  or  some  other  cause,  omit- 
ted to  proceed  as  the  Act  directs  under  the 
eighty-fourth  Section,  in  which  case  he  might 
have  obtained  the  registration  of  the  deed  in 
the  way  I  have  suggested,  and  brought  this 
suit  relying  on  a  non-registered  deed,  fie 
failed  to  pursue  the  remedies  given  him  by 
the  Act,  or  at  least  to  exhaust  those  remedies. 
It  seems  impossible  to  their  Lordships,  under 
these  circumstances,  to  say  that,  acting  under 
the  provisions  of  a  very  useful  though  strin- 
gent statute,  the  Judges  of  the  High  Court 
have  miscarried  in  ruling  that  the  document, 
not  having  been  registered,  was  inadmissible 
in  evidence,  and  that  the  plaintiff's  suit  had 
wholly  failed.  Their  Lordships  feel  that  this 
may  be  a  very  hard  case ;  they  would  willing- 
ly have  relieved  the  party  if  they  could,  but 
to  make  any  special  order,  such  as  that  sug- 
gested by  Mr.  Bell,  seems  to  their  Lordships 
to  be  beyond  the  functions  and  province  of 
an  Appellate  Court.  It  may  be  that  the 
appellant  may  be  able  partially  to  obtain 
relief,  since  part  of  the  consideration  money 
seems  to  be  still  in  his  hands.  Their  Lord- 
ships, however,  dealing  with  this  appeid, 
have  but  one  course  before  them,  which  is 
humbly  to  recommend  Her  Majesty  to  dismiss 
the  appeal  with  costs. 


The  Ith  July  1871. 

Present  : 

Sir  James  W.   Colnle,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence  Peel. 

Bonndsries  —  Xiooal  liiTestl^ation  — 
Absenoe  of  partle*. 

On  appeal  from  the  High  Court  at  Calcutta.* 

Meer  Mahomed  Tuque  Chowdhry, 

versus 

Judonath  Jha  and  others. 

lo  a  e«ie  m  which  pluntiff  sued  to  recover  some  land 
and  in  which  defendant  denied  the  power  of  nlaintiff^a 
▼endor  to  sell  the  land  claimed,  or  a  part  of  it,  a  local 
eoqnirj  was  ordered  to  ascertain  the  hoandaries  of  the 
land  in  dispnte.  Jndfcment  oT  the  High  Conrt,— uphold-^ 
infr  the  decision  of  the  lower  Conrt  which  dismissed  the 
soit  hecause  plainUff  failed  to  appear  or  take  proper  stepa 
before  the  Aroeen  at  the  local  InTestigation  and  becaose 
he  omitted  to  give  formal  proof  of  his  deed  of  pnrebase^— 
confirmed. 


*  From  the  judgment  of  Balkcs  and  Setoo-Karr,  J.  J«, 
in  Bagnlar  Appeal  No.  309  of  186S,  dMided  Srd  Febcaary 
1864,— not  reported. 


In  this  case  the  plaintiff  brought  hia  suit 
to  recover  some  land.  He  was  met  by  a  casd 
on  the  part  of  the  defendants  which  alleged 
that  the  person  from  whom  lie  claimed  had  no 
power  to  sell  the  land  claimed,  or  at  least  part 
of  it  Therefore  it  was  necessary  that  the 
boundaries  of  the  land  in  dispute  should  ba 
clearly  pointed  out.  A  local  invertigatioft 
was  accordingly  directed  to  ascertain  those 
boundaries.  The  Ameen  appointed  to  con- 
duct the  investigation  went  to  the  spot.  The 
plaintiff  either  failed  to  appear  before  him 
altogether,  or  if  the  persons  who,  after  some 
delay,  did  appear,  were  his  agents  (a  fact 
which  he  has  some  times  disputed)  suggested 
that  the  boundaries  were  erroneously  stated 
in  the  plaint  The  result  was  that  no  report 
concerning  the  boundaries  was  made  to  the 
Court,  and  the  parties  again  appeared  before 
it.  On  this  second  appeal  ance,  the  plaintiff 
does  not  appear  to  have  taken  any  objection 
as  to  the  proceedings  of  the  Ameen,  and  the 
Court  upon  that  ground,  and  also  upon  the 
ground  of  his  having  omitted  to  give  formal 
proof  of  his  deed  of  purchase,  dismissed  the 
suit.  In  fact,  there  was  no  evidence  what- 
ever in  support  of  his  claim  before  the  Court, 
except  the  production  of  the  unproved  kowala 
or  bill  of  sale.  He  then  appealed  to  the  High 
Court,  and  his  complaint  there  was  not  so 
much  that  his  suit  had  been  dismissed  beoaoae 
he  had  failed  to  prove  his  case,  as  that  the 
lower  Court  had  not  given  him  further  time 
or  directed  a  second  local  invostigation. 

The  High  Court,  dealing  with  this  as  a  pure 
question  of  practice,  said  that  he  had  not 
given  any  sufficient  excuse  for  his  former 
laches,  and  on  that  ground  dismissed  the  ap- 
peal. Then  he  comes  here,  taking  objeotioDs 
some  of  which  he  never  took  in  the  Couzt  be- 
low, and  asks  us  to  reverse  that  decision.  We 
cannot  see  that  there  are  any  grounds  for  do- 
ing this ;  and  their  Lordships,  therefore^  vill 
humbly  recommend  Her  Majesty  to  dismiss 
this  appeal  with  coats. 


Digitized  by 


Google 


1871.] 


Privi/ 


THE    WKKKT-T    RKPOETBR. 


Council, 


29 


The  4tb  July  1871. 

Sir  JaTneeW.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellish,  and  Sir  Lawrence  Peel. 

Bvidenee— Xioner   posftesslon— ISBam- 
novlB^e  returns. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Farquharson, 

versus 

The  Government  of  Bengal  and  others. 

The  plaintiff,  the  Durobaser  of  a  putnee  under  a  sale 
for  the  non-payment  of  the  rent  of  the  pntnee,  sued  the 
defendant,  who  was  in  possession  of  the  land  included 
in  the  putneet  for  a  right  to  increase  the  rent  of  the  land 
and  have  a  proper  rent  payable  to  him  out  of  the  land. 
He  relied  solely  on  three  issnmnovisee  return**  for  three 
separate  years,  in  each  of  which  returns  the  land  said  to 
be  in  possession  of  the  Ghatwal,  the  defendant's  prede- 
cessor, was  entered  as  100  beegahs.  The  defendant  ad- 
duced the  evidence  of  two  aged  witnesses  who  stated 
^hat  so  long  as  they  remembere«l  the  property  the  quan- 
tity of  land  in  the  Ghatwalee  tenure  was  3,000  beegahs. 
The  lower  Court  dismissed  the  plaintiff's  suit,  holding 
that  the  defendants  bad  been  in  possession  of  3,000  bee- 
^ahs,an<inot  100  beegahs  as  alleged  by  plaintiff,  and  that 
the  defendant  had  been  in  possession  for  more  ihan  60 
vears.  The  High  Court  confirmed  the  decree  of  dls- 
iniBsal  of  plaintiff's  suit 

Held  (in  affirmance  of  the  concurrent  decisions 
of  the  lower  Courts)  that  the  long  uninterrupted  pos- 
session of  the  Ghatwal  was  clearly  entitled  to  have 
greater  weight  than  the  issoxonovisee  returns. 

This  suit  was  originally  brought  to  recover 
a  large  quantity,  nearly  3,000  beegahs,  of 
land.  The  plaintiff,  who  was  the  purchaser 
of  a  putnee  under  a  sale  for  the  non-payment 
of  the  rent  of  the  putnee,  claimed  that  un- 
der the  Act  VIII  of  1819,  Section  11,  hav- 
ing purchased  under  those  circumstances,  he 
was  entitled  to  set  aside  all  estates  which  had 
been  created  after  the  origin  of  the  putnee, 
and  to  recover  all  the  lands  which  were  origi- 
nally part  of  the  putnee.  However,  it  ap- 
pearing that  the  defendant  had  been  in  pos- 
session of  those  lands  for  a  very  long  time,  the 
plaintiff  afterwards  admitted  the  defendant's 
right  to  the  possession  of  the  land,  and  sued 
for  a  right  to  increase  the  rent  and  hav^  a 
proper  rent  payable  to  him  out  of  the  lands. 

The  evidence  which  the  plaintiff  produced  in 
support  of  his  case  entirely  consisted  of  three 


*  From  the  judgment  of  Bayley  and  Markby,  J.  J., 
in  Regular  Appeal  No.  13  of  1866,  decided  on  the  2drd 
July  1867,-8  W.  B.,  p.  282. 


documents.  At  first  only  one  document  was 
produced,  which  wasan  issumnovisee  of  the  year 
1811.  Hubsequenily  two  other  issumiiovisees 
were  produced,  which  are  returns  made  by 
the  Police,  and  there  is  evidence  to  show  that 
they  are  made  generally  on  the  information 
of  the  Ghatwalee  holder,  statinj?  his  name, 
the  quantity  of  land  which  he  holds,  and  the 
pujjak  rent  which  he  pays  for  it ;  and  it  ap- 
pears in  all  the  returns  for  those  tliree  years, 
that  the  then  holder  of  the  estate  which  the 
defendants  now  hold,  the  Ghatwalee  holder, 
had  returned  that  tiie  quantity  of  his  land 
was  100  beegahs.  That  was  the  sole  evi- 
dence for  the  plaintiff.  He  did  not  produce 
any  evidence  at  all  to  show  how  it  happened 
that  if  100  beegahs  was  all  that  the  Ghat- 
walee holder  was  entitled  to  in  the  years 
1811,  1812,  and  1818.  that  quantity  of  100 
beegahs  had  been  allowed  to  grow  by  en- 
croachment unchallenged  to  the  very  large 
quantity  of  3,000  beegahs  at  the  time  when 
the  sale  took  place.  On  the  other  hand,  the  de- 
fendant produced  evidence  to  show  that  as  far 
back  as  living  memory  went,  th*}  whole  quan- 
tity of  3,000  beegahs  has  been  held  by  him  as 
part  of  his  Ghatwalee  land.  He  produced  one 
witness  of  eighty  years  old  and  another  of 
seventy-five  years  old  who  had  known  the 
land  all  their  lives,  who  said  that  the  Ghat- 
walee holder  had  held  the  whole  3,000  beegahs 
during  all  the  time  that  they  remembered  the 
property.  Both  the  Couris  below  believed 
those  witnesses,  there  being  no  evidence  what- 
ever to  contradict  them,  and  thought  that  for 
sixty  years  the  land  had  been  so  held.  Then 
the  (question  arose  as  a  simple  question  of  fact 
before  the  Courts  below,  taking  the  evidence 
on  both  sides,  whether  they  ought  to  find  that 
this  original  estate  of  the  Ghatwalee  holder 
consisted  of  100  beegahs  only,  or  of  3,000 
beegahs.  Hoth  the  Courts  below  found,  as  a 
matter  of  fact,  on  this  evidence  that  the  ori- 
ginal Ghatwal  consisted  of  the  whole  number 
of  beegahs  of  which  the  defendant  was  in 
possession,  and  that,  therefore,  the  plaintiff 
was  not  entitled  to  maintain  this  suit 

Their  Lordships  entirely  agree  with  these 
decisions.  Kot  only  does  this  case  come  with- 
in their  ordinary  rule,  that  on  a  mere  ques- 
tion of  fact  where  both  the  Courts  below  have 
agreed  and  where  there  has  been  no  mistake 
in  point  of  law,  they  will  not  reverse  the  de- 
cisions of  the  Courts  below,  unless  they  can 
see  that  those  decisions  are  clearly  wrong  ,*  but 
their  Lordships  have  come  to  tho  same  con- 
clusion. It  appears  to  them  that  weight 
must  be  given  to  ancient  possession,  and  that 
there  may  be  a  variety  of  causes  to  explain 
why  this  quantity  was  inserted  in  the  returns 
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in  these  years.  They  may  have  stated  the 
amount  under  cultivation  or  producing  prc^t 
only.  It  may  have  been  that  the  police  offi- 
cer was  careless  and  did  not  care  about  what 
he  returned,  or  it  may  have  been  that  the 
Ghatwalee  holder  at  that  time  had  some  rea- 
sons for  giving  incorrect  information ;  or  pos- 
sibly it  may  have  been  that  the  ancient  Ghat- 
wals  originally  held  only  100  beegahs,  but 
that  the  estate  had  increased  to  8,000  beegahs 
many  years  before,  and  before  the  creation  of 
the  putnee,  which,  notwithstanding  the  Act 
VIII  of  1819,  would  entitle  the  Ghatwalee 
holder  to  hold,  as  against  the  putneedar  at 
least,  the  whole  quantity.  But  whatever  the 
reason  may  have,  been,  their  Lordships  are  of 
opinion  that  the  long  uninterrupted  possession 
of  the  Ghatwalee  holder  ought  clearly  to  have 
greater  weight  than  these  returns.  Upon 
those  grounds,  therefore,  they  think  that  the 
judgment  of  the  Court  below  must  be  af- 
firmed. 

With  respect  to  the  cases  which  have  been 
referred  to,  all  that  they  really  show  is  this, 
that  different  Courts  at  different  timen  have 
given  greater  or  less  weight  to  similar  re- 
turns. All  the  Courts  agree  that  they  are  ad- 
missible in  evidence,  and  they  have  been  ad- 
mitted in  evidence  in  this  case.  In  each  par- 
ticular case  the  Courts  have  considered  what 
weight  ou^ht  to  be  given  to  them ;  and  it  is 
nothing  very  surprising  if  the  Courts  at  differ- 
ent times  have  not  given  exactly  the  same 
weight  to  these  documents.  Their  Lordships 
are  of  opinion  that  the  Courts  in  this  particu- 
lar case  have  given  quite  as  much  weight  to 
these  returns  as  they  deserve,  and  the  weight 
of  evidence  cannot  be  regulated  by  precise 
rules,  as  the  admissibility  of  evidence  may 
be. 

Their  Lordships  will,  therefore,  humbly  re- 
commend to  Her  Majesty  that  this  appeal  be 
diamiseed  with  costs. 


The  5th  July  1871. 

Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Napier, 
Lord  Justice  James,  Lord  Justice  Hellish, 
aud  Sir  Lawreuce  Feel. 

Bond  — Reffistration. 

On  Appeal  from  the  High  Court  at  CaleuUu,* 

Baboo  Gungapershad 

tferetu 

Mowjee  Lull. 

The  mere  circumstance  of  a  bond  not  being  registered 
is  not  sufficient  by  itself  to  counterbalance  the  evidenee 
if  it  is  generally  satisfactory  in  proof  of  the  validity  of 
the  bond. 

This  is  an  action  on  a  bond  which  was 
given  accompanied  by  a  mortgage,  and  it  also 
seeks  to  set  aside  a  subsequent  sale  by  defend- 
ant, who  granted  the  bond  of  the  property 
mortgaged  to  his  wife ;  and  the  defence  was 
that  the  bond  was  a  forgery  and  was  never 
executed  by  the  defendant.  The  Principal 
Sadder  Ameen,  the  first  Judge  who  heard  it, 
and  who  also  heard  the  witnesses,  came  to  the 
coQclusion  that  the  bond  was  executed.  The 
High  Court  came  to  a  contrary  conclusion  ; 
and  their  Lordships  have  to  determine  on 
which  side  the  evidence  really  prepoodemted, 
and  with  which  of  the  two  judgments  they 
agree. 

Now  the  signature  to  the  bond  was  in  the 
first  instance  proved  by  the  plaintiff,  by  two 
of  the  attesting  witnesses,  and  by  the  mook- 
tear  who  wrote  the  bond  and  framed  it.  The 
defendant  denied  that  it  was  his  signature, 
but  he  did  not  call  any  evidence  at  all  to 
prove  that  the  bond  was  not  in  his  handwri- 
ting, neither  did  he  produce  any  of  his  un- 
doubted signatures  in  order  tiiat  the  Court 
might  have  the  opportunity  of  comparing  the 
disputed  signature  on  the  bond  with  his  ad- 
mitted signatures.  Therefore,  as  far  as  de- 
pends on  the  direct  evidejnce  whether  the 
bond  was  genuine  or  not,  the  evidence  on  the 
part  of  the  plaintiff  in  support  of  the 
genuineness  of  the  bond  appears  very  greatly 


*  On  appeal  from  the  jadgment  of  Seton-Karr  aad 
Maopherson,  J.  J.,  in  Regalar  Appeal  No.  65  of  1866 
decided  on  11th  May  1866,— not  reported. 
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to  prepoQtlerate,  because  there  is  the  evidence 
of  the  attesting  witnesses  and  of  the  person 
who  drew  it ;  and  there  is  nothing  against  it 
but  the  evidence  of  the  defendant  himselt'. 

But  then  the  circumstances  under  which 
the  bond  was  alleged  to  be  executed  have  to 
be  considered  for  the  purpose  of  seeing  whe- 
ther it  is  probable  that  such  a  bond  should  be 
executed  or  not.  It  appears  that  there  were 
two  sons  of  the  defendant  who  carried  on 
business ;  one  of  them  appears  to  have  been 
not  more  than  fifteen  years  of  age  at  the  lirae 
of  the  trial  of  the  suit,  and  therefore  he 
must  have  been  very  considerably  younger 
at  the  time  when  the  bond  was  executed ;  and 
as  respects  the  other  son,  it  appears  that  he 
admits  that  he  had  no  money  of  his  own  at 
all,  and  that  all  the  money  he  had  he 
procured  from  his  father.  There  is  some 
further  evidence  given  as  to  what  had  hap- 
pened in  other  suits,  which  may  tend  to  prove 
that  the  defendant  was  a  partner  in  the 
house  of  his  sons,  or  rather,  in  fact,  that  he 
was  carrying  on  business  in  his  son's  name. 
The  High  Court  appear  to  hive  believed 
that ;  at  least  they  say  that  th(*y  do  not  come 
to  any  contrary  conclusion  on  that  part  of 
the  case.  Then  it  appears  that  the?  sons,  or 
the  house  of  business,  were  unquestionably 
in  some  difficulties  at  the  time  when  this 
bond  was  given  ;  and  it  also  appears  that  one 
of  the  brothers  of  the  plaintiff  had  married 
a  daughter  of  one  of  the  defendaufs  Then 
the  bond  is  given  for  two  separate  debts  ; 
one  a  debt  of  rupees  25,0jJ  due  to  the  first 
plaintiff,  and  another,  a  debt  of  rupees  5,0-0 
due  to  the  second  plaintiff.  The  first  strong 
corroboration  on  the  part  of  the  plaintiff^s 
case  was  the  entries  in  the  books  of  the 
defendant's,  two  sons,  and  these  unquestion- 
ably prove  beyond  all  question  tliat  these  two 
deb':8  of  rupees  25,000  and  rupees  5,000  were 
due,  and  therefore  there  is  no  doubt  that 
there  was  an  actual  debt  of  rupees  30,000. 
They  add  up  those  two  sums  wliich  are 
entered  in  the  cash-book — '*  amount  due  to 
**  you  rupees,  25,000  besides  which  there  is 
**  due  to  Musoodun  Lall  rupees  5,000,  in  all 
**  rupees  3u,000,"  and  then  it  mentions  the 
date,  which  is  the  same  date  as  the  date  of 
the  bond  ;  then  it  states  the  interest,  and 
then  it  states  rupees  1,000  for  (iiingaper- 
shaud's  paper.  The  sums  of  principal  are 
added  together,  and  the  two  sums  of  interest 
and  the  sum  for  the  stamp  are  also  added 
together.  That  is  very  strongly  relied  upon, 
and  their  Lordshifjs  think  properly  relied 
upon,  by  the  Principal  Sudder  Arneen,  as 
showing  that  some  security  or  another  was 
given  for  the   entire  debt.     Then   one  of  the 


defendants,  the  elder  son,  who  carried  on 
this  business,  was  called  to  explain  this.  No 
doubt  he  tries  to  give  an  explanation  that 
a  chitta  was  given  for  the  rupees  25,000,  and 
a  separate  one  for  the  rupees  5,000,  and  that 
the  rupees  100  stamp  was  the  stanip  which 
was  got  for  the  rupees  25,000.  That,  their 
Lordships  think,  is  not  altogether  a  satisfac- 
tory explanation.  It  was  not  brought 
forward  by  him  in  the  first  instance.  It 
came  out  on  cross-examination,  and  appears 
to  be  nothing  more  than  the  natural  sort  of 
explanation  that  a  man  might  be  driven  to 
who  saw  what  strong  evidence  this  acoouut 
gave  against  him. 

Then,  there  is  a  further  confirmation 
by  the  evidence  of  one  of  the  defeii 
dant's  witnesses,  who  appears  to  have  been 
present  at  the  time  when  the  deed  was 
executed  by  whioh  the  defendant  professed 
to  8^1  the  property  mortgaged  to  his  wife  ; 
and  there  on  cross-examination,  he  certainly 
appears  to  say — *'  Having  written  the  deed 
**  of  sile,  I  made  it  ovi-r  to  Mowjee  Lall. 
*'  Mowjee  Lall  took  it  away  with  him  to  his 
'*  house.  Mumtauz  Ally,  in  that  mujiles 
**  (assembly),  and  in  the  presence  of  Mowjee 
**  Lall  spoke  about  the  Tamoosook  to  Gun- 
"  gapershaud,  and  the  pledge,  on  which 
'*  Mowjee  Lall  said,  *he  has  to  do  with  his 
"  own  money,  what  business  is  it  of  yours  }  *  ** 
The  great  importance  of  that  evidence  rests 
on  this,  that  it  appears  to  prove  by  the 
evidence  of  a  witness  called  on  the  part  of 
the  defendant,  that  the  bond  was  in  exist- 
ence prior  to  the  time  when  the  deed  was 
executed  by  which  the  defendant  sold  his 
property  to  his  wife;  and  if  that  were  ihe 
case,  then  that  gives  an  answer  to  the  theory 
of  the  Hi.2:h  Court,  who  are  of  opinion  that 
this  bond  was  forged  for  the  express  purpose 
of  defeating  that  deed  in  order  that  they 
might  apparently  have  a  mortgage  which 
would  take  precedence  of  that  deed. 

Then  the  other  matter  that  is  relied  upon 
as  against  the  genuineness  of  the  bond,  is 
the  stamps.  It  Appears  that  there  are  two 
rupees  50  stamps  on  it.  They  appear  to 
have  been  purchased  only  a  short  time  before, 
in  the  month  of  April,  and  they  appear  to 
have  been  purchased  by  a  person  who  was 
one  of  the  witnesses  to  the  bond.  That  per- 
son was  not  called,  and  it  does  not  appear 
whether  ho  was  a  witness  who,  in  fact, 
belonged  to  and  was  connected  with  the 
defendants,  or  whether  he  was  a  witness 
connected  with  the  plaintiff;  and  it  appears 
perfectly  consistent  that  the  defendant's 
sons,   or   the    deftndant,   in   their   ordinary 
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basiness  bavins  purchased  two  rupees  50 
fltanips  a  short  time  before,  had  inserted  it 
on  this  bond,  and  that  is  the  reason  why  it 
is  charged  in  the  accounts. 

Then,  another  matter  which  is  stronjrly 
relied  upon  is  the  non-registration  of  the 
bjad,  and  it  may  be  admitted  that,  valeat 
quantumf  that  is  evidence  to  some  extent 
against  the  genuineness ;  that  is  to  say,  it 
seems  more  probable  that  it  would  have 
been  registered,  because  it  appears  by  an 
Act  which  was  then  in  force,  unless  it  was 
registered  it  would  not  be  binding,  at  any 
rate,  as  against  a  subsequent  mortgage.  That 
it  would  not  bind  as  against  a  subsequent 
sale  appears  more  doubtful,  but  at  any  rate, 
not  as  against  a  subsequent  mortgage.  On 
the  other  hand,  it  is  said  that  it  may  have 
been  understood  at  the  time  that  it  was  not 
to  be  registered.  The  parties  were  at  that 
time  friendH,  and  to  a  certain  extent  connec- 
tions, and  registering  a  bond  of  this  kind  might 
destroy  the  credit  of  the  house  and  bring 
them  at  once  to  insolvency,  and  therefore  it 
well  may  be  that  it  was  understood  at  the 
time  it  should  not  be  registered.  There  ap- 
pears some  reason  for  that,  because  by  the 
laws  of  registry,  when  a  deed  is  registered 
the  Registrar  requires  that  both  parties 
should  be  present,  either  by  themselves  or 
by  somebody  appointed  by  them  ;  and  there- 
tore  if  a  person  executes  a  bond  of  this  kind, 
and  says  "  I  will  give  you  a  bohd,  and  I 
"  will  put  a  charge  on  my  property,  but  I 
**  will  not  consent  to  have  it  registered,  it 
'<  must  be  an  understood  thing  that  it  shall 
"  not  be  registered."  If  that  is  the  under- 
standing, the  other  side  apparently  cannot 
get  the  deed  registered  at  all ;  at  any  rate, 
they  could  not  do  so  without  a  suit,  which 
there  might  be  great  difficulty  under  such 
circumstances  in  maintaining,  and  therefore 
it  does  not  appear  anything  extraordinary 
that  the  defendant  should  have  said 
"  I  gave  a  bond  for  this  debt  of  my  sons, 
"which  I  know  I  am  in  all  probability 
"liable  for  myself.  I  make  it  payable  in 
"  two  years,  I  get  two  years'  credit,  and  I 
'*  will  charge  my  estate  with  it,  but  it  must 
^'  not  be  registered."  There  is  nothing  very 
extraordinary  in  an  agreement  of  that  sort 
being  entered  into.  At  any  rate,  their 
Lordships  are  of  opinion  that  the  mere 
circumstanee  of  its  not  being  registered  is 
not  sufficient  by  itself  tct  overbalance  the 
evidence  which  appears  to  their  Lordships 
to  be  generdly  satisfactory  in  proof  of  the 
validity  of  the  bond. 


Then  assuming  the  bond  to  be  genuine,  it 
is  hardly  necew'ary  in  this  case  to  determine 
whether  the  subsequent  sale  would,  if  it  were 
a  really  valid  sale,  prevail  against  the  bond, 
for  it  appears  very  clear  to  tlieir  Lordships 
that  the  sale  was  a  sham ;  in  fact,  thot  it 
was  no  real  sale,  and  there  is  no  satisfactorv 
evidence  of  a  farthing  of  money  being  paid 
under  it,  and  it  l(»oks  simply  lik»  a  pretendnl 
sale  made  for  the  express  purpose  of  defraud- 
ing the  defendant's  creditors.  Their  Tjord- 
ships  are  of  opinion  that  the  defendant  has 
produced  no  evidence  at  all  which  really  is 
of  any  value  in  contradiction  to  the  case  of 
the  plaintiff. 

Their  Lordships  will  recommend  to  Her 
Majesty  that  the  judgment  of  the  High 
Court  should  be  reversed,  and  the  judgment 
of  the  Principal  Sudder  Ameen  should  be 
affirmed,  and  that  the  plaintiff  should  hare 
the  costs  before  the  High  Court,  and  also 
the  costs  of  this  appeal. 


The  12th  July    1871. 

Present : 

Sir  James  W.  Colvile,  Sir  Joseph  Kapier, 
Lord  Justice  James,  Lord  Justice  Hellish, 
aud  Sir  Lawrence  Peel. 

Pleadings— Different  ease  In  appeal. 

On  Appeal  from  the  High  Court  at  Calcutta* 

Mussamut  Kumeeroonissa  Begum, 

vers^ 


Mirsa  SyuffooUah. 

Judgment  of  the  Hi^h  Court  dUmis^in?  ft  pUintiff  *9 
aoit  confirmed  on  the  evidence,  ina  cas«  in  which  plain- 
tiff sought  in  the  L<»w«r  Court  to  set  up  a  deed  of 
alleged  sale  from  a  Mahoraedftn  purdanuaheen  lady  in 
favor  of  her  niece,  which  position  he  abandoned  beifore 
the  Hich  Court,  where  be  suggest© »  that  althooi^h 
it  was  not  good  as  a  deed  of  ^ale,  it  would  be  good  as  a 
deed  of  bounty,  the  sale  being  colourable  for  the  pur- 
pose of  i^vintr  effect  to  a  gift  which  otherwise  it  miicht 
be  difficult  to  make  under  the  Mahomedan  Law. 

This  is  an  appeal  from  a  judgment  of  the 
High  Court  which  aArmed  the  judgment  of 
the  Principal  Sudder  Ameen,  setting  aside   a 

*  From  the  judgment  of  Norman  and  Campbell.  J.  J., 
in  Regular  Appeal  No.  303  of  1865,  decided  9th  April 
1866,-5  W.  R,  Civil,  p.  198, 
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^e^  which  an  the  fece  of  it  purporta  to  be  a 
deed  of  seje  for  rupeoB  9,000  of  property, 
Which  was  alleged,  and  without  contradiction, 
to  be  worth  rupees  10^,000.  The  alleged  sale 
Was  by  a  Mahomedan  lady,  a  Purdanashin, 
during  a  very  severe  and  painful  illness,  of 
which  she  died  within  a  few  days  afterwards. 
The  vendee  was  the  niece  of  the  lady,  and 
the  defed  was  prepared  by  the  directions  of  the 
niece's  husband.  The  Court  below,  upon 
hearing  all  the  evidence,  and  upon  looking  at 
the  nature  of  the  transaction,  the  nature  of  the 
deed,  and  the  value  of  the  property,  came  to 
the  conclusion  that  as  a  matter  of  business, 
treated  as  a  sale,  the  deed  under  the  circum- 
stances could  not  stand.  Then,  when  it  came 
om  appeal  to  the  High  Court,  the  ground 
upon  which  alone  the  case  was  pleaded  and 
tri^d  in  th6  Court  below,  that  is,  that  it  was 
valid  as  a  deed  of  sale,  treating  it  as  a  matter 
of  business,  was  wholly  abandoned,  and  it 
was  then  suggested,  as  it  has  been  suggested 
before  us,  that,  although  it  was  not  good  as  a 
deed  of  pure  sale,  it  would  be  good  as  a  deed 
of  bounty,  the  sale  being  colourable  for  the 
pxtrpose  of  giving  effect  to  a  gift  which  other- 
wise it  might  be  difficult  to  make  under  the 
Mahomedan  Law.  The  High  Court,  after 
having  heard  an  elaborate  and  learned  argu- 
nient  from  the  same  Counsel  that  we  have 
h^ard  to-day,  and  having  heard  all  the  points 
suggested  there,  came  to  a  conclusion  in 
which  their  Lordships  entirely  concur,  name- 
ly, that  there  is  no  evidence  sufficient  to 
satisfy  the  burden  of  proof  which  b'es  upon 
every  person  who  endeavours  to  sustain  a 
deed  of  this  kind  as  a  deed  of  gift  from  a 
person  in  extremis  where  the  thing  has  assum- 
ed on  the  fiuse  of  it  a  totally  different  cha- 
racter, and  where,  in  the  first  instance,  it  is 
pleaded  and  endeavoured  to  be  supported  as  a 
deed  of  such  different  character. 

The  High  Court  having  come  to  the  conclu- 
sion that  there  was  «ot  sufficient  to  satisfy 
them,  their  Lordships  are  of  the  same  opinion, 


and,  therefore,  will   humbly   recommend  Her 
Majesty  to  dismiss  this  appeal  with  costs. 


The  ntb  July  1871. 

Present : 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  Mellisb,  and  Sir  Lawrence 
Peel. 

Mortffagro— Ztiiiiitatlo  ti~Ptir  chaser. 

On  Appeal  from  the  Sigh  Court  at  Calcutta.^ 
Brojonauth  Koondoo  Ohowdhry  and  others, 
versus 

Khelut  Ohunder  Ghose. 

• 

B  antf  C  wero  respectively  the  Iflt  and2ndmortgagett 
of  property  which  were  mortgaged  to  them  by  A,  The 
mortgages  were  in  the  Entilish  form-^nd  contained  the 
asaal  proviso  for  redemption,  and  alsof  a  proviso  that 
the  mortgagor  ahonld  continue  in  possession  until  de- 
fault was  made  when  an  express  entry  was  given  to  the 
mortgagee.  Daring  the  continuance  of  the  mortgages, 
D  purchased  the  property  in  question  from  the  Assignee 
in  insolvency  of  E^  who  had  pnrohased  it  from  A.  E% 
purchase  was  made  upwards  of  12  years  before  the  in- 
stitution of  this  suit  and  had  been  followed  for  upwards 
of  12  years  by  registration  and  mutation  of  names  in  the 
Collectorate.  A^  the  mortgagor,  made  default,  much 
more  than  12  years  before  the  commencement  of  this 
suit  B  having  obtained  a  decree  for  foreclosnre  m  a  suit 
which  he  brought  against  A  alone,  C  paid  B  o^  took  a 
transfer  of  his  mortgage,  and  in  his  turn  sued  A  alone 
and  obtained  a  decree  for  foreclosure.  C  then  brought 
this  suit  against  D,  who  pleaded  12  years*  limitation 
in  bar. 

Held  that  C  aeqnired  no  right  against  jD,  who  w«a 
no  party  to  the  foreclosure  proeeedings,  except  that 
which  was  conveyed  to  him  by  his  securities,  and  the 
right  he  had  under  the  mortgage  deed  was  to  obtain 
possession  of  the  land,  his  cause  of  action  as  to  which 
accrued  when  the  mortgagor  made  default ;  and  as  that 
was  more  than  12  years  before  suit  C  was  barred,  the 
exception  in  Section  6,  Act  XIY  of  1859,  not  apply- 
ing to  this  case,  U»  possession  being  in  no  sense  pos- 
session by  permission  of  the  mortgagee. 

Ik  this  case  the  only  question  to  he  decided 
is  whether  the  High  Court  was  justified  in 
holding  that  the  suit  was  harred  by  the 
Statute  of  Limitations. 

The  plaintiff  was  a  mortgagee,  originally 
a  puisne  mortgagee,  hut  who  had  acquired 
the  rights  of  the  first  mortgagee,  as  after- 
wards stated. 


^  From  the  judgment  of  Psaoock,  G.  J.,  and  L.  9. 
Jackson,  J.,  in  Regular  Appeal,  No.  196  of  1^64,  decided 
on  29th  September  1866—6  W.  R.,  CivU  BaUagi,  S69. 
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The  defendant  was  the  purchaser  from  the 
assignee  in  insolyency,  of  a  person  whp  had 
purchased  the  property  in  question  from  the 
mortgagor.  The  original  purchase  from  the 
mortgagor  was  upwards  of  twelve  years  before 
the  commencement  of  this  suit,  and  for  up- 
wards of  twelve  years  had  been  followed  by 
registration  and  mutation  of  names  in  the 
Collector's  book,  the  order  for  which  was 
made  on  the  15th  January  1850. 

At  the  time  of  the  sale  the  property  was 
subject  to  mortgages,  made  in  the  form  of  an 
English  mortgage,  with  the  usual  proviso  for 
redemption,  and  a  proviso  that  the  mortgagor 
should  continue  in  possession  until  default, 
and  on  default  an  express  right  of  entry  was 
given- to  the  mortgagee. 

Much  more  than  twelve  years  before  the 
commencement  of  this  suit  such  default  was 
made. 

After  the  sale  under  which  the  defendant 
claims,  the  first  iflortgagee  instituted  a  suit 
for  foreclosure  in  the  Supreme  Court  of  Fort 
William.  This  suit  proceeded  to  a  foreclosure 
nisi  on  the  Uth  December  1850,  and  which 
was  made  absolute  on  the  9  th  February 
1852. 

The  plaintiff,  however,  procured  that  fore- 
closure to  be  opened,  paid  off  the  first  mort- 
gagee, took  a  transfer  of  his  mortgage,  and 
then  proceeded  himself  to  foreclose  the  mort- 
gagor, and  obtained  his  final  decree  for 
foreclosure  on  the  15th  day  of  July  1862. 

To  these  foreclosure  proceedings  the  pur- 
chaser of  the  property  in  question  was  not 
made  a  party,  and  it  was  of  course  held  by 
the  High  Court  that  he  was  in  no  wise  affect- 
ed by  those  proceedings. 

Having  foreclosed  his  mortgage,  the  plain- 
tiff commenced  this  suit  against  the  defendant, 
who  pleaded  his  twelve  years'  possession  in 
bar.  The  plaint  was  filed  on  the  27th  August 
1863. 

The  High  Court  has  held  that  bar  to  be 
sufficient.  Their  Lordships  do  not  doubt  that 
such  decision  was  correct.  It  was  contended 
before  them  that  so  long  as  the  mortgage 
security  was  a  subsisting  security,  and  dealt 
with  as  such,  time  did  not  run  as  between 
the  mortgagee,  who  was  content  to  rest  on 
his  security,  and  the  mortgagor,  who  was  per- 
mitted to  remain  in  possession,  and  persons 
claiming  under  him ;  and  it  was  contended 
that  until  the  foreclosure  put  an  end  to  the 
security  as  a  security  it  was  a  subsisting 
security,  and  that  it  was  then,  and  not  till 


then,  that  time  began  to  run.  It  was  farther 
contended  that  the  defendant  who  derived 
his  title  under  a  purchase  from  the  mortgagor 
could  not  be  in  a  more  favourable  position 
than  the  mortgagor  himself. 

The  foreclosure  proceedings  did  not  affect 
the  defeudant  or  the  property  in  question, 
and  it  is  difficult  to  see  how  a  right  of  entry 
or  cause  of  action  against  one  man  in  respect 
of  his  property  could  be  either  lost  or  gamed 
by  proceedings  against  another  man  in  respect 
of  his  property. 

As  against  the  defendant  the  plaintiff  has 
acquired  no  right,  except  that  which  was 
conveyed  to  him  by  his  securities. 

The  right  under  the  mortgage  deed  was  to 
obtain  possession  of  the  land,  and  the  cause 
of  action  accrued  when  default  was  made. 

The  words  of  the  Indian  law  are : — 

'*  To  suits  for  the  recovery  of  immoveable 
property,  or  of  any  interest  in  immoveable 
property,  to  which  no  other  provision  of  this 
Act  applies,  the  period  of  twelve  years  from 
the  time  the  cause  of  action  arose."* 

To  this-  there  is  one  exception  in  respect 
of  mortgage,  which  is  this:—* 

''In  suits  in  the  Courts  established  by 
Royal  Charter  by  a  mortgagee  to  recover  from 
the  mortgagor  the  possession  of  the  immove- 
able property  mortgaged,  the  cause  of  action 
shall  be  deemed  to  have  arisen  from  the  latest 
date  at  which  any  portion  of  principal  money 
or  interest  was  paid  on  account  of  such  mort- 
gage debt."t 

This  exception  does  not  apply  to  the 
present  case,  and  where  there  is  an  express 
exception  so  limited  to  one  special  case  of 
moH^age,  it  might  plausibly  be  argued  that 
it  cannot  be  extended  to  any  other  case,  even 
to  the  case  of  the  original  mortgagor  himself 
continuing  in  possession  and  paying  interest 
to  the  mortgagee. . 

The  judgment  of  the  High  Court  appears 
to  be  that  the  bar  extends  even  to  such  a  case 
where  not  provided  for  by  that  Section.  The 
ruling  however  was  not  necessary  for  Hxe 
determination  of  this  suit. 

It  may,  however,  have  been  deemed  neces- 
sary to  introduce  the  exception  stated  above, 
in  order  to  put  mortgages  in  the  English 
form,  when  put  in  suit  in  the  Supreme  Coort 

*  Clause  12  Section  1  Act  XIV  of  1859. 
t  Section  6  Act  XIY  •<  185f . 
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which  was  generally  governed  by  English 
law,  npon  the  same  footing  as  that  in  which . 
English  mortgages  are  under  the  existing 
Statutes  of  Limitation  ;  and  their  Lordships, 
dealing  with  suits  upon  mortgages  in  the 
ordinary  Courts  of  India,  might,  in  the  simple 
case  of  a  mortgagee  and  his  mortgagor  per- 
mitted to  remain  in  possession  so  long  as  he 
paid  interest,  have  found  ground  for  consi- 
dering that  there  was  a  permissive  possession, 
and  that  a  new  cause  of  action  and  right  of 
entry  accrued  when  that  permission  ceased. 
No  such  question,  however,  arises  in  the 
present  case,  for  it  is  impossible  to  hold  that 
the  defendant,  the  purchaser,  was  holding 
or  supposed  that  he  was  holding  by  the  per- 
mission of  the  mortgagee;  and  when  both 
things  concur,— possession  by  such  a  holder 
for  more  than  twelve  years,  and  the  right  of 
entry  under  the  mortgage  deed  more  than 
twelve  years  old,— it  is  impossible  to  say  that 
gnch  a  possession  is  not  protected  by  the  Law 
of  Limitations. 

Therefore,  without  passing  an  opinion 
whether  the  broader  and  more  general  rule 
laid  down  in  the  judgment  of  the  High 
Court  can  be  supported,  their  Lordships  have 
no  doubt  that  the  decision  in  the  particular 
case  is  correct. 

It  has  been  pressed  on  their  Lordships  that 
the  decision  will  destroy  the  value  of  mort- 
gage securities  in  India.  Their  Lordships 
do  not  share  in  that  apprehension.  It  may 
bo  and  probably  is  better  that  mortgagees 
keeping  their  securities  locked  up  in  their 
strong  box  and  allowing  the  mortgagor  to  be 
the  visible  owner  in  possession  for  a  long 
series  of  years,  should  occasionally,  as  in  this 
case^  find  themselves  deprived  of  portions, 
more  or  less  small,  of  the  mortgaged  property, 
than  that  hand  Jlde  purchasers  and  persons 
claiming  under  them  after  many  years'  posses- 
sion^  and  perhaps  much  expenditure,  should 
be  eyicted  under  a  mortgage  title  perhaps 


half  a  century  old  because  somebody  has  been 
paying  interest  on  the  mortgage  money.  In 
the  present  case  an  actual  mutation  of  names 
took  place,  and  a  very  slight  degree  of 
vigilance  would  have  enabled  the  mortgagee 
to  assert  his  title  earlier. 

Their  Lordships  will  recommend  that  the 
judgment  be  affirmed,  and  the  appeal  dismiss- 
ed with  costs. 


The  17th  July  1871. 
Present  : 

Sir  James  W.  Colvile,  Lord  Justice  James, 
Lord  Justice  MeUish,  and  Sir  Lawrence 
Peel. 

Z«lTiiitatlon  —  ]>el-oredere  B^^nt  — 
Clause  9  Section  1  Act  a^V  of 
1859. 

On  Appeal  fron  the  Sigh  Court  at  Calcutta.  * 

Dukur  Pershaud  Bustooree, 

versus 

Mussamut  Foolcoomaree  Dabee. 

A  suit  against  a  del-credere  agent  od  a  balance  of 
accoonta  in  respect  of  dealings  regarding  which  there 
IS  no  express  written  contract  is  governed  by  the  three 
years  limitation  prescribed  by  Claase  9  Section  1  Aot 
XIV  of  1859. 

This  was  a  suit  brought  by  the  appellant, 
who  was  the  manager  of  a  factory  in  Moor- 
shedabad,  against  the  respondent,  who  car- 
ried on  an  old  established  business  of  broker, 
to  recover  a  sum  of  16,051  rupees  and  inter- 
est alleged  to  be  due  on  the  balance  of  an 
account.  The  defendant  had  for  several 
years  sold  the  goods  of  the  plaintiffs  &in, 
and  according  to  the  finding  of  the  Principal 
Sudder  Ameen,  the  cprrectaes^  of  which  was 

*  From  the  judgment  of  Peacock,  (7.  J*.,  and  L.  S. 
Jackson,  J.,  in  Begnlar  Appeal  No.  128  of  1866,  dedded 
24th  January  1867,— See  7  W»  £.,  p.  67. 
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not  disputed  befbre  us^  had  received  a  puooa 
or  del-eredifre  oomonseion,  whiioh  made  her 
liable  to  the  plaintiff*  for  all'  goode  sold  whioh 
were  not  paid  for  by  the  parchasers.  As 
there  was  uo  proof  that  any  part  of  the  price 
of  the  goods  in  respect  of  which  this  sail 
was  brought  had  been  received  by  the  defon- 
dant,  the  claim  against  the  defen49nt  wa3 
only  supported  upon  the  ground  that  as  she 
received  a  del-credere  commissiou,  she  was 
liable  for  the  price  of  all  goods  sold  by  her 
for  the  plaintiflL  It  was  admitted  that  the 
cause  of  action  for  the  last  item  in  the  ac- 
count had  accrued  more  than  three  years,  but 
that  there  were  items  in  the  acooynt.  ^hich 
had  occucred  within  six  years  from  the  com- 
meucement  of  the  suit.  The  statute  of  limi- 
tation was  pleaded,  and  the  sole  question  to 
be  determined  is  whether,  under  theoircum- 
stances  previoosty  stated,  the  suit  is  barred 
by  the  Indian  Statute  of  Limitations,  Act 
XIV  of  1 85».  The  High  Court  held  that  the 
case  came  within  the  9th  Olause  of  the  first 
Section,  as  a  suit  brought  for  the  breach  of 
a  contract  ;  and  the  Chief  Justice  in  giving 
judgment  says — **  Although  no  express  con- 
tract was  proved  to  have  been  entered  into 
between  the. parties,  still  their  dealings  were 
evidence  from  which  it  might  properly  be 
assumed  they  had  agreed  to  carry  on  business 
on  the  terms  upon  whioh  we  find  them  car- 
rying it  on.  It  was  an  engagement  on  the 
part  of  the  defendant  that  she  would  tell  the 
plaintifi"8  oottoo,  and  that  she  would  guaran- 
tee the  purehasers.  That  was  a  liability  on 
the  pavt  of  the  defendant  not  arising  from  a 
wrong,  but  a,  Mability  arising  out  of  an 
eogagement  whioh  she  must  be  assumed  to 
have  entered  into  with  the  plaintiff.  It 
therefore  fhlls  within  eiause  9  of  Section 
1.  It  is  a  suit  for  a  brtaeh  of  a  contraot  not 
in  writing.''  It  was  urged  before  ua  an.  the 
part  of  the  appellant  that  the  High  Couit 
had  put  a  wrong  construction  on  the  words 
**  breach  of  any  contract,"  as  used  in  the 
Clause  i  that  these  words  are  not  there  used 


for  the  purpose  of  distinguishing  aotiono- 
founded  on  contract  frotn  actions  founded  oq 
tort,  but  for  the  purpose  of  distinguiabin^ 
actions  tx>  recover  unliquidated  damagae  fyr 
breach  of  contraot  from  aotions:  to.  repOjKar 
debte,  and  that  the  enumeration  in  the  Clause^ 
itself  and  in  the  8th  Clause  of  several  debts- 
with  respeot  to  which  the  period  of  Hmitatioa 
is  to  be  three  years,  provea  that  it  oonld  not 
have  been  inteadied  to  make  tha  limitatiea 
for  all  debte  three  years  under  the  words 
'*  suit  for  the  breach  of  any  oontESOt^"  and 
that  the  present  suit  was  iu.  substance  a  suit 
to  recover  a  debt  on-  liquidated  sum  of  moneyi, 
and  that  the  period  of  limita.tion.  was  six 
years  under  the  18th  Clause  of  S^otion  1. 
Several  oases  were  cited  from  the  Indian. 
Courts,  and  h  appears  from  thesor  that  much 
difference  of  opinion  has  prevailed  ampng 
the  Judges  in  India  respecting  tine  proper 
constructbn  tx>  be  put  on  the  words  '^for  iha 
breach  of  any  contract  '*  iu  the  9th  Cknee. 
Their  Lordships  do  not  think  it  necessary  or 
advisable  that  they  should  attempt  on  the 
present  occasion  to  lay  down  what  is  the 
proper  construction  of  these  words  as  appli- 
cable to  all  cases.  It  is  sufficient  to  say  that 
it  appears  impossible  to  them  to  put  so  nar- 
row a  construction  upon  them  as  not  to  in- 
clude the  case  now  before  them.  The  real 
debtors  for  the  price  of  the  goods  sold  are 
the  pjurchaser^  of  thfi  goods,  and  the  brokec 
is  oixly  sued  upon  his  collateral  undertaking; 
that  in  consideration  of  the  909^^88^1^  P^4 
to  him  he  will  pay  the  p^ce  of  th^  ^ds  if 
the  p?i?cb^er  fails  ^p  40  ao,  A^  actioii  \vk 
Bucli  an  undertaking  is  a,n  action  on  aa 
express  contraot,  and  thi^  8l^p^  whi<^  can  be 
recovered  under  it  ari^  damage^  {q^  a  breach 
of  contract. 

Their  Lordships,  therefore,  are  of  opinion 
that  the  judgment  of  the  High  Court  was 
correct,  and  they  will  recommend  to  Her 
Majesty  that  the  appeal  should  be  difxaiased 
with  costs. 
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